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Simon'b  Exeoutobs  V.  Gbatz. 

[2  PBHBon  AMD  Watzb.  413.] 

Am  ArpXAi*  vbom  ax  Osdkr  ow  ths  CiBcnrr  Ck>UBT,  rehumg  to  set  asidt 

a  noosQit»  lies  to  the  supreme  court. 
OoirrcfUAiroK  fob  Consoisncb's  Saks  will  not  be  granted  becaase  a  Jelr 

has  scraples  in  regard  to  appearing  in  court  as  a  witness  on  Saturday. 
(hr  A  Tai.es  ds  Cibcukstahtibus,  only  those  actoally  present  in  oonrt  oaa 

betaken. 

Afpbai.  from  a  refusal  of  the  circuit  court  to  set  aside  a  non« 
Boit.  The  action  was  covenant,  coming  on  for  trial  on  a  Satur- 
day. The  plaintiff  asked  a  continuance  on  the  ground  that 
papers  necessary  to  be  used  at  the  trial  were  then  in  possession 
of  another  jury,  which  had  retired  in  an  action  between  the 
same  parties,  and  on  the  deposition  of  one  of  the  plaintiffs, 
taken  the  same  day  in  open  court,  "  that  he  had  scruples  of 
oonscieDce  against  appearing  in  court  to-day,  and  attending  to 
any  secular  business,  and  that  he  believes  his  presence  and  aid 
will  be  material  in  the  progress  of  the  cause."  The  defendant's 
counsel  offered  copies  of  the  papers,  and  insisted  upon  proceed- 
ing. The  court  ordered  the  cause  to  be  heard.  Upon  the  jury 
being  called,  the  panel  was  exhausted,  and  a  taleB  de  circumstan- 
iibus  awarded,  which  was  supplied  against  plaintiffs'  objection, 
by  persons  summoned  by  the  sheriff  from  different  portions  of 
the  city,  there  not  being  a  sufficient  number  in  court.  The 
plaintiffs,  without  offering  any  testimony,  submitted  to  a  non- 
suit. 

Mofntgomery  and  Norris,  for  the  appellees,  moved  to  quash  tho 

appeal,  but  the  motion  was  overruled. 
Am.  Dbo.  Vou  zjizi— • 


34  Simon's  Executors  v.  Gratz.  [Penn. 

Champneys,  contra,  in  support  of  the  obseiTance  which  should 
be  paid  to  religious  scruples,  cited  Commonwealih  y.  Philips, 
Samp.  91,  97,  104,  108,  113;  XJjpdegraph  v,  CommonweaUh,  11 
Serg.  &  B.  408. 

By  Oourt,  Gibson,  0.  J.  The  religious  scruples  of  persons 
concerned  with  the  administration  of  justice,  will  receive  all 
the  indulgence  that  is  compatible  with  the  business  of  govern- 
ment; and  had  circumstances  permitted  it,  this  cause  would 
not  have  been  ordered  for  trial  on  the  Jewish  Sabbath.  Bat 
when  a  continuance  for  conscience's  sake  is  claimed  as  a  right, 
and  at  the  expense  of  a  term's  delay,  the  matter  assumes  a  dif- 
ferent aspect. 

It  never  has  been  held,  except  in  a  single  instance,  that  the 
course  of  justice  may  be  obstructed  by  any  scruple  or  obligation 
whatever.  The  sacrifice  that  ensues  from  an  opposition  of  con- 
scientious objection  to  the  performance  of  a  civil  duty  ought, 
one  would  think,  to  be  on  the  part  of  him  whose  moral  or  reli« 
gious  idiosyncrasy  makes  it  necessary;  else  a  denial  of  the  law- 
fulness of  capital  puoishment  would  exempt  a  vritness  from 
testifying  to  facts  that  might  serve  to  convict  a  prisoner  of 
murder,  or,  to  say  nothing  of  the  other  functionaries  of  the  law, 
excuse  the  sheriff  for  refusing  to  execute  one  capitally  con- 
victed. That  is  an  exemption  which  none  would  pretend  to 
claim;  yet  it  would  inevitably  follow  fron^  the  principle  insisted 
on  here.  Indeed,  a  more  apposite  instance  of  conflict  betwixt 
religious  obligation  and  social  duty  can  hardly  be  imagined. 
Bightly  considered,  there  are  no  duties  half  so  sacred  as  those 
which  the  citizen  owes  to  the  laws.  In  the  iudicial  investiga- 
tion  of  facts,  the  secrets  of  no  man  will  be  wantonly  exposed, 
nor  will  his  principles  be  wantonly  violated;  but  a  respect  for 
these  must  not  be  suffered  to  interfere  with  the  operations  of 
that  organ  of  the  government  which  has  more  immediately  to 
do  with  the  protection  of  person  and  property;  the  safety  of  the 
citizen,  and  the  very  existence  of  society  require  that  it  should 
not.  That  every  other  obligation  shall  yield  to  that  of  the  laws, 
as  to  a  superior  moral  force,  is  a  tacit  condition  of  membership 
in  every  society,  whether  lay  or  secular,  temporal  or  spiritual, 
because  no  citizen  can  lawfully  hold  communion  with  those  who 
have  associated  on  any  other  terms;  and  this  ought,  in  all  cases  of 
collision,  to  be  accounted  a  sufficient  dispensation  to  the  con- 
science. I  therefore .  entirely  dissent  from  the  opinion  of  the 
mayor's  court  of  New  York,  in  the  case  which  has  been  cited* 
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No  one  is  more  sensible  than  I,  of  the  benefit  derived  by  society 
from  the  o£&ces  of  the  Catholic  clergy,  or  of  the  policy  of  pro- 
tecting the  secrets  of  auricular  confession.  But  considerations 
of  policy  address  themselves  with  propriety  to  the  legislature, 
and  not  to  a  magistrate  whose  course  is  prescribed,  not  by 
discretion,  but  rules  already  established.  On  this  subject,'  I 
expressed  my  sentiments  somewhat  more  at  large  in  Common' 
weaUh  V.  Letter,  17  Serg.  &  B.  160,  and  I  am  for  setting  aside 
this  nonsuit,  certainly  not  for  any  supposed  interference  with 
the  rights  of  conscience. 

As  regards  the  remaining  points,  it  is  unnecessary  to  det-er-' 
mine  whether  papers  in  the  actual  custody  of  a  jury,  retired  to' 
consider  of  its  verdict,  are  sufficiently  in  the  power  of  the  party 
to  enable  him  to  go  to  trial  safely  in  another  action,  because  it 
seems  dear  that  the  plaintiff  was  not  bound  to  go  before  the 
jarors  returned  on  the  tales.  Our  act  of  assembly  requires 
talesmen  to  be  taken  from  the  bystanders;  and  in  this  respect 
it  is  more  explicit  than  the  English  statute,  which  directs  them 
to  be  taken  from  the  persons  attending  at  the  assizes.  Yet  the 
'  construction  of  the  one  and  the  other,  has  never  been  so  liberal 
as  to  include  any  but  those  actually  present  in  court;  and  hence, 
perhaps,  it  is,  that  a  writ  for  a  tcUes,  which  would  seem  necessary 
were  the  delegated  powers  of  the  court  to  be  exercised  out  of 
its  immediate  presence,  is  in  fact  never  issued;  and  it  is  not 
easy  to  say  how  the  sheriff  could  compel  the  attendance  of  per- 
sons picked  up  in  the  streets,  without  it.  The  practice  of  selec- 
tion by  the  sheriff,  except  in  this  particular  emergency,  has 
been  abolished  by  the  legislature;  but  the  old  abuses,  if  any 
there  were,  would  soon  recur,  were  the  power  by  a  tales  to  be 
exercised  in  any  other  way  than  under  the  immediate  supervis- 
ion of  the  judges.  Difficulties  may  sometimes  occur,  for  want 
of  bystanders;  but  it  is  safer  to  abide  by  a  settled  construction, 
even  at  the  expense  of  convenience,  than  to  introduce  a  remedy 
at  the  expense  of  uniformity  of  practice.  The  cause  is,  there- 
fore, to  be  restored  to  the  trial  list. 

BooBBS,  J.,  having  been  of  counsel  in  the  case,  and  Boss,  J., 
not  having  heard  the  argument,  took  no  part  in  the  decision. 
Nonsuit  set  aside,  and  the  case  remitted  to  the  circuit  court. 
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Lodge  v.  Simonton. 

[2  Pbhbosx  k  Watxs,  439.] 

Whatevsb  Fdtb  a  Pabtt  vtoix  Inquiby,  amoonts  in  judgment  of  law  to  no- 
tice, proyided  the  inquiiy  becomes  a  duty  and  would  lead  to  the  knowU 
edge  of  the  requisite  fact  by  the  ezerdse  of  ordinary  diligence  and  nnder^ 
standing. 

Ejeotment  brought  by  the  heirs  of  Lodge.  Prior  to  1770, 
Samuel  Hunter  and  Lodge  were  the  owners  of  three  applications, 
for  three  hundred  acres  of  land  each,  in  the  names  of  Hunter, 
Spencer,  and  Popjay;  in  this  year  sunreys  were  made,  and  sub- 
sequently resurveys,  changing  the  location  of  each  and  all  of 
them,  so  that  a  body  of  one  thousand  two  hundred  acres  of  land 
was  included  within  the  surveys.  This,  it  appeared,  was  done 
to  prevent  locatiug  any  other  warrant  or  application  on  these 
acres,  in  order  that  they  might  appropriate  the  whole.  A  war- 
rant  in  the  name  of  Gailey  was  obtained  in  1773  for  three  hun- 
dred acres,  which  was  executed  by  Lukens  and  located  within  the 
bounds  of  the  one  thousand  two  hundred  acres.  In  1790  still 
another  survey  was  made  by  Hunter's  executors,  of  this  warrant, 
locating  it  on  a  different  part  of  the  one  thousand  two  hundred 
acre  tract.  Hunter  gave  tract  numbered  one  to  his  nephew, 
and  together  with  Lodge,  sold  tracts  two  and  three,  the  one  to 
the  corporation  for  the  relief  of  Presbyterian  clergymen  and  the 
other  to  one  Dougherty.  Hunter  died  in  1784,  leaving  a  will 
containing  a  codicil  which  appears  from  the  opinion  and  upon 
which  the  decision  of  the  cause  turned.  Hunter's  executors  did 
not  sell  the  tract  of  land  "  in  Turbut  township  near  to  Mr. 
Hewett,"  etc«,  as  directed  by  the  vnll,  but  the  residuary  devisees 
«old  it  to  the  defendant  in  1810.  There  was  nothing  upon  the 
title  papers  which  showed  that  Lodge  had  any  interest  in  the 
lands;  and  there  was  nothing  in  evidence  showing  that  Simon- 
ton  koew  of  the  sales  of  lots  two  and  three.  The  question  sub* 
tnitted  was  whether  or  not  the  will  of  Hunter,  under  which 
Simonton  claimed,  together  with  the  other  circumstances  of  the 
•ease,  was  notice  to  him  of  Lodge's  title  to  one  half  of  the  land 
in  dispute.  Chief  Justice  Gibson,  before  whom  the  cause  was 
beard,  being  of  opinion  that  it  was,  so  instructed  the  jury. 
Terdict  for  the  plaintiffs.     The  defendants  appealed. 

S.  Hepburn  and  Bellas,  for  the  appellants,  contended  that  con« 
ctructive  notice  must  be  explicit,  clear,  and  certain :  Heister  v. 
Fortner,  2  Binn.  40  [4  Am.  Dec.  417];  BUlingion  v.  WeWi,  6  Id. 
129  [6  Am.  Dec.  406],  as  was  not  the  case  here. 
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Donriel  and  OreenoiLgh,  contra. 

Bobs,  J.  In  ibis  case,  the  third  and  fourth  reasons  assigned 
for  a  new  trial  will  only  be  considered  at  this  time  by  the  court. 
The  following  is  the  provision  in  the  codicil  to  the  will  of  Sam- 
uel Hunter,  upon  which  depends  the  decision  of  these  excep- 
tions: 

"  I  do  hereby  order  and  direct,  that  the  plantation  and  tract 
sold  by  Jonathan  Lodge  and  myself  to  George  Dougherty,  that 
the  remainder  of  the  moneys  due  to  me  arising  from  that  sale 
be  appropriated  by  my  executors  to,  and  for  the  payment  of, 
my  just  debts,  my  share  thereof  amounting  to  one  hundred 
pounds,  after  deducting  the  moneys  necessary  for  patenting  the 
same.  And  I  do  farther  order  and  direct,  that  the  plantation 
and  tract  of  land  in  Turbut  township,  near  to  Mr.  Hewett's, 
taken  up  by  Mr.  Lodge  and  myself,  be  sold  by  my  executors, 
and  the  sum  of  twenty-four  {founds  and  fifteen  shillings,  paid 
by  me  for  warranting  the  said  tract,  is  to  be  refunded  and  paid 
by  Mr.  Lodge  or  his  executors  before  he  can  or  may  be  entitled 
to  any  share  or  purpart  thereof." 

This  codicil  is  dated  the  twenty-ninth  of  March,  1784.  I  can 
not  perceive  in  what  respect  the  provision  in  this  codicil  has 
any  application  to  the  land  in  controversy,  or  how  it  can  bo 
considered  descriptive  of  it,  so  as  to  amount  to  a  constructive 
notice  to  Simonton  and  others.  It  is  certainly  not  such  a  de« 
scription  as,  if  contained  in  a  warrant,  would  locate  itself. 
Would  it,  then,  if  in  a  warrant  or  location,  be  constructive 
notice  to  a  subsequent  warrantee?  The  will  describes  it  as  a 
plantation  and  tract  of  land  in  Turbut  township,  near  to  Hew- 
ett's.  But  how  near  to  Hewett's?  Was  it  near  to  Hewett's  on 
the  north,  south,  east,  or  west?  Again,  ''it  was  taken  up  by 
Lodge  and  myself."  According  to  the  evidence,  there  were 
three  other  tracts  in  the  immediate  vicinity,  or  adjacent  thereto, 
taken  up  by  Hunter  and  Lodge,  to  which  the  same  description 
would  have  been  equally  appropriate.  But  further,  the  will 
says, "  it  was  a  tract  for  which  Hunter  had  paid,  for  warranting, 
twenty-four  pounds  and  fifteen  shillings."  This,  however,  was 
to  be  refunded  by  Lodge  or  his  executors,  before  he  could  be 
entitled  to  any  share  or  purpart  thereof.  It  appears  to  me 
there  is  nothing  in  this  codicil  from  which  notice  to  Simonton, 
that  Lodge  had  an  interest  in  the  particular  land  in  dispute, 
can  be  fairly  inferred.  A  history  of  the  transactions  respecting 
this  land,  as  collected  from  the  evidence  and  admissions  of  the 
parties,  relieves,  I  think,  the  point  from  all  doubt. 
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From  this  it  will  appear,  that  by  the  shifting  of  the  Burvejs^ 
and  the  transposition  of  the  names  of  those  making  the  loca* 
tion,  to  tracts  different  from  what  they  called'  for  bj  the  first 
set  of  surveys,  all  was  not  honest  and  fair,  but  that  the  inten- 
tion was  to  render  the  appropriations  and  surveys  so  confused, 
as  to  place  it  beyond  the  power  of  any  bona  fide  settler  to  ascer- 
tain whether  any,  and  if  any,  what  part  of  the  tract  of  one 
thousand  two  hundred  acres  had  not  been  surveyed  by  proper 
authority  and  remained  unappropriated.  And  in  this  they  suc- 
ceeded. It  was  a  fraudulent  attempt  to  exclude  all  others  from 
the  exercise  of  a  legitimate  right,  to  prevent  the  improvement 
of  the  country,  and  appropriate  to  themselves  that  which  did 
not  belong  to  them.  To  sanction  such  conduct  would  be  con- 
trary to  the  soundest  principles  of  morality,  and  would  aid  the 
efforts  of  unfair  practices. 

I  am  unable  to  find  any  thing,  in  the  whole  transaction  that 
would  make  the  codicil  in  the  will  notice  to  Simonton  that  one 
half  of  the  tract  in  question  was  owned  by  Lodge.  There  is  a 
difficulty  in  defining,  with  any  degree  of  precision,  the  rules 
which  govern  implied  or  constructive  notice.  No  general  rule 
can  be  laid  down,  equally  applicable  to  every  case;  but  it  must 
be  regulated  in  a  great  measure  by  the  circumstances  of  the  par- 
ticular case.  The  doctrine,  however,  generally  adopted  is,  that 
whatever  puts  a  party  upon  inquiry  amounts,  in  judgment  of 
law,  to  notice,  provided  the  inquiry  becomes  a  duty,  and  would 
lead  to  the  knowledge  of  the  requisite  fact  by  the  exercise  of 
ordinary  diligence  and  understanding:  4  Kent  Com.  172.  In 
Eeialer  v.  Foriner,  2  Binn.  40  [4  Am.  Dec.  417],  it  has  been  held 
that  the  registry  of  the  deed,  defectively  proved  or  acknowledged, 
is  not  constructive  notice  to  a  subsequent  purchaser,  although 
the  registry  be  made  in  the  proper  county.  There  could  not  be 
a  case  affording  a  much  stronger  implication  of  actual  notice  than 
a  deed  thus  recorded.  Still  it  was  decided  not  to  amount  to 
constructive  notice.  So,  also,  in  20  Johns.  659,  a  deposit  of 
deeds  and  conveyances,  pursuant  to  an  act  passed  "  to  the  end 
that  persons  inclining  to  have  recourse  thereto  might  inspect 
the  same,"  was  decided  not  to  'amount  to  legal  notice  to  sub- 
sequent purchasers.  See,  also,  Billingion  v.  Welsh,  5  Binn.  129, 
[4  Am.  Dec.  406].  In  James  v.  Morey,  2  Cow.  [14  Am.  Dec. 
475],  it  has  been  held  that  the  registering  a  deed  of  conveyance 
is  not  notice  to  a  subsequent  purchaser,  except  iu  cases  where 
its  registry  Is  made  necessary  by  statute;  thus,  for  example,  reg- 
istering a  sheriff's  deed  would  not  be  notice  in  that  state.     So, 
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also,  in  the  same  case,  it  "was  decided  that  the  recording  an  as- 
signment of  a  mortgage  is  no  notice  to  a  mortgagor,  so  as  to 
render  payments  hj  him  to  the  mortgagor,  in  his  own  wrong,' 
because  the  recording  an  assignment  is  not  witbio  any  of  the 
general  registry  acts:  2  Cow.  246.  It  is  not  my  intention  to 
enter  into  an  examination  of  the  numerous  cases  that  are  to  be 
found  in  the  books  on  the  subject  of  notice.  Justice  Duncan, 
in  delivering  the  opinion  of  this  court  in  Peebles  v.  Beading,  8 
Serg.  &  B.  496,  has  gone  fully  into  the  question,  and  pointed 
out  the  various  kinds  of  notice  and  the  difference  between  them. 
He  says,  **  that  the  true  ground  in  all  cases  for  determining  the 
question  of  notice  is,  that  in  itself  it  is  a  species  of  fraud,  and 
takes  away  the  bona  fides  of  the  purchaser,  and  puts  him  in  mala 
fideT  See,  also,  2  Eq.  Cas.  682;  1  Wash.  4.  It  seems  clear  that 
there  is  nothing  in  the  case  before  us  that  can  amount  to  notice, 
when  tested  by  the  principles  established  in  the  cases  just  cited. 
In  the  controversy,  to  such  a  state  of  inextricable  confusion  was 
the  whole  transaction  reduced  by  Lodge  and  Hunter,  that  no 
man,  not  even  John  Spencer,  could  say  which  tract  was  legally 
appropriated.  For  on  the  twenty-sixth  of  January,  1785,  a  patent 
was  granted  to  William  Wilson  for  three  hundred  and  twenty- 
seven  and  a  quarter  acres,  the  premises  in  question,  which  had 
been  conveyed  to  him  by  a  deed  poll  from  John  Spencer.  But 
in  1787,  a  resurvey  was  made  by  order  of  the  board  of  property, 
at  the  instance  of  William  Wilson,  by  which  Spencer's  surrey 
was  removed  to  No.  1,  where  it  had  been  originally  laid  out,  and 
a  patent  was  granted  to  Wilson  for  that.  The  fact  that  Spen- 
cer himself  could  not  tell  the  original  situation  of  his  survey,  or 
which  tract  had  been  appropriated,  is  ample  evidence  that  there 
is  nothing  in  the  will  of  Hunter,  which  was  then  proved,  that 
could,  by  ordinary  diligence  and  understanding,  lead  to  the 
discovery  of  the  lot  that  was  designated  or  intended  to  be  des- 
ignated thereby.  There  is  nothing  in  the  whole  transaction 
"  that  takes  away  the  bona  fides  of  Simonton,  the  purchaser, 
and  puts  him  in  mala  fide." 

Are  not  bona  fide  purchasers  for  a  valuable  consideration, 
without  notice,  entitled  to  protection  against  secret  trusts  ?  and 
is  not  Simonton  such  a  purchaser?  The  heirs  of  Lodge  certainly 
are  not  such.  But  if  they  are  to  be  considered  in  the  light  of 
purchasers  for  a  valuable  consideration — if  both  plaintiffs  and 
defendants  have  their  equities — may  not  the  equity  of  the  one 
be  greater  than  the  equity  of  the  other  ?  And  is  it  not  a  familiar 
principle,  one  equally  consonant  to  common  honesty  and  com- 
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mon  sense,  that  he  who  has  the  greater  equity  must  be  preferred 
to  him  who  has  the  lesser  ?  It  can  not  be  pretended  that  the 
heirs  of  Lodge  have  a  greater  equity  than  their  father  would 
have  had  if  living.  What,  then,  was  his  equity?  The  war- 
rants were  taken  out  and  surveyed  in  the  name  of  Hunter  by 
Lodge's  consent.  He  authorized  Hunter  to  sell  the  land,  or  to 
dispose  of  any  equity  he  had  in  it;  and  after  a  deduction » 
Lodge  was  to  receive  one  half  of  the  purchase  money.  This 
appears  by  the  very  evidence,  which  the  plaintiff  produces  from 
Hunter's  will,  to  prove  constructive  notice.  But  did  his  lien 
continue  on  the  land  for  his  share  of  the  purchase  money? 
His  suffering  the  warrants  and  survey  to  remain  in  the  name  of 
Hunter  as  the  real  owner  of  the  land,  with  an  understanding 
that  he  should  sell  the  same,  and  at  the  same  time  rendering 
the  appropriations  uncertain  and  confused,  was  acting  mala  fide 
towards  the  proprietary,  and  persons  desirous  of  making  ap- 
priations,  according  to  the  customs  and  usage  of  the  land  office. 
If  Lodge  did  authorize  Hunter  to  sell,  would  he  have  any  more 
lien  for  the  purchase  money  than  Hunter  himself  ?  And  cer- 
tainly Hunter  had  none;  though  he  had  a  legal  estate  which 
could  only  be  divested  by  legal  conveyances.  Whereas,  Lodge 
had,  at  most,  only  an  equitable  one,  which  might  be  lost  by 
abandonment,  or  relinquished  by  acts  inconsistent  with  any 
assertion  of  an  equitable  title. 

In  Lewis  v.  Madisons,  1  Munf.  303,  it  was  decided  that  the  rule 
that  a  purchaser  is  bound  by  notice,  does  not  apply  to  a  lien 
claimed  under  a  written  contract,  so  vague  and  indefinite  as  not 
to  designate  with  any  certainty  the  specific  land  in  question. 
In  this  case  the  description  of  the  land  (if  description  it  can  be 
called,  contained  in  the  will  is  certainly  too  vague  and  indefi- 
nite to  designate  with  any  certainty  the  specific  land  in  ques- 
tion, and  therefore  can  not  be  notice  to  affect  the  defendant  in 
any  manner. 

Simonton  has  the  legal  title.  Upon  what  principle  can  it  be 
contended  that  he  holds  one  half  in  trust  for  the  plaintiffs  ?  He 
is  not  a  trustee,  by  the  express  provision  of  either  any  written 
or  unwritten  contract.  The  plaintiff's  case  is  not  a  resulting 
trust.  If  the  defendant  is  a  trustee  for  the  plaintiff,  for  one 
half  of  the  land,  it  must  ''  spring  from  circumstances  attending 
the  transaction,  as  accident,  mistake,  or  fraud,  which  of  them- 
selves form  actual  ground  of  chancery's  interference — inducing 
it  to  simply  a  trust  from  what  it  ascertains  to  be  the  conscien- 
tious duty  of  a  party;  and  thereupon,  in  accordance  with  its  gen« 
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eral  principles,  to  compel  the  performance  of  that  which  rational 
justice  demands:"  Jer.  Eq.  Jur.  94.  In  this  case  there  is 
no  allegation  of  accident,  mistake,  or  fraud,  and  therefore  the 
plaintiffs  haye  no  claim  arising  under  these  principles.  I  am 
clearly  of  opinion  that  relief  could  only  be  granted  on  account 
of  fraud;  and  that  fraud,  consisting  of  a  purchase  with  notice 
of  the  trusty  must  be  made  out  by  clear  proof  of  what  would 
amount  to  actual  notice.  It  should  not  be  a  mere  rumor  or 
knowledge,  but  a  notice  susceptible  'of  positive  proof,  or,  what 
is  the  same  thing,  a  precise  and  definite  recital  in  some  of  the 
deeds  under  which  the  defendant  deduces  title  of  the  trust. 
The  interest  of  the  trustee,  and  the  property  subject  to  the 
trust,  should  be  designated  with  such  certainty  as  to  be  easily 
applied  to  the  land  held  or  alleged  to  be  held  under  it.  I  am 
opposed  to  extending  the  doctrine  of  constructive  notice,  par- 
ticularly against  a  bona  fide  purchaser,  for  a  valuable  considera- 
tion. A  clear  case  should  be  made  out,  and  parol  evidence  re- 
ceived with  the  greatest  caution.  In  the  case  before  us  the  jury 
should  have  been  so  instructed.  The  evidence  did  not  warrant 
the  charg^e  that  Simonton  had  constructive  notice,  through  the 
will  of  Hunter,  of  the  interest  of  Lodge's  heirs  in  the  land. 
The  court  were  correct  in  saying  "  that  in  the  will  no  particular 
tract  is  referred  to,"  and  should  have  added,  therefore  too 
vague  and  uncertain  to  be  notice,  to  a  purchaser  of  any  tract. 
We  are,  therefore,  of  opinion  that  a  new  trial  should  be 
awarded. 

OiBsoN,  C.  J.  Decisions  on  the  effect  of  defectively  regis- 
tered conveyances,  deposit  of  title  papers,  and  most  of  the 
others  that  have  been  adduced,  shed  but  little  light  on  the  sub- 
ject before  us,  which  belongs  to  another  branch  of  the  law  of 
constructive  notice.  The  only  apposite  rule  in  the  books  is, 
that  a  purchaser  shall  be  affected  whenever  there  was  enough  to 
lead  a  vigilant  mind  to  a  knowledge  of  the  truth ;  and  conse- 
quently, that  he  should  be  presumed  to  have  known  everything 
of  which  any  part  of  his  title  afforded  an  intimation;  for  not  to 
follow  the  truth,  when  put  upon  the  scent  of  it,  is  undoubtedly 
gross  negligence.  And  this  I  take  to  be  the  rule  in  Pennsyl- 
▼ania,  as  well  as  elsewhere;  for  that  a  loss,  incurred  from  igno- 
rance, shall  be  borne  by  him  who  had  reason  to  suspect,  and  yet 
refused  to  investigate,  rather  than  by  one  who  is  chargeable 
with  no  want  of  vigilance  whatever,  is  consistent,  not  only  with 
precedent,  but  the  immutable  principles  of  reason  and  justice. 
Nothing  can  be  more  vague  and  imperfect  than  the  information 
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afforded  by  the  equivocal  fact  of  posaesBion;  yet  it  is  held  that 
the  naked  possession  of  one  who  has  purchased  the  estate,  even 
though  he  entered  as  a  tenant,  is  constructive  notice  of  his 
eqilhtable  title  as  a  purchaser:  Sagd.  Vend.  744.  Why  should 
the  rule  be  different  in  regard  to  circumstances  that  serve  to 
identify  the  subject-matter  of  the  conveyance  ?  If  it  is  meant 
to  be  asserted,  in  the  opinion  just  delivered,  that  no  description 
may  be  sufficient  to  point  the  attention  of  a  subsequent  pur- 
chaser but  such  as,  if  used  in  a  warrant,  would  dispense  with  a 
survey,  or,  as  it  is  said,  make  the  warrant  locate  itself,  I  have 
only  to  say  that  the  doctrine  is  new  to  me.  Yeiy  different  was 
the  notion  of  Chancellor  Kent,  in  Oreen  v.  Slayter,  4  Johns. 
Gh.  45,  46,  who,  so  far  from  requiring  absolute,  or  even  con- 
venient certainty,  charged  a  purchaser,  on  the  principle  of  lis 
pendens,  with  constructive  notice  of  the  trust,  where  the  prop- 
erty was  described  in  a  bill  in  equity,  as  "  divers  lands  in 
Crosby's  manor,"  a  description  certainly  much  less  specific  than 
the  one  in  the  codicil  before  us.  The  argument  there  was  as  it 
is  here,  that  there  was  nothing  in  the  description  which  pointed 
directly  to  the  land.  "  It  is  true,"  replied  the  chancellor,  **  that 
there  might  have  been  divers  lands  in  Crosby's  manor,  held  in 
trust  by  Winter  (the  vendor),  and  yet  the  lots  he  sold  to  the  de- 
fendant have  been  held  by  him  in  his  own  absolute  right.  But, 
though  this  was  possible,  it  was  an  improbable  fact;  and  if  ever 
a  bill  contained  sufficient  matter  to  have  put  a  party  on  inquiry, 
the  bill  of  1809  answered  that  purpose.  The  doctrine  of  lis 
pendens  is  indispensable  to  right  and  justice  in  the  cases,  and 
under  the  limitations,  in  which  it  has  been  applied;  and  accord- 
ing to  the  observation  of  Lord  Manners,  we  must  not  suffer  the 
rule  to  be  frittered  away  by  exceptions.  Was  it  too  much  to 
have  required  of  a  purchaser,  charged  with  notice  of  all  the 
facts  in  the  bill  of  1809,  to  have  called  on  Winter  to  disclose 
the  source  of  his  title  ?  The  general  rule  of  this  court  is,  that 
whatever  is  sufficient  to  put  the  party  on  an  inquiry,  is  good 
notice  in  equity:  Lord  Hardwicke,  in  Smith  v.  Low,  1  Atk.  489. 
The  least  inquiry,  even  of  Winter  himself,  would  have  satisfied 
the  purchaser  that  the  lots  he  purchased  were  parcel  of  the 
trust  lands  mentioned  in  the  bill."  Was  not  the  necessity  of 
such  an  inquiry  equally  obvious  and  equally  imperative  in  the 
case  before  us  ?  I  am  relieved  from  the  task  of  weighing  the 
authority  of  Chancellor  Kent,  in  the  preceding  case,  against 
that  of  the  court  in  Lewis  v.  Madisons,  1  Munf.  303,  as  there  is 
no  essential  discrepance  between  the  two  cases.    In  the  latter, 
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the  contract  had  not  only  uo  apparent,  but  no  actual  connec- 
tion with  the  land  in  dispute;  and  the  generality  of  the  expres- 
sions used  in  regard  to  it,  is  to  be  qualified  by  the  consideration 
that  they  were  predicated  in  relation  to  the  particular  circum- 
stances of  the  case.  The  description  was  of  "  land  willed  "  to 
the  party  contracting,  when  in  fact  no  land  had  been  willed  to 
him,  so  that  an  inquiry  by  a  purchaser  would  have  led  to 
nothing,  eveu  had  the  words  embraced,  as  some  of  the  judges 
seem  to  think  they  did,  land  expected  to  be  willed  to  him;  and 
a  majority  put  the  case  expressly  on  the  ground  that  an  inquiry 
would  have  been  fruitless. 

How  different  in  that  respect  is  the  case  at  bar  I  A  gin  nee  at 
its  circumstances  will  show  that  an  application  of  the  warrant 
to  any  other  than  the  tract  in  dispute  was,  in  the  words  of 
Chancellor  Kent,  if  possible,  a  very  improbable  fact.  It  was 
more— it  was  absolutely  impossible.  The  defendants  are  com- 
pelled to  resort  to  Hunter's  will.  If  they  discard  that,  they 
disclaim  his  title;  for  it  was  determined,  when  the  cause  was 
here  before,  and  on  ground  not  to  be  shaken,  that  tbe  persons 
from  whom  Simonton  purchased  had  not  the  land  by  descent, 
but  as  residuary  devisees.  Simonton  was  therefore  bound  to 
inspect  the  codicil  with  the  will;  and  what  does  it  contain?  It 
contains  an  explicit  declaration  tbat  *'  the  plantation  and  tract 
of  land  in  Turbut  township,  near  to  Mr.  Hewett's,  was  the  joint 
property  of  himself  and  Lodge."  Now,  I  should  suppose  it 
enough  to  put  a  purchaser  on  an  inquiry  that  the  land  is  de- 
scribed to  be  in  a  particular  township,  and  near  a  particular 
occupant,  though  it  be  not  specified  whether  it  be  near  him  on 
(he  north,  the  south,  the  east,  or  the  west;  and  even  though 
the  party  had  other  lands  in  the  same  township  that  equally 
answered  the  description,  which,  however,  it  will  be  shown, 
was  not  the  case  here.  It  is  precisely  in  such  a  case  that  an 
inquiry  into  particulars  not  before  mentioned  becomes  proper, 
to  remove  the  possibility  of  misapprehension  by  distinguishing 
with  perfect  certainty  the  subject-matter  of  the  contract.  But 
it  is  most  important,  and,  as  it  appears  to  me,  a  decisive  feature 
of  the  case,  that  this  was  not  merely  the  only  tract  which  actu- 
ally adjoined  Hewett,  but,  as  I  have  already  intimated,  the  only 
one  owned  or  possessed  by  the  testator  at  the  date  of  the  codi- 
cil, which  answered  the  description  in  any  one  point  or  particu- 
lar; for  the  other  three  tracts  in  the  names  of  Hunter,  Spencer, 
and  Popjay  had  been  sold  by  him  years  before,  and  it  would  have 
been  impossible  for  any  purchaser,  let  the  peculiarity  of  his 
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apprehensions  or  power  of  oombination  be  what  it  may,  to 
imagine  that  the  testator  was  speaking  of  any  of  them  when 
he  was  directing  the  partioolar  tract  to  be  sold  by  his  executors. 
Whatever  ambiguity  there  might  have  been  in  the  declaration 
of  the  testator,  if  made  in  relation  to  the  state  of  things  that 
originally  existed,  or  if  he  had  continued  to  hold  all  the  tracts, 
there  is  none  at  all  when  it  is  considered  that  he  had  but  one 
tract  at  the  time  to  which  it  could  be  applied,  and  that  he  does 
not  appear  to  have  had  another  inch  of  land  vnthin  the  town- 
ship* That  this  is  the  tract  in  dispute,  is  not  controverted,  for 
it  is  agreed  that  he  had  no  other  at  the  date  of  the  codicil  to 
which  it  could  be  applied.  He  and  Lodge  had  surveyed  one 
thousand  two  hundred  acres  on  three  locations  of  three  hun- 
dred acres  each,  in  the  names  of  Hunter,  Spencer,  and  Popjay, 
which  had  been  occasionally  shifted  from  tract  to  tract,  in  order 
to  cover  the  whole,  and  protect  the  excess,  beyond  what  they 
could  lawfully  hold  on  these  rights  from  appropriation  by  other 
applicants.  The  unfairness  of  this  management  has  a  tendency 
to  prejudice  the  judgment  against  the  plaintiff's  right;  and  it 
is  therefore  not  surprising  that  the  defendants  have  had  the 
benefit  of  considerations  that  could  be  legitimately  urged  only 
in  favor  of  a  title  adverse  to  that  of  Hunter  and  Lodge.  But 
however  fraudulent  their  conduct  may  have  been  in  relation  to 
the  public,  it  must  be  obvious  that  it  affords  no  ground  of  de- 
fense in  an  action  between  themselves,  or  persons  standing  in 
their  respective  places;  and  it  is  to  be  held  in  remembrance 
that  the  very  question  here  is,  whether  Simonton  is  not  to  be 
treated  as  standing  in  Hunter's  place. 

The  shifting  of  these  locations,  then,  is  to  be  treated  as  in- 
operative, further  than  that,  it  may  have  served  to  enable  Hunter's 
devisees  to  conceal  Lodge's  right.  The  Oailey  warrant  was  at 
last  procured  to  cover  the  residue  of  the  land,  but  surveyed  on 
what  is  called  the  Hunter  tract,  which  is  not  the  one  in  dispute; 
and  hence  the  point  of  defense  made  at  the  bar,  that  Hunter's 
admission  of  Lodge's  right,  being  made  in  reference  to  a  title 
by  warrant,  may  possibly  have  been  understood  by  Simonton 
as  predicated  of  the  tract  originally  surveyed  on  the  Oailey  war- 
rant; in  other  words,  that  as  the  codicil  referred  to  a  warrant 
originally  laid  on  a  tract  appropriated  to  the  Hunter  location, 
the  admission  may  have  been  understood  as  made  in  reference 
to  that  tract.  To  say  nothing,  at  present,  of  the  undisputed 
fact  that  this  tract  had  been  sold  by  the  testator  himself,  per- 
haps some  ten  years  before,  to  the  corporation,  for  the  relief 
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of  poor  and  distressed  Presbyterian  clergymen,  I  shall^  for 
the  sake  of  the  argument,  admit  the  possibility  of  such  a  mis- 
apprehension, and  then  ask  whether  it  could  be  founded  on 
facts  and  circumstances  so  unambiguous,  and  leading  to  it  so 
irresistibly,  as  to  have  silenced  all  suggestions  of  th#  propriety 
of  farther  examination.  In  the  first  place,  the  misapprehension 
must  have  been  founded  on  the  gratuitous  assumption  that  the 
Oailej  warrant  was  particularly  alluded  to.  No  expression  in 
the  codicil  authorizes  such  a  conclusion,  yet  it  is  the  founda- 
tion of  the  hypothesis.  The  clause  is  in  these  words:  ''And  I 
do  further  order  and  direct,  that  the  plantation  and  tract  of 
land  in  Torbut  township,  near  Mr.  Hewett's,  taken  up  by  Mr. 
Lodge  and  myself,  be  sold  by  my  executors;  and  the  sum  of 
twenty-four  pounds  and  fifteen  shillings,  paid  by  me  for  war- 
ranting the  said  tract,  is  to  be  refunded  or  paid  by  Mr.  Lodge, 
before  he  can  or  may  be  entitled  to  any  share  or  purpart 
thereof."  It  will  be  perceived  that  the  argument  is,  that 
Simonton  may  have  taken  the  admission  of  Lodge's  title  to 
refer  to  the  Oailey  warrant,  and  through  it  to  the  Hunter  tract, 
on  which  it  had  been  laid.  A  sufficient  answer  might  be  found 
in  the  fact  that  the  other  parts  of  the  description  are  altogether 
inconsistent  with  that  supposition,  as  that  tract  was  the  very 
furthermost  one  from  Hewett,  instead  of  being  near  him.  But 
there  is  nothing  in  the  clause  to  indicate  the  Gailey  warrant  in 
particular,  the  description  being  not  of  a  warrant,  but  a  tract 
of  land  designated  by  its  situation  in  regard  to  a  particular 
owner,  the  species  of  the  title  being  mentioned  incidentally  and 
for  a  different  purpose.  There  was  no  pretext,  then,  for  an 
assumption  that  a  tract  was  meant  different  from  that  which 
was  otherwise  described. 

But  granting  that  Simonton  may  have  had  reason  to  suspect, 
what  happens  to  be  true  in  fact,  that  the  Gailey  warrant  was 
actually  meant,  yet  the  supposed  cause  of  his  imputed  misap- 
prehensions as  to  the  particular  tract  to  which  it  was  applicable, 
depended  entirely  on  extrinsic  circumstances;  and  if  these  may 
enter  into  the  case  to  give  color  to  the  existence  of  a  mistake, 
they  are  proper  to  be  used  in  order  to  repel  it.  Now  if  Simon- 
ton had  known  of  the  application  of  the  warrant  to  the  Hunter 
tract,  previous  to  the  date  of  the  codicil,  it  is  reasonable  to 
presume  he  knew,  not  only  that  the  Hunter  tract,  but  all  the 
others,  had  been  sold  by  the  testator  in  his  life-time;  tor  the 
argument  supposes  that  he  was  acquainted  with  the  manage- 
ment of  these  lands,  and  consistently  with  that  he  could  not 
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have  been  ignorant  of  the  fact  that  both  the  Gailey  warrant 
and  the  tebtator's  admission  of  Lodge's  title  were  inapplicable 
to  aDj  other  tract  than  the  only  one  of  which  he  retained  the 
title,  because  he  was  directing  the  tract  of  which  it  was  predi* 
cated  to  be  sold.  The  possibility  of  his  being  ignorant  of  the 
previous  sales  by  the  testator  will  not  help  him.  Instead  of 
acting  on  imperfect  information,  when  better  might  have  been 
had,  is  it  too  much  to  require  him,  in  the  language  of  Chan* 
cellor  Kent,  to  have  called  on  the  vendors  to  disclose  the 
source  of  their  title?  Purchasing  under  a  will  that  recognized 
the  existence  of  a  trust  estate  which  might,  as  described,  exist 
in  the  land  he  was  treating  for,  and  this  without  inquiry  or 
examination,  he  ought,  it  seems  to  me,  to  be  taken  to  have  acted 
on  his  own  responsibility.  But  there  is  enough  in  the  case  to 
demonstrate  that  the  vendors  actually  did  put  him  in  pos- 
session of  the  origin  of  their  title;  the  proof  of  which  lies  in 
the  undoubted  fact  that  he  purchased  the  Gailey  warrant  along 
with  the  land,  as  its  appropriate  and  only  title. 

What  other  title  had  the  vendors  to  exhibit?  The  Hunter 
location  had  been  sold  by  the  testator,  as  already  remarked,  to 
the  corporation  for  the  relief  of  Presbyterian  clergymen,  and 
the  Popjay  location  had  been  sold  by  him  and  Lodge  to  Dough- 
erty; added  to  which,  the  Spencer  location  had  been  given  to 
Wilson,  and  conveyed  by  him  in  1790  to  Simonton  himself, 
who,  if  he  did  not  get  the  Gailey  warrant,  as  the  title  of  his 
purchase  in  1810,  consented  to  pay  for  the  land  in  dispute, 
without  any  title  at  all — an  instance  of  negligence  too  improb* 
able  to  be  credited,  or,  if  credited,  too  gross  to  entitle  him  to 
indulgence.  But  it  was  not  pretended  at  the  trial  that  he  got 
any  other  title.  On  the  contrary,  it  was  exhibited  as  the  found- 
ation of  his  patent,  and  the  origin  of  his  right.  It  is  imma- 
terial, then,  what  may  have  been  his  previous  misconceptions  of 
the  locality  of  the  Gailey  tract,  as  he  could  not  believe,  when  he 
paid  the  purchase  money  and  received  the  conveyance,  that  the 
admission  of  an  interest  in  the  Gailey  warrant  related  to  any 
other  tract  than  the  one  to  be  held  by  the  warrant.  If  he  had 
ever  entertained  doubts  of  it,  in  consequence  of  a  knowledge 
that  it  had  once  been  applied  to  a  different  tract,  they  were 
susceptible  of  an  easy  solution  by  information  that  its  destina- 
tion had  been  changed,  as  was  perfectly  competent  to  the  own- 
ers of  it  before  survey  returned.  And  we  are  to  suppose  thai 
be  actually  had  this  information,  and  was  satisfied  with  it;  or 
that  if  he  had  it  not,  the  want  of  it  is  imputable  to  his  own 
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carelessness.  The  matter,  then,  is  reduced  to  a  simple  dilemma. 
If  the  admission  of  Lodge's  title  is  referable  to  the  particular 
tract,  Simonton,  who  purchased  it  under  the  will,  is  to  be 
affected  with  notice  of  it.  But  if  it  is  referable  to  the  Gailej 
warrant,  then,  being  a  purchaser  of  the  Gailey  warrant  also, 
under  the  will,  he  is  equally  to  be  affected.  If  it  is  referable 
both  to  the  specific  tract  and  the  warrant,  he  is  surely  to  bo 
affected,  as  he  is  a  purchaser  of  both. 

In  conclusion,  it  remains  for  me  to  express  a  dissent,  as  U> 
the  existence  of  a  fact  in  the  case  as  stated  by  the  judge  who 
delivered  the  opinion  of  the  court.  It  is  assumed  as  having 
been  proved  that  Hunter  was  authorized  by  Lodge  to  sell  his 
equity  along  with  the  legal  title.  If  that  were  so,  the  plaintiff 
would  be  postponed  on  a  ground  very  different  from  the  want 
of  notice.  But  of  the  fact  there  was  no  other  proof  than  what 
may  be  thought  to  arise  by  inference  from  Hunter's  direction 
to  his  executors  to  sell,  for  he  has  nowhere  said  that  Lodge 
gave  him  authority.  He  doubtless  supposed  he  could  make 
title  without  any  particular  authority,  as  he  had  the  legal  es* 
tate.  But  a  very  different  view  of  the  codicil  was  taken  when 
the  cause  was  here  before,  the  judgment  of  the  court  below 
having  been  reversed  for  misdirection,  in  charging  that  the 
plaintiffs  were  entitled  to  the  proceeds  of  the  land,  but  not  the 
land  itself.  It  seems  to  me,  too,  the  very  point  mooted  now 
was  ruled  then,  it  having  been  determined  that  the  codicil  was 
constructive  notice  of  the  trust,  and  that  all  which  remained  to 
be  decided  was  a  question  of  fact,  whether  the  description  in 
the  codicil  were  actually  applicable  to  this  particular  tract— a 
matter  that  never  was  disputed,  nor  could  it  be,  for  the  Gailey 
wanant  and  the  land  in  controversy  were  the  only  title  and  the 
only  tract  that  remained  subject  to  the  testator's  power.  With 
an  unfeigned  respect,  then,  for  the  judgment  of  my  brethren, 
I  may  be  allowed  to  say  that  I  retain  an  unshaken  confidence 
in  the  opinion  I  delivered  to  the  jury. 

Judgment  reversed,  and  a  new  trial  awarded. 


KoncB  waxm  CiBCUMSTAirGXS  Puthno  Onb  on  Ikqtjibt. — It  is  a  rale 
of  frequent  application,  that  one  who  has  knowledge  of  facts  sufficient  to  ez- 
eite  the  inquiry  of  a  pmdent  man  in  regard  to  other  facts,  will  be  charged 
with  knowledge  of  such  other  facts  as  might  have  been  learned  by  diligence. 
This  knowledge  exciting  inquiry  is  called  by  some  of  the  authorities  actual 
notice,  and  by  others  constructive  notice.  In  either  instance,  it  is  equivalent 
to  actual  notice,  as  one  who  has  it  is  affected  with  the  same  liabilities  as  one 
having  actual  notice;  constructive  notice  being  evidence  of  notice  which  the 
polity  of  the  law  does  not  permit  to  be  controverted,  and  actual  notice  being 
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express,  direct  information  of  a  fact.  Within  the  meaning  of  the  mle,  "cir- 
cumstances putting  one  on  inquiiy  "  refers  to  such  circumstances  as  necessarily 
lead  to  an  acquaintance  with  the  truth.  As  is  concluded  by  Judge  Selden, 
after  a  lengthy  opinion:  **  The  true  doctrine  on  this  subject  is,  that  where  a 
purchaser  has  knowledge  of  any  fact»  sufficient  to  put  him  on  inquiry  as  to  the 
existence  of  some  right  or  title  in  conflict  with  that  he  is  about  to  purchase, 
he  is  presumed  either  to  have  made  the  inquiry,  and  ascertained  the  extent 
of  such  prior  right,  or  to  have  been  guilty  of  a  degree  of  negligence  equally 
fatal  to  his  claim  to  be  considered  as  a  bona  fde  purchaser.  This  presump- 
tion, however,  is  a  mere  inference  of  fact,  and  may  be  repelled  by  proof  that 
the  purchaser  failed  to  discover  the  prior  right,  notwithstanding  the  exercise 
of  proper  diligence  on  his  part:'*  Willianuon  v.  Brown,  15  N.  Y.  354,  3G2. 
That  is,  a  man  is  not  deemed,  in  law,  to  have  notice  of  anything  that  hia 
inquiries  will  not  lead  him  to  discover.  It  is  only  of  such  facts  as  he  oould 
have  learned,  that  the  law  will  treat  him  to  have  notice.  The  principle  od 
which  the  doctrine  is  predicated,  is  that  a  man  can  not  claim  to  have  acted  ig- 
norantly  in  respect  to  that  of  which  diligence  on  his  part  would  have  informed 
him;  his  negligence  will  not  be  permitted  to  operate  in  his  favor  to  the  preju- 
dice of  a  third  person.  Lord  Chancellor  Cranworth,  in  Ware  v.  Efftnont,  4 
D.  M.  &  G.  460;  31  Eng.  L.  &  E.  89,  gave  a  construction  to  this  principle, 
which,  though  not  adopted  in  this  country,  illustrates  the  English  rule' 
"The  question,  when  it  is  sought  to  affect  a  person  with  constructive  notice, 
is  not  whether  he  had  the  means  of  obtaining,  and  might  by  prudent  caution 
have  obtained,  the  knowledge  in  question,  but  whether  the  not  obtaining  it 
was  an  act  of  gross  or  culpable  negligence.  It  is  obvious  that  no  definite 
rule  as  to  what  will  amount  to  gross  or  culpable  negligence  so  as  to  meet 
every  case,  can  possibly  be  laid  down."  The  doctrine  prevailing  in  the 
United  States  is  substantially  that  stated  at  the  opening  of  this  note,  and  is 
easier  of  application  than  that  announced  by  the  English  chancellor.  It  is 
not  that  one  is  to  be  charged  with  notice  in  those  cases  only  where  he  has 
been  guilty  of  gross  or  culpable  negligence,  but  that  he  is  to  be  charged  with 
notice  in  all  those  cases  where  he  might  have  ascertained  the  fact  by  diligent 
inquiry,  whether  the  absence  of  such  inquiry  would  amount  to  gross  or 
culpable,  or  even  to  ordinary  negligence,  if  such  distinction  can  be  made. 

This  doctrine  is  most  frequently  applied  to  transactions  relating  to  the 
transfer  of  realty,  as,  to  recitals  in  instruments  forming  links  in  the  chain  of 
title;  possession  of  the  land  by  third  persons,  statements  made  by  parties  in- 
terested. And  peculiar  circumstances  have  been  deemed  sufficient  to  chaige 
a  purchaser  with  notice  of  those  facts  which  a  prudent  man  would  have  been 
led  to  inquire  about,  and  would  have  learned. 

Recitals  in  Title  Papebs. — Not  only  are  the  recitals  in  the  conveyance 
under  which  a  vendee  holds  immediately  binding  upon  him,  but  he  is  also 
bound  to  give  heed  to  the  recitals  in  prior  instruments  which  are  neoessary 
to  complete  his  chain  of  title,  and  will  be  affected  with  notice  of  those  facts 
to  which  such  recitals  refer.  This  principle  applies  not  only  to  recitals  in 
deeds  and  mortgages,  but  includes  those  in  wills  and  records,  without  which 
the  title  could  not  be  deduced.  This  general  doctrine  is  thus  stated  by 
Leonard,  C,  in  Cambridge  Valley  Bank  v.  Delano,  48  N.  Y.  326:  "The 
principle  of  equity  is  well  established  that  a  purchaser  of  land  is  chargeable 
with  notice,  by  implication,  of  every  fact  affecting  the  title  which  would  be 
discovered  by  an  examination  of  the  deeds  or  other  muniments  of  title  of  his 
vendor,  and  of  every  fact  as  to  which  the  purchaser,  with  reasonable  dili- 
gence or  prudence,  ought  to  become  acquainted.     If  there  is  sufficient  oon- 
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tuned  in  any  deed  or  record  which  a  pmdent  purchaser  ought  to  examine  to 
induoe  an  inq  iiiy  in  the  mind  of  an  intelligent  person,  he  is  chai^geable  with 
knowledge  or  notice  of  the  facts  so  contained."  And  by  Earl,  C.,  this  lan- 
guage is  used:  "  I  think  the  following  definition  of  constructive  notice  is  suf- 
ficiently guarded  to  furnish  a  safe  rule  in  most,  if  not  all,  cases.  Where  a 
purchaser  has  knowledge  of  any  fact  sufficient  to  put  a  prudent  man  upon  an 
inquiry,  which,  if  prosecuted  with  ordinary  diligence,  would  lead  to  actual 
notice  of  some  right  or  title  in  conflict  with  that  he  is  about  to  purchase,  it 
is  his  duty  to  make  the  inquiry,  and  if  he  does  not  make  it,  he  is  guilty  of 
bad  faith  (Mr  negligence  to  such  an  extent  that  the  law  will  presume  that  ha 
made  it^  and  will  charge  him  with  the  actual  notice  he  would  have  received 
if  he  had  made  it:  Willkmuony.  Brovm^  15  K.  T.  354;  Baker  v.  Bliaa,  39 
M.  70." 

It  was  here  sought,  without  avail,  to  charge  a  vendee  with  notice  of  mort- 
gage unrecorded.  The  deed  recited  that  the  vendee  was  to  take  subject  to  a 
certain  deacribed  mortgage,  which,  as  a  matter  of  fact,  had  been  previously 
discharged  of  record,  and  there  was  nowhere  anything  to  suggest  to  the  pur- 
chaser the  existence  of  another  outstanding  incumbrance.  It  seems  that  the 
reference  to  the  discharged  mortgage  was  made  through  mistake,  and  the 
mortgagee  of  the  unrecorded  mortgage  sought  to  affect  the  vendee  with  no- 
tice by  contending,  that  as  the  conveyance  was  made  expressly  subject 
to  some  mortgage,  the  vendee  ought  to  have  inquired  of  the  vendor  what 
morl^age,  on  discovering  that  the  mortgage  mentioned  had  been  discharged. 
This  ountention,  however,  did  not  prevail,  and  the  sentimenti  above  quoted 
were  expressed  by  the  members  of  the  commission. 

That  a  vendee  is  affected  with  notice  of  the  recitals  contained  in  the  written 
inatmmenta,  forming  his  chain  of  title,  is  laid  down  in  SUdham  v.  Mathew9, 
29  Ark.  650;  Baker  v.  Mather,  25  Mich.  51;  Burrus  v.  Roulha^s  AdnCx,  2 
Bosh.  39;  Payne  v.  Ahercrombiey  10  Heisk.  161;  WilUs  v.  Oay,  48  Tex.  463; 
S.  C,  26  Am.  Bep.  328;  BlaiadeUy.  Stevens,  16  Vt  179;  WhUev,  Foster,  102 
Haaa.  375;  Johnson  v.  ThweaU,  18  Ala.  741;  Boggs  v.  Vamer,  6  W.  &  S. 
469;  Frendi  v.  Loyal  Company,  5  Leigh,  627;  Sergeant  v.  IngersoU,  15  Pa. 
St.  343;  CcMU  v.  CUnny,  52  Ala.  480;  Honort's  Eh^r  v.  BiakeweU,  6  B.  Mon. 
67;  ThamUm  v.  Knox,  Id.  74;  Deason  v.  Taylor,  53  Miss.  697;  Qress  v. 
Ewans^  1  Dak.  Ter.  387;  Woods  v.  Krebibs,  30  Gratt.  708.  The  facts  upon 
which  the  foregoing  decisions  were  based  illustrate  the  variety  of  cireum- 
to  which  the  principle  has  been  applied.  Baker  v.  Mather,  25 
51,  was  the  simple  case  of  a  reference  to  a  prior  unrecorded  mortgage 
in  a  second  mortgage.  In  Burrus  v.  Roulhac^s  Adm'x,  2  Bush,  39,  the  pur- 
chaser affected  with  notice  bought  at  an  execution  sale  of  the  land  in  dis- 
ciiaige  of  the  lien  of  one  of  two  notes  recited  in  the  debtor's  conveyance,  and 
■nch  purchaser  was  decided  to  hold  the  land  subject  to  the  lien  of  the  other 
note.  And  so  where  one  claims  under  a  sheriff's  sale  against  an  enterer,  as 
his  title  could  be  made  out  only  by  reference  to  the  land-office  books,  where 
the  entry  was  shown,  the  law  will  impute  to  the  purchaser  knowledge  of  an 
assignment  of  the  certificate  of  entry  by  his  judgment  debtor  before  the  judg- 
ment, where  such  assignment  is  disclosed  by  the  books  of  that  office:  Martin 
r.  Nash,  31  Miss.  324. 

In  BlaisdeU  v.  Stevens,  16  Vt.  179,  this  principle  was  applied  to  one 
whose  grantor  was  recited  in  the  conveyance  under  which  he  claimed  to  ba 
one  of  two  executors,  to  whom,  as  such,  the  land  was  conveyed,  and  this  re- 
cital was  pronounced  to  be  sufficient  to  put  the  one  claiming  through  such 
conveyance,  on  inquiry  as  to  the  trusty  and  to  raise  a  trust  in  regard  to  the 
land  so  held  by  him.  To  the  enforcement  of  a  vendor's  lien  the  rule  haa 
Am.  Dio.  YoKi.  XZm— 4 
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been  extended.  As  in  Corhitt  v,  Clement,  52  Ala.  480,  where  a  porcbaser  was 
held  to  have  knowledge  of  the  unpaid  purchase  price  of  land  sold  by  admin* 
istrators  under  an  order  of  the  probate  court.  So,  also,  in  Deason  y.  Taylor^ 
63  Miss.  697.  "Nothing,"  says  Judge  Chalmers,  in  delivering  the  opinion 
of  the  court,  ''is  better  settled  than  that  the  purchaser  of  real  estate  is  bound 
to  take  notice  of  all  recitals  in  the  chain  of  title  through  which  his  own  title 
is  derived.  Not  only  is  he  bound  by  everything  stated  in  the  several  oon« 
▼eyances  constituting  that  chain,  but  he  is  bound  fully  to  investigate  and  ex* 
plore  everything  to  which  his  attention  is  thereby  directed.  Where,  therefore, 
he  is  informed  by  any  of  the  preceding  conveyances,  upon  which  his  own 
deed  rests,  that  the  land  has  been  sold  on  a  credit,  he  is  bound  to  inform 
himself  as  to  whether  the  purchase  money  has  been  paid  since  the  execution 
of  the  deed:  Wiseman  v.  Hittchinso/if  20  Ind.  40:  Croakey  v.  Chapman^  26 
Id.  333;  Johnston  v.  Owathmey,  4  litt.  317;"  S.  C,  14  Am.  Dea  135;  Deawm 
V.  Taylor^  53  Miss.  697.  And  the  same  principle  is  as  emphatically  stated 
in  Honoris  Eaecutor  v.  Blakewell,  6  B.  Mon.  67;  Thornton  v.  Knox,  Id.  74; 
WiUis  V.  Gay,  48  Tex.  463;  26  Am.  Bep.  328.  As  illustrating  the  extent 
to  which  these  inquiries  ought  to  be  prosecuted  in  following  out  the  refer- 
ences made  in  title  papers,  it  was  held  in  Payne  v.  Abercrombie,  10  Heisk. 
161,  that  where  one  of  the  deeds  in  the  chain  of  title  made  reference  to 
a  registered  title  bond,  the  subsequent  grantee  was  put  on  his  inquiry  as  to 
the  lien  disclosed  by  this  bond.  And  a  clause  in  a  deed  of  warranty  except- 
ing a  mortgage  which  refers  to  a  prior  sale  of  the  trees  growing  on  the  land  is 
sufficient  to  put  the  grantee  on  inquiiy  as  to  the  ownership  of  the  trees,  and 
charge  him  with  knowledge  thereof:   White  v.  Foster,  102  Mass.  375. 

That  the  principle,  that  a  man  is  held  to  a  knowledge  of  those  things  which 
he  would  have  learned  had  the  inquiry  suggested  by  recitaLs  in  his  title  deeds 
been  made,  should  not  be  carried  farther  than  the  reason  on  which  it  is 
founded  justifies,  it  is  a  qualification  worthy  of  notice  that  the  recitals 
ought  to  be  so  far  correct  and  intelligible  as  necessarily  to  lead  on  inquiry 
to  an  acquaintance  with  the  circumstances  with  which  the  party  is  to  bo 
charged:  Bell  v.  Twilig/U,  22  N.  H.  500;  Cambridge  Valley  Bank  v.  Delano, 
48  N.  Y.  326,  supra.  It  is  with  knowledge  of  all  that  could  have  been 
learned  by  an  exact  and  diligent  inquiry  that  one  is  to  be  affected:  Lamoni 
V.  Cheshire,  65  N.  Y.  3a 

The  recitals,  moreover,  should  be  in  one  of  the  instruments  relating  to  the 
land  the  person  is  about  to  purchase.  That  is,  although  in  the  title  deeds  to 
a  tract  of  land  held  by  one,  there  may  be  a  reference  which  would  disoloso 
an  incumbrance  upon  another  tract,  if  in  the  writings  forming  the  chain  of 
title  to  such  other  parcel  there  is  no  reference  to  such  incumbrance,  he  may 
purchase  this  parcel,  and  the  law  will  not  impute  to  him  notice  of  the  incum- 
brance. The  rule  is,  that  a  purchaser  is  not  bound  to  carry  in  his  recollec- 
tion those  parts  of  a  deed  which  have  no  relation  to  the  particular  purchase 
he  was  then  about  to  make,  nor  to  take  notice  of  more  of  the  deed  than 
affected  his  then  purchase:  Boggs  v.  Varner,  6  W.  &  ^  469;  French  v. 
Loyal  Company,  5  Leigh,  627,  660,  661,  662.  Of  course,  if  the  purchaser 
had,  on  his  previous  purchase,  followed  all  the  recitals,  and  had  actually 
found  out  about  the  incumbrance  on,  or  the  condition  of,  another  tract  of 
land,  he  would  be  charged  with  this  actual  notice  on  a  subsequent  purchase 
of  that  tract.  The  mere  fact  that  a  person  is  a  subscribing  witness  to  an  un- 
recorded conveyance,  will  not  affect  him  with  notice  of  its  contents  on  a  sub- 
sec^uent  purchase  by  him  of  the  same  land:  I'eift  v.  Michie,  31  Gratt.  149; 
8.  C,  31  Am.  Kcp.  723.  Such  a  witness*  duty  does  not  demand  of  him  that 
be  should  be  acquainted  with  what  the  instrument  contains. 
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If  one  of  the  deeds  under  which  the  defendant  holds  is  fraudulent^  it  might 
be  contended,  as  was  done  in  Johnson  r.  Thweaft,  18  Ala.  741,  that  the  con- 
atniction  of  the  deed  is  a  question  upon  which  dififerent  minds  might  come  to 
different  conclusions,  and  that  the  purchaser,  in  fact,  did  believe  that  the 
deed  was  valid  and  without  any  fraudulent  intent  whatever  on  the  part  of 
the  grantor.  C.  J.  Daigan,  in  response  to  this  contention  in  the  above  case, 
nid:  "I  feel  the  force  of  this  argument.  But  after  the  best  reflection  that  I 
can  bestow  upon  the  question,  I  am  constrained  to  hold  that  all  who  cLiim 
through  a  fraudulent  deed,  when  the  fraud  is  apparent  on  the  face  of  the  in- 
■trument,  must  be  charged  with  notice  of  the  fraud,  otherwise  we  oould  Lay 
down  no  rule  upon  the  subject,  and  in  determining  whether  one  was  charge* 
able  with  notice  or  not,  we  should  have  to  take  into  consideration,  perhaps, 
tiie  mental  capacities  of  those  sought  to  be  charged  with  notice.  Judge 
Story  Bays  that  a  mistake  of  law  in  the  construction  of  a  deed  can  not  dis- 
charge a  purchaser  from  the  legal  consequences  of  notice;  yet  there  may  be  a 
CSM  of  such  doabtf ul  equity,  under  the  circumstances,  that  it  ought  not  to 
be  enforced  against  such  a  purchaser:  1  Story  Eq.,  sec.  400.  Now  I  will  not 
■ay  that  a  purchaser  shall  be  charged  with  notice  of  the  fraud,  if  the  pro* 
vision  of  the  deed  merely  throws  suspicion  upon  the  transaction,  which  is 
capable  of  being  explained  by  proof,  and  thus  shown  to  be  consistent  with 
good  faith;  that  question,  however,  is  not  before  us.  But  when  the  impress 
of  fraud  is  conclusively  fixed  upon  tho  deed  from  its  own  provisions,  a  pur- 
dyser  can  not  escape  from  the  consequences  of  notice.** 

The  notice  by  imputation  of  law  of  facts  stated  or  referred  to  in  one'v 
chain  of  title,  applies  to  personalty  as  well  as  to  real  estate,  where  the  trans- 
fer of  the  property  has  been  or  can  be  only  by  an  instrument  in  writing.  In 
Chrittmeu  v.  MiicJieU,  3  Ired.  Eq.  535,  the  defendant  purchased  sundry  slaves 
from  one  who  he  knew  had  received  a  deed  therefor  from  the  executora  of 
the  former  owner;  and  this  knowledge  was  deemed  sufficient  to  put  him  on 
bquiry  as  to  the  nature  of  his  vendor's  title,  and  subjected  the  slaves  in  his 
hands  to  the  tmst  created  by  the  wilL  The  counsel  for  the  defendant  raised 
the  objection  that  the  doctrine  of  notice  by  implication  did  not  apply  to  per- 
sonalty, but  to  realty  alone.  "But,"  replied  Judge  Nash,  ''slaves  are  within 
the  same  reason,  in  those  cases  in  which  a  good  title  inter  vivos  can  be  made 
only  by  deed,  to  wit,  gifts,  which  was  the  case  here.  Besides  it  is  a  mistake 
to  suppose  that  it  does  not  apply  to  all  cases  of  personalty,  where  a  purchaser 
knows  his  vendor  derived  his  title  under  a  deed,  will,  or  other  writing.  He 
must  look  to  these  documents  themselves,  and  not  trust  to  any  representation 
of  the  party." 

HiU  V.  Simpaonj  7  Ves.  jun.  152,  furnishes  a  further  example  of  the  appli- 
cation of  these  principles  to  a  transfer  of  stock.  An  executor  transferred  to 
his  hankers  absolutely  certain  stock  held  by  the  testatrix  in  trust.  The 
transferees,  knowing  of  the  capacity  in  which  their  transferror  had  rect&ved 
the  stock,  were  affected  with  notice  of  the  trust  under  which  the  testatrix 
had  held  it. 

LnoRiiATiON  GITKN  TO  THE  PuBCHASER  by  one  who  is  interested  in  the 
luid,  or  derived  from  a  source  worthy  to  be  credited,  will  charge  a  purchaser 
with  notice  of  those  matters  which  could  have  been  learned  by  pursuing  the 
inquiry  which  the  information  excites.  The  following  decisions  illustrate 
this  rule:  Land  was  erroneously  described  in  a  mortgage  placed  on  record; 
the  mortgagor  subsequently  sold  to  his  brother  the  same  land  correctly  de- 
Kiibed,  and  he  in  turn  conveyed  to  a  third  person.  The  son  of  the  mort- 
gigee  informed  both  the  brother  and  the  third  person,  before  either  of  them 
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porchaaed,  that  his  mother  had  a  mortgage  on  the  huid  in  question.  This 
information  was  regarded  sufficient  to  charge  both  parties  with  knowledge 
of  the  mortgage,  and  to  subject  the  land  to  it  in  the  hands  of  the  third  per- 
son:  Erickwn  v.  RaffeHy,  79  IlL  209.  In  Butcher  y.  Yocum,  61  Pa.  St.  168, 
notice  from  the  grandfather,  of  a  minor's  equitable  interest,  was  deemed  suf- 
ficient to  put  one  bargaining  for  the  purchase  of  the  land  from  the  minor's 
widowed  mother,  on  inquiry  as  to  her  title,  and  to  charge  such  purchaser  with 
knowledge  thereof.  The  information  putting  Mulliken  on  inquiry,  in  MuU 
Uken  y.  Orciham,  72  Pa.  St.  4S4,  was  a  statement  made  by  the  solicitor  en- 
gaged to  prepare  the  conveyances,  and  facts  elicited  in  evidence  on  the  trial  of 
cases  at  which  Midliken  was  present. 

Information  given  to  the  purchaser  by  a  stranger  at  the  time  the  former 
was  examining  the  record,  that  there  was  some  trouble  about  the  title,  but 
mentioning  no  names  and  no  fact,  does  not  affect  the  conscience  of  the  pur- 
chaser, and  is  not  sufficient  to  put  him  on  inquiry  as  to  such  alleged  trouble. 
Says  Judge  Thornton,  delivering  the  opinion  of  the  court:  "The  notice 
was  wholly  insufficient.  *  *  *  It  should  always  be  clearly  proved,  and 
should  be  of  such  character  that  a  disregard  of  it  would  be  a  fraud:**  PiUman 
▼.  Sojley,  64  Dl.  155.  Rumors  are  neither  notice  nor  the  ground-work  for 
the  required  inquiry.  **  The  vague  report  of  strangers,  or  information  given 
by  a  person  not  interested,  will  not  have  the  effect  of  notice  to  the  purchaser: 
Kerns  v.  Stoope,  2  Watts,  75;  Jacques  v.  Weeks,  7  Id.  261;  Churcker  v. 
Ouemset/,  3  Wright,  86;  but  information  derived  through  parties  interested, 
and  from  a  reliable  source,  is  different.  Although  a  purchaser  may  disregard 
rumors  set  afloat  by  those  who  have  no  right  to  intermeddle,  he  is  bound  to 
Attend  the  admonitions  of  a  party  in  interest:  Ripple  v.  Ripple,  1  Rawle,  390;** 
JittUikin  V.  Oraham,  72  Pa.  St  484. 

Suspicious  Circumstances  connected  with  a  transaction  are  sometimes  of 
vnch  a  nature  as  to  render  an  examination  into  them  the  duty  of  one  whose 
interest  they  affect.  Such  is  the  caso  where  a  man  receives  a  deed  in  which 
is  recited  the  payment  of  a  consideration  the  grantee  knows  he  did  not  pay. 
He  is  bound  to  inquire  into  the  circumstances  under  which  the  deed  was 
made  to  him,  and  he  will  be  held  to  a  knowledge  of  that  of  which  his  inquiry 
would  have  informed  him:  Parke  v.  Chadwick,  8  W.  &  S.  96.  In  De  Witt  v. 
Perkins,  22  Wis.  473,  the  plaintiff  purchased  from  the  payee  for  five  doUan 
s  note  of  the  amount  of  three  hundred  dollars,  a  few  days  before  its  ma- 
turity. The  maker  was  notoriously  solvent,  and  this  circumstance,  together 
with  the  inadequacy  of  the  sum  paid  for  the  note,  was  deemed  sufficient  to 
excite  the  suspicions  of  the  plaintiff  which  would  lead  him  to  the  asoertain- 
ment  of  the  fact  that  the  note  was  invalid  for  want  of  a  consideration.  In 
the  opinion  pronounced  by  G.  J.  Dixon,  in  the  action  brought  against  the 
maker,  it  was  said:  ''The  buying  of  a  note  against  a  solvent  maker,  the 
purchaser  knowing  him  to  be  such,  for  a  mere  nominal  consideration,  is 
veiy  strong,  if  not  conclusive,  evidence  of  mala  fides.  It  is  constructive 
notice  of  the  invalidity  of  the  note  in  the  hands  of  the  seller,  such  as  to  pat 
the  purchaser  upon  inquiry,  which  if  he  fails  to  make  he  acts  at  his  p^il: 
Brown  v.  Tahei-,  6  Wend.  666;  Mathews  v.  Poythress,  4  Ga.  287,  299  et  seq., 
and  cases  cited;  Anderson  v.  Nicholas,  28  N.  Y.  600;  Whiibread  v.  Jordan 
1  You.  &  ColL  (Ex.)  303,  328;  Jones  v.  Smith,  I  Hare,  68;  1  Parsons  on  Kotes 
and  Bills,  254,  259,  260.**  A  similar  state  of  facts  arose  in  Iloppin  v.  Doty, 
25  Wis.  573,  in  connection  with  realty.  Doty  purchased  for  one  hundred  dol- 
lars land  which  he  knew  to  be  worth  from  two  thousand  dollars  to  three 
thousand  dollars.    The  court  held  that  the  inadequacy  of  the  consideratioA 
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a  circamstaiice  '*alone  sufficient  to  put  him  on  inqniry,  and  charge  him 
with  bad  faith  if  he  neglected  to  make  it. "  Other  circumBtances  were  shown 
on  the  trial  which  proved  that  Doty  knew  that  his  vendor  derived  title  under 
a  foreclosure  sale  of  a  mortgage,  that  at  such  foreclosure  a  second  mortgagee 
was  not  made  party,  and  that  Doty  had  reason  to  believe  that  this  second 
mortgage  was  outstanding  in  the  hands  of  a  transferee.  All  these  cirouin- 
stanoee  known  to  Doty  were  sufficient,  the  court  thought,  "  to  enable  any 
man  of  ordinary  intelligence  to  draw  a  reasonably  certain  inference  that  the 
object  of  the  transaction  in  which  he  was  sought  to  be  used,  was  in  some 
way  to  defeat  this  mortgage,  which  he  had  eveiy  reason  to  believe  was  out- 
standing somewhere."  And  they  decreed  that  Doty  held  the  land  subject  to 
redemption  by  this  second  mortgagee.  In  Wood/olk  v.  Blount,  9  Am.  Deo. 
736,  the  circumstance  of  a  vendor  refusing  to  make  a  full  and  ordinary 
sanirance,  ia  said  to  be  sufficient  to  excite  suspicion,  and  put  the  i>arty  upon 
inquiry. 

In  all  of  these  instances,  the  principle  which  is  invoked  is  but  one  of  com* 
mon  prudence,  of  ''common  honesty,"  as  Chief  Justice  Gibson  says,  in 
Sergtant  v.  IngergoU,  15  Pa.  St.  343,  348.  It  is  a  doctrine  of  universal  ap- 
plication, and  is  enforced  in  all  cases  where  ignorance  of  the  rights  of  a  third 
person  is  set  up  as  a  protection  by  one  who  would  not  have  been  ignorant 
had  he  not  been  negligent. 

PossBssiON  OF  Lakd  Pdttino  A  PuBCHASEB  ON  Inquibt. — See  notes  to 
Ludlow  V.  GilU  1  Am.  Dec.  695;  Knox  v.  Thompson,  13  Id.  250;  ScoU  v. 
OaUagher,  16  Id.  512. 

Le8  PxiffSKZTS — ^NonoB  Abisino  ntOM. — See  note  to  Newman  v.  Chapman^ 
14  Am.  Dea  744. 
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[2  PSHBOSB  h  Waxes,  4M.] 

SuBSCBiPTiOHS  TO  A  CoBPOBATiON  for  the  location  of  a  public  road  are  sub* 
ject  to  the  power  of  the  legislature  to  change  the  location  of  a  road  at 
an  intermediate  point,  unless  the  contrary  be  expressed. 

AonoM  by  the  Susquehanna  and  Phillipsburg  Turnpike  Bead 
Go.  against  William  Irvin,  to  recover  certain  dividends  of  hia 
subscription  to  tbe  capital  stock  of  the  company.  The  defense 
was  a  failure  of  consideration  in  that  by  a  subsequent  act  of 
the  legislature,  passed  notwithstanding  the  objection  of  defend- 
ants and  others,  whereby  a  certain  bridge,  which  was  originally 
directed  to  be  located  at  a  point  near  defendant's  land,  was  re- 
moved some  two  miles  below;  and  that  tbe  subscription  was  in- 
duced by  the  expected  benefits  to  arise  from  the  location  of  the 
bridge,  as  was  expressly  represented  by  the  commissioners^ 
should  be  had  near  tbe  defendant's  land.  The  language  of  the 
act  regarding  the  building  of  this  bridge  was  that  it  should  be 
built  "  at  or  near  the  mouth  of  Anderson's  creek."  The  evi- 
dence to  prove  these  facts  alleged  to  amount  to  a  failure  of 
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eonsideration  was  rejected.    A  yerdict  was  found  for  the  plaint- 

iflfa. 

Potter,  for  the  plaintiff  in  error.  The  evidence  to  show  the 
failure  of  consideration  ought  to  have  been  admitted:  McConahy 
T.  The  Ihirnpike,  1  Penn.  416.  The  managers  were  not  author- 
ized to  apply  to  the  legislature  to  change  the  route:  Livingston 
V.  Lerich,  4  Johns.  Ch.  597;  Eex  v.  Spencer,  3  Burr.  1837;  Bex 
T.  Culbiish,  4  Id.  2207.  Whenever  the  route  is  changed  with- 
out the  consent  of  the  corporators,  there  can  be  no  recoveiy 
against  them:  8  Mass.  268;  11  Id.  384;  Marleborough  v.  Smiih, 
2  Con.  Rep.  679;  4  Am.  Dig.  142,  Nos.  31,  36;  IMion  Locks  v. 
Torone,  Adam,  44;  Case  of  81,  Mary's  Church,  7  Serg.  &  R.  660. 
The  acts  of  some  of  the  corporators,  beyond  their  delegated 
authority,  do  not  bind  the  others:  Bridgman's  Eq.  Dig.  391, 
tit.  Corporation,  No.  25;  EUis  v.  Marshall,  2  Mass.  269  [3  Am. 
Dec.  49];  Bac.  Abr.,  tit.  Corporation,  No.  3,  B.  Nor  can  the 
rights  vested  in  a  corporation  be  affected  by  subsequent  enact- 
ment, even  at  the  instance  of  a  majority  of  the  corporation: 
Wales  V.  Stetson,  2  Mass.  146  [3  Am.  Dec.  39];  Gray  v.  Portland 
Bank,  3  Id.  364  [3  Am.  Dec.  156];  Commonwealth  y.  Jarreti,  7 
Serg.  &  R.  460;  4  Wheat.  518. 

Blanchard,  contra. 

By  Court,  GmsoN,  C.  J.  Our  turnpike  roads  have  been 
made  by  incorporated  companies,  in  which  the  state  has  usually 
been  the  principal  stockholder.  But  though  the  funds  have 
been  furnished  by  individual  subscription,  the  consideration 
for  the  corporate  franchise,  as  well  as  the  object  to  be  pro- 
moted, has  exclusively  been  the  public  benefit.  With  this  the 
individual  interest  of  the  stockholder  has  been  combined,  by 
giving  him  a  share  of  the  tolls  in  full  compensation  of  his  share 
of  the  capital.  That  au  expectation  of  benefit  from  a  rise  in  the 
value  of  property  near  the  route  has  been  a  powerful  spring,  in 
putting  these  incorporated  bodies  in  motion,  is  not  to  be  de* 
nied.  Yet,  though  reliance  has  been  placed  on  the  effect  of  it, 
the  legislature  has  never  encouraged  it  so  far  as  to  recognize 
it  as  a  condition  of  the  contract  of  subscription.  Our  acts  of 
incorporation  have  been  molded  to  more  general  interests. 
Their  provisions  have  been  adapted  to  the  protection  or  en- 
couragement of  no  local  interest  whatever,  farther  than  to  com- 
pensate direct  injury  to  private  property  in  the  execution  of  the 
work;  and  this,  too,  without  deduction  of  the  indirect  benefit 
supposed  to  be  received  by  the  owner.     In  fact,  I  have  found 
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noUiing  to  indicate  that  it  had  ever  entered  into  the  considera- 
tion of  the  legislature  at  all.  We  doubtless  owe  many  of  our 
.  roads  to  it;  at  leasts  it  has  furnished  a  very  powerful  incitement; 
but  it  is  doubtful  whether  its  advantages  have  not  been  attended 
with  more  than  an  equal  amount  of  mischief  in  the  predom- 
inance of  private  interest  over  public  convenience.  But  certain 
it  is  that  in  no  instance  has  the  legislature  authorized  a  con* 
ditional  subscription  dependent  on  a  particular  location  of  the 
road,  or  given  color  to  a  notion  that  it  might  be  regarded  as  an 
implied  consideration  of  the  contract.  On  what  principle, 
then,  are  we  to  recognize  it  as  such  ?  By  the  constitution,  the 
right  of  the  stockholders  to  everything  granted  in  the  charter 
is  made  inviolable;  consequently,  their  rights  as  corporators 
are  not  to  be  impaired.  But  the  public  welfare  being  para- 
mount to  everything  beside  those  rights,  and  power  to  correct 
eirors  of  location  being  essential  to  the  promotion  of  it,  sub- 
scriptions are  necessarily  subject  to  it,  where  the  contrary  is 
not  expressly  stipulated. 

The  objection  to  this  seems  to  be  rested  on  the  occasional 
hardship  of  its  operation,  as  an  instance  of  which,  a  liberal 
subscription  by  the  inhabitants  of  a  town,  named  as  a  point, 
has  been  put  in  a  strong  light.  But  the  abstract  propriety  of  a 
principle  can  not  be  determined  by  an  application  of  it  to 
masses,  instead  of  individuals,  or  by  the  aggregate  hardship  of 
its  operation  in  a  given  case.  Such  masses,  like  individuals, 
take  their  measures  at  their  own  risk,  and  subject  to  the  para- 
mount rights  of  still  greater  masses.  The  fallacy  of  the  whole 
seems  to  be  in  confounding  the  motive  for  entering  into  the 
contract  with  the  consideration  of  it;  for  nothing  is  a  part  of 
the  consideration  that  is  not  regarded  as  such  by  both  parties, 
and  nothing  but  the  benefit  to  be  received  as  a  corporator  is 
held  out  to  the  subscriber  by  the  corporation  or  the  estate.  Of 
benefit  to  be  received  as  a  landed  proprietor,  he  has  no  assur- 
ance but  his  calculation  of  the  chances,  and  this,  it  seems  to 
me,  the  defendant  was  bound  to  know;  yet  he  relies  on  repre- 
sentations by  the  commissioners  that  the  site  of  the  bridge  was 
fixed  by  law  where  it  would  be  peculiarly  advantageous  to  him. 
What  is  that  but  to  offer  the  motive  which  impelled  him  to  sub- 
scribe, as  a  circumstance  to  influence  the  construction  of  the 
contract?  It  is  not  pretended  that  the  commissioners  mis- 
represented any  fact  which  it  was  material  for  him  to  compre- 
hend, or  did  not  leave  him  to  judge  of  the  permanency  of  the 
legislative  provisions  then  in  force;  and,  for  all  beside,  he  was 
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boand  to  know  that^  acting  under  a  limited  aathoritj,  they  had 
no  power  to  make  conditions  or  bind  the  corporation  in  a  mat- 
ter not  committed  to  them.  As  there  is^  then,  no  peculiar  cir-^ 
cumstance  to  distinguish  this  case,  it  must  be  decided  on  the 
abstract  nature  of  the  contract. 

It  will  hardly  be  pretended  that  the  managers  of  a  road  may 
not  correct  errors  of  location  between  intermediate  points,  con- 
sistently with  the  rights  of  previous  subscribers;  and  I  am  un- 
able to  perceive  a  reason  why  the  legislature  should  not  be 
taken  to  have  reserved  a  like  power  over  the  intermediate  points 
themselves.  An  error  would  be  as  hurtful  in  the  one  as  in  the 
other;  and  if  an  injudicious  point  may  not  be  abandoned  oat 
of  respect  for  private  interests,  it  must  be  because  such  inter- 
ests are  superior  to  those  of  the  community,  and  because  the 
charter  has  been  granted  for  individual  emolument,  and  not 
the  public  good.  That  is  not  pretended.  Oathe  contrary,  a 
power  to  correct  errors  is  conceded  to  be  inherent  and  indis- 
pensable. But  how  may  it  be  exercised  consistentiy  with  the 
constitution,  if  it  be,  according  to  the  argument,  inconsistent 
with  an  implied  condition  of  the  contract  of  subscription  ?  The 
defendant  goes  for  a  rescission  of  the  contract.  But  the  change 
of  an  intermediate  point  is  not  a  rescission  of  the  contract,  or  it 
surpasses  the  legislative  power.  It  then  comes  to  this,  that  a 
power  conceded  on  all  hands  to  be  an  essential  one,  can  not  be 
exercised  without  discharging  all  previous  responsibilities,  and 
resolving  the  corporation  into  its  original  elements.  It  will  be 
said  that  no  one  would  be  released  who  had  not  suffered  a  sub- 
stantial injury.  But  the  legal  effect  of  an  alteration  can  not 
depend  on  its  actual  effect,  or  the  extent  of  the  injury  occa- 
sioned by  it.  It  is  a  rudimental  principle  of  the  common  law, 
that  the  violation  of  a  right,  without  actual  injury,  entitles  the 
party  to  nominal  damages.  So  an  estate  may  be  acquired  or 
lost  by  the  performance  or  omission  of  a  condition  which,  in 
the  abstract,  is  perfectly  indifferent;  and  if  permanence  of 
location  were  at  all  a  condition  here,  it  would  be  so  in  favor  of 
all  who  had  subscribed,  whether  with  a  view  to  indirect  ad- 
vantage, or  the  benefit  to  be  had  from  the  tolls.  Let  it  not  be 
thought  that  the  subscriber  assents  to  the  act  which  creates  the 
change  by  embracing  the  alternative  which  it  is  thought  to  put 
within  his  reach.  His  assent  would  ratify  the  act,  if  at  all,  in 
all  its  parts;  and  in  that  aspect  there  would  be  no  rescission  in 
the  case.  Beside,  to  assent  implies  a  power  to  dissent;  and 
what  is  the  alternative  that  would  be  presented  ?    Merely  to 
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lenounce  the  benefits  of  the  corporation,  or  sobmifc  to  the  new 
oonditions;  and  in  that  predicament  the  contract  would  be  as 
mach  impaired  with  his  assent  as  without  it.  Suppose  he 
should  still  insist  on  the  original  contract;  the  consequence 
would  be  a  direct  collision  between  an  act  of  the  legislature 
and  the  constitution. 

It  may  be  thought  unnecessary  to  view  the  question  in  that 
aspect,  as  it  may  be  supposed  the  defendant  has  not  thought 
proper  to  insist  on  it.  But  does  he  not  insist  on  it,  when  he 
refuses  to  perform  his  part  of  it,  because  one  of  its  conditions 
has  been,  as  he  says,  violated  by  the  plaintiff?  He  refuses  his  as- 
sent to  the  act  of  the  legislature  when  he  refuses  to  abide  by  the 
oonditions  it  imposes;  and  those  conditions  must  be  executed, 
or  an  act  of  the  legislature,  admitted  to  be  indispensable  to  the 
public  welfare,  must  be  rendered  abortive.  Apply  the  princi- 
ple of  this  supposed  assent  to  the  case  of  a  stockholder  whose 
subscription  has  been  in  part  paid  in.  According  to  the  argu- 
ment he  would  be  released  from  further  liability.  But  what 
would  compensate  the  loss  of  payments  already  made  ?  If  the 
act  would  really  infringe  on  a  condition  of  the  contract,  the 
privilege  of  retiring  with  the  loss  of  a  part  of  his  capital  would 
be  no  preparation.  Give  him  an  action  to  recover  his  money 
back,  and  the  difficulty  still  remains;  for  the  violation  of  the 
constitution  is  found  in  the  very  act  which  would  make  a  resort 
to  an  action  necessary.  But  the  extreme  consequences  of  the 
principle  would  be  positively  destructive,  as  it  would,  for  the 
same  reason,  give  an  action  to  \hose  who  had  paid  the  last 
fiirthing,  and  enable  them  to  withdraw  their  share  of  the  capital 
at  the  expense  of  ruin  to  the  enterprise.  And  thus  a  power  ad- 
mitted on  all  hands  to  be  indispensable  to  the  successful  prose- 
cution of  the  work  could  be  exercised  after  experience  had 
demonstrated  a  fatal  error  in  the  plan,  only  by  undoing  all  that 
had  been  done;  which  is  in  effect  to  say  it  can  not  be  exercised 
at  all.  Were  we  to  indulge  these  imperfect  equities  we 
would,  to  preserve  consistency,  be  compelled  to  go  that  far,  as 
a  middle  course  would  lead  to  a  labyrinth  of  inextricable  sub- 
tleties. Either,  then,  the  cousequential  benefits  to  the  stock- 
holders, not  as  corporators,  but  proprietors,  are  so  far  superior 
to  the  public  good  that  the  legislature  may  do  no  act  to  affect 
them,  or  an  unlimited  right  to  interfere  is  a  tacit  condition  of 
subscription.  The  defendant  was  allured  by  a  prospect  of  gain 
in  a  matter  collateral  to  the  object  of  the  enterprise,  and  he 
embarked  his  capital,  as  he  would  have  done  in  any  other  specu* 
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lation,  at  the  risk  of  disappointment.  He  ^ot  no  pledge  that, 
in  the  event  of  competition,  the  public  interest  would  not  be 
preferred  to. his;  he  exacted  none;  it  would  have  been  a  breach 
of  trust  to  have  given  him  any. 

Whatever  may  be  the  effect  of  such  a  pledge,  it  certainly  can 
not  be  implied  from  the  bare  act  of  subscription;  and  with  this 
the  decisions  cited  from  Massachusetts  reports  entirely  agree. 
There  the  capital  was  to  be  raised,  not  as  with  us,  by  install- 
ments, enforced  by  an  action  on  the  contract  of  subscription, 
but  by  assessments  on  the  share  enforced  by  forfeiture,  and  a 
resale  of  the  stock,  which,  as  the  act  of  subscription  was  a  bare 
agreement  to  become  a  shareholder,  without  incurring  personal 
responsibility,  was  deemed  to  be  the  only  remedy  provided  by 
the  act  of  incorporation.  An  action,  therefore,  could  be  main- 
tained only  on  an  express  promise  to  pay;  and  as  there  was  no 
moral  obligation  in  the  case,  a  sufficient  consideration  was 
sought  for,  and  thought  to  be  found  in  the  peculiar  advantages 
of  the  location.  As  the  legislature  had  prescribed  neither  con- 
tract nor  conditions,  the  parties  were  at  liberty  to  establish  any 
terms  of  responsibility  which  they  might  think  proper  to  adopt; 
and  it  is  not  surprising  that  the  courts  refused  to  enforce  the 
promise  wherever  there  was  a  failure  of  what  was  regarded  as 
the  consideration  of  it  by  the  parties  themselves.  It  is  obvious 
that  the  present  is  not  that  case,  the  liability  of  the  defendant 
having  arisen  from  a  promise  in  consideration  of  benefits  to  be 
drawn  from  the  profits  of  the  corporation,  and  not  from  a  loca« 
tion  of  the  road  peculiarly  beneficial  to  him  as  a  landholder. 
I  take  it,  then,  that  the  change  of  an  intermediate  point  does 
not  rescind  the  subscription. 

But  it  is  said  that  the  change  here  was  not  of  an  intermediate 
point,  but  a  terminative  point;  to  which,  on  the  authority  of  the 
Indiana  and  Ebensburg  Turnpike  v.  Phillips,  2  Penn.  184,  is  at- 
tributed greater  effect  by  reason  of  its  operating  a  fundamental 
change  in  the  objects  and  identity  of  the  company.  In  that 
case,  an  incorporated  company  to  which  subscriptions  had  be<»n 
made,  was  divided  into  two  distinct  corporate  bodies;  and  to 
the  one  or  the  other  of  these,  the  original  subscribers  were  ar- 
ranged according  to  their  residence  6ast  or  west  of  the  specified 
point;  to  do  which,  without  their  consent,  the  legislature  was 
deemed  incompetent.  What  is  the  case  at  bar?  The  legisla- 
ture had  incorporated  two  companies  to  make  a  road  from 
Waterford  to  INorthumberland,  and  had  fixed  the  West  Branch 
of  the  Susquehanna,  *'  at  or  near  the  mouth  of  Anderson's 
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creek/'  as  the  line  of  division  between  the  two  sections.     Over 
this  a  bridge  was  to  be  built  at  the  joint  expense  of  the  two 
compauies;  and  it  is  certainly  fair  to  admit  that  the  eastern  bank 
was  intended  to  be  a  terminative  point  of  the  eastern  section. 
That  section  was  afterwards  subdivided  and  assigned  to  five 
new  companies  formed  out  of  the  old  one,  of  which  the  plaintiff 
is  the  one  that  adjoins  the  point  intended  to  be  the  site  of  the 
bridge.     At  this  juncture,  the  defendant  subscribed  the  shares 
that  have  occasioned  the  controversy;  subsequent  to  which,  the 
legislature  authorized  the  companies  to  change  the  site  of  the 
bridge  to  the  mouth  of  Sugar-camp  Bun,  a  mile  or  two  below, 
and  defray  the  expense  of  its  erection  with  the  public  subscrip- 
tion to  the  route;  in  consequence  of  which  the  termination  of  the 
plaintiff's  section  was  shifted  from  the  east  to  the  west  bank. 
But  the  change  was  essentially  in  the  site  of  the  bridge,  the  ter- 
mination of  the  section  continuing  to  be,  in  the  words  of  the 
original  act,  '*  the  river  Susquehanna,  at  or  near  the  mouth  of 
Anderson's  creek."    It  was,  in  fact,  within  two  hundred  feet  of 
the  point  specified,  which,  in  a  tract  of  more  than  as  many 
miles,  can  hardly  be  esteemed  a  material  deviation.    Perhaps 
the  maxim  de  minimis  might  be  applied  to  it.    But  was  the 
change,  small  as  it  is,  in  anything  but  an  intermediate  point? 
This  corporation  was  not  to  conduct  its  operations  as  an  isolated 
body,  and  with  detached  views,  but  as  an  individual  associated 
with  similar  bodies  in  the  systematic  accomplishment  of  a  great 
public  work,  which  was  viewed  as  a  whole.     The  extremities 
of  the  sections  were,  in  truth,  intermediate  points  as  respects 
the  entire  route,  a  change  of  which  could  not  vary  the  product- 
iveness of  the  stock.     Of  what,  then,  has  the  defendant  to  com- 
plain ?    Not  of  a  decrease  of  corporate  interest,  nor  of  a  change 
of  corporate  object  or  identity;  of  nothing,  in  short,  but  a  loss 
of  advantages  expected  to  be  realized  from  the  location  of  the 
bridge,  of  which  I  have  attempted  to  show  he  might  be  legally 
deprived  by  the  change  of  an  intermediate  point;  and  it  there- 
fore seems  to  me  that  he  can  not  set  it  up  as  a  defense  to  the 
action. 

BooBBS  and  Kennedy,  JJ.,  dissented. 
Judgment  affirmed. 

Followed  in  Cfray  v.  MonongaJiela  Nav.  Co,,  2  W.  &  S.  161,  and  in  Union 
Canal  Co,  v.  Young,  1  Wheat.  428,  on  the  principle  that  the  benefit  which  re- 
BoltB  to  individaal  property,  by  the  incorporation  of  a  company  and  location 
of  a  pnblic  road,  does  not  in  contemplation  of  law  enter  into  the  consid- 
ention  of  the  contract  of  sabecription;  and  that  snch  anbecriptions  are  necea- 
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aarily  sabject  to  the  power  of  the  legislature,  to  change  the  locatioii  of  the 
road,  when  the  contrary  is  not  expressly  stipulated.  In  Mercer  CatuUy  t. 
Coooeri,  6  W.  &  S.  71,  the  difference  between  the  subscription  in  the  prin- 
cipal case  and  a  conditional  subscription  is  pointed  out. 

LlABILITT  OF  StOCKHOLDEBS  CM  THEIR  SUBSOBIPTIOMB:    FratUtlm  QlOBB  Co. 

▼.  Alexander ^  9  Am.  Dec.  96;  Brigge  v.  Pennijnan^  18  Id.  462,  in  notes. 

Acts  or  CSobpobationb  db  facto. — See  note  to  SUdreth  ▼.  Mclntirt^  If 
Am.  Deo.  67. 


Mtebs  V.  Haevey. 

[3  PsNBOSX  k  Watts,  478.] 

Dkfbndakt  in  Ezxcdtion  Sale  mat  Retain  the  PofissssiOK  of  the  chattda 
sold  under  a  contract  with  the  purchaser,  without  rendering  the  same 
liable  to  levy  at  the  suit  of  another  of  the  defendant's  creditors. 

Bbpleyin.  Harvey  &  Co.,  the  purchasers  of  certain  farming 
implements  at  an  execution  sale  thereof  under  a  judgment 
against  Myers,  leased  the  same  to  Myers,  who,  giving  his  note 
therefor,  continued  in  possession  thereof,  and  was  in  possession 
at  the  time  the  same  were  levied  upon  and  sold  under  an  execu- 
tion against  Myers  in  favor  of  one  McOhee.  McOhee  was  a 
creditor  when  the  transactioDS  with  Harvey  &  Co.  took  place. 
It  appeared  that  a  crop  of  grain  which  had  been  sold  to  Harvey 
&  Go.  under  that  execution  was  harvested  by  them  and  the  avails 
credited  to  Myers.  The  latter  had  some  small  advances  from 
Harvey  &  Co.'s  store  from  time  to  time,  and  on  a  settlement  in 
October,  1826,  before  the  levy  of  the  McGhee^./a.,  Myers  was 
found  to  be  in  debt  to  Harvey  &  Co.,  who  still  regarded  the 
property  as  theirs  until  the  debt  was  paid. 

Verdict  for  the  plaintifib. 

Blanchard,  for  the  plaintiffs  in  error,  cited  Clow  v.  Woods,  5 
Serg.  &  B.  273  [9  Am.  Dec.  346];  Cwnningham  v.  NeviUe,  10  Id. 
201;  Babh  v.  Clemson,  Id.  419  [13  Am.  Dec.  684];  Cameron  y. 
Montgomery,  13  Id.  128;  Martin  v.  MUhiot,  14  Id.  214  [16  Am. 
Dec.  491]. 

Petriken  and  Valentine,  contra. 

By  Court,  Gibson,  C.  J.  Betention  of  possession  by  the 
former  owner  of  a  chattel  sold  at  sheriff's  sale  is  not  an  index 
of  fraud,  because  ihe  sale  is  not  the  act  of  the  person  retaining, 
but  of  the  law;  and  because  a  judicial  sale,  being  conducted  by 
the  sworn  officer  of  the  court,  shall  be  deemed  fair  till  it  is 
proved  to  be  otherwise.  It  may,  like  a  judgment,  however,  be 
shown  to  be  collusive  and  fraudulent  in  fact,  but  the  presump* 
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tion  of  the  law  is  fayorable  to  it  in  the  first  instance.  A  chattel 
thus  purchased,  then,  may  safely  be  left  in  possession  of  the 
former  owner  on  any  contract  of  bailment  that  the  law  allows 
in  any  other  case;  and  the  question  is  not  whether  the  purchase 
was  fraudulent,  but  whether  the  contract  with  the  former  owner 
vested  a  present  ownership  or  a  contingent  interest,  to  take 
effect  on  the  performance  of  a  condition,  to  determine  which 
we  must  treat  the  contract  as  if  it  were  made,  not  with  the 
former  owner,  but  with  a  stranger.  As  it  appeared  on  the  evi- 
dence, the  case  seemed  to  be  that  of  a  bailment,  with  a  super- 
added agreement  to  vest  the  title  in  the  bailee  when  he  should 
pay  a  sum  certain,  and  such  an  agreement  is  clearly  consistent 
with  public  policy.  No  facility  to  fraudulent  dealing  is  afforded 
by  it,  that  is  not  afforded  in  the  same  degree,  by  a  naked  con- 
tract of  bailment.  Buch  a  transaction  includes  two  distinct 
but  consistent  contracts,  the  one  taking  effect,  if  at  all,  when 
the  other  is  spent.  The  contract  of  bailment  preserves  the 
ownership  of  the  bailor  during  the  particular  relation  created 
by  it,  and  the  contract  of  sale  which  supersedes  it,  transfers  the 
title  as  soon  as  it  is  called  into  action,  by  payment  of  the  price. 
An  agreement  to  sell  at  a  subsequent  day  is  valid  when  accom« 
panied  vnth  present  possession;  but  valid  according  to  its 
terms,  the  property  remaining  exposed  to  the  demands  of  the 
vendor's  creditors  in  the  mean  time.  All  that  remained,  then, 
was  for  the  jury  to  ascertain  whether  the  sale  were  in  its  terms 
a  present  and  absolute,  or  a  future  and  contingent  one. 

But  the  defendant  insists  that  the  acceptance  of  a  note  for  the 
price  was  payment  in  point  of  law,  whether  the  sale  were  abso- 
lute or  not.  The  consequences  of  the  act,  however,  depended 
on  the  intent  of  the  parties,  which  was  a  matter  to  be  determined 
by  the  jury.  Undoubtedly  a  vendor  may  take  a  bill  or  note  on 
his  own  terms,  and  consequently  without  binding  himself  to 
treat  it  as  payment.  The  inquiry,  then,  was  whether  the  terms 
of  the  agreement  were  such  as  to  pass  the  title  on  the  delivery 
of  the  note,  or  only  on  payment  of  it.  That  was  a  question  of 
fact,  which  was  properly  left  to  the  jury.  The  other  points 
submitted — ^that  the  property  was  left  too  long  in  the  debtor's 
possession,  that  this  was  mingled  with  other  transactions,  and 
that  the  lease  was  in  effect  a  bill  of  sale — presented  no  definite 
qnestionB  of  law  on  which  the  judge  could  charge  at  all,  or,  at 
most,  none  on  which  he  could  charge  in  the  defendant's  favor, 
and  we  think  that  in  every  respect  the  cause  was  properly  put 
to  the  jury. 

Judgment  affirmed. 
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Followed  as  to  the  right  of  a  purcliaser  at  an  execation  sale  to  bail  the 
goods  to  the  defendant,  in  Strttper  v.  Eckart,  2  Wheat.  307 :  Belltu  ▼.  McCarty^ 
10  Watts,  44;  FUUr  ▼.  Mailand,  5  W.  &  S.  309;  Hutzman  v.  Dknl,  11  Fk. 
8t.  267.  The  principle  is  also  recognized  in  King  v.  ffumpJireifS,  10  Pa.  St. 
21& 

Betention  ov  Possession  of  Chattels  Sold  ok  EzEcurioy.— See  note 
to  Boardman  v.  Keeler,  15  Am.  Dec  671. 

BBTENnoy  ov  Possession  of  Chattels  bt  Vendob.— See  note  to  Swi^ 
r,  Thompaon,  21  Am.  Dec  732. 


Babnes  V.  MgGlinton. 

[3  PVBBon  AXD  Watts,  67.] 

NoncB  TO  PuBGHASER  AT  Shebiff's  Sale,  calculated  to  pnt  hun  on  inqnizy 
which  would  lead  to  the  whole  truth,  is  sufficient;  and  such  notice  need 
not  contain  complete  information  of  every  fact  material  for  him  to  know. 

Notice  to  Counsel  in  the  same  Transaction,  is  presumptive  notice  to 
his  client. 

Ebbob  to  Allegheny  county.  Ejectment,  brought  by  Margaret 
Barnes,  and  the  other  children  of  James  Barnes,  deceased, 
against  the  defendants,  to  recover  one  hundred  and  eighty 
acres  of  land.  On  the  settlement  of  Barnes'  estate,  a  sum  of 
money  due  to  his  children  came  to  the  hands  of  Andrew  Scott, 
with  which,  they  alleged,  he  purchased  the  land  in  dispute,  in 
trust  for  them.  Evidence  of  his  declarations  establishing  the 
trust  was  given.  Scott  having  died  insolvent,  the  land  was 
levied  on  and  sold  by  the  sheriff,  and  purchased  by  McClinton, 
one  of  the  defendants.  The  only  question  of  law  decided  by 
this  court  was  whether  the  evidence  of  notice  to  McClinton  of 
the  trust  at  the  time  of  the  purchase,  was  such  as  to  place  him 
in  the  same  situation  in  which  Scott  stood  in  regard  to  the  title. 
Fetterman  testified  that  he  read  a  notice  at  the  sale,  the  sub- 
stance of  which  was:  ''That  Barnes'  heirs  claimed  the  land; 
and  any  one  who  would  purchase  it,  would  buy  a  law  suit" 
There  was  evidence  that  this  notice  was  communicated  to 
McClinton.  The  court  below  instructed  the  jury  that  the 
notice  was  not  sufficient,  and  they  found  a  verdict  for  the  de- 
fendants. 

Fetterman,  for  the  plaintiffs  in  error,  contended  that  the  notice 
was  such  as  ought  to  have  put  the  purchaser  upon  inquiry,  and 
was,  therefore,  abundantly  sufficient. 

Burke  and  Forward,  for  the  defendants  in  error,  contended 
that  the  notice  was  insufficient  because  it  did  not  disclose  the 
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interest  or  authority  of  the  person  that  gave  it.  Thej  argued 
that,  iu  cases  of  this  kiud,  persons  alleging  the  existence  of  a 
trust  ought  to  be  required  to  disclose  the  nature  and  circum- 
stances of  the  trust.  And  that  the  notice  in  this  case  was  of 
such  a  character  that,  even  if  brought  home  to  the  purchaser, 
he  vas  not  bound  to  regard  it. 

By  Court,  Gsbson,  G.  J.  The  first  and  second  errors  are  uu-* 
solid;  and  the  question  turns  on  the  direction,  which  is  the 
subject  of  the  third.  Questions  of  notice,  the  facts  being  left 
to  the  jury,  undoubtedly  belong  to  the  court;  and  here,  it 
would  seem,  there  was  no  fact  in  dispute,  the  agency  of  Mr. 
Fetterman  not  being  contested,  and  it  being  taken  for  granted 
that  the  notice  given  by  him  had  actually  reached  the  purchaser 
through  his  counsel;  so  that  the  question  has  respect  to  its 
sufficiency.  As  to  that,  Mr.  Fetterman  testified  that  he  had 
publicly  read  to  the  by-standers,  and  put  up  at  the  place  of 
sale,  a  written  notice  of  the  claim  of  Barnes'  heirs,  which,  at 
his  return  to  the  spot  after  the  sale  was  over,  he  found  had  been 
removed.  It  is  difficult  to  imagine  what  more,  in  the  case  of  a 
public  sale,  can  be  done.  But  the  point  seems  to  stand  clear  of 
difficulty  when  viewed  in  connection  with  the  admitted  fact, 
that  the  purchaser  had  actual  knowledge,  through  his  counsel, 
of  the  contents  of  the  paper;  less  than  which  would  be  suffi- 
cient to  afiect  him,  notice  to  counsel  in  the  same  transaction 
being  presumptive  notice  to  the  client.  Nor  would  he  be  pro- 
ieeted  from  an  examination  of  the  counsel,  if  that  were  neces- 
sary, to  show  a  communication  of  the  notice,  the  fact  not  hav- 
ing been  obtained  from  him,  and  of  course  not  being  a  subject 
of  professional  confidence.  The  objection,  then,  must  lie,  if  at 
all,  to  tbe  body  of  the  notice,  which  ought,  it  is  said,  to  con- 
tain full,  entire,  and  circumstantial  information  of  every  fact 
which  it  may  be  material  for  the  purchaser  to  know.  But  such, 
I  take  it,  is  not  the  law.  A  purchaser  at  sheriff's  sale  would 
seldom  be  affected,  if  error  in  the  abstract  of  a  title  were  to 
vitiate  the  notice.  Mr.  Fetterman  spoke,  generally,  of  the  con- 
tents as  being  * '  notice  of  the  claim,"  the  natural  conclusion 
from  which  is,  that  every  essential  was  comprised.  But  con- 
taining less  than  an  abstract,  or  the  particulars  of  the  claim, 
the  notice  would  still  be  available,  if  containing  sufficient  to 
put  the  purchaser  on  an  inquiry  leading  to  the  whole  truth; 
and  this  I  take  to  be  an  elementary  principle.  If,  indeed,  no 
accessible  source  of  information  were  known  or  pointed  out, 
that  might  make  a  different  case.    But  Mr.  Fetterman  was  on 
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the  spot  to  answer  all  questions,  and  to  disregard  his  warning, 
evinced  willful  blindness,  and  a  culpable  determination  to  brave 
the  consequences;  and  under  such  circumstances,  a  purchaser 
ought  not  to  be  protected. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Cited  in  Weeks  v.  Haaa,  3  Watts  &  S.  525,  to  the  point  that  paWioatioa 
of  a  written  notice,  by  reading  it  or  sticking  it  on  a  wall  at  the  place  of  eale^ 
will  affect  a  purchaser,  when  the  publisher  was  there  to  answer  questioiis. 

Notice  feom  Ciboumbtanoxs  putting  one  on  inquiry:  See  note  to  Lodge 
T.  Simonton,  ante,  36. 


MgGlubg  v.  Leoet. 

[3  Pnnosa  axd  Waxxs,  83.] 

BiSEBVATioir  IV  AssiGNMSMT  BT  Debtob,  at  the  ezpenfle  of  bu  ccediton^ 

of  any  portion  of  his  property,  either  for  his  own  benefit  or  that  of  hia 

family,  renders  such  assignment  void. 
SuoH  Eeservatiok  Avoids  the  Whole  AssiomiEirr,  and  not  merely  thai 

part  of  it  which  relates  to  the  property  resenred  to  the  debtor. 
AssiONMEZTT  TAINTED  BT  MoBAL  OR  Legal  Fraud  docs  not  divest  tiie 

debtor  of  the  property;  but  it  still  remains  in  him  liable  to  the  ezeeation 

of  those  creditors  who  have  not  assented  thereto. 

Ebbob  to  the  common  pleas  of  Allegheny  county.  Trespass, 
brought  by  McCluig,  Cathbert,  Caddy,  Ekin,  and  Ledlie 
against  the  defendant,  the  sheriff  of  Allegheny  county,  for  tak- 
ing and  canying  away  certain  goods  and  chattels  which  the 
plaintiffs  alleged  to  be  theirs,  and  which  the  defendant  had 
levied  upon  and  sold  as  the  property  of  Morris  B.  Belknap, 
under  a^./a.,  at  the' suit  of  Robert  T.  Stewart.  BeU^ap  was 
the  owner  of  a  tract  of  land  on  which  was  erected  the  "  Fine 
Greek  Factory."  On  the  eighth  of  March,  1827,  he  executed  a 
conveyance  of  this  land  to  McClurg  &  Co.  and  Ekin  &  Ledlie, 
the  plaintiffs.  The  consideration  expressed  in  the  deed  was  fiye 
thousand  dollars.  On  the  same  day  he  executed  to  them  an 
assignment  of  all  the  engines  and  machinery  and  other  goods 
and  chattels  upon  the  premises.  At  the  same  time  an  agree- 
ment was  entered  into  between  Belknap  and  the  plaintiffs  to 
the  following  effect:  The  plaintiffs  agreed  to  stock  the  factory, 
and  to  employ  Belknap  as  agent  to  superintend  and  conduct 
the  business  thereof,  to  which  he  was  to  give  his  time  and  at- 
tention exclusively;  he  was  to  have  one  third  of  the  annual 
profits  of  the  business  of  the  factory,  and  of  the  land  conveyed 
to  the  plaintiffs  by  the  deed  before  mentioned,  to  be  appro- 
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priated  to  the  support  <of  himself  and  family,  and  to  the  pay- 
ment of  certain  debts  and  judgments  then  due  by  him  to  sundry 
persons,  and  also  to  the  payment  of  certain  debts  of  his  due  to 
the  plaintiffs  themselves,  the  debts  so  due  to  the  plaintiffs  not 
to  have  any  priority  or  preference  over  the  debts  due  to  the 
other  creditors,  but  the  balance  remaining  out  of  Belknap's  one 
ihird,  over  and  above  what  was  necessary  for  the  support  of 
himself  and  family,  to  be  divided  pro  rata  among  all  tiie  cred- 
itors; that  the  plaintiffs  should,  as  soon  as  all  the  debts  were 
paid,  reconvey  the  land,  and  deliver  up  the  goods  and  chattels 
to  Belknap;  that  in  case  of  the  death  of  Belknap,  or  in  case 
sickness  or  other  good  cause  should  prevent  him  from  managing 
and  superintending  the  factory,  the  plaintiffs  were  to  employ 
another  person  as  agent  and  superintendent  of  the  factory,  who 
was  to  be  paid  a  reasonable  salary  out  of  the  one  third  part  of 
the  annual  profits  allowed  to  Belknap  for  the  use  of  his  cred- 
itors and  support  of  his  family;  that  certain  sums  due  to  work- 
men, and  which  the  plaintiffs  undertook  to  pay,  and  certain 
notes  of  Belknap,  then  in  bank,  on  which  Ekin  and  Ledlie 
were  indorsers,  and  any  other  and  further  advances  which  the 
plaintiffs  should  make  to  pay  the  debts  due  by  Belknap,  should 
have  preference  to  all  other  debts  due  by  him,  and  be  paid  out 
of  the  one  third  of  the  profits  allowed  to  him  as  aforesaid.  The 
deed,  assignment,  and  agreement  were  all  recorded  on  the  four- 
teenth of  May,  1827.  One  of  the  subscribing  witnesses  to  the 
papers,  by  whom  they  were  all  drawn,  testified  that  there  was 
no  secret  trust,  and  none  but  what  appeared  on  the  face  of  the 
papers.  It  also  appeared  that  the  plaintifBsi  took  possession  of 
the  property  immediately  after  the  execution  of  the  papers, 
employed  different  clerks,  and  were  conducting  the  business, 
when  the  sheriff  made  the  levy  and  sale  hereafter  mentioned. 
On  the  twenty-fourth  of  March,  1827,  a  capiat  was  issued 
against  Belknap  at  the  suit  of  Stewart.  On  the  same  day,  the 
defendant  was  taken,  and  confessed  judgment  for  three  thou- 
sand five  hundred  and  forty  dollars  and  eighty  cents,  upon 
which  2kfi.fa.  was  immediately  issued  and  levied  upon  the  per- 
sonal property  at  the  factory,  which  was  afterwards  sold  by  the 
defendant  for  two  thousand  two  hundred  and  ninety-two  dol- 
lars and  twenty  cents.  Evidence  was  given  showing  that  Bel- 
knap, at  the  time  of  his  arrangement  with  the  plaintiffs,  owed 
debts  exceeding  in 'amount  thirty  thousand  dollars,  and  that 
he  had  no  other  property  than  that  transferred,  except  some 
household  furniture.    The  court  below  submitted  to  the  jury 
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whether  the  object  bad  in  view  bj  the  parties  was  fraudolent 
and  dishonest  in  point  of  fact;  and  instructed  them  that  the 
transaction  was  not  so  per  se  in  point  of  law.  The  phuntifi 
assigned  sundry  errors  in  the  instructions  of  the  court. 

Selden  and  WUbins,  for  the  plaintiff  in  error,  cited  Olow  v. 
Woods,  5  Serg.  &  B.  275  [9  Am.  Dec.  346];  Cunningham  y. 
Neville,  10  Id.  201;  Babb  v.  Clemson,  Id.  419  [13  Am.  Dec.  684]; 
McAUisLer  v.  Marshall,  6  Binn.  338  [6  Am.  Dec.  458];  5  Cow. 
566;  Austin  v.  BeU,  20  Johns.  442  [11  Am.  Dec.  297];  2  Kent 
Com.  420,  422,  423;  Passmore  v.  Eldridge,  12  Serg.  &  B.  198; 
Burd  V.  Smith,  4  Dall.  76;  Cowden  t.  Brady,  8  Serg.  &  B.  510; 
Dean  v.  Patt(m,  13  Id.  345;  WHl  v.  Franklin,  1  Binn.  502  [2  Am. 
Dec.  474];  2  Pick.  129;  1  Hop.  373;  5  Cow.  547;  Martin  ▼. 
Maihiot,  14  Serg.  &  B.  214  ]16  Am.  Dec.  491];  Cameron  y.MonU 
gcmery,  18  Id.  131;  1  Gall.  419;  2  Kent  Com.  414. 

Burke  and  Forward,  for  the  defendant  in  error,  contended 
that  the  assignment  was,  bj  the  fiuding  of  the  jury,  divested  of 
the  imputation  of  fraud  in  fact.  That  it  was  not  fraudulent  in 
law,  since  Belknap  could  have  legally  conveyed  to  the  plaintifb 
all  his  property  in  payment  of  debts  due  by  him  to  them  at  the 
time  the  assignment  was  made.  That  the  reservation  to  Bel- 
knap was  not  out  of  property  of  his  own,  but  out  of  profits  to 
arise  from  advances  to  be  made  by  the  plaintiffs.  His  services 
were  an  ample  consideration  for  the  reservation  made  to  him. 
That  though  there  were  a  trust  in  favor  of  the  debtor,  yet  the 
deed  would  only  be  void  quoad  the  reservation.  That  a  reser* 
yation  for  the  benefit  of  the  debtor  does  not,  in  Pennsylvania, 
avoid  a  deed  which  is  free  from  moral  turpitude. 

By  Court,  Bogebs,  J.  An  insolvent  debtor  may»  by  a  bona 
fide  assignment  of  his  estate  in  trust,  prefer  one  creditor  to  an- 
other,  when  there  is  no  bankrupt  or  other  law  prohibiting  such 
preference  so  as  not  to  interfere  with  any  legal  lien  binding 
on  the  property  assigned.  A  debtor  may  also  insert  a  oondi* 
tion  in  the  assignment  that  the  creditors  shall  not  be  entitled 
to  their  order  of  preference;  or  he  may  exclude  their  claim  al- 
together, unless  within  a  given  and  reasonable  Ume  they  exe- 
cute a  release  to  the  debtor:  Wilt  v.  Franklin,  1  Binn.  502  [2 
Am.  Dec.  474];  Lippincott  v.  Barker,  2  Id.  114  [4  Am.  Dec.  433]; 
McCaUister  v.  Marshall,  6  Id.  338. 

We  are  not  without  repeated  efforts  to  extend  the  principle 
still  further.  In  McCallisier  v.  Marshall,  6  Binn.  344,  the  as- 
signor made  a  reservation  in  favor  of  his  family;  but  this  at- 


Sept.  1831.]  MoClubg  v.  Leget.  67 

tempt  the  court  (although  perfectly  satisfied  of  the  entire  hon- 
eety  of  the  transaction  in  other  respects)  unanimously  decided 
EToided  this  assignment.  The  same  point  is  ruled  in  Passmore 
V.  Eldridge,  12  Serg.  &  R.  201;  in  Adlum  v.  Yard,  1  Rawle,  163 
[18  Am.  Dec.  608],  and  in  Johnson* 8  Heirs  y.  Harvey,  2  Peno.  92. 
In  McCaUister  v.  Marshall,  a  tacit  agreement  to  vest  a  part  of 
the  property  in  trustees,  for  the  benefit  of  the  family,  was  held 
to  aToid  the  conveyance  as  to  creditors  who  had  not  assented 
to  the  arrangement.  The  statute  of  13  Elizabeth,  which  avoids 
conveyances  with  intent  to  delay,  hinder,  or  defraud  creditoi^s^ 
would  be  of  little  service  if  a  debtor  might  put  his  estate  be- 
yond the  reach  of  his  creditors  and  still  derive  an  advantage 
from  it.  The  rule  clearly  deducible  from  the  cases  is,  that  no 
debtor  can,  in  an  assignment,  make  a  reservation  at  the  expense 
of  his  creditors,  of  any  part  of  his  income  or  property,  for  his 
own  benefit;  nor  can  he  stipulate  for  any  advantage,  either  to 
himself  or  family.  This  restriction  seems  to  me  so  necessary  to 
Bet  bounds  to  this  species  of  transfer  that  I  am  unwilling  to 
countenance  any  arrangement  which,  in  the  smallest  degree^ 
interferes  with  it.  We  have,  then,  to  inquire  whether  the  deeds 
(for  I  take  them  all  as  an  assignment)  contain  a  stipulation  for 
the  benefit  of  Belknap  and  family.  And  on  this  part  of  the 
case  I  can  not  bring  my  mind  to  doubt.  It  is  part  of  the  con- 
tract that  Belknap  shall  be  employed  as  manager  or  agent  for 
a  compensation  (of  which  he,  in  the  first  instance,  is  a  judge), 
BofBcient  to  cover  the  expenses  of  himself  and  family.  Nor  does 
the  agreement  stop  here.  It  is  agreed,  that  on  the  death  of  Bel- 
knap, or  incase  he  shall  be  prevented,  either  by  sickness  or  other 
good  cause,  from  managing  or  superintending  the  factory,  then 
it  is  made  the  duty  of  McClurg  &  Co.  and  Ekin  &  Ledlie  to 
employ  another  agent,  who  shall  be  paid  a  reasonable  salary 
out  of  the  one  third  part  of  the  annual  profits  allowed  Belknap 
for  the  purposes  expressed  in  the  assignment. 

Although  the  agreement  is  not  very  explicit  as  regards  what 
may  be  a  good  cause  for  withholding  his  services  from  the  cred- 
itors, or  who  are  to  judge  of  the  amomnt  of  his  compensation, 
himself  or  the  trustees,  yet  we  can  not  fail  to  observe  the  anx- 
ious care  which  is  taken  to  secure  employment  for  himself 
and  subsistence  to  those  whose  welfare  he  had  so  much  at 
heart.  The  import  of  the  agreement  obviously  is,  that  the 
family  of  Belknap  should  at  all  events  receive  support,  even  in 
the  contingency  of  any  of  the  events  happening  which  may 
make  it  necessary  to  employ  another  agent.     The  payment  of 
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the  salary  is  to  be  entirelj  at  the  expense  of  the  creditors;  they 
are  only  entitled  to  the  residue  of  the  one  third  of  the  profits 
after  these  necessary  and  indispensable  expenses  are  paid. 
When  we  take  into  view  that  at  the  time  of  the  assignment 
Belknap  was  insolvent,  in  connection  with  the  fact  of  the  num- 
ber and  amount  of  his  debts,  and  that  he,  by  the  arrangement, 
secured  to  himself,  I  may  saj  a  perpetual  employment,  together 
with  a  comfortable  subsistence  for  himself  and  the  principal 
objects  of  his  solicitude  and  care,  even  upon  the  contingency  of 
his  sickness  or  death,  we  can  not  be  at  a  loss  to  discover  the 
reason  of  this  extraordinary  agreement.  Extraordinary,  I  say, 
for  without  the  pressure  of  these  powerful  and  all-prevailing 
motives  it  is  difficult  to  imagine  any  satisfactory  reason  which 
could  induce  Belknap  to  make  a  contract  which  is  in  every  re- 
spect so  advantageous  to  the  assignees.  We  can  not  but  soa- 
pect  that  the  stipulations  in  favor  of  the  debtor  were  the  moving 
cause,  the  sine  qua  7ion,  of  the  contract.  Without  these,  to  him, 
indispensable  stipulations,  who  can  say  that  this  contract  would 
ever  have  been  made  ?  Is  not  the  probability  altogether  on 
the  side  of  the  plaintiffs  in  error,  who  maintain  that  these  con- 
siderations were  the  mainsprings  of  the  assignment?  If  this 
Arrangement  be  sustained,  then  a  powerful  inducement  will  be 
afforded  to  such  unjust,  because  unequal,  preferences  in  future, 
introducing  in  its  train,  as  I  verily  believe,  a  fruitful  source  of 
litigation  and  fraud.  The  cases  which  have  been  cited  would 
aeem  to  cover  the  whole  ground,  differing  merely  in  the  super- 
added circumstance  that  the  debtor  agrees  to  give  his  services 
to  the  assignees  as  a  consideration  for  the  benefit  secured  in  the 
assignment.  On  this  the  defendant  in  error  relies;  but  the 
agreement  loses  all  its  plausibility  when  we  remember  that  the 
same  compensation  continues,  although  Belknap  may  be  unable, 
from  any  of  the  causes  enumerated  in  the  assignment,  to  afford 
the  services  for  which  these  benefits  are  said  to  be  the  equivalent. 
It  is  another  device,  and  ingenuity  will  furnish  many  such,  if 
we  yield  to  this,  to  elude  the  statute  which  prohibits  covin  and 
fraud.  I  shall  not  dwell  on  the  argument  that  Belknap  consti- 
tutes himself  his  own  trustee,  as  perhaps  there  may  be  some 
doubt  whether  this  be  the  fair  construction  of  the  agreement. 
It  may  be  entitled  to  some  weight,  that  the  compensation  is  left 
uncertain  and  undetermined.  The  creditors  might  reasonably 
expect  something  more  definite  which  would  serve  as  a  guard 
against  any  combination  between  the  trustees  and  the  insolvent. 
If  this  assignment  should  be  sustained,  we  have  reason  to  feai 
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that  those  creditors  will  be  preferred  who  will  give  the  most 
facilities  to  the  debtor,  and  when  it  is  recollected  that  friends 
are  usually  selected,  we  can  not  but  perceive  how  much  the  in* 
terests  of  creditors  are  endangered.  It  is  not  uncharitable  to 
suspect  liberality  exercised  at  the  expense  of  others. 

But  it  is  said  that  the  jury  have  negatived  all  idea  of  actual 
fraud,  and  this  is  true;  but  the  answer  readily  suggests  itself 
that  such  arrangements  are  prohibited  because  they  are  con* 
oeived  to  be  against  the  policy  of  the  law,  which  discounte- 
nances all  assignments  containing  any  such  reservations,  whether 
in  the  shape  of  employment  or  otherwise.  These  rules  have 
been  adopted,  and  I  am  glad  to  say  have  been  strictly  adhered 
to,  in  Pennsylvania,  to  prevent  temptation  to  fraud.  However 
innocent  the  particular  transaction  may  be  (and  I  am  bound  to 
believe  that  this  was  a  case  of  that  description,  after  the  verdict 
of  the  jury),  yet  it  is  dangerous  in  its  consequences  to  society, 
and  would  furnish  a  precedent,  a  prolific  parent  of  numberless 
attempts  to  elude  the  operations  of  the  statute.  In  vain  will 
you  attempt  to  set  bounds  to  the  enjoyment  which  an  insolvent 
and  fraudulent  debtor  may  derive  from  the  wreck  of  his  for* 
tune,  if,  after  he  is  irretrievably  ruined,  he  may  effect  an  ar- 
rangement which  secures  to  himself  a  lucrative  employment, 
attended,  as  it  is  here,  with  a  comfortable  provision  for  those 
who  are  most  dear  to  him,  insured  against  accident;  and  this 
so  dexterously  managed  as  to  be  proof  against  any  molestation 
either  by  execution  against  his  property  or  his  person.  It  is  no 
answer,  I  say,  that  the  jury  may  apply  the  corrective  where  there 
is  actual  fraud.  Those  who  are  conversant  with  the  proceedings 
of  a  court  of  justice  know  full  well  how  difficult  it  is  to  prove 
fraud .  We  are  all  well  aware  how  reluctant  juries  are,  even  where 
there  is  strong  circumstantial  proof,  to  infer  the  fraudulent  intent 
in  the  case  of  an  unfortunate,  and  in  some  respects  meritorious, 
debtor.  If  the  feelings  and  sympathies  of  juries  can  be  enlisted 
on  the  side  of  misfortune,  it  presents  an  almost  impassable  bar- 
rier to  a  correct  and  proper  decision. 

I  would  not  wish  to  be  understood  to  say  that  the  policy  of 
the  law  forbids  the  employment  of  the  debtor,  for  this  may  not 
only  be  an  act  of  humanity,  but,  in  some  cases,  may  be  almost 
indispensable  to  the  proper  management  of  the  estate.  I  mean 
simply  to  object  to  its  being  made  a  condition  of  the  assign- 
ment. It  should  be  left,  as  in  the  case  of  others,  to  the  sound 
discretion  of  the  trustees,  who  will,  of  course,  be  answerable  to 
the  creditors  for  any  abuse  of  the  trust.     If  this  attempt  should 
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Bacceed,  the  creditors  are  without  remedy,  for,  as  was  justly 
observed  in  Johnson's  Heirs  v.  Harvey,  the  ordinary  considera- 
tion of  an  estate  may  be  subjected  to  execution  specifically  or 
wrested  from  the  debtor's  grasp  by  execution  of  his  body;  bat 
the  reservation  of  so  much  of  the  profits  as  was  necessary  for 
the  maintenance  of  Belknap  and  his  family  would  be  so  insep- 
arable from  his  person  and  the  services  he  was  to  render,  as 
that  it  could  not  be  made  liable  in  satisfaction  iu  either  of  those 
ways  or  pass  by  an  assignment  under  the  insolvent  laws.  And 
this  would  be  a  sufficient  answer,  if  there  were  none  other,  to 
another  point  made  by  the  defendant  in  error:  that,  even  if  the 
assignment  be  fraudulent,  it  avoids  the  deed  only  so  far  as  to 
enable  the  creditor  to  take  into  execution  the  fund  specifically 
applied  to  the  benefit  of  the  debtor.  But  although  such  a  re- 
servation in  the  absence  of  moral  fraud  has,  in  some  of  the  ear* 
lier  cases,  been  supposed  not  to  afiect  the  residue  of  the  prop- 
erty conveyed  by  the  assignment,  yet  later  and  more  whole- 
some decisions  have  extended  the  principle  still  further,  by 
rendering  fraudulent  and  void  the  whole  assignment,  so  as  to 
prevent  the  preferred  creditor  from  availing  himself  of  any  ad- 
vantage over  other  creditors:  Machie  v.  Cairns,  1  Hopk.  Ch. 
873;  S.  C,  5  Cow.  566  [15  Am.  Dec.  477];  Harris  v.  Sumner, 
2  Pick.  129,  and  Fassmore  v.  Eldridge,  12  Serg.  &  B.  198. 
When  the  assignment  is  tainted  with  either  moral  or  legal 
fraud,  the  property  does  not  pass,  but  remains  in  the  debtor, 
liable  to  the  execution  of  those  creditors  who  have  not  assented 
to  the  assignment. 

These  positions  I  consider  it  necessary  to  uphold,  as  afford- 
ing the  only  check  to  the  debtor's  power  of  assignment,  which 
has  already,  in  my  judgment,  been  carried  too  far;  for,  as  was 
justly  remarked  in  Eiggs  v.  Murray,  if  an  insolvent  debtor  may 
make  sweeping  dispositions  of  his  property  to  select  and  favor- 
ite creditors,  yet  loaded  with  durable  and  beneficial  provisions 
for  the  benefit  of  himself,  and  incumbered  with  onerous  and 
arbitrary  conditions  and  penalties,  it  would  be  impossible  for 
courts  of  justice  to  uphold  credit  or  to  exact  the  punctual  per* 
f ormance  of  contracts. 

The  opinion  of  the  court  makes  it  unnecessaiy  to  consider 
the  second  point  made  by  the  plaintiff  in  error. 

Judgment  reversed. 


Cited  in  Stockton  v.  Wilson,  3  Pen.  k  W.  1.31,  and  in  OUbert  v.  Hoffman, 
t  Watts,  67f  in  Pipportof  the  position  that  an  assignment  tainted  with  moral 
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or  legal  fnuid  does  not  pass  the  property  from  the  debtor;  and  in  Irwin  y. 
Keen,  3  TTluurt.  855^  to  the  point  that  a  deed  tainted  with  frand  panes  ne 
Interest  as  against  creditora,  whether  they  are  parties  to  it  or  not. 

BxBKEVATiov  IN  AssiOHiixiiT  for  benefit  of  debtor's  family  avoids  it:  Beck 
T.  Bwrdett,  19  Am.  Bea  436;  Maekier.  Cainu,  16  Id.  477,  note 006,  Audin 
r.  BeO,  11  Id.  297. 


MoTHLAND   V.  WlBEMAN. 
[8  Pxnon  h  Watm,  18S.] 

Oefhaks^  CSouBV-^UBUDiCTiON  07. — ^Tho  Orphans'  ooort  has  power  to  direot 
an  issue  to  the  common  pleas  to  asoertainspedfiofaotSy  in  the  nsnal  shape 
of  a  wager;  but  it  can  not  delegate  its  jnrisdiotion  in  matters  of  acooont 
depending  on  both  fact  and  law. 

IdlBZUTT  or  ADMiNiaTBAToifc  TO  Aocx>uiTT  is  co-extensivo  only  with  the  jnzis- 
diction  of  the  court  from  which  he  received  his  authority. 

ABKonsTBATOB  IS  NOT  Chaboeablb  with  assets  of  his  intestate  in  another 
state,  even  though  such  assets  may  have  come  to  his  hands  here. 

JuBT,  ON  AN  Ibsux  Dibboted  bt  Obphans'  Ck>UBT  to  the  common  pleas,  to 
tiy  and  determine  the  amonnt  chaigeable  to  an  administrator,  must  de- 
termine the  aggregate  amonnt  of  debts  so  chargeable^  and  not  the  validity 
of  particolar  items. 

Ebbob  to  the  court  of  common  pleas  of  Adams  counly.  The 
orphans'  court  of  that  county  had  directed  an  issue  to  the  com- 
mon pleas  '*  to  try  and  determine  with  what  amount  the  said 
Isaac  Wireman  is  chargeable  as  administrator  of  the  estate  of 
Thomas  Thomburg,  deceased;''  the  issue  to  *'  be  joined  on  a 
declaration  for  money  had  and  receiyed  by  the  defendant  as 
administrator,  and  the  plea  of  not  guilty,  under  which  every 
legal  claim  against  the  said  administrator  shall  be  tried  and  de- 
termined and  judgment  thereon  be  taken  in  the  orphans'  court 
for  the  sum  with  which  he  is  to  be  charged  as  administrator." 
On  the  trial  the  plaintiff  gave  in  evidence  the  account  which  the 
defendant  had  presented  to  the  orphans'  court  for  confirmation, 
and  on  which  the  issue  was  directed.  He  also  gave  evidence  to 
prove  the  receipt  of  assets  in  the  state  of  Maryland  by  Black- 
ford, who  was  co-administrator  with  the  defendant.  The 
plaintiff  sought  to  charge  the  defendant  with  these  assets. 

The  court  charged  the  jury  that  if  there  was  no  other  sum 
for  which  the  defendant  was  chargeable,  beyond  what  he  had 
chained  himself  with  in  his  account;  the  issue  should  be  found 
in  his  favor.  This  charge  was  excepted  to,  and  a  general  ver- 
dict passed  for  the  defendant. 

PenroBe  and  Fuller^  for  the  plaintiff  in  error,  ciieA  Sioearingen 
1.  PendleUm,  4  Serg.  &  B.  389;  3  Stark.  Ev.  1728. 
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Stevens  and  Caroihera,  for  the  defendant  in  error,  cited  Coi 
Dig.  11»  p.  1;  15,  p.  68;  Greame  v.  Harris,  1  Dall.  466;  McCuUodi 
V.  Toung,  4  Id.  292. 

By  Court,  Gibson,  C.  J.  The  defendant  to  whom,  with  otherB, 
administration  was  granted  by  the  register  of  Adams  ooanty, 
where  the  intestate  resided,  having  exhibited  a  separate  admin- 
istration  account,  the  plaintiff  claimed  a  right  to  charge  him 
with  a  moiety  of  profits  derived  from  the  Catoctin  Iron  Works, 
and  remaining  in  the  hands  of  Mr.  Blackford,  the  surviying 
partner  of  the  intestate  and  one  of  his  administrators.  These 
works,  which  are  situate  in  Maryland,  had  been  leased  to  the 
decedent  and  Mr.  Blackford,  who  continued  the  business  for 
joint  account,  after  the  decedent's  death,  till  the  end  of  the 
term;  at  the  expiration  of  which  he  remoyed  to  Virginia,  where 
he  has  since  resided.  The  orphans'  court,  before  whom  the  ao* 
count  was  brought  for  confirmation,  directed  an  issue  to  the 
common  pleas,  in  which  the  plaintiff  was  ordered  to  declare  for 
money  had  and  received,  and  the  defendant  to  plead  not  guilty, 
"  to  try  and  determine  with  what  amount  the  said  Isaac  Wire- 
man  is  chargeable  as  administrator  of  said  estate."  Such  a  plea 
to  such  a  declaration  is  the  least  remarkable  thing  in  the  con- 
coction of  this  singular  issue.  A  transfer  of  half  the  account  to 
the  common  pleas,  was  a  transfer  of  half  the  jurisdiction  of  the 
orphans'  court,  on  the  principle  of  which  the  issue  might  have 
been  so  framed  as  to  transfer  the  whole,  a  delegation  of  power 
which  the  orphans'  court  is  not  competent  to  make,  or  the  com- 
mon pleas  to  receive.  In  the  trial  of  the  issue,  the  jury  were 
burdened  with  accounts  which  were  proper  for  adjustment  by 
no  one  bat  an  auditor;  and  in  addition,  the  cause  comes  here, 
not  by  an  appeal  on  the  merits,  but  by  a  writ  of  error  on  bills 
of  exceptions.  The  orphans'  court  may  undoubtedly  direct  an 
issue  to  ascertain  specific  facts  in  the  usual  shape  of  a  wager; 
but  we  are  bound  to  declare  it  incompetent  to  delegate  its  juris- 
diction in  mattera  of  account  depending  on  both  fact  and  law. 
The  court  below,  therefore,  ought  to  have  struck  out  the  issue; 
but  as  a  different  course  was  pursued,  it  was  necessary  to  dis- 
pose of  the  errors  alleged  to  have  been  committed  at  the  trial. 
These,  all  but  one  which  shall  be  separately  considered,  relate 
to  the  particulars  of  the  charge,  without  regard  to  a  principle 
which  lies  at  the  bottom  of  the  whole  and  excludes  it  from  the 
account  as  a  subject  that  appertains  to  another  jurisdiction. 

That  the  liability  of  administrators  to  account  is  commensu- 
rate with  the  jurisdiction  of  him  from  whom  they  have  receivecl 
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their  authority,  whether  ordinary^  surrogate,  or  register,  and 
ihat  they  can  act  oflScially  only  in  things  committed  to  them,  is 
a  commoa.  principle  of  general  jurisprudence.  In  the  land  of 
oar  forefathers  this  o£Scer  succeeded  to  the  powers  of  the  king, 
who,  as  the  general  trustee  of  the  kingdom,  was  entitled  to  the 
effects  of  a  decedent,  in  order  to  apply  them  to  his  burial,  pay- 
ment of  his  debts,  and  maintenance  of  his  family;  a  trust 
which,  in  exclusion  of  foreign  interference,  is  vested  in  some 
particular  branch  of  eveiy  government,  l^eing  indispensable  to 
the  protection  of  the  domestic  creditors.  In  England  it  is  com- 
mitted  to  offioeis  whose  jurisdiction  is  local,  so  that  where  the 
effects  are  within  two  or  more  of  these  jurisdictions,  adminis- 
tration is  granted  by  the  officer  of  neither,  but  by  a  common 
superior  whose  power  extends  over  the  whole,  and  to  whom 
the  administrator  is  accountable  for  the  use  of  it.  An  inter- 
ference under  foreign  authority  has  never  been  tolerated  there 
or  elsewhere,  except  in  our  own  state  as  a  matter  of  courtesy. 
Nowhere  else  is  an  action  maintained  on  a  title  derived  through 
a  foreign  grant  of  administration,  and  for  the  plain  reason  that 
a  recovery  would  withdraw  the  effects  from  the  operation  of  the 
laws  to  which  they  are  properly  subject,  and  commit  them  to 
the  administration  of  those  who  are  in  no  wise  amenable  to 
those  laws,  so  that,  instead  of  being  protected  in  their  rights 
by  the  power  of  their  own  government,  the  resident  creditors 
would  be  sent  abroad  to  assert  their  claims  in  foreign  courts, 
at  the  risk  of  having  them  determined  by  laws  less  favorable. 
It  is  on  the  same  principle  of  domestic  protection  that  an  at- 
tachment of  a  debtor's  effects  is  sustained  by  the  American 
oourts  against  a  prior  assignment  under  a  foreign  commission 
of  bankruptcy.  The  succession  is  undoubtedly  regulated  by 
the  law  of  the  domicile,  but  administration  always  by  the  lex 
locirei  Mob,  And  this  distinction  is  of  infinite  value  to  the 
creditor,  whose  action  might  be  barred  in  a  foreign  court  by 
the  lapse  of  a  period  that  would  be  insufficient  to  bar  it  at 
home,  or  whose  demand  might,  in  the  event  of  a  deficiency,  be 
labjected  to  a  less  beneficial  rule  in  the  order  of  payment.  It 
is  therefore  indispensable  that  the  effects  of  a  decedent  be  col- 
lected and  administered  under  the  control  of  the  government, 
within  whose  jurisdiction  they  were  at  the  time  of  his  death. 
Howfarour  own  injudicious  comity  will  necessarily  be  restrained 
by  the  act  which  lays  a  duty  on  the  effects  where  the  succession 
devolves  on  collaterals,  it  is  at  present  unnecessary  to  deter- 
mine.   In  a  case  where  the  assets  are  known  to  be  subject  to 
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the  dufcy,  it  might  be  enforced  by  ordering  the  money  to  be 
brought  into  court  at  the  return  of  the  execution;  still  that 
precaution  would  not  reach  the  case  of  a  voluntary  payment, 
and  in  any  event  the  security  of  the  administrator's  oath  re- 
quired by  the  act,  would  not  be  had.  But  that  the  effects  are 
to  be  collected  and  administered  by  local  authority  is  a  prin- 
ciple, not  only  of  British,  but  of  American  law.  In  Topham  t. 
Chapman^  1  Bep.  Const.  Court,  S.  C.  292,Mt  was  much  debated 
whether  they  should  qpt  also  be  distributed  by  the  same  au- 
thority, though  according  to  the  law  of  the  domicile,  but  that 
the  collection  and  payment  of  the  debts  might  be  by  any  other 
authority  was  never  supposed.  The  same  question  was  debated 
in  Harvey  v.  Richards^  1  Mason,  485;'  and  in  Davis  y.  Head,  1 
Pick.  128,'  it  was  held  that  an  administrator  here,  though  ad- 
mitted to  be  but  auxiliary  to  the  administrator  at  the  plaoe 
where  the  decedent  was  domiciled,  is  bound  to  remit  the  assets 
to  be  administered  there  only  in  case  there  are  no  domestio 
claimants  in  the  character  of  creditors,  legatees,  or  next  of  kin; 
but  that  where  these  appear,  the  assets  are  to  be  retained  for 
administration  according  to  our  own  laws,  permitting  the 
Foreign  creditors  to  participate  in  proportion  to  their  debts, 
respect  being  had  to  the  aggregate  of  the  estate  and  of  the 
debts,  whether  foreign  or  domestic.  If,  then,  the  grant  of  ad- 
ministration in  Pennsylyania  gave  the  defendant  no  title  to  the 
assets  in  Maryland,  what  obligation  does  it  impose  on  him  to 
account  for  them?  It  is  said  that  though  he  be  not  chargeable 
for  negligence  in  not  having  received  them,  yet  that  being 
jointly  liable  with  the  other  administrators  by  force  of  their 
bond  to  the  register,  and  one  of  them  as  surviving  partner  of 
the  decedent,  having  the  effects  in  his  hands,  the  defendant, 
too,  is  to  be  considered  as  in  actual  possession,  and  therefore 
bound  on  the  supposed  authority  of  Swearingen  v.  Pendleion,  4 
Berg.  &  B.  389,  to  account  before  the  orphans'  court. 

I  am  not  going  to  admit  that  an  administrator,  though  vir- 
tually liable  for  the  defaults  of  his  fellows,  is  chargeable  with 
their  responsibilities  in  the  settlement  of  a  separate  account. 
But  granting  the  assets  to  have  actually  come  to  his  hands,  I 
am  unable  to  see  why  he  should  account  for  them  here.  His 
receipt  of  them  being  in  derogation  of  the  rights  of  the  for- 
eign administrator,  would  subject  him  to  an  action  in  which  his 
character  of  administrator  would  not  avail  him;  and  to  compel 

1.  Ibphom  ▼.  Chapman,  1  Mill.  283  [12  Am.  Dec  C27]. 

a.  1  Muon,  881.  8.  No  Buoh  cam. 
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him  to  respond  to  the  foreign  administrator  and  the  creditors 
too,  wonld  subject  bim  not  only  to  a  double  liability,  but  to  be 
treated  with  greater  rigor  than  an  executor  de  scm  tori,  who  is 
entitled  to  an  allowance  for  proper  payments,  whereas,  for  pay- 
ments proper,  according  to  our  laws,  the  defendant  would  not 
be  allowed  in  an  action  against  him,  unless  they  happened  to 
eonsiBt  also  with  the  laws  of  Maryland.  *To  administer  an  estate 
in  part  according  to  the  laws  of  one  state,  and  in  part  according 
to  the  laws  of  another,  would,  were  it  even  practicable,  lead  to 
endless  confusion.  But  putting  the  embarrassment  to  which 
that  would  expose  the  administrator  out  of  view,  the  abduction 
of  the  effects  in  contravention  of  the  laws  of  a  sister  state 
would  be  such  a  manifest  usurpation  of  right  as  to  forbid 
the  exercise  of  a  jurisdiction  thus  acquired.  The  prin- 
ciple of  Sioearingen  y.  Pendleton  has  been  misapprehended^ 
The  point  decided  was,  that  an  action  may  be  brought  against 
an  executor  anywhere,  just  as  the  same  point  was  decided  in 
Dowdale'a  case,  6  Bep.  42.  It  is  proper  to  remark  that  in  both 
these  cases  the  action  was  against  an  executor  whose  title,  be* 
ing  under  the  will  and  not  a  local  grant  of  administration, 
extended  to  the  assets  wherever  found.  Indeed,  there  would 
be  a  failure  of  justice  if  even  an  administrator  could  elude  the 
creditora  by  fleeing  to  a  foreign  state.  Of  the  difference  be« 
tween  an  action  to  enforce  a  demand  according  to  the  laws  of 
the  country  from  which  he  has  withdrawn,  and  the  settlement 
of  an  administration  account  according  to  the  laws  of  a  differ- 
ent countiy,  it  is  scarce  necessary  to  speak.  Except  as  re- 
gards the  statute  of  limitations,  the  creditor  would  in  the  one 
ease  have  nothing  to  do  with  the  law  of  the  former,  while  in  the 
other  he  would  be  bound  by  it  eyen  as  to  the  order  of  payment 
of  the  debts.  A  distinct  ground  taken  in  the  argument  is, 
that  the  administration  bond  prescribed  by  our  act  of  assembly 
binds  the  administrator  to  account  for  **  all  and  singular,  the 
goods,  chattels,  and  credits  which  haye  come  to  his  hands,  pos- 
seasion,  or  knowledge."  But  the  argument  proves  too  much, 
as  it  would  equally  subject  to  his  power,  without  possession 
had,  and  bind  him  to  account  for  all  the  effects  that  had  come 
to  bis  knowledge,  wherever  situate.  Our  act  is,  however,  a 
transcript  of  the  British  statute,  which  has  no  such  operation 
on  assets  in  Ireland,  though  that  kingdom  was  always  politically 
connected  with  England  by  ties  as  intimate  as  those  which  con- 
nect the  states  of  our  Union.  The  legislature  intended  to 
isoxp  no  jurisdiction,  but  simply  to  make  the  effect  of  the  bond 
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co-eztensiye  with  the  limits  of  its  own  authority.  But  the  doe- 
triue  DOW  asserted  is  not  new  even  here,  being  the  foandation 
of  the  judgment  in  Brodie  t.  Bickley,  2  Bawle,  41.^  In  Massa- 
chusetts it  was  recognized  in  the  Selectmen  of  Boston  t.  Baylr 
8ion,  2  Mass.  384,  and  Dawes  ▼.  Baylston,  9  Id.  347  [6  Am.  Dec 
72].  As,  then,  all  evidence  of  the  charge  ought  to  have  been 
excluded,  errors  in  respect  of  the  particular  competency  of  cer- 
tain parts  >f  it,  if  such  there  were,  would  be  immaterial;  and 
this  relieves  us  from  a  consideration  of  any  point  made  here 
but  one,  and  that  is  to  be  disposed  of  in  a  few  words.  The 
issue  was  framed  to  determine,  not  the  validity  of  particular 
items,  but  the  aggregate  amount  of  the  debts  properly  charge- 
able; and  to  this  end  it  was  the  business  of  the  jury  to  find 
the  exact  sum.  The  judge,  however,  was  of  opinion  that  the 
issue  embraced  nothing  but  the  disputed  items,  and  directed  a 
general  verdict  for  the  defendant,  which,  if  suffered  to  stand, 
would  exclude  a  large  sum  admitted  to  be  properly  charge- 
able. For  this  reason  the  judgment  is  not  sustained. 
Judgment  reversed. 

Cited  in  MagiU  v,  Brown^  Bright  3i8,  as  authority  for  the  propontioii  that 
the  law  of  the  place  of  the  decedent's  domicile,  at  the  time  of  his  death,  gov« 
eras  as  to  the  disposition  of  his  personal  property;  and  in  ShorCs  BtUUe^  16 
Pa.  St.  66,  to  the  point  that  the  title  to  assets  ahxoad  devolyes  on  a  local  ad- 
ministrator whose  business  it  is  to  collect  them,  and,  after  payment  of  cred- 
itors there,  remit  the  sarplas  to  the  executor  or  administrator  at  the  place 
of  the  domicile  for  distribution 
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priority  over  one  another  as  lieus  upon  the  property  of  the  judgment 
debtor,  and  must  be  paid  pro  rata,  when  the  proceeds  of  the  sale  of  audi 
property  are  insufficient  to  discharge  all  of  them. 

Appeal  from  the  decree  of  the  court  of  common  pleas  of 
Oumberland  county,  appropriating  the  proceeds  of  the  sheriff's 
sale  of  the  real  estate  of  Eilgore.  Eilgore  gave  an  amicable 
judgment  to  Metzler,  another  to  Leppert,  and  a  third  to  Higer- 
nell.  All  of  said  judgments  were  entered  on  record  on  the 
same  day,  and  in  the  order  here  mentioned:  Metzler's  on  the 
fourteenth  of  November,  1828;  Leppert's  at  5  o'clock  p.  x.,  and 
Higemeirs  at  9  o'clock  p.  m.  ,  of  the  same  day.    The  court  below 

1.  a  Rawie,  431. 
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was  of  opiniora  that,  where  ihe  record  showed  ihat  a  judgment 
was  entered  at  an  earlier  hour  of  the  day  than  another,  it  waa 
entitled  to  priority  in  payment,  and  decreed  accordingly. 

WaU8  and  Penrose,  for  the  appellant. 

Carolhers,  for  the  appellee. 

By  Coiirty  Gibson,  0.  J.  A  judgment  is  ezdusiTely  a  matter 
of  record,  and,  as  such,  triable  only  by  itself;  insomuch  that  it 
can  neither  be  established,  falsified,  nor  explained  by  inferior 
evidence.  When  the  legislature  abolished  the  fiction  of  date 
by  relation,  no  change  was  wrought  in  this  principle,  the  actual 
date  directed  to  be  written  in  the  margin  being  made  part  of 
the  record  by  force  of  the  statute.  Consistently  with  a  sound 
construction,  then,  how  far  may  the  legislature  be  supposed  to 
have  gone?  The  letter  of  the  enacting  clause  is  satisfied  by  a 
specification  of  the  day;  and  there  is  no  intent  apparent  in  it 
to  dispense  with  the  common  law  principle  of  unity,  in  respect 
to  tbe  day,  as  a  point  of  time.  But  if  the  day  were  susceptible 
of  juridical  diyision,  it  would  be  no  easy  task  to  determine,  in 
the  absence  of  legislatiye  proyision,  how  the  fact  of  actual 
priority  should  be  ascertained.  It  could  not  be  by  the  order  of 
the  docket,  which  every  one  knows  to  be  accidental;  and  it 
would  be  a  Tiolation  of  the  common  law  to  resort  to  parol 
proof.  There  seems  to  be  an  irresistible  tendency  in  this  species 
of  evidence  to  draw  to  it  the  exposition  of  written  contracts; 
but  it  has  not  yet  seized  on  our  judicial  records,  and  it  is  our 
business  to  guard  them  against  it.  All  judgments,  whether  in 
vacation  or  term  time,  are  equally  acts  of  the  court;  and  our 
juiispradence  would  be  brought  to  an  alarming  pass  if  these 
were  to  rest,  in  any  respect,  in  the  memory  of  witnesses.  The 
date  of  a  judgment  is  unquestionably  a  part  of  it;  and  it  would 
not  only  violate  a  principle  of  the  common  law,  but  be  attended 
with  infinite  danger  to  fix  the  instant  of  its  rendition  by  parol 
proof,  a  recourse  to  which  can  be  justified  only  by  an  overruling 
necessitj;  such,  for  instance,  as  requires  that  the  contents  of  a 
lost  record  be  established  by  inferior  evidence.  No  such  neces- 
sity can  exist  in  a  contest  for  precedence  among  creditors;  and 
accordingly  it  seems  to  be  agreed,  though  the  point  has  not 
been  directly  decided  by  the  court  in  the  last  resort,  that  where 
ttere  is  ao  minute  of  the  precise  time  of  the  entry,  there  can 
be  no  division  of  the  day:  1  Penn.  Black.  418.  It  is  where 
there  is  in  fact  such  a  minute  that  a  doubt  is  entertained,  it 
being  suppofed  ^hat  a  fractional  difference  ought  to  be  recog« 
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nized  whereyer  it  appears  by  the  record.    Bat  how  can  it  bo 
appear? 

The  precise  time  can  not  be  recorded  under  the  authority  of 
the  statute,  which  sanctions  nothing  that  it  does  not  enjoin; 
for  if  it  were  the  business  of  the  prothonotary  to  minute  it  in 
a  particular  case  or  by  request,  it  would  be  his  business  to  do 
so  in  every  case,  and  it  will  not  be  pretended  that  he  would  be 
answerable  for  having  omitted  it,  as  for  the  neglect  of  an 
ordinary  duty.  If  then  it  is  neither  enjoined  nor  sanctioned  by 
the  statute,  its  legal  effect  can  be  no  greater  than  that  of  any 
other  Toluntary  act  which  happens  to  be  no  part  of  the  reoord. 
It  would  be  too  much,  perhaps,  to  say  Ihat  nothing  is  part  of 
the  record  here  which  would  not  be  so  in  England;  but  on  the 
other  hand,  it  is  not  to  be  conceded  that  everything  shall 
import  absolute  verity,  which  may  be  written  in  a  docket  by  a 
prothonotary's  clerk.  If  such  a  minute  were  to  have  the  attri- 
butes of  a  record,  parol  evidence  would  be  inadmissible  to 
disprove  or  explain  it;  and  if  it  were  conclusive,  the  power  to 
make  it  would,  with  the  best  dispositions  on  the  part  of  the 
officer,  be  liable  to  great  abuse.  The  respective  prothonotaries 
might  have  no  common  standard  of  time,  and  in  the  case 
of  a  measuring  cast,  the  question  of  priority  between  judg- 
ments in  different  courts  would  depend  on  the  regularity  of 
their  watches.  Even  as  regards  judgments  in  the  same  courts, 
it  would  be  dangerous  to  make  an  officer  the  sole  and  exclusive 
arbiter  of  the  date.  It  may  be  aUeged  that  the  same  danger 
is  to  be  apprehended  in  regard  to  the  memorandum  of  the  day. 
But  there  is  comparatively  little  room  for  management  or  mia* 
take  where  the  race  is  not  a  close  one,  in  respect  to  which 
alone  fractional  differences  are  important;  in  fact,  where  the 
entries  are  separated  by  an  interval  of  twenty-four  hours,  there 
is  no  race  at  all,  and  consequently  no  dispute  about  periods  oz 
dates.  It  would  seem  pregnant  with  inconvenience,  and  per- 
haps danger  of  injustice,  so  to  construe  the  statute  as  to  give 
a  minute  of  the  precise  time  the  effect  of  record  evidence;  and 
short  of  that  it  is  not  easy  to  see  how  it  can  have  effect  at  all. 
As  a  voluntary  memorandum  it  would  be  inadmissible  on  any 
principle  of  evidence,  further  than  to  refresh  the  memory  oi 
him  that  made  it,  preparatory  to  evidence  by  him  of  the  fact, 
for  it  certainly  would  not  be  competent  evidence  unsustained 
by  his  oath;  and  thus  the  matter  would  come  to  the  same 
thing  as  if  there  had  been  no  memorandum  at  all,  the  question 
depending  in  the  end  on  the  recollection  of  the  officer.     Thus 
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we  should  expose  the  rights  of  the  parties  to  the  danger  of 
blunder  or  malpractice  in  the  first  instance,  and  the  perils  of 
parol  proof  in  the  second.  An  argument  has  been  attempted 
from  the  practice  of  indorsing  the  hour  of  deliyering  writs  of 
fieri  facias  to  the  shenfT,  though  the  statute  requires,  as  in  the 
case  of  a  judgment,  no  more  than  the  day  to  be  stated.  Such 
a  practice  doubtless  has  prevailed,  and  so  uninterruptedly, 
perhaps,  as  to  make  the  indorsement  prima /acie  evidence  of 
the  hour.  But  an  execution  is  not  a  matter  of  record,  and  to 
permit  the  memorandum  of  a  fact  connected  with  it  to  acquire 
the  consistence  of  evidence  from  usage,  is  a  violation  of  no 
fundamental  principle  of  the  common  law.  The  exact  time  of 
delivery  may  be  ascertained  like  any  other  matter  in  pais  by 
proof,  according  to  the  ordinary  rules  of  evidence;  as  in  a  con- 
test about  the  relative  priority  of  delivery,  and  an  act  of  bank« 
mptcy:  Selwick  P.  173.  The  analogy,  therefore,  does  not 
bold.  Extreme  cases  have  been  put  to  show  that  injustice 
would  be  done  by  refusing  to  inquire  into  the  fact  of  actual 
priority,  inasmuch  as  a  lien,  perfect  at  the  time  of  its  creation, 
might  otherwise  be  impaired  by  the  subsequent  acts  of  the 
debtor;  and  a  loan  obtained  on  the  security  of  a  judgment 
acknowledged,  when  it  appeared  by  the  records  that  the  prop- 
erty was  not  incumbered,  is  put  not  merely  as  a  possible  but  a 
probable  instance. 

We  are  apt  to  contemplate  rules  of  property  with  which  we 
have  long  been  familiar  as  essential  principles  of  abstract  jus* 
tioe;  and  such  it  is  usual  to  consider  the  lien  of  a  judgment, 
without  reflecting  that  it  is  the  creature  of  positive  enactment, 
and  that  to  allow  the  creditor  who  first  obtains  a  judgment  a 
monopoly  of  the  debtor's  land,  is  contrary  to  a  fundamental 
pxKQciplo  of  equity  which  abhors  inequality.  The  argument  is 
founded  on  assumption  of  the  very  matter  in  controversy — the 
lender's  supposed  right  to  be  secure  from  the  interference  of 
subsequent  incumbrances,  in  consequence  of  knowing  that  no 
one  had  preceded  him;  for  if  it  be  established  that  fractional 
parts  of  the  day  are  to  be  excluded  from  the  date,  the  knowl- 
edge of  the  law  which  every  one  is  bound  to  have,  instead  of 
inducing  a  false  estimate  of  his  position,  would  induce  him  to 
hold  the  money  loaned  till  the  day  had  gone  by.  If,  however, 
a  different  course  were  pursued,  he  could  not  complain  of  the 
consequence  as  a  violation  of  his  right,  which  is  just  what  the 
law  makes  it.  But  the  fractional  principle  would  be  nearly 
impracticable  in  its  application,  and  a  litUe  more  agreeable  to 
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our  notions  of  abstract  right,  than  the  rule  now  to  be  established. 
How  would  it  be  applied  to  two  judgments,  the  date  of  the  one 
being  a  day  certain,  and  of  the  other  a  particular  hour  of  the 
same  day?  If  the  first  were  deemed  prior,  as  iucludlDg  the 
whole  day,  the  party  would  be  rewarded  for  a  want  of  attention 
to  precision,  or  gain  an  advantage  perhaps  by  having  purposely 
omitted  to  mark  the  precise  time,  in  order  to  conceal  his  own 
posteriority;  and  on  the  other  hand,  if  the  second  were  for 
these  reasons  deemed  prior,  it  might  happen  that  the  first  would 
be  postponed  for  a  want  of  precision  not  required  by  any  law, 
and  in  regard  to  an  act  done  at  a  time  when  the  party  may  have 
had  no  reason  to  anticipate  a  dispute,  or  the  importance  of  be- 
ing particular.  In  the  case  of  equities  so  balanced,  it  seems  to 
me  that  justice  would  dictate  a  contribution.  Again,  take  the 
case  of  several  judgments,  all  of  which  but  one  contain  a  minute 
of  the  hour,  and  a  more  complicated  dif&oulty  will  arise.  If, 
as  was  decreed  here,  the  judgment  which  contains  no  minute 
of  the  hour  is  to  share  with  the  first  in  the  order  of  spedfie 
date,  and  afterwards,  out  of  what  remains,  successively  in  the 
same  way  with  all  the  others,  it  will  by  a  few  operations  be 
frittered  away  to  nothing  and  virtually  postponed;  the  other 
judgments  taking  the  whole,  though  not  according  to  their 
specific  dates,  by  which  the  last  might  not  be  reached,  but  each 
getting  at  least  something  out  of  the  share  first  set  apart  for  the 
one  without  specific  date.  If,  to  avoid  that  result,  the  one 
without  specific  date  is  to  take  a  proi>ortion  of  the  whole  fund 
in  the  first  instance,  and  with  a^ew  to  contribution  by  aU,  how 
is  the  residue  to  be  applied  ?  If  to  the  remaining,  in  the  order 
of  their  specific  dates,  the  first  of  them  will  be  paid  in  full,  and 
with  obvious  injustice  to  the  one  which  had  just  before  received 
but  a  proportion,  and  which  vnll  in  turn,  however,  fare  better 
than  the  younger  ones  of  specific  date,  which  happen  to  receive 
nothing  at  all.  It  might  appear  that  those  which  get  nothing 
ought  not  to  be  represented  in  adjusting  the  proportions  of 
those  that  get  something.  But  they  must  necessarily  be  repre- 
sented in  relation  to  the  judgment  without  specific  date,  else 
they  are  postponed  to  it,  though  standing  on  terms  of  equality 
with  it,  although  if  it  were  out  of  the  way  they  might  be  reached. 
If  to  escape  from  these  difficulties  all  the  judgments  of  specific 
date  are  paid  in  proportion,  what  becomes  of  the  principle  of 
preference  according  to  actual  priority?  A  few  such  exam- 
ples— and  many  more  might  be  given — are  sufficient  to  show 
that  to  do  exact  justice  on  the  principle  of  fractional  priority  is 
impossible. 
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In  coDtempIation  of  law,  then,  these  judgments  are  of  equal 
date;  and  how  are  they  to  be  paid  ?  In  Adams  v.  Dyer,  8  Johns. 
268,  a  preference  was  given  to  a  creditor  whose  judgment  had 
no  priority,  but  whose  execution  was  actually  begun  before  any 
other  had  been  delivered;  but  the  decision  is  unsupported  by 
I%e  AUomey-general  y.  Andrew,  Hardr.  23,  upon  which  the 
court  relied.  That  was  a  contest  between  a  subject  and  the 
crown,  which  claimed  a  preference  by  virtue  of  the  royal  prerog- 
ative; and  the  point  turned  on  the  stat.  33,  Hen.  YIII.,  which 
of  couTBe  could  not  affect  a  question  of  preference  here.  It  may 
well  be,  however,  that  a  tenant  by  elegit  shall  not  be  disturbed 
by  a  title  whose  origin  is  no  earlier  than  that  of  his  own;  but 
where  satisfaction  is  to  be  made  by  the  price  of  the  land,  in- 
stead of  the  land  itself,  there  is  no  impediment  in  the  way  of 
exact  justice  by  distribution  among  the  creditors  according  to 
their  liens.  And  however  it  may  be  elsewhere,  it  has  never  been 
thought  material  in  Pennsylvania  to  inquire  how,  or  on  whose 
judgment,  the  money  has  been  made;  in  fact,  it  sometimes  hap- 
pens that  the  seizing  creditor  gets  nothing.  It  results  of  neces- 
sity, then,  that  creditors  whose  title  is  the  same  are  to  have 
their  satisfaction  in  common;  and  that  such  has  been  the  prac- 
tice is  shown  by  Emerick  v.  Garwood^  1  P.  A.  Brown,  20, 
and  Steele  v.  Taggert,  Id.,  in  note.  The  rights  of  purchasers, 
however,  may  depend  on  other  considerations;  and  we  therefore 
intimate  no  opinion  in  relation  to  the  principle  discussed,  further 
than  as  regards  its  application  to  the  liens  of  creditors. 

Decree  reversed,  and  distribution  ordered  pro  rata. 


Cited  in  Ulrieh  v.  i>rieyer,  2  Watts,  903,  as  authority  for  the  position  thai 
between  oonilietiDg  jadgmsnts  of  the  same  day,  contribution  will  be  decreed; 
and  in  MeehanM  Bank  v.  Qorman,  8  Watts  &  S.  307,  as  restricting  to  jadg« 
meats  the  rule  of  the  common  law  which  rejects  fractions  of  a  day. 

In  Biggam  v.  MerriU,  12  Am.  Dec  576,  it  was  decided  that  if  two  judgments 
appeared  to  have  been  entered  on  the  same  day,  the  court  would  ascertain 
which  was  first  entered  and  award  it  the  preference.  See  also,  on  this  sab* 
ject|  note  to  that  case,  y.  577. 


Babge  v.  The  Gommonweaijth. 

[8  PsvBOBB  k  Waits,  263.] 

JvPOXBHT  07  BxsFOiiDKAT  OuffTER  is  the  proper  one  to  be  rendered  against 
a  defendant,  in  cases  of  misdemeanor  as  well  as  felony,  where  his  special 
plea  in  bar  has  been  determined  against  him  on  matter  of  law. 
Ax.  Dkc.  Tau  XXIU— S 
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Ebbob  to  the  mayor's  court  of  the  city  of  Lancaster.  An  in- 
dictment was  found  agaiDst  the  plaintiff  in  error  for  fornication 
and  bastardy.  On  the  fifteenth  of  November,  1827,  he,  by  his 
couDsel,  pleaded  aulrefois  acquit  and  not  guilty.  The  attorney- 
general  replied  that  there  was  no  record  of  an  acquittal  as  al- 
leged by  the  defendant.  Issue  to  the  court.  On  the  following 
day  Barge's  counsel  procured  and  read  a  record  of  the  court  of 
quarter  sessions  of  Lancaster  county;  and,  after  argument, 
there  was  judgment  for  the  commonwealth  on  the  issue.  The 
deputy  attorney-general  then  moved  the  court  that  judgment  be 
pronounced  against  the  defendant.  Counsel  for  Barge  objected^ 
and  asked  for  a  trial  before  the  juiy  on  the  plea  of  not  guilty. 
The  court  oyerruled  the  objection,  refused  a  trial  on  the  plea  of 
not  guilty,  pronounced  judgment  against  the  defendant,  and 
sentenced  him.     The  plaintiff  in  error  assigned  various  erroxa 

Ik'ozer,  for  the  plaintiff  in  error,  contended  that  the  plea  of 
not  guilty  had  not  been  disposed  of;  that  it  was  rightly  put  in 
with  the  plea  of  autrefois  acquit,  since,  in  Pennsylyania,  double 
pleadiug  is  allowed  in  criminal  as  well  as  civil  cases;  and  that 
the  judgment  was  therefore  erroneous,  because  all  the  pleas  had 
not  been  disposed  of  before  judgment :  Commontoeallh  t.  Demujth, 
12  Serg.  &  B.  389.  He  reviewed  the  case  of  Queen  v.  Ooddard^ 
2  Ld.  Baym.  920;  and  cited  2  Hawk.  b.  2,  c.  81,  sees.  6  and  7; 
8  Salk.  171;  2  Wils.  367.  He  contended  further  that  judgment 
of  respondeat  ou«ter  should  have  been  given;  that  when  the  de- 
fendant's plea  is  a  matter  of  law,  as  he  can  not  be  presumed  to 
be  acquainted  with  matters  of  law,  he  ought  not  to  be  punished 
by  a  final  judgment  because  he  had  been  mistaken  in  his  plea. 

Chawpneya,  for  the  defendant  in  error,  contended  that  the 
rule  of  law  in  Pennsylvania  was  the  same  as  that  of  the  common 
law  of  England,  which  sustained  the  judgment  of  the  mayor's 
court:  1  Chit.  Crim.  Law,  376,  451;  Hawk.  b.  2,  c.  23,  sec.  128; 
a  Ld.  Baym.  922. 

By  Court,  Gibson,  C.  J.  No  adjudged  case  supports  the 
dictum  of  Lord  Holt  in  the  Queen  v.  Ooddard,^  that  a  defendant 
can  plead  over  but  in  treason  or  felony;  nor  has  it  to  the 
extent  been  adopted  by  any  elementary  writer,  but  Lord  Hale, 
who,  of  course,  had  not  in  view  a  distinction,  presently  to  be 
mentioned,  which  has  sprung  up  since  his  day.  Hawkins,  after 
noticing  the  defendant's  privilege  in  felony,  says  that  in  this  re- 
spect an  appeal  or  indictment  differs  from  an  appeal  of  mayhem^ 

1.  a  Ld.  Bajm.  990. 
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luid  from  all  other  ciyil  actions,  except  certain  writs  of  assize. 
* '  for  it  seems  to  be  an  established  rule/'  he  adds,  '  Hhat  in  appeals 
of  mayhem,  and  all  other  civil  actions,  those  above  named  only 
excepted,  if  a  plea  in  abatement,  triable  by  the  country,  be 
found  against  the  defendant,  he  shall  not  afterwards  be  suffered 
to  plead  over  any  new  matter,  but  final  judgment  shall  be  given 
against  him:"  B.  2,  ch.  23,  sec.  128.  He  is  certainly  for  re- 
stricting the  judgment  of  respondeat  ouster  to  cases  of  felony,  if 
the  plea  in  abatement  or  bar  has  been  determined  against  the 
defendant  on  matter  of  fact;  but  nothing  is  said  by  him  to 
affect  the  right  of  the  defendant  to  a  like  judgment  in  cases  of 
misdemeanor  or  where  such  a  plea  has  been  determined  against 
him  on  matter  of  law.  Mr.  Starkie  thinks  a  defendant  ought, 
on  principle,  to  be  concluded  even  in  felony  where  facts 
necessary  to  constitute  guilt  have  been  admitted  by  him  on  de- 
murrer: Crim.  PI.  848.  Mr.  Chitty  adopts  the  principle  of 
Lord  Holt,  but  in  referring  to  the  Queen  v.  Ooddard^  expresses 
a  doubt  of  its  authority:  Crim.  Law,  461,  note.  Lord  Hale,  in 
his  pleas  of  the  crown,  248,  255,  256,  says  that  judgment  of 
respondeat  ouster  is  in  favorem  vitce;  whence  an  inference  that 
it  is  an  indulgence,  and  peculiar  to  capital  cases;  yet  an  un- 
doubted practice  has  sprung  up  since  his  time,  by  which,  in 
eases  of  misdemeanor,  the  defendant  has  judgment  of  respondeat 
ouster  upon  an  adverse  determination  of  his  plea  in  abatement 
in  matter  of  law.  This  stops  short  of  the  rule  in  felony,  by 
which  no  plea,  whether  in  abatement  or  in  bar,  or  whether  de- 
terminable as  matter  of  law  or  matter  of  fact,  precludes  the 
defendant  from  the  benefit  of  the  same  judgment.  But  it  is 
well  settled  by  authorities  collected  in  Starkie's  Crim.  PI.  436, 
and  Chitty's  Crim.  Law,  451,  that  if  a  plea  in  abatement  be  de- 
termined against  the  defendant  on  demurrer,  the  judgment  is 
that  he  answer  over;  and  why  not  if  a  special  plea  in  bar  be 
thus  determined,  provided  it  contain  no  confession  of  facts 
that  constitute  guilt?  The  difference  which  there  is  between 
the  effect  of  a  verdict  and  of  a  demurrer,  in  the  determination 
of  a  plea  in  abatement,  arises'  from  the  presumption  the  law 
makes,  that  every  plea  which  is  found  to  be  false  in  fact  was 
known  to  be  so  by  him  who  pleaded  it,  and  he  is  concluded  for 
having  pleaded  false;  but  he  is  not  presumed  to  have  known 
the  matter  of  law  which  he  left  to  the  court,  and  is  conse- 
quently not  to  be  concluded  by  the  determination  of  it:  Chit. 
Cnm.  Law,  451.  Now,  it  is  difficult  to  see  why  the  same  just 
and  salutary  discrimination  shall  not  be  made  in  respect  to  the 
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determination  of  a  special  plea  in  bar.  Whether  the  defendant 
has  already  had  a  verdict  of  acquittal,  is  a  fact  of  which  he  la 
competent  to  judge;  but  whether  it  were  on  a  sufiScient  indict- 
ment, is  a  matter  which  he  leaves  to  the  court,  and  is  presumed 
for  that  reason  not  to  know,  so  that  consistently  with  the  prin<- 
ciple  indicated  by  Mr.  Chitty,  he  may  at  the  same  time  reserve 
the  benefit  of  his  plea  of  not  guilty.  But  it  seems  that  in 
The  King  v.  Oibson,  8  East,  112,  Lord  EUenborough  has  said 
that  if  persons  indicted  of  misdemeanors  had  been  considered 
entitled  to  the  privilege  of  pleading  double,  as  in  felony,  there 
would  havo  been  many  instances  of  it  in  the  books.  The  argu- 
ment, then,  is  found  at  last  to  rest  on  a  technical  rule  of  plead- 
ing which,  having  been  abolished  in  civil  cases  in  order  to  allow 
a  defendant  as  many  pleas  as  justice  may  require,  where  prop- 
erty to  the  value  of  a  shilling  is  involved,  is  nevertheless,  we 
are  told,  to  be  sternly  enforced  where  the  defendant's  char- 
acter, liberty,  and  perhaps  the  peace  of  his  family  are  jeopard- 
ed. No  case  can  be  produced  where  the  point  was  so  ruled; 
for  The  King  v.  Oibson  was  itself  the  case  of  a  plea  in  abate- 
ment, and  if  it  were  not,  the  case  is  not  authority  here,  nor  to 
be  cited  as  such.  The  same  justice,  not  to  say  humanity,  which 
originally  dictated  a  judgment  of  respondeat  otisier  in  felony, 
dictates  the  same  judgment  in  cases  of  misdemeanor  where  the 
defendant's  special  plea  in  bar  has  been  determined  against 
him  on  matter  of  law,  and  the  case  ought  therefore  to  have 
been  put  to  the  jury  on  the  plea  of  not  guilty. 
Judgment  reversed. 

The  principal  caae  is  cited  in  Foster  v.  CommonweaUhf  8  Watts  ft  8.  83*  ai 
eatablishing  that  the  proper  judgment  on  an  insufficient  plea  of  amirtfaU 
aequUt  in  cases  of  nusdemeanor,  is  respondeat  ouster. 


CuNOLE     V.    DrIPPS. 

[3  PsHBOai  h  Watts,  291.] 

AoaBsacENTNOT  TO  TAKE  A  Wrtt  OF  Erbor  is  binding  opon  the  parties  thev»> 

to,  and  a  writ  taken  in  violation  of  such  agreement  will  be  quashed. 

Ebbob  to  the  comn.on  pleas  of  Lancaster  county.  The  suit 
was  originally  brought  before  a  justice  of  the  peace  by  Dripps 
against  Cuncle.  It  was  referred,  and  the  arbitrators  found  for 
the  plaintiff  ninety-eigbt  dollars.  The  defendant  appealed  to 
the  common  pleas,  where  a  reference  was  again  made  under  the 
act  of  1810,  and  an  award  made  in  favor  of  the  plaintiff.     The 
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parties  then  agreed  to  refer  all  matters  in  yariance  to  refereea^ 
and  that  their  report  should  he  "absolutely  final  and  conclu- 
sive" between  them,  ''  so  that  neither  shall  have  a  right  to  ap- 
peal from,  file  exceptions  to,  or  take  a  writ  of  error  on  the  same, 
but  that  the  prothonotary  shall  enter  judgment  thereon."  The 
referees  reported  in  favor  of  the  plaintiff ''  fifty-four  dollars  and 
forty-four  cents,  with  costs  of  suit."  A  motion  was  made  to 
enter  judgment,  "without  costs,  for  plaintiff,  and  in  favor  of 
defendant  for  costs."  The  court  discharged  the  rule  entered 
on  this  motion,  and  the  defendant  took  this  writ  of  error. 

EUmaker  and  Montgomery ,  for  the  defendant  in  error,  moved 
to  quash  the  writ. 

Hopkins  and  Porter,  for  the  plaintiff,  resisted  the  motion. 

By  CouBT.  Can  not  a  party  bind  himself  not  to  take  a  writ 
of  error  ?  It  never  was  before  doubted,  and  it  would  be  a  scan- 
dal to  the  administration  of  justice  if  this  writ,  taken,  as  it 
notoriously  is,  in  fraud  of  the  agreement,  were  supported. 

Writ  quashed. 

atfd  in  Bemus  v.  Quigght  7  Watts,  364,  as  dedsive  authority  to  the  point 
thai  parties  to  an  actum  oaa  not  raise  objeotions  which  they  had  pievioosly 
agreed  not  to  make. 


BOBREEINS     V.    BeVAN. 

(8  Bawls,  28.] 

Jmtuxd  Wabbantt  in  Sale  of  Chattels. — ^In  all  sales  of  goods  there  is  aa 
impUed  warranty  that  the  article  corresponds  in  specie  ^ith  theoommod* 
ity  sold,  unless  there  are  facts  and  circmnstances  showing  that  the  hnyer 
took  npon  himself  the  risk  of  determining  hoth  the  quality  and  the  kind 
of  the  goods  purchased  by  him. 

Dbbcbiptiox  in  Bill  or  Pabcels  of  an  Abticlb  Sold,  as  blue  paint, 
amounts  to  a  warranty  that  it  shall  be  blue  paint. 

AonoN  ON  Implied  Wabrantt  mat  be  Maintained  without  returning  or 
offering  to  return  the  property  to  the  defendant. 

Erbob  to  the  district  court  for  the  city  and  county  of  Phila- 
delphia in  a  suit  hrought  hy  Borrekins  against  Bevan  and  Por- 
ter, to  recover  damages  on  an  implied  warranty  in  the  sale  of 
an  article  as  blue  paint.  On  the  trial  of  the  case  in  the  court 
below  it  appeared  that  the  defendants  on  or  about  the  first  of 
Hay,  1820,  sold  to  the  plaintiff  a  cask  of  blue  paint,  and  ren- 
dered to  him  a  bill  of  parcels,  in  which  it  was  so  described. 
The  plaintiff  gave  his  notes  for  the  price,  and  they  were  paid  aa 
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they  became  due.  The  evidence  of  the  witnesaes  examined  is 
BufSciently  stated  in  the  opinion.  When  the  evidence  was 
closed  the  judged  charged  the  jury  ''  that  the  law  was,  that  the 
plaintiff  could  not  recover,  unless  an  express  warranty  or  fraad 
were  proved;  that  a  description  in  the  bill  of  parcels  of  an  arti- 
cle sold  as  blue  paint,  does  not  amount  to  a  warranty  that  it  is 
so;  and  that  in  order  to  support  his  action,  it  is  incumbent 
on  the  plaintiff  to  show,  that  before  bringing  suit,  he  tendered  or 
redelivered  the  article  to  the  defendants."  To  this  charge  the 
counsel  for  the  plaintiff  tendered  a  bill  of  exceptions,  which  was 
sealed  by  the  judge. 

In  this  court  the  following  errors,  among  others,  were  as- 
signed: That  the  court  erred  in  charging  the  jury  that  the 
plaintiff  could  not  recover,  unless  express  warranty  or  fraad 
were  proved. 

That  the  court  erred  in  charging  the  jury  that  the  description 
in  the  bill  of  parcels  of  the  article  sold  as  blue  paint  did  not 
amount  to  a  warranty  that  it  Was  so. 

That  the  court  erred  in  charging  the  jury  that  in  order  to  recoTer 
it  was  incumbent  on  the  plaintiff  to  show  that  before  bringing 
suit  he  tendered  or  redelivered  the  article  to  the  defendants. 

Bead  and  Kane,  for  the  plaintiff  in  error.  No  fraud  is  im- 
puted to  any  of  the  parties,  but  it  is  insisted  that  the  plaintiff 
is  entitled  to  recover,  because  he  had  what  amounted  to  a  war- 
ranty, first,  in  the  sample;  and  secondly,  in  the  bill  of  parcels. 
It  is  a  general  principle  that  a  sample,  or  a  description  in  a 
sale  note,  advertisement,  bill  of  parcels,  or  invoice,  is  equiT- 
alent  to  an  express  warranty,  not  of  the  quality  of  the  goods^ 
but  that  they  are  of  the  kind  they  are  represented  to  be.  This 
question  has  never  been  judicially  decided  in  this  state.  The 
case  of  Jackson  v.  Wetherill,  7  Serg.  &  B.  480,  relied  upon  bj 
the  court  below,  does  not  touch  it.  The  question  in  that  case 
was  a  question  of  warranty  as  to  quality.  Curcier  v.  Fennock^ 
14  Serg.  &  B.  61,  was  not  the  case  of  a  described  article,  bar- 
gained for  by  a  fixed  name,  but  of  an  article  exhibited  to  the 
buyer.  It  was  decided  on  the  partic  ilar  circumstances  of  the 
case,  and  the  present  question  was  not  raised  in  that  case. 
This  question  being  res  Integra  here  can  only  be  solved  by 
reference  to  the  laws  of  other  countries  whose  interests  are 
analogous  to  our  own.  In  France,  and  wherever  the  civil  law 
preyails,  the  law  is  as  coptended  for  by  the  plaintiff  in  error: 
Pothier  de  Yente,  sec.  202,  p.  121.  In  England,  at  a  veiy  early 
day,  the  rule  which  governed  real  property  was  applied  to  the 
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fcraiiBactions  of  commerce.    This  drcumstance  produced  but 
little  injury  at  first,  because  trade  was  very  limited,  and  was 
generally  conducted  in  market  overt,  and  there  were  but  few 
articles  which  could  not  be  judged  of  by  inspection  at  the  chap- 
man's stall.  About  the  year  1600  the  case  of  Chandelor  t.  Lopus, 
Cro.  Jac.  4,  was  decided  on  this  principle.    But  as  commerce 
increased,  the  rule  became  intolerable,  and  a  multitude  of  more 
recent  decisions  in  England  have  placed  the  doctrine  on  a  foot- 
ing more  in  accordance  with  the  necessities  of  the  extended 
commerce  of  that  country,  and  the  laws  of  other  commercial 
Btates:    EUbberi  t.  Shee^  1  Camp.  118;   Laing  v.  Fidgean,  2 
Taunt.  108,  1  E.  C.  L.  B.  827;  Parker  y.  Palmer,  4  Bam.  & 
Aid.  887,  6  E.  C.  L.  B.  456;  Bridge  v.  Wain,  1  Stark.  604,  2 
E.  C.  L.  B.  486;   Bowe  v.  Osborne,  1  Stark.  140,  2  E.  C.  L.  B. 
829;  Taies  y.  Pym,  6  Taunt.  446,  1  E.  C.  L.  B.  446;  Gardener 
▼.  Chray,  4  Camp.  144;  Boeaer  ▼.  Hooper,  1  Moore,  106;   Jones 
▼.  Boaden,  4  Taunt.  858;  Dye  v.  Fynmore,  8  Camp.  162;   Peake 
Et.  228;  3  T.  B.  57;  Shepherd  v.  Kain,  5  Bam.  &  Aid.  240, 
7  E.  0.  L.  B.  82;  Hem  t.  Nichols,  1  Salk.  289;  Paley  on 
Agency,  229;  Fortwne  ▼.  Idngham,  2  Camp.  416;  Oray  y.  Coxe, 
10  E.  0.  L.  B.  283;  Jones  v.  Bright,  5  Bing.  538, 15  E.  C.  L.  B. 
629;  Salmon  v.  Ward,  12  E.  C.  L.  B.  96.    The  more  recent  de- 
cisions  in  New  York,  Massachusetts,  Maryland,  and  the  other 
commercial  states  of  the  Union  are  in  harmony  with  the  mod- 
em English  cases:  Bradford  t.  Manly,  13  Mass.  138  [7  Am.  Dec. 
122];  SandB  t.  Taylor,  5  Johns.  895,  404  [4  Am.  Dec.  874];  TFO- 
Ung  Y.  Consequa,  1  Pet.  C.  0. 317;  SioeU  v.  Colgate,  20  Johns.  196 
[11  Am.  Dec.  266];  Oneida  Oo,  v.  Laurence,  4  Cow.  440;  Andress 
T.  Kneeland,  6  Cow.  354,  857;   Eastings  t.  Lovering,  2  Pick. 
214  [13  Am.  Dec.  420];  Conner  ▼.  Henderson,  15  Mass.  319  [8 
Am.  Dec.  108];  Henderson  v.  Sevey,  2  Greenl.  189;  Chapman  ▼• 
March,  19  Johns.  290  [10  Am  Dec.  227];  Eoberis  y.  Morgan,  2 
Cow.   438;   Hxggins   y.   Livermore,  14   Mass.   106;    L^jois  y. 
Thacher,  15  Id.  431;  Osgood  y.  Leims,  2  Harr.  k  Gill.  495,  518 
118  Am.  Dec.  317];  WiUiama  y.  Spafford,  8  Pick.  250.     There 
were  two  remedies  within  the  plaintiff's  reach,  and  by  electing 
the  one  which  he  has,  he  has  avoided  the  necessity  of  showing 
a  redelivery:  Curtis  y.  Hannay,  3  Esp.  82,  83;  Peake  Ey.  230; 
Fldder  y.  Starkin,  1  H.  Bl.  19;   Poulson  y.  LaUimore,  17  E.  C. 
li.  B.  873;  Steiffieman  y.  Jeffries,  1  Serg.  &  B.  478  [7  Am.  Dec. 
626]. 

Chauneey,  for  the  defendants  in  error,  contended  that  the 
judge  left  it  to  the  jury  to  determine  whether  or  not  it  was  a 
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Bald  by  sample.  It  must  therefore  be  considered  that  they 
found  that  it  was  not  a  sale  by  sample:  Brown  on  Sales,  338; 
Meyer  v.  Everih,  4  Camp.  22.  The  plaintiff  either  examined 
the  article  or  had  an  opportunity  of  doing  so.  Under  these 
circumstances  the  bill  of  parcels,  evidently  made  after  the  pur- 
chase, was  no  more  than  a  description ,  not  a  warranty:  Jackson 
v.  Wetherill,  7  Serg.  &  B.  480.  If  the  purchaser  avails  himself 
of  the  opportunity  of  examination,  or  buys  as  if  he  had  exam- 
ined, there  is  no  difference  between  this  case  and  that  of  mere 
inferiority  of  quality.  The  rule  of  the  Soman  law  is  not  the 
rule  by  which  we  are  governed.  The  common  law  is  our  law. 
The  rule  to  be  deduced  from  the  cases  is  that  contended  for  by 
the  defendants  in  error,  and  applied  by  the  court  below:  Parl> 
inson  v.  Lee,  2  East,  314;  2  Kent  Com.  274,  276;  Wilson  v. 
Shackleford,  A  Sand.  6.  It  was  necessary  for  the  plaintiff,  in 
order  to  support  his  action,  to  show  that  he  had  previously  re- 
turned or  tendered  the  article:  Brown  on  Sales,  341, 475;  Fiaher 
v.  Lancastery  1  Camp.  190;  Groning  v.  JHendham,  1  Stark.  257; 
Botve  V.  Osborne,  Id.  140;  Ritchie  v.  Summers,  3  Yeates,  531; 
Thornton  v.  Wynn,  12  Wheat.  183;  Burton  v.  Stewart,  3  Wend. 
238  [20  Am.  Dec.  692];  Saund.  PI.  &  Ev.  303,  304;  KimbaU  v. 
Cunningham,  4  Mass.  502  [3  Am.  Deo.  230];  Conner  v.  Hender- 
son, 15  Id.  319  [8  Am.  Dec.  103];  Curder  v.  Fennock,  14  Serg. 
&  S.  51;  Steigleman  v.  Jeffries,  1  Id.  477  [7  Am.  Deo.  626]; 
Orimaldi  v.  White,  4  Esp.  N.  P.  95. 

By  Court,  Sogebs,  J.  After  the  testimony,  which  is  particu- 
larly set  forth  in  the  bill  of  exceptions,  was  closed,  the  court 
charged  the  jury  that  the  plaintiff  could  not  recover,  unless  an 
express  warranty  or  fraud  was  proved.  That  a  description  in  a 
bill  of  parcels  of  the  articles  sold,  as  blue  paint,  does  not 
amount  to  a  warranty  that  it  is  so;  and  that  in  order  to  support 
his  action,  it  is  incumbent  on  the  plaintiff  to  show  that  before 
bringing  suit,  he  tendered  or  redelivered  the  article  to  the  de- 
fendants. If  the  court  were  correct  in  any  one  of  these  propo- 
sitions, there  was  an  end  of  the  plaintiff's  case.  The  counsel 
for  the  plaintiff  in  error,  and  plaintiff  below,  have  filed  excep- 
tions, which  embrace  the  whole  charge. 

It  is  conceded,  that  with  regard  to  the  goodness  of  wares 
purchased,  the  vendor  is  not  bound  to  answer,  unless  he  ex- 
pressly warrants  them  to  be  sound  and  good,  or  unless  he  kuew 
them  to  be  otherwise,  and  hath  used  any  art  to  disguise  them, 
or  unless  they  turn  out  to  be  different  from  what  he  represented 
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to  tbe  buyer:  2  Bl.  Com.  451.  The  rule  is,  as  respects  the 
quality  of  the  article,  cat^at  emptor. 

According  to  the  modem  cases,  warranties  are  divided  into 
two  kinds;  express  warranties,  where  there  is  a  direct  stipula- 
tion, or  something  equivalent  to  it,  and  implied  warranties, 
which  are  conclusions  and  inferences  of  law,  from  facts,  which 
are  admitted  or  proved  before  the  jury.  If  the  learned  judge 
intended  to  say  that  there  can  be  no  warranty  without  an  ex- 
press agreement  or  stipulation,  or  there  be  fraud,  then  his  opin- 
ion is  in  opposition  to  the  whole  current  of  modern  decisions. 
It  must  now  be  taken  to  be  the  law  (for  they  have  conceded 
this  in  England,  and  even  in  New  York,  where  the  cases  of 
Chanddor  v.  Lopvs^  and  Seixas  v.  Wood  [S  Am.  Dec.  682],  were 
decided),  that  where  property  is  sold  by  sample  there  is  an  im- 
plied warranty  that  the  article  corresponds  with  the  sample, 
although  it  has  at  the  same  time  been  held  that  it  is  sufficient 
if  the  bulk  corresponds  with  the  sample.  This  has  been  con- 
sidered as  equivalent  to  an  express  warranty,  and  is  doubtless 
a  departure,  so  far,  from  the  law  as  formerly  understood.  From 
a  critical  examination  of  all  the  cases,  it  may  be  safely  ruled 
that  a  sample  or  description  in  a  sale  note,  advertisement,  bill 
of  parcels,  or  invoice,  is  equivalent  to  an  express  warranty  that 
the  goods  are  what  they  are  described  or  represented  to  be  by 
the  vendor.  In  the  absence  of  proof  to  rebut  the  presumption, 
it  is  of  equal  efficacy  to  charge  the  vendor  as  if  the  seller  had 
expressly  said:  I  warrant  them  to  correspond  with  the  descrip- 
tion or  representation:  Bradford  v.  Manly,  13  Mass.  139  [7  Am. 
Dec.  122];  5  Johns.  395  [Sands  v.  Ibylor,  4  Am.  Dec.  374]; 
Eibberi  v.  Shee,  1  Camp.  113;  WiUings  v.  Gonsequa,  1  Pet.  G.  C. 
817;  1  Eng.  Com.  L.  R.  327;  20  Johns.  196,  204  [SioeUY.  Col- 
gate^  11  Am.  Dec.  266];  4  Cowen,  440;  19  Johns.  290  [Ghap- 
man  y.  Murch,  10  Am.  Dec.  227];  6  Cow.  354;  4  Bam.  k  Aid. 
387;  6  Eng.  Com.  L.  B.  466. 

Without  intimating  an  opinion  how  the  fact  may  be,  yet 
there  was  proof  from  which  the  jury  would  have  been  justified 
in  saying  that  this  was  a  sale  by  sample.  The  paints  were 
originally  the  property  of  Junius  Smith,  of  London,  and  were 
sent  out  to  Adams  &  Sift,  of  Baltimore.  After  the  failure  of 
Adams  &  Sift  they  came  into  the  hands  of  Mr.  Humphreys,  a 
witness  examined  by  the  defendants.  Mr.  Humphreys  brought 
samples  of  the  paints  to  Philadelphia,  and  with  Mr.  Bevan,  one 
of  the  defendants,  exhibited  the  samples  to  the  plaintiff.    Mr. 

1.  Cro.  iwa,  4. 
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Borrekins  declined  coming  to  any  arrangement  at  that  time, 
but  enough  passed  to  induce  the  witness  to  send  them  to  the 
Philadelphia  market;  and  accordingly,  on  his  return  to  Balti- 
more, he  sent  the  paints  to  Bevan  &  Porter,  to  be  subject  to  a 
re-^xaiTxination.  The  witness  further  states  the  first  arrange- 
ment was  indefinite,  but  was  to  become  absolute  if  on  deliyery 
the  articles  corresponded  with  the  samples. 

After  the  purchase  the  paints  were  carried  to  the  plaintiff's 
manufactory;  and  some  time  afterward  they  were  delivered, 
Mr.  Borrekins  brought  a  sample  of  the  stuff,  as  the  witness 
Isaac  Blanchard  termed  it,  and  directed  him,  Blanchard,  to  go 
down  to  Messrs.  Bevan  &  Porter,  and  say  that  he  claimed  the 
money  paid,  because  the  article  was  not  according  to  sample. 
The  witness  then  exhibited  the  sample  which  Mr.  Borrekins 
had  given  him,  and  told  Mr.  Bevan  that  was  a  sample  of  the 
blue  which  Borrekins  had  purchased  of  him.  Mr.  Bevan  took 
a  little  in  his  hand,  and  said:  "  This  is  not  blue.  It  does  not 
look  as  if  it  ever  had  been  blue."  He  then  stated  there  would 
be  no  difficulty  about  settling  it;  that  Mr.  Humphreys  was  not 
then  in  the  city,  but  was  expected  shortly;  and  that  there  was 
no  doubt  the  matter  would  be  adjusted  amicably.  On  this  evi- 
dence it  is  very  far  from  being  clear  that  this  was  not  a  sale  by 
sample.  It  strikes  me  that  the  evidence  tends  to  prove  that  it 
was  so  sold,  and,  moreover,  that  Bevan  intended  to  sell,  and 
Borrekins  to  purchase,  blue  paint.  If  the  parties  had  not  so 
understood  it,  Bevan  would  have  denied  that  it  was  a  sale  by 
sample,  and  would,  at  the  same  time,  have  asserted  that  Borre- 
kins took  upon  himself  to  jadge  of  the  quality  and  kind  of  the 
article  sold.  At  any  rate,  taken  in  connection  with  the  admis- 
sion of  Mr.  Humphreys,  the  jury  should  have  been  permitted 
to  judge  whether  it  was  a  sale  by  sample.  There  was  also  some 
evidence,  whether  sufficient  for  the  purpose  I  shall  not  say,  that 
the  article  did  not  correspond  with  the  sample.  This  was  evi- 
dently sold  as  blue  paint.  It  was  the  intention  of  the  vendor 
to  sell  blue  paint,  as  such  a  sample  was  exhibited  by  Hum- 
phreys to  Mr.  Borrekins.  The  article  received  was,  by  the  ad- 
mission of  Bevan,  not  blue,  nor  did  it  look  as  if  it  ever  had 
been  blue.  Henry  Troth,  who  has  been  accustomed  to  deal  in 
paints,  and  verditer  among  the  rest,  says:  "This  might  be 
called  blue  paint,  but  it  does  not  resemble  any  paint  we  sell 
under  that  name.  This  is  a  mixture  of  some  blue  paint  with  a 
part  dirt,  different  from  anything  we  are  accustomed  to  deal 
in."    He  thinks  there  is  inferior  blue  verditer  among  it,  mixed  in 
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with  dirt.  He  says  there  is  a  Tariety  of  qualities  in  the  market. 
This  wonld  not  be  considered  in  the  market  as  blae  verditer. 
He  should  not  consider  this  as  any  paint. 

It  is  not  pretended  that  this  was  not  the  same  article  which 
Borrekins  purchased  of  the  defendants,  nor  do  I  understand 
fraud  to  be  alleged,  either  on  the  one  side  or  the  other. 

It  was  the  duty  of  the  court  to  submit  the  facts  to  the  jury, 
with  the  instruction  that  if  they  believed  that  this  was  a  sale  by 
sample,  and  were  further  of  the  opinion  that  the  bulk  did  not 
correspond  with  the  sample,  the  plaintiff  was  entitled  to  re- 
coTer.  It  is  possible,  from  the  manner  in  which  this  case  has 
been  removed,  we  may  do  injustice  to  the  charge  of  the  learned 
judge,  yet  from  the  record  we  are  compelled  to  say  a  material 
question  has  been  withdrawn  from  the  jury,  in  which,  we  con- 
cede, there  is  error.  The  court,  after  charging  the  jury  *'  that 
the  plaintiff  could  not  recover  unless  an  express  warranty  or 
fraud  was  proved,  proceed  to  instruct  them  that  a  description, 
in  a  bill  of  parcels,  of  the  article  sold  as  blue  paint,  does  not 
amount  to  a  warranty  that  it  is  so." 

I  must  premise  that  we  do  not  consider  the  bill  of  parcels  as 
{he  contract  between  the  parties,  but  as  the  evidence  of  the 
contract;  nor  is  it  in  Pennsylvania  the  only  evidence.  The 
bargain  is  not  usually  in  writing,  but  verbal,  and  the  bill  of 
parcels  is  intended  to  show  that  the  goods  were  purchased,  and 
what  goods,  and  that  they  were  paid  for.  And  in  this  opinion 
we  are  supported  by  the  cases  of  Bradford  v.  Manly,  13  Mass. 
142  [7  Am.  Dec.  122],  and  Osgood  v.  Lewis,  2  Maryland,  622.^ 

It  results  from  this,  that  inasmuch  as  this  was  a  verbal  and 
not  a  written  agreement,  it  is  the  province  of  the  jury  to  ascer- 
tain what  the  contract  was,  and  to  declare  what  was  the  inten- 
tion of  the  parties  to  it,  as  was  decided  in  Osgood  v.  Lewis,  2 
Md.  626;*  Duffee  v.  Mason,  8  Cow.  25.  In  parol  contracts 
the  jury  must  determine  whether  a  warranty  was  intended. 
In  the  case  of  written  contracts  the  court  must  decide  whether 
the  instrument  contain  an  express  warranty  as  such. 

To  fix  the  precise  meaning  of  the  judge  in  this  part  of  his 
charge  has  been  attended  with  some  difficulty.  I  understand 
him  in  effect  to  say,  that  even  if  the  defendants  sold  and  the 
plaintiff  purchased  the  article  for  blue  paint,  it  does  not 
amount  to  a  warranty,  if,  on  delivery,  it  turns  to  be  an  entirely 
different  commodity. 

1.  9  Har.  k  GUI,  406,  S92  [18  Am.  Dec.  817J. 
a.  a  Har.  k  GUI,  636  (18  Am.  Deo.  817] . 
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It  18  this  position  which  I  now  propose  to  examine,  and  in 
doing  so,  I  do  not  think  it  necessary  to  review  all  the  cases 
which  have  been  decided  at  niai  prius  on  the  doctrine  of  im- 
plied warranty.  In  regard  to  the  English  nisi  priua  reports, 
Justice  Bayley  is  reported  to  have  said,  "  that  it  is  very  likely 
one's  first  thoughts  at  nisi  prius  may  be  wrong,  and  he  was  ex- 
tremely sorry  that  they  were  ever  reported,  and  still  more  so, 
that  they  are  mentioned  again,  at  least  so  far  as  his  own  ntn 
prius  decisions  are  concerned,  because  he  thinks  they  are  enti- 
tled to  very  little  weight.  What  is  said  by  a  judge  upon  a 
trial  is  merely  the  first  impression  of  his  mind  upon  a  point 
coming  suddenly  before  him,  and  which  he  had  no  opportunity 
of  considering  beforehand." 

My  own  experience  and  the  examination  which  I  have  given 
this  question  have  not  increased  my  veneration  for  cases  ruled  at 
nisi  prius.  Those  on  warranty  are  numerous,  and  I  believe  I 
may  venture  to  say,  can  not  all  be  reconciled. 

There  is,  however,  a  class  of  cases  in  England,  to  the  au- 
thority of  which  I  subscribe,  which  bear  immediately  on  the 
present  question.  I  refer  to  those  decisions  where  the  goods 
purchased  are  different  in  specie  from  those  contracted  for. 

The  first  case  is  Weall  v.  King,  12  East,  452,  which  was  the 
case  of  the  sale  of  stock  sheep,  and  it  was  proved  they  did  not 
answer  the  description  of  stock  sheep,  that  is,  sound  lambs; 
but  were  unsound,  and  afflicted  with  the  rot.  Under  such 
circumstances,  says  Lord  Ellenborough,  the  purchaser  has  a 
right  to  expect  a  salable  commodity,  answering  the  description 
in  the  contract.  Without  any  particular  warranty,  this  is  an 
implied  term  in  every  contract.  He  can  not,  without  a  war- 
ranty, insist  that  it  shall  be  of  any  particular  quality  of  fine- 
ness, but  the  intention  of  both  parties  must  be  taken  to  be  that 
it  shall  be  salable  in  the  market,  under  the  denomination  men« 
tioned  in  the  contract.  Gardener  v.  Oray  was  where  silk  waa 
sold  as  waste  silk,  whereas  in  fact  it  was  not  so.  And  Bridge 
V.  Wain,  1  Stark.  N.  P.  C.  104,^  was  the  case  of  scarlet  cuttings 
which  in  reality  were  not  scarlet  cuttings.  The  case  of  Shep- 
herd V.  Kain,  6  Bam.  k  Aid.  240,  is  exceedingly  strong  to  the 
present  point,  where,  in  an  advertisement  of  the  sale  of  a  ship, 
she  was  described  as  a ''  copper-fastened  vessel,"  but  with  these 
words  subjoined,  "  the  vessel  to  be  taken  with  all  faults,  with- 
out allowance  for  any  defects  whatsoever."  The  vessel  when 
sold  was  only  partially  copper-fastened,  and  she  was  not  what 

1.  1  Stwk.  N.  p.  604. 
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was  caUed  in  the  trade  a  copper-fastened  vessel.  The  buyer,  how- 
ever, had  a  full  opportunity  of  examining  the  vessel  before  the 
Bale.  But  it  was  determined  that  the  buyer  was  entitled  to  dam** 
ages  in  an  action  upon  the  warranty,  and  that  the  words,  /'  with 
all  faults,''  could  only  mean  all  faults  which  a  copper-fastened 
vessel  may  have;  but  here  the  vessel  was  not  what  she  was  war- 
ranted to  be,  namely,  a  copper-fastened  vessel.  In  Proser  v. 
Hariy  1  Stark.  140,'  it  is  fair  to  presume  that  if  there  had  been 
nothing  existing  in  that  case,  which  controlled  the  general  rule. 
Chief  Justice  Oibbs  would  have  ruled  in  accordance  with  these 
principles,  that  the  defendant  was  liable,  on  his  warranty. 
The  chief  justice  says  the  article  was  sold  to  the  plaintiffs  by 
the  name  of  **  saffron."  They  examined  it  with  great  minute- 
ness, received  it  into  their  custody,  kept  it  six  months,  and 
then  sold  part  of  it.  Although  only  three  fourths  of  it  was 
saffron,  still  it  was  fair  for  the  jury  to  infer  from  the  inferior 
price  that  was  given  for  it,  that  it  was  such  an  article  as  the 
plaintiflh  intended  to  purchase,  and,  under  the  circumstances, 
they  were  justified  in  giving  the  verdict  for  the  defendant. 

We  are  not  without  authority,  to  the  same  point,  in  some  of 
our  sister  states:  Bradford  v.  Manly ^  13  Mass.  139  [7  Am.  Dec. 
122],  is  a  case  of  the  same  description.  The  supreme  court  of 
Hassachusetts  decided  that  a  sale  by  sample  is  tantamount  to  a 
warranty  that  the  article  sold  is  of  the  same  kind  as  the  sample. 
The  principal  object  seems  to  be  to  ascertain  what  was  the  con- 
tract; whether  the  evidence  proved  a  contract  to  sell  cloves  of 
a  different  kind  from  those  which  were  delivered.  The  objec- 
tion was,  as  here,  that  no  action  upon  a  warranty  can  be  main- 
tained unless  the  warranty  is  express;  and  that  no  other  action 
can  be  maintained  unless  there  is  a  false  afSrmation  with  respect 
to  the  quality  of  the  article.  If  such  were  the  law,  says  Chief 
Justice  Parker,  it  would  very  much  embarrass  the  operations  of 
trade,  which  are  frequently  carried  on  to  a  large  amount  by  sam- 
ples of  the  articles  bought  and  sold.  Even  in  New  York,  although 
in  4  Johns.  421,  they  decided  that  the  mere  selling  an  article 
as  good  at  a  fair  price  did  not  amount  to  a  warranty,  and  that 
without  express  warranty  or  fraud,  the  purchaser  could  not  re- 
cover for  any  defect  in  the  article;  yet  in  5  Johns.  404,  it  was 
determined  that  a  sale  by  sample,  although  no  warranty  that 
the  goods  are  sound  and  in  good  condition,  yet  is  a  warranty 
that  they  are  of  the  same  kind.  And  in  Parkinson  v.  Lee,  2 
Bast,  314;  4  Camp.  22, 145,  the  same  distinction  would  seem  to 
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be  recognised.  In  Haalings  ▼.  Lovering  [13  Am.  Deo.  420],  the 
supreme  court  of  Massachusetts  assert  the  same  doctrine.  That 
was  an  action  on  a  contract  of  warranty  in  the  following  terms: 
*<  Boston,  April  11,  1822.  Sold  to  E.  F.  Hastings  two  thoa- 
sand  gallons,  prime  quality,  winter  oil,  etc.,  at  eighty-one  cents 
per  gallon,  six  months  credit,  deliyerable  within  ten  days,  credit 
to  commence  on  delivery.  William  LoTcring,  jun."  There  was 
also  a  bill  of  parcels,  in  which  the  oil  was  called,  "prime 
quality  winter  sperm  oil."  It  was  contended,  as  here,  that 
these  writings  did  not  prove  an  express  warranty.  The  jury 
found  that  the  oil  delivered  did  not  answer  the  description;  the 
court,  however,  ruled  that  the  vendor  was  answerable  on  the 
warranty,  and  explicitly  assert  the  principle,  that  a  description 
of  an  article,  inserted  in  a  bill  of  parcels,  or  in  a  sale  note,  such 
as  is  used  in  England,  ought  to  be  considered  evidence  that 
the  thing  sold  was  agreed  to  be  such  as  represented. 

Osgood  V.  Letifia  [18  Am.  Dec.  317],  in  many  respects,  bears  a 
strong  analogy  to  Hastings  v.  Lovering  [13  Am.  Dec.  420].  This 
was  also  an  action  on  the  warranty.  The  plaintiff,  as  appeared 
by  the  bill  of  parcels,  purchased  of  the  defendant  one  hundred 
and  fifteen  casks  of  winter  pressed  sperm  oil.  The  oil  was  de- 
livered to  the  plaintiff,  and  kept  by  him  some  time.  It  subse- 
quently turned  out  to  be  not  winter,  but  summer  pressed  oil, 
which  is  of  an  inferior  quality,  and  of  a  different  species.  The 
court  say  if  the  bill  of  parcels  be  considered  as  the  written  con- 
tract between  the  parties,  the  statement  therein,  that  the  oil  was 
'*  winter  pressed,"  could  not  be  considered  as  a  mere  matter  of 
description,  or  of  an  opinion  and  belief  of  the  seller;  but  as  the 
averment  of  a  material  fact,  of  which  he  has  taken  to  himself 
the  knowledge,  and  the  existence  of  which  he  warrants. 

In  all  cases  where  it  does  not  correspond  in  kind,  the  pur* 
chaser  has  a  right  to  say,  this  is  not  the  article  I  contracted  for^ 
non  in  Jubc  federa  veni,  and  this,  whether  he  complains  at  the 
time  of  delivery,  or  after,  unless  his  conduct  amounts  to  a  waiver 
of  his  right  to  indemnity.  And  I  venture  to  assert,  no  honest, 
fair  dealer,  under  such  circumstances,  would  refuse  redress.  I 
do  not  look  upon  it  as  an  imperfect  obligation,  but  one  in  which 
the  aggrieved  has  ample  redress. 

It  is  no  unreasonable  presumption  that  every  vendor  is  ac- 
quainted with  the  commodities  which  he  sells;  I  do  not  mean 
the  quality,  but  the  kind.  This,  however,  is  not  always  the 
case  of  a  vendee.  The  purchaser,  in  numberless  cades  which 
could  be  mentioned,  relies  on  the  integrity  and  knowledge  of 


Jan.  1831.3  Bobbeeinb  v.  Bsyan.  95 

the  Tendor.  If  a  person  pnxchase  Madeira  wine  of  a  wine« 
merchant,  Borely  he  oan  not  be  oompelled  totake  Teneriffe,  Lis- 
bon.  Sherry,  or  liahiga;  although  he  may  have  tasted  it  at  the 
store,  or  been  under  the  impression  at  the  time  it  was  delivered 
that  it  was  the  kind  with  which  he  wished  to  entertain  his 
guests.  So,  also,  in  the  case^of  an  apothecary,  who  delivers 
jalap  when  the  purchaser  intended  to  have  cream  of  tartar.  If 
a  person  purchased  of  a  jeweler  what  both  parties  supposed  to 
be  a  diamond  ring,  a  case  of  mutual  mistake,  which,  after  de« 
livery,  is  discovered  to  be  glass,  there  would  certaiidy  be  a 
remedy,  and  this  could  only  be  on  the  implied  warranty.  And 
this  I  understand  to  be  conceded,  because,  says  the  counsel  for 
the  defendant  in  error,  they  are  presumed  to  be  acquainted 
with  the  article  in  which  they  deal.  If  this  be  so,  then  the 
ease  of  Ohandehr  v.  Lapu8  must  be  abandoned,  for  undoubt- 
edly, as  the  law  is  now  held,  the  jeweler  would  have  been  liable 
on  the  implied  warranty.  And  the  same  may  be  said  of  Setxas 
V.  Wood,  2  Cai.  48  [2  Am.  Dec.  216];  SvoeU  v.  Colgaie,  20  Johns. 
196  [11  Am.  Dec.  266],  which  are  in  opposition  to  the  law  of 
England,  Uassachusetts,  and  Maryland,  as  has  been  shown  by 
the  cases  to  which  I  have  referred.  In  Seixaa  v.  Wood,  the 
court  do  not  advert  to  the  distinction  that  it  was  a  different  ar- 
ticle, but  seem  to  have  grounded  their  opinion  mainly  on  the 
ease  of  Ghanddor  v.  Lopus,  It  is  to  be  observed  that  Seixas  v. 
Wood  [2  Am.  Dec.  215]  was  ruled  by  a  divided  court;  and  it  is 
to  be  remarked  that  Chancellor  Kent,  who  delivered  the  opin- 
ion of  the  court,  has  in  his  commentaries  since  expressed  some 
dissatisfaction  with  the  application  of  the  rule,  caveat  emptor,  to 
the  facts  of  that  case.  In  the  second  volume  of  his  commenta- 
ries, he  says:  '*  There  is  no  doubt  of  the  existence  of  the  gen- 
eral rule,  as  laid  down  in  Seixas  v.  Wood,  and  the  doubt  is, 
whether  it  was  well  applied  in  that  case,  where  there  was  a 
description  in  writing  of  the  article  by  the  vendor,  which  proved 
not  to  be  correct,  and  from  which  a  warranty  might  have  been 
inferred."  The  truth  is,  Chandetor  v.  Lopxia  has  been  denied  to 
be  law,  and  Seixas  v.  Wood  has  also  been  questioned,  and  its 
authority  much  shaken  even  by  some  adjudged  cases  in  the 
state  of  New  York. 

As  a  general  rule,  I  do  not  mean  to  impugn  the  doctrine  that 
in  sales  of  personal  property,  the  vendor  is  not  answerable  for 
any  defects  in  the  quality  of  the  article  sold,  without  an  ex- 
press warranty  or  fraud.  But  is  must  be  admitted  that  the 
rule  is  qualified  with  many  exceptions.    Of  this  description  I 
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fcoke  to  be  Laing  v.  Fidgeon,  6  Taunt.  108;  Grayy.  Cox^  4  Barn. 
k  Cress.  108;  BlueU  ▼.  Osborne,  1  Stark.  377/  in  addition  to 
those  to  which  I  have  particularly  adverted.  The  exigencies  of 
society,  the  constant  change  which  is  daily  taking  place  in  the 
course  of  trade  an(l  commercial  dealing,  have  caused  the  courts 
to  relax  the  rigidity  of  the  aniient  rule,  and  it  is  remarkable 
that  the  same  course  has  been  pursued  in  regard  to  the  civil 
law,  where  the  rule  is  directly  the  reverse  of  ours. 

It  has  been  said  that  the  doctrine  only  applies  to  exeoutoij 
contracts,  but  it  will  be  observed  that  all  cases  are  actions  on 
the  implied  warranty,,  where  the  contract  has  been  executed 
either  at  the  time  or  afterwards,  by  payment  of  the  money  and 
delivery  of  the  property.  In  Hastings  v.  hovering,  2  Pick.  221 
[13  Am.  Dec.  420],  there  was  an  attempt  made  to  put  it  on  the 
ground  of  an  executory  contract,  but  this  is  expressly  negatived 
by  the  court,  who  ruled  the  case  as  one  where  the  contract  was 
executed. 

In  all  sales,  therefore,  there  is  an  implied  warxanty  that  the 
article  corresponds  in  specie  with  the  commodity  sold,  unless 
there  are  some  facts  and  circumstances  existing  in  the  case,  of 
which  the  jury,  under  the  direction  of  the  court,  are  to  judge, 
which  clearly  show  that  the  purchaser  took  upon  himself  the 
risk  of  determining,  not  only  the  quality  of  the  goods,  but  the 
kind  he  purchased,  or  where  he  may  waive  his  right.  Such, 
for  iDstance,  as  in  Proser  v.  Harris,  1  Stark.  140,'  where  the 
property  was  sold  by  the  name  of  saffiron.  The  purchaser  ex- 
amined it  with  great  minuteness,  kept  it  six  months,  and  then 
sold  part  of  it.  Although  only  three  fourths  of  it  was  saffix>n, 
still  it  was  fair  for  the  jury  to  infer  from  the  inferior  price  that 
was  given  for  it  that  it  was  such  an  article  as  the  plaintiff  in- 
tended to  purchase. 

No  such  facts  exist  here.  He  had,  it  is  true,  an  opportunity 
to  examine  the  paints  as  every  purchaser  has,  but  it  does  not 
appear  that  he  did  examine  them  with  great  minuteness.  He 
sold  no  part  of  them,  and  it  does  not  appear  he  gave  a  full 
price  for  the  paints.  Of  this,  however,  the  jury,  under  the 
direction  of  the  court,  are  the  competent  judges. 

The  court  further  instruct  the  jury  that  in  order  to  support 
his  action,  it  is  incumbent  on  the  plaintiff  to  show  that  before 
bringing  suit  he  tendered  or  redelivered  the  article  to  the  de- 
fendants. 

If  this  had  been  an  action  to  rescind  the  contract,  there 
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would  be  no  doubt  the  charge  would  have  been  right  in  this 
particular.  And  this  was  formerly  the  law  on  an  express  war* 
ranty,  but  it  has  been  since  ruled  that  an  action  will  lie  with- 
out  a  retarn  or  offer  to  return  the  property.  And  in  this  re- 
spect I  can  perceive  no  difference  between  an  express  and  im- 
plied warranty.  It  is  said  injustice  may  be  doue  to  the  vendor 
in  sustaining  a  suit  before  a  return  or  offer  to  redeliver  the 
property.  It  may  be  so,  but  the  danger  exists  as  well  in  the 
case  of  an  express  as  an  implied  warranty.  We  must  trust  to 
the  good  sense  and  discrimination  of  the  court  and  jury.  This 
has  heretofore  been  a  sufficient  safeguard  in  actions  on  an  ex- 
press warranty,  and  I  see  no  reason  to  doubt  it  will  prove 
equally  efficacious  in  actions  of  the  latter  description.  That 
there  may  not  be  exceptions,  I  will  not  say,  but  I  do  not  think 
this  forms  one  of  them.  The  measure  of  damages  will  of 
course  be  the  difference  between  the  value  of  the  article  deliv- 
ered and  the  commodity  sold. 

Gibson,  C.  J.  Where  the  article  has  been  accepted  after  in- 
spection or  opportunity  had,  I  prefer  the  rule  of  the  common 
law  to  the  modem  approximations  towards  that  of  the  civil  law, 
not  only  because  it  is  a  rule  of  the  common  law,  but  because  it 
seems  to  be  more  convenient  and  just;  more  convenient,  be- 
cause, instead  of  attempting  to  deal  with  duties  that  are  too 
sobtile  for  judicial  cognizance,  it  furnishes  a  plain  test  of  the 
Tendor's  liability  in  two  words,  '^  warranty  or  fraud;''  and  more 
just,  because  it  pretends  not  to  release  the  vendee  from  his 
bargain  where  it  happens  to  be  a  bad  one.  The  subject  has  been 
frequently  agitated  of  late,  and  the  superiority  of  the  common 
law  rule  vindicated  in  a  way  that  leaves  nothing  further  to  be 
said.  The  extent  of  its  authority  here  was  settled,  it  seemed 
to  me,  in  BUchie  v.  Summers,  8  Yeates,  534;  Kimmel  v.  LicJUy, 
Id.  262:  WiUings  v.  Consequa,  1  Pet.  0.  0.  317;  Calhoun  v. 
Vechio,  8  Wash.  C.  0.  166;  Jackaon  v.  WelhenU,  7  Serg.  &  R. 
482;  and  Curcier  v.  Pennock,  14  Id.  61,  which  together  seem 
to  have  placed  it  on  the  ground  of  Chandelor  v.  Lopua.^  From 
that  case  down  to  Parkinson  v.  Lee,  2  East,  314,  it  stood  un- 
shaken, since  when,  a  flood  of  innovation  in  England,  and  some 
of  our  sister  states,  has  swept  away  all  rule  on  the  subject 
whatever.  From  the  decisions  to  which  I  allude,  I  am  unable 
to  extract  a  single  principle  of  general  application.  In  some 
of  them  an  advertisement,  a  sale  note,  or  a  bill  of  parcels,  has 
been  treated  as  the  contract,  and  words  that  were  used  pal- 

1.  Oro.Jao.i. 
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pably  to  designate  the  thing  sold,  or  at  most  to  represent  its 
quality  or  condition,  were  held,  even  in  the  face  of  an  explicit 
stipulation  to  the  contrary,  to  constitute  an  express  warranty 
Such  I  take  to  have  been  the  case  of  Shepherd  ▼.  Kain^  7  C.  L. 
B.  82,^  where  the  representation  of  a  ship  as  copper-fastened 
was  held  to  be  a  warranty  of  the  fact,  though  it  was  an  express 
condition  that  the  vendor  should  be  answerable  for  no  defect 
whatever.  In  Salmon  v.  Ward,  12  G.  L.  B.  94,'  Chief  Justice 
Best  admits  a  difference  between  warranty  and  representation, 
yet  takes  for  granted  that  the  words,  *'  this  horse  is  sound,''  con- 
stitute a  warranty,  or  at  least  afford  evidence  of  it  to  be  left  to 
a  jury.  Thus  qualified,  his  admission  furnishes  but  a  distinc- 
tion without  a  difference,  inasmuch  as  every  representation 
contains  an  affirmation  of  the  fact  represented,  nor  would  the 
practical  value  of  it  be  enhanced  by  allowing  the  jury  to  pre* 
sume  an  express  warranty  from  anything  less  than  an  express 
undertaking. 

In  Wood  Y.^Smith,  4  Car.  &  P.  45;  S.  C,  19  C.  L.  B.  267,»  the 
doctrine  of  constructive  warranty  was  pushed  a  step  still  further, 
a  naked  affirmation  of  soundness  having  been  held  to  constitute 
an  independent,  self-existent  undertaking,  though  the  vendor 
had  positively  refused  to  warrant  the  fact,  or  enter  into  any 
stipulation  or  engagement  in  relation  to  it.  No  one  can  help 
seeing  the  injustice  of  that.  There  was,  indeed,  evidence  that 
the  vendor  knew  of  the  unsoundness  at  the  time;  but  however 
that  might  have  given  a  remedy  against  him  for  the  deceit,  it 
surely  ought  not  to  have  subjected  him  to  the  consequences  of  a 
warranty.  The  supreme  court  of  New  York,  though  professing 
to  adhere  to  the  wholesome  doctrine  of  its  own  decision,  in 
Seixaa  v.  Wood  [1  Am.  Dec.  215]  seems  nevertheless  to  have 
fallen  in  with  the  current  in  declaring  a  direct  affirmation  to  be 
an  express  warranty,  or  at  least  evidence  of  it  to  go  to  a  jury. 
In  Chapman  v.  March,  19  Johns.  290  [10  Am.  Dec.  227],  it  was 
held  that  an  express  warranty  need  not  be  in  express  terms; 
but  that  any  representation  of  the  state  of  the  thing  sold,  or 
direct  affirmation  of  its  quality  and  condition,  showing  an  in- 
tention  to  warrant,  is  sufficient.  So  in  SioeU  v.  Colgate,  20 
Johns.  196  [11  Am.  Dec.  266],  it  is  said  to  be  essential  that  the 
affirmation  appear  to  have  been  intended  as  a  warranty,  and  not 
as  a  mere  matter  of  judgment  and  opinion.  But  in  the  Oneida 
Manufacturing  Society  v.  Lawrence,  4  Cow.  440,  it  was  held  thai 
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to  be  eyidence  of  a  warranty,  the  affirmation  or  represeutation 
must  not  only  be  positive  and  unequiyocal,  but  one  on  which 
the  vendee  relied. 

In  most  of  the  preceding  cases,  and  others  not  particularly 
noticed,  it  seems  to  have  been  forgotten  that  the  vendor  is  answer* 
able  for  nothing  beyond  the  soundness  of  the  title,  and  the  cor- 
respondency of  a  sample,  where  one  has  been  used,  to  the  thing 
sold,  unless  by  force  of  an  express  warranty.  In  Sands  y, Taylor, 
5  Johns.  395  [4  Am.  Dec.  374],  Chief  Justice  Spencer  very  ac* 
corately  calls  the  warranty,  arising  in  a  sale  by  sample,  an  im- 
plied one;  and  what  is  the  foundation  of  the  implication  ?  Un- 
donbtedlj  the  affirmation  of  the  seller  that  the  part  exhibited 
fairly  represents  the  quality  and  condition  of  the  whole.  It  is  diffi- 
cult, then,  to  imagine  how  any  other  than  an  implied  warranty 
could  arise  from  the  assertion  of  any  other  fact.  The  covenant 
which  arises  from  the*assertion  of  a  fact  in  a  deed  is,  I  believe, 
always  considered  an  implied  one.  A  naked  assertion  certainly 
does  not  express  to  the  apprehension  either  of  the  unlettered  or 
the  philologist,  an  undertaking  to  make  the  assertion  good;  and 
to  imply  an  express  warranty,  to  say  nothing  of  the  solecism,  from 
words  that  do  not  import  it,  either  in  a  popularor  a  grammatical 
sense,  is  to  deal  unfairly  with  the  rule  which  requires  it.  It  is 
equally  unfair  to  submit  a  naked  assertion  as  evidence  of  inten- 
tion, in  order  to  let  a  jury  draw  from  it,  as  a  conclusion  of  fact, 
what  the  court  would  not  be  justified  in  drawing  from  it  as  a 
conclusion  of  law.  It  must  be  admitted  that  it  is  the  province 
of  a  jury  to  fix  the  meaning  of  the  parties  to  a  verbal  contract, 
and  that  no  particular  form  of  words  is  essential  to  a  warranty; 
that  it  seems  to  me  that  it  ought  not  to  be  inferred,  even  as  a 
conclusion  of  fact,  from  terms  which  convey  no  such  meaning  to 
the  popular  apprehension.  In  the  exposition  of  contracts,  re- 
gard is  to  be  had  to  the  language,  habits,  and  business  of  those 
who  are  the  parties,  in  ord^r  to  prevent  them  from  being  en- 
tangled in  responsibilities  which  they  never  intended  to  create. 
There  is  no  man,  however  unskilled  in  legal  science,  who  does 
not  know  that  a  warranty  means  something  more  than  a  repre- 
sentation, and  who  would  not,  in  the  concoction  of  a  bargain, 
make  a  difference  between  an  assertion  and  an  undertaking  to 
make  it  good. 

Nor  ought  it,  I  apprehend,  to  strengthen  the  case  of  the 
buyer,  that  be  had  reposed  on  the  judgment  and  word  of  the 
seller,  as  a  security,  because  it  would  be  unfair  to  permit  him 
to  do  so  without  putting  the  seller  on  his  guard  as  to  the  ex- 
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tent  of  the  reponsibilitj  be  was  expected  to  contract  from  it. 
Were  be  to  say  explicitly  tbat  be  meant  to  purchase  on  the 
judgment  and  at  the  risk  of  the  seller,  no  one  will  doubt  that, 
in  a  vast  majority  of  cases,  the  terms  would  be  rejected.  If, 
however,  tbey  would  not,  the  parties,  knowing  perfectly  well 
what  they  were  about,  would  enter  iuto  a  contract  of  warranty, 
and  no  unfair  advantage  would  be  gained.  But  in  the  usual 
course  of  dealing  a  chapman  praises  his  commodity  with  no 
other  view  than  to  enhance  its  value  in  the  eyes  of  his  custom- 
er, who,  in  turn,  depreciates  it  with  a  view  to  cheapen  it;  yet 
it  never  enters  into  the  head  of  either  that  the  one  buys,  or  the 
other  sells,  on  any  one's  judgment  but  his  own.  A  different 
course  would  put  an  end  to  everything  like  chaffering  about  the 
relation  of  the  actual  value  to  the  price.  It  seems  to  me  that 
the  most  fruitful  source  of  perplexity,  in  this  part  of  the  law, 
has  been  an  injudicious  desire  to  remedy  a  real  or  supposed 
hardship,  in  particular  cases,  by  straining  the  evidence  to  make 
out  a  warranty,  where  none  existed  in  fact,  or  in  law. 

But  an  inconsistency  quite  as  glaring  as  the  implication  of 
an  express  warranty,  is  found  in  the  fact  that  a  sole  by  sample 
is  left  on  the  old  ground,  the  vendee  being  taken  to  buy  on  his 
own  judgment,  both  as  to  quality  and  specific  character,  and 
the  vendor  to  undertake  no  further  than  that  the  sample  cor- 
responds to  the  bulk  of  the  article.  Why  is  the  undertaking  of 
one  who  sells  by  sample  satisfied  by  delivering  an  article  of  the 
same  quality  and  character?  Certainly  because  the  vendee 
buys  on  his  own  judgment  and  at  his  own  risk  as  to  everything 
else,  and  I  am  at  a  loss  to  understand  how  the  responsibility  of 
the  vendor  shall  be  greater  or  different  where  the  article  itself 
is  exhibited.  In  other  cases  where  there  was,  in  fact,  no  sale,  bat 
an  agreement  to  sell  and  deliver  an  article  of  a  particular  quaiitj 
by  a  day  certain,  the  executory  contract  of  the  party  seems  to 
have  been  confounded  with  a  present  contract  of  warranty. 
Questions,  too,  have  been  determined  on  the  ground  of  war- 
ranty that  manifestly  turned  on  that  of  deceit,  as  in  the  case  of 
a  sale  by  a  manufacturer,  who  is  bound  to  know  the  quality  of 
his  wares  and  disclose  it.  These  and  other  loose  and  incon- 
sistent notions  would  furnish  a  reason,  if  one  were  wanting, 
why  we  should  not  attempt  to  follow  the  modern  decisions  of 
other  courts  in  preference  to  our  own.  Though  the  distinction 
between  quality  and  essential  character  is  a  novelty,  I  certainly 
prefer  it  to  the  want  of  all  rule  whatever,  observable  in  the  mod- 
ern cases;  yet  it  seems  to  have  little  foundation  in  reason,  and 
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litUe  to  recommend  it  on  the  score  of  certainty  and  convenience 
in  practice.  It  is  difBcalt  to  comprehend  why  the  yendee  shall 
be  taken  to  have  bought  on  his  own  judgment  as  to  quality  and 
not  as  to  essence;  nor  will  it  be  easy  to  say  how  far  a  change 
may  have  been  produced  by  adulteration  so  as  to  authorize  a  jury 
to  determine  that  the  one  denomination  of  the  article  has  ended 
and  another  begun.  The  object  of  the  common  law  rule  is  to 
encourage  trade  by  preventing  actions  against  all  in  turn 
through  whose  hands  the  article  has  passed  in  a  course  of  deal- 
ing; but  this  object  must  be  defeated  by  the  rule  now  estab- 
liahed,  wherever  the  defect  is  in  the  essential  character  of  the 
thing.  I  am  therefore  for  adhering  to  the  rule  in  Chandelar  v. 
Lopua. 

SlsmiEDT,  J.,  concurred  with  the  chief  justice. 

Judgment  reversed,  and  a  venire  de  novo  ordered. 


• . 


Cited  in  Turnpike  Co,  v.  CtmnumweaUfi,  2  Watts,  494,  to  the  voiat  tini 
when  a  pnrcbaBer  would  rescind  a  contract,  and  entitle  himself  tpt-eco/ef  back 
the  consideration  paid  by  him,  he  must  place  the  vendor  in  'tho  same  situa- 
tion he  was  in  before  the  sale;  in  McFarland  v.  Newman,  C  IdT  68,  as  hold- 
ing that  an  implied  warranty  arises,  on  sales  by  eampld,  t£(l£t  the  article  is 
specifically  the  same  as  that  for  which  it  was  solJ^  ii^fn/^ley  v.  Bispham^  10 
Pa.  St  324,  to  the  point  that  the  seller  is^Ii^bla  f^r  a  difference  in  kind,  but 
not  for  a  difference  in  quality.  It  is  ah!o  cl^^L  and  explained  in  Carson  v. 
DaiUit^  19  Id.  379.  The  principal  cdfee  i«i  cited  in  a  late  case  in  Pennsyl- 
vania: Boyd  V.  WUion^  83  Id  32^>  d/C,  24  Am.  Bep.  176,  to  the  point 
that  a  sample  gnanmtees  mertly  4hat  the  goods  shall  follow  it  in  kind  and 
he  merchantable.  And  in  Warren  v.  Philadelphia  Coal  Co,,  Id.  439,  Wood- 
ward, J.,  said  that  the  doctrine  of  the  principal  case  had  never  been  extend- 
ed.    Also  cited  in  Jennings  v.  Gratz,  post.  111. 

Implieb  Warrantt  in  Sale  of  Chattels. — See,  on  this  subject,  Camoehan 
▼.  Oould,  19  Am.  I>eo.  668;  Osgood  ▼.  Levns,  18  Id.  317;  8weU  v.  ColgaU,  11 
Id.  266,  note  269;  Bradford  v.  Manly,  7  Id.  122,  note  125;  Emerson  v.  Brig* 
ham,  6  Id.  109,  note  113;  Seixas  v.  WoocU,  2  Id.  215,  note  220. 

WABBAjmr  or  Qualitt  not  Ibcflied.  ~^run»  v.  Maxwell,  9  Id.  602;  De* 
freeze  v.  Trumper,  3  Id.  329. 

Express  Warrantt  Excludes  Implied  One.— /Lanier  v.  Auld,  Id.  680. 
But  see  HousUm  v.  Gilbert,  5  Id.  542,  note  647. 

Wabbahtt  Implied  from  Sotmo  Price  in  South  Carolina:  Timrod  v.  Shoots 
bred,  1  Id.  620,  note  621. 
Sale  by  Sample. — See  Braclford  v.  Manly,  7  Id.  122,  note  125. 
Description  in  Sale  Note. — Hastings  v.  Lovering,  13  Id.  420,  note  425. 
Description  in  Bill  of  Parcels. — Osgood  v.  Lewis,  18  Id.  317. 
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MoCalmont  v.  Whecaker. 

[3  Bawlb,  84.] 

Wateb  Power  Bight  of  Eipabian  Owner. — ^Tbe  wstei*  power  to  which 
a  riparian  owner  is  entitled  consists  of  the  difference  between  the  suiaoe 
of  the  water  in  its  natural  state,  where  it  first  touches  his  land,  and  the 
surface  where  it  leaves  it. 

Right  by  Prior  Appropriation  has  regard  to  the  quarUum  of  water  with* 
drawn  from  a  stream  conunon  to  both  parties,  and  not  to  the  quantum  of 
falL 

Award  of  Referees  is  to  be  Set  aside  only  for  plain  and  palpable  error 
in  matter  of  fact  or  of  law,  and  not  for  suspicion  of  error. 

Exceptions  to  the  report  of  referees.  The  plaintiff  was  the 
owner  of  a  tract  of  land,  mill,  and  water  power,  on  Taoonj 
creek,  and  the  defendant  was  the  owner  of  a  tract  of  land,  mill, 
and  water  power,  below  the  plaintiff's,  on  the  same  creek, 
/ , .  The  plaintiff  complained  of  injury  from  the  erection  of  the 
/.defendant's  dam,  whereby  the  water  was  backed  upon  the 
'plaintiff's  land.  The  matter  was  referred  to  referees  under  the 
act  df '].7Q5y  to  decide  whether  the  defendant's  dam  should  be 
lowered,'\a\id>'to  what  extent,  and  what  damage,  if  any,  the 
plaintiff  hksl  stu^^aix^ed,  with  power  to  award  conditional  dam- 
ages to  carry  theiV'a'^^ard  into  effect.  The  referees  made  the 
following  award : 

"  We,  the  referees  in  the  aboviB  case,  having  heard  the  par- 
ties, their  allegations  and  ptobfs,'an4  having  personally  exam- 
ined the  dams,  mills,  water  power,  and  premises  of  the  plaintiff 
and  defendant  mentioned  and  referred  to  in  the  rule  of  refer- 
ence, do  decide  and  award  that  the  overfall  of  the  dam  of  the 
defendant  across  Tacony  creek,  from  wingwall  to  wingwall  as 
it  now  is,  shall  be  lowered  nine  inches  and  one  fourth  of  an 
inch,  and  that  the  height  thereof  shall  not  in  any  part  be  less 
than  two  feet  six  inches  and  three  fourths  of  an  inch  below  the 
center  of  a  mark  made  by  us  on  the  face  of  the  rock  on  the 
westerly  side  of  defendant's  mill-pond,  and  that  the  minimum 
breadth  of  the  overfall  of  the  defendant's  said  dam,  shall  be  the 
distance  now  between  the  said  wingwalls,  which  is  about  one 
hundred  and  twenty-eight  feet  and  six  inches,  which  height 
and  breadth  we  hereby  fix  as  the  ]^roper  height  and  minimum 
breadth  of  the  overfall  of  the  defendant's  dam,  and  which  height 
and  breadth  so  fixed  by  us,  shall  be  conclusive  of  the  rights  of 
the  parties.  And  in  pursuance  of  the  authority  given  to  us, 
and  to  carry  our  award  into  effect,  we  do  further  award  to  the 
plaintiff  the  sum  of  five  thousand  dollars  as  conditional  dam* 
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agoBy  to  be  paid  to  him  bj  the  defendant,  and  for  which  the 
plaintiff  shall  be  at  liberty  to  take  out  execution  on  the  thirty- 
first  day  of  December,  1830,  unless  the  defendant  shall,  on  or 
before  the  said  thirty-first  day  of  December,  1830,  reduce  and 
lower  his  said  dam,  between  the  said  wingwalls,  to  the  height 
eo  as  aforesaid  fixed  by  us  as  the  proper  height  thereof. 

"  (Signed)  Seth  Craig.  Robert  Toland,  Charles  Bird." 

The  defendant  filed  the  following  exceptions  to  the  award: 

"1.  Because  the  referees  have  made  their  award  upon  the 
ground  that  the  dam  of  the  defendant  was  originally  higher 
than  he  was  entitled  to  make  it,  which  was  plainly  against  the 
€iiidence.  — 

**  2.  Because  they  have  made  their  award  upon  the  ground 
that  the  dam  of  the  defendant  was  raised,  after  it  was  first 
ereeted,  to  a  greater  height  than  he  was  entitled  to  raise  it, 
which  was  plainly  against  the  evidence. 

"  8.  Because  they  have  made  their  award  upon  the  ground 
that  the  plaintiff,  after  the  erection  of  the  defendant's  dam,  haa 
a  right  to  sink  or  reduce  his  water-wheel,  and  that  if  by  so  do- 
ing the  water  was  backed  by  the  defendant's  dam  against  the 
plaintiff's  wheel,  the  defendant  was  bound  in  point  of  law  to 
lower  his  dam. 

"4.  Because  they  have  made  their  award  upon  the  ground 
that  the  plaintifl^  after  the  erection  of  the  defendant's  dam,  had 
a  right  to  deepen  his  tail-race,  and  that  if  by  so  doing,  the  de« 
fendant's  dam  backed  water  into  the  tail-race  of  the  plaintiff, 
the  defendant  was  bound  in  point  of  law  to  lower  his  dam. 

"  5.  That  in  other  respects  the  said  award  is  against  the  law 
and  eTidence." 

The  plaintiff  offered  evidence  to  the  referees  to  prove  that  his 
tail-raoe  had  been  used  in  the  place  where  it  then  was  for  fifty 
years;  that  on  leveling  it  in  1822,  the  fall  from  the  bottom  of  the 
old  wheel  to  the  bottom  of  the  tail-race  at  the  mouth  was  twenty- 
six  and  three  fourths  inches,  and  in  1825,  the  fall  from  the  top  of 
the  sheathing  under  the  old  wheel  was  twenty-three  inches;  that 
a  new  wheel  was  afterwards  put  in  on  the  same  center,  which  was 
lower  at  the  bottom  from  twelve  to  thirteen  and  a  half  inches; 
that  the  race  had  been  deepened  accordingly  from  the  mouth 
up,  but  not  at  the  mouth;  that  before  the  erection  of  the  de- 
fendant's dam,  and  when  the  plaintiff's  mill  was  stopped,  the 
tail-raoe  was  always  dry  at  the  mouth,  except  in  times  of  freshets; 
that  at  the  time  of  the  commencement  of  this  action,  and  for 
several  years  before,  the  backwater  in  the  mouth  of  the  race 
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was  from  fifteen  to  eighteen  inches  deep,  and  stood  seTen 
inches  upon  the  new  wheel  when  the  defendant's  dam  was  full; 
but  when  the  water  was  drawn  off  by  the  working  of  the  de- 
fendant's mill,  and  when  the  plaintiff's  mill  was  stopped  for 
want  of  water,  the  mouth  of  the  tail-raoe  would  become  en- 
tirely bare. 

The  defendant  offered  eyideiice  to  prove  that  when  his 
dam  was  first  erected,  it  did  no  injury  to  the  plaintiff;  that 
it  had  not  since  been  raised;  that  the  water  only  rose,  when 
first  built,  to  certain  holes  in  the  dye-house,  and  that  it  did  not 
rise  any  higher  now  by  reason  of  the  dam;  that  these  holes 
have  never  been  changed;  that  the  plaintiff  had  deepened  the 
mouth  of  his  tail-race  an4  removed  obstructions  in  the  creek 
below  the  same,  so  as  to  alter  the  natural  state  of  the  stream, 
and  increase  his  fall. 

In  support  of  the  exceptions,  the  referees  were  examined, 
and  gave  evidence  as  follows:  Bird  testified  that  the  referees 
had  the  defendant's  dam  drawn  off;  that  they  then  stopped  it 
below,  and  had  it  filled  to  a  certain  point;  that  when  the  water 
flowed  to  the  mouth  of  the  tail-race  on  McCalmont's  line,  they 
stopped  it  from  flowing  in;  that  they  went  on  the  principle  that 
McCalmont  had  a  right  to  use  all  the  power  on  his  land  in  his 
own  way;  that  they  did  not  consider  that  one  neighbor  had  a 
right  to  throw  the  water  over  the  line  of  another;  that  they  con- 
sidered the  height  of  the  dam  at  the  time  of  the  investigation, 
rather  than  at  the  time  when  built;  that  they  went  upon  the 
principle  that  the  dam  raised  Jihe  water  nine  and  a  quarter 
inches  higher  at  McCalmont's  line  than  if  there  were  no  dam 
there;  that  he  had  no  doubt  there  was  water  in  the  tail-race 
from  deepening  it,  and  that  there  was  a  deepening  at  the  line  of 
the  tail-race  after  Whitaker's  dam  was  built;  that  he  was  not 
satisfied  that  the  creek  was  deepened  below  McCalmont's  line; 
and  that  if  the  plaintiff's  tail-race  had  been  in  its  natural  state, 
still  the  defendant's  dam  would  have  backed  the  water  in  it. 

Craig  stated  that  McCalmont  had  from  twenty-one  to  twenty- 
seven  inches  fall  in  his  tail-race;  that  he  had  taken  out  all  his 
fall  but  about  an  inch;  that  by  so  doing  the  water  backed  up  on 
him  considerably;  that  when  the  water  in  Whitaker's  pond  was 
level  with  the  holes  in  the  dye-house,  it  rose  in  the  tail-race 
from  fourteen  to  fifteen  inches;  that  the  dam,  when  first  erected, 
threw  the  water  into  the  mouth  of  the  tail-race;  that  the  month 
of  the  tail-race  fills  up  every  year;  that  the  bottom  of  the  mouth 
of  the  tail-race  is  not  as  deep  as  the  bottom  of  the  creek  by 
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twelve  or  fifteen  inchee;  and  he  was  satisfied  that  the  tail-xaoe 
was  not  deepened  at  the  month. 

Toland  testified  that  the  referees  did  not  think  the  tail-race 
bad  been  deepened  at  the  line;  that  they  did  not  credit  the  wit- 
nesses who  stated  that  the  bed  of  the  creek  was  deepened;  and 
that  they  were  satisfied  that,  when  they  made  the  experiment, 
the  creek  was  fiowing  in  its  natural  channel. 

Sergeani  and  Chauncey,  for  the  defendant,  contended  that  if 
the  plaintiff  had  the  fall  in  1808,  and  did  not  then  use  it,  he 
eonld  not,  after  the  defendant  had  erected  his  dam,  avail  him- 
self of  it,  and  compel  the  defendant  to  conform  to  his  altera- 
tions. The  only  foundation  of  title  to  the  use  of  light,  air,  and 
water  is  occapancy :  2  Bl.  Oom.  13, 18,  403;  8  Kent  Oom.  858; 
Saich\.  Dwighi,  17  Mass.  296  [9  Am.  Dec.  145];  Angell  on 
Water  Courses,  89,  48,  69;  Appx.  21,  74,  170;  4  Go.  87.  In 
relation  to  the  right  in  question  the  defendant  was  the  prior 
occupant.  The  plaintiff  has  a  right  to  all  his  fall;  but  this  is 
no  more  than  a  right  to  occupy  it.  But  if  he  neglects  to  do  so, 
and  another  occupies  it,  he  can  not  afterwards  use  it  to  the  detri- 
ment of  the  prior  occupant. 

Smith  and  Broom,  for  the  plaintiff.  The  court  will  not  set 
aside  an  award,  unless  a  clear  mistake  of  law  or  fact  is  satis- 
factorily proved:  2  Yeates,  613;  5  Serg.  &  B.  52;  1  Binn.  59;  2 
Wash.  G.  O.  58.  The  plaintiff  may  vary  the  use  of  the  water 
within  his  line  as  he  pleases,  provided  he  does  not  injure  the 
rights  of  others:  3  Kent  Gom.  356;  Angell  on  Water  Courses, 
67,  68,  69,  and  Appx.  170;  4  Mason,  404.  The  owner  of  a 
mill  below  has  no  right  to  back  water  beyond  his  line:  17  Serg. 
ft  B.  373;  IBawle,  218. 

By  Court,  Gibsoh,  C.  J.  The  water  power  to  which  a  riparian 
owner  is  entitled  consists  of  the  fall  in  the  stream  when  in  its  nat- 
mal  state,  as  it  passes  through  his  land,  or  along  the  boundary  of 
it,  or  in  other  words,  it  consists  of  the  difference  of  level  between 
the  surface  where  the  stream  first  touches  his  land,  and  the  sur- 
face where  it  leaves  it.  This  natural  power  is  as  much  the  sub- 
ject of  property  as  is  the  land  itself,  of  which  it  is  an  accident; 
and  it  may,  in  the  same  way,  be  occupied  in  whole,  or  in  part, 
or  not  at  all,  without  endangering  the  right,  or  restricting  the 
mode  of  its  enjoyment,  unless  where  there  has  been  an  actual 
adverse  occupancy  or  enjoyment  for  a  period  commensurate 
with  that  required  by  the  statute  of  limitations,  a  fact  that  is 
not  pretended  here;  and  as  to  a  right  by  prior  appropriation, 
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that  has  regard  to  the  quantum  of  water  withdrawn  from  a 
stream  common  to  both  parties,  and  not  to  the  quantum  of  falL 
The  latter  can  be  augmented  only  by  subtracting  from  the  pro- 
prietor above,  by  swelling  back  on  him;  or  by  appropriating  a 
part  of  the  adjoining  proprietor's  fall  below,  by  excavating  the 
channel  within  his  boundary,  aud  carrying  out  the  bottom  on  a 
level  to  some  point  in  the  inclined  line  of  the  natural  desoent; 
and  it  seems  to  me  these  were  the  principles  which  guided  the 
referees  to  the  conclusion  at  which  they  arrived.  Instead  of 
attending  to  parol  evidence  of  the  original  height  of  the  de- 
fendant's dam,  as  well  as  of  present  conformity  to  its  original 
height,  and  inquiring  of  the  fact  of  present  injury  by  the 
state  of  the  fact  as  it  stood  originally,  they  had  recourse  at 
once  to  the  best  evidence  of  which  the  case  was  susceptible — 
the  evidence  of  their  own  senses.  They  proceeded  to  restoie 
the  creek  to  its  natural  state,  by  drawing  off  the  defendant's 
dam  till  the  mouth  of  the  plaintiff's  tail-race,  which  is  exactly 
where  the  creek  issues  from  his  boundary,  was  left  dry,  thus 
demonstrating  with  conclusive  certainty  that  for  all  the  swelling 
above  that  point,  the  dam  was  an  injury,  provided  the  channd 
of  the  creek  were  not  deepened  for  a  considerable  distance  be- 
low the  plaintiff's  line. 

But  even  if  such  deepening  existed  with  the  license  of  the 
proprietors  below  (and  it  seems  there  are  intervening  ones),  the 
power  thus  gained  by  the  plaintiff  would  be  as  much  the  sub- 
ject of  protection  from  injury  as  the  power  afforded  by  the 
stream  within  his  boundary.  But  it  seems  the  referees  had 
regard  to  the  right  of  the  defendant,  as  far  as  the  plaintiff's  is 
concerned,  as  extending  to  the  plaintiff's  line;  and  we  are  to 
judge  of  the  case  in  reference  to  the  view  they  have  taken  of  it. 
Now,  an  award  such  as  this  is  to  be  set  aside  only  for  plain 
and  palpable  error  in  matter  of  fact  or  of  law,  and  not  for  sus- 
picion of  error.  The  error  pointed  out  is  said  to  have  been  in 
the  assumption  of  a  right  for  the  plaintiff  to  set  his  wheel  at  any 
level  he  might  think  proper,  and  a  corresponding  duty  on  the 
part  of  the  defendant  to  furnish  fall  for  the  water  to  pass  off 
by  the  tail-race.  The  referees  deny  this  assumption,  and  the 
method  by  which  they  proceeded  shows  that  no  such  principle 
was  adopted. 

Again,  it  is  said  (and  this  is  the  only  part  of  the  case  about 
which  it  seems  possible  to  raise  a  doubt),  that  they  did  not  in- 
quire into  the  fact  of  deepening  the  channel  of  the  creek,  be- 
cause they  deemed  it  immaterial.     There  was  certainly  satis- 
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factory  eTidence  of  what  is  indeed  admitted,  a  considerable 
deepening  of  the  tail-race.  But  this,  it  is  evident,  could  have 
no  effect  on  the  result  of  the  experiment  to  ascertain  the  all- 
important  fact  of  swelling  the  water  in  the  bed  of  the  creek  at 
the  phintifira  boundaiy.  There  was,  however,  evidence  of 
stones  or  gravel  having  been  taken  from  the  creek,  which  the 
arbitrators  say  they  considered  to  be  of  little  value;  and  I  think 
it  was  rightly  so  considered,  inasmuch  as  it  was  viewed  in  refer- 
ence to  a  deepening  immediately  at  the  mouth  of  the  tail-race, 
and  not  an  excavation  carried  along  the  bed  of  the  creek  into 
tbe  land  of  the  adjoining  proprietor,  so  as  to  lower  the  level  of 
the  surface  at  the  entrance  of  the  tail-race.  They  say  they  did 
not  consider  an  excavation  there  as  a  thing  that  would  produce 
an  alteration  in  the  relative  level  of  the  surface,  but  as  a  hole 
in  the  bottom,  which  would  be  merely  filled  with  dead  water 
instead  of  gravel  or  sand.  But  there  was  in  fact  no  evidence 
of  such  an  excavation  as  would  sink  the  surface  of  the  water  at 
the  mouth  of  the  tail-race.  If  such  there  had  been,  it  would 
either  have  been  filled  up,  or  its  existence  manifested  in  the 
overfall  consequent  on  drawing  off  the  defendant's  dam,  nothing 
of  which  appears  to  have  been  discoverable. 

But  the  referees,  who  are  the  exclusive  judges  of  the  cred- 
ibility of  the  witnesses,  say  they  were  not  convinced  of  the  ex- 
istence of  any  improper  deponing;  and  in  this  it  seems  to  me 
they  judged  accurately.  In  addition  to  the  evidence  of  the 
channel  itself,  which  showed  no  trace  of  such  deepening,  it 
seems  pretty  clear  that  the  plaintiff  had  from  twenty-one  to 
twenty-seven  inches  of  fall  in  his  tail-race;  and  that  having  en- 
larged his  wheel  so  as  to  sink  the  under  part  of  it  but  thirteen 
inches  and  a  half,  it  now  stands  from  six  to  eight  inches  in 
back  water.  An  ingenious  manipulation  of  the  testimony 
might  perhaps  involve  the  case  in  obscurity;  but  these  are  facts 
of  which  there  is  little  doubt,  or  perhaps  dispute,  and  the  con- 
clusion from  them  is  inevitable.  There  is,  therefore,  to  be  judg- 
ment on  the  award. 

HusTOK,  J.  The  subject  of  the  use  of  a  flowing  stream,  and 
the  nature  and  extent  of  the  right  to  this  use,  are  of  much  im- 
portance; may  come  into  discussion  under  a  great  variety  of 
circumstances,  and  may  require  very  nice  discrimination  in  the 
application  of  principles  in  the  different  cases  which  will  occur. 
It  is  very  common  to  assume  a  general  principle  or  principles 
without  a  very  extended  view  of  the  subject;  without  consider" 
ing  all  the  cases  which  then  exist  or  may  arise.    The  general 
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principle  thus  assamed  may  be  correct  in  the  case  under  con- 
sideration, and  not  correct  on  a  different  state  of  facts  and 
rights.  Is  it  then  a  general  principle  ?  Although  it  is  stated 
as  one  by  the  judge  who  deliyers  it,  and  has  been  repeated  as 
such  never  so  often,  yet  if  a  case  not  before  thought  of  occurs, 
if  a  person  assuming  that  principle  as  universal  proceeds  to  act 
on  it  in  a  way  to  produce  undue  advantage  to  himself,  or  injury 
to  another,  it  is  the  duty  of  a  court  to  consider  carefully,  and 
if  necessary  to  modify  or  limit,  the  extent  of  the  principle. 

It  may  be  admitted  that  generally  a  man  has  a  right  to  use 
all  the  fall  in  a  stream  of  water,  from  the  place  where  it  enters 
his  land  to  the  spot  where  it  leaves  it;  nay,  more,  that  if  at  the 
first  erection  of  his  machiDery  he  did  not  use  it  all,  he  may 
change  his  site  within  his  land,  or  raise  his  dam  to  flow  it  back 
to  his  line,  or  deepen  his  tail-race  as  low  as  he  can,  so  as  to  de- 
liver the  water  into  its  natural  channel  at  his  lower  line.  But 
he  can  not  raise  his  dam  so  as  to  throw  the  water  back  on  the 
man  above  him;  nor  can  he  dig  his  tail-race  through  the  land 
of  the  owner  below,  so  as  to  deliver  the  water  into  its  natural 
channel  at  a  point  where  that  channel  is  lower  than  at  his  own 
line;  nor  can  he  go  into  the  channel  of  the  creek  in  the  farm 
below,  and  deepen  that  channel  so  as  to  make  the  bottom  of 
the  creek  lower  at  his  own  lower  line  than  it  was  in  a  state  of 
nature.  He  has  no  better  right  to  blow  rocks,  or  dig  out 
gravel  or  clay,  in  the  channel  of  a  creek  below  his  own  line, 
than  he  has  to  go  into  the  fields  below  and  dig  a  race;  in  either 
case  he  commits  a  trespass  on  the  man  owning  below.  If  he 
could  do  either,  he  could  take  from  the  owner  below  all  that 
person's  fall  and  add  it  to  the  tract  above.  In  the  case  before 
us,  the  person  below  had  all  the  rights  which  have  been  stated, 
as  fully  as  the  plaintiff  had;  to  the  lower  line  of  McCalmont 
he  could  dam  back  the  water,  and  no  farther;  but  his  right  ex  • 
isted,  as  the  creek,  both  at  the  bottom  and  top  line  of  the 
water,  was  in  a  state  of  nature. 

Every  man  who  has  seen  a  stream  of  water  knows  that  its 
bottom  is  not  a  regular  inclined  plane.  If  it  were,  the  depth 
and  the  current  would  be  equal;  it  is  often  very  far  from  it;  for 
mauy  yards  we  find  it  almost  a  stagnant  pool,  and  several  feet 
deep;  immediately  below  this  we  find  a  ledge  of  rock  or  of 
slate  or  of  hard  pan,  over  which  the  water  flows  only  a  few 
inches  in  depth,  and  flows  rapidly,  and  exhibits  a  ripple  of 
more  or  less  length,  or  a  succession  of  ripples.  Now  if  you  ^dg 
away  the  hard  pan  or  gravel,  or  blow  out  the  rooks  the  whole 
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length  of  these  ripples  to  the  depth  of  a  foot  or  two,  you 
change  the  pool  above,  and  its  surface  is  sunk  a  foot  or  two. 
Sappo8«§  the  line  of  the  tract  above  crossed  the  creek  over  this 
pool;  bj  taking  down  the  bottom  of  the  creek  below,  the  owner 
of  the  land  above  can  then  lower  the  surface  of  the  water  on 
the  tract  above — can  do  so  ?  But  can  he  do  it  legally  ?  Oer* 
tainly  he  can  not. 

Suppose  in  a  state  of  nature  there  was  four  feet  fall  in  the 
space  of  one  hundred  yards  in  the  land  below:  if  MeCalmont 
could  dig  out  all  this  fall,  so  as  to  make  it  level  for  the  whole 
of  the  hundred  yards,  he  would  have  four  feet  fall  at  his 
own  lower  line,  and  by  sinking  his  tail-race  up  to  his  wheel, 
could  sink  his  wheel  four  feet,  and  make  four  feet  addition  to 
his  head;]  but  if  the  man  below  can  not  dam  back  on  this  new 
wheel,  he  has  taken  four  feet  of  water  power  from  the  man  be- 
low, and  that  he  has  no  right  to  do.  The  principle  then  is, 
that  he  may  use  all  the  fall  from  his  own  upper  to  his  own  lower 
hne,  but  he  can  not  add  to  that  by  sinking  the  bed  of  the  creek 
on  the  land  below;  and  this  last  limitation  is  as  essential  and| 
important  to  MeCalmont,  the  plaintiff,  as  to  the  defendant;! 
for,  if  the  plaintiff  can  do  this,  the  man  above  him  may  do  the  j 
same  thing.  Rowland  could  then  sink  the  bottom  of  the  creek 
on  McCalmont's  land  and  on  his  own  land  above,  and  lower  his 
wheel  so  as  that  McCalmont's  present  dam  will  throw  back 
water  on  his  wheel,  and  then  sue  him;  and 'the  principle 
adopted  by  these  referees  will  lower  McCalmont's  own  dam, 
and  so  it  may  proceed  from  dam  to  dam  to  the  head  of  the 
stream. 

The  role  must  be  that  a  man  has  a  right  to  dam  back  the 
water  to  his  own  upper  line,  as  the  water  was,  and  as  the  bot- 
tom of  the  creek  was  in  a  state  of  nature,  when  he  built  his  dam; 
and  the  man  above,  although  it  is  possible  to  sink  the  bottom 
of  the  creek  so  as  to  make  the  dead  water  to  extend  and  the 
backwater  to  stand  over  and  on  to  his  own  land,  he  does  not 
and  he  can  not-  make  the  man  below  a  trespasser  by  so  doing. 

It  seems  to  me,  then,  there  was  an  essential  error  in  law  in 
the  principle  as  applied  to  the  case  before  the  arbitrators.  The 
important  inquiry,  perhaps  the  sole  inquiry,  or  rather  inquiries 
were,  did  Whitaker's  dam,  when  originally  built,  dam  the  water 
at  all  on  the  plaintiff's  land  ?  If  it  did  not,  has  it  been  raised 
since?  The  arbitrators  say  they  were  disposed  to  disbelieve  the 
witnesses,  as  to  deepening  the  bed  of  the  creek,  but  were 
of  the  opinion  that  the  dam  of  Whitaker  had  not  been  raised 
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since  its  first  erection;  but  they  all  thought  it  immaterial 
whether  the  bed  of  the  creek,  at  and  below  the  plaintiff's  line, 
had  or  had  not  been  deepened.  It  does  not  appear  to  have  oc- 
curred to  them,  that  by  the  sole  act  of  deepening  the  bed  of  the 
creek  below  and  then  sinking  his  own  tail-race,  McCalmontcan 
set  his  wheel  as  low  as  the  foundation  of  Whitaker's  dam;  in 
other  words,  take  away  the  whole  of  Whitaker's  water  power. 
I  assume  it  that  Whitaker  had  become  the  owner  of  the  water 
power  all  the  way  up  to  McCalmont's  line.  That  Whitaker^a 
dam  has  never  been  raised,  is  proved  in  so  many  ways,  and  so 
certainly,  that  it  can  not  be  doubted.  That  it  did  not  at  first 
occasion  the  water  to  overflow  McCalmont's  land  is  proved;  I 
may  say  admitted;  the  plaintiff's  own  witnesses  all  say  so. 
There  is  contradictory  evidence  as  to  blowing  out  rocks  at 
the  mouth  of  the  tail-race,  and  in  the  bed  of  the  creek  below, 
and  the  referees,  or  some  of  them,  say  they  rather  believed 
those  called  by  the  plaintiff.  There  are,  however,  cases  in  which 
a  matter  is  proved  incontestably  by  the  nature  of  things.  If 
Whitaker's  dam  did  not  throw  any  backwater  on  the  plaintiff's 
land  when  it  was  built,  and  has  never  been  raised,  it  would  not 
throw  any  backwater  on  it  now,  unless  the  plaintiff  had  lowered 
the  bottom  of  the  creek,  and  of  his  tail-race,  unless  there  is 
some  late  discovery  about  the  level  of  water  which  I  have  not 
learned. 

I  consider  this,  then,  a  case  of  plain  and  palpable  mistake  of 
both  fact  and  law,  and  would  have  set  aside  the  report.  I 
would  have  set  it  aside  if  there  were  reason  to  suspect  that  the 
matter  had  not  been  viewed  in  the  true  light.  The  plaintifiT  will 
allege  this  settles  the  rights  of  the  parties  finally;  I  would 
then  be  certain  they  were  settled  rightly.  There  is  no  good 
reason  why  a  report  of  three  men  should  have  more  sanctity 
than  a  verdict  of  twelve  instructed  by  a  judge.  The  law  makea 
ihem  equal;  I  would  not  give  any  preference  to  the  report. 

Judgment  on  the  award. 

Cited  in  Bovard  v.  Christy,  14  Pa.  St.  269,  as  holding  that  it  is  the  relativ* 

lieight  of  the  surface  which  determines  the  quantity  of  water  power. 

AwABD,  When  Sit  aswe  tor  Error  or  Mistaks.— See  Jocdpn  v.  Don* 
m4  14  Am.  Dec.  753,  note  754;  HeviUv.  The  State,  Id.  25^;  Alkm  r.Bolm^ 
8  Id.  660;  Pleaeante  v.  Hoaa,  1  Id.  449. 
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Jenihngs  v.  Gbatz. 

[8  Bawub.  168.] 

hauxD  Warramtt  in  Sale  ot  Goods— When  SxujDt  not  Liablb  vob.-* 
A  seller  is  not  aoBwerable  for  the  quality  of  an  article  that  has  been  in- 
spected and  received  by  the  buyer,  provided  it  be  in  spede  the  thing  for 
which  it  has  been  sold. 

PftAcncAL  Test  vor  Detbbminino  whether  an  article  is  m  specie^  what  it 
was  sold  for,  is  that  it  be  merchantable  under  the  denomination  affixed 
to  it  by  the  seller. 

Bulb  to  show  cause  \vhy  the  yerdict  should  not  be  set  aside. 
The  verdict  was  for  the  plaintiffs  for  two  thousand  one  hun- 
dred and  forty-four  dollars  and  twenty-three  cents.  The  plaint- 
iffs, who  were  auctioneers,  exposed  to  sale  a  quantity  of  teas, 
which  were  described,  in  a  printed  catalogue  distributed  pre- 
vious to  the  Bale,  as  teas  of  various  kinds. 

The  defendant  purchased  one  hundred  and  six  chests,  for 
nine  thousand  two  hundred  and  thirty  dolhirs.  Immediately 
afterwards  he  discovered  that  seventy-five  chests  were  spurious 
or  counterfeit,  and  declined  receiving  them,  but  offering  to  take 
the  thirty-one  chests  that  were  genuine.  In  the  course  of  a 
correspondence  between  the  parties  the  defendant  wrote  to  the 
plaintiffs  that  he  understood  that  they  were  preparing,  previous 
to  the  sale,  to  prosecute  a  claim  on  the  Ohinese  merchants, 
for  the  deception  practiced  on  the  supercargo  in  this  article. 
The  plaintiffs,  in  their  reply,  did  not  explain,  what  subse- 
quently appeared  to  be  the  fact,  that  they  were  pursuing  a  claim 
for  breach  of  contract,  and  not  for  fraud.  The  one  hundred 
aod  six  chests  were  sold  by  default,  and  this  suit  was  brought 
to  recover  the  difference  of  price  between  the  two  sales.  The 
defendant  alleged  that  the  article  contracted  for  was  not  the 
article  sold,  but  a  substitute,  different  in  its  nature,  which  he 
was  not,  therefore,  bound  to  receive;  that  the  plaintiffs  had  per- 
mitted him  to  remain  in  the  belief  that  they  had  been  deceived 
in  the  purchase,  and  sold  to  him  knowing  and  concealing  the 
defects,  while  it  was  their  duty  to  correct  the  error  before 
resorting  to  a  second  sale. 

IngenoU  and  Chauncey,  for  the  motion. 

Binney  and  Sergeant,  contra. 

By  GouBT.  In  Borrebins  v.  Sevan,  ante,  85,  it  was  determined, 
at  the  last  term,  that  the  seller  is  not  answerable  for  the  quality 
of  an  article  that  has  been  inspected  and  received  by  the  buyer, 
provided  it  be  in  specie  the  thing  for  which  it  has  been  sold. 


112  Jenninos  t;.  Gra.iz.  jTenn. 

In  the  case  at  bar  the  teas  were  proved  to  be  adulterated  with 
certain  leaves,  which,  it  is  believed,  do  not  belong  to  the  tea 
family.  But  it  was  also  shown  that  no  teas  of  the  same  de- 
nomination are  entirely  free  from  adulteration  by  admixture  of 
these  same  leaves;  and  if  a  small  degree  of  adulteration  were 
permitted  to  affect  the  question  of  specific  character,  there 
would  seldom  be  a  binding  sale.  Wines  are  constantly  adul- 
terated with  brandy;  in  fact  it  is  in  some  degree  a  constituent 
part  of  the  finest  Madeira;  and  brandy  itself  passes  in  the  mar- 
ket, although  notoriously  adulterated  with  alcohol,  in  a  cheaper 
form.  Drugs,  chemicals,  paints,  dye  stuffs,  and  a  countless 
number  of  other  commodities,  are  constantly  purchased  by 
dealers  or  consumers,  with  full  knowledge  that  they  are  not 
entirely  free  from  admixture.  The  pigment  called  white  lead 
is  frequently  purchased  by  house  painters  when  they  are  ap- 
prised that  it  contains  a  portion  of  Spanish  whiting,  which  is 
not  supposed  to  affect  the  denomination  of  the  article,  but  its 
quality  and  price.  Adulteration  may,  however,  be  carried  bo 
far  as  to  destroy  the  distinctive  character  of  the  thing  alto- 
gether; and  in  doubtful  cases  there  is  perhaps  no  practical 
test  but  that  of  its  being  merchantable  under  the  denomination 
affixed  to  it  by  the  seller.  The  application  of  this  test  to  the 
case  at  bar,  produces  a  result  decisively  unfavorable  to  the  de- 
fendant. The  teas  were  resold,  at  prices  not  greatly  reduced^ 
to  dealers,  although  put  on  thoir  guard,  it  may  be  presumed, 
by  the  defendant's  repudiation  of  the  article.  As  to  the  speoifio 
character  of  the  teas,  then,  the  defendant  was  not  deceived, 
however  mistaken  he  may  Lave  been  as  to  their  quality;  and 
that  no  fact  was  withheld,  which  it  was  proper  for  him  to  know, 
we  are  fully  satisfied  from  the  evidence.  There  is  therefore  no 
reason  to  disturb  the  verdict. 
Bule  discharged. 

Cited  in  Dailey  ▼.  Cfreen,  15  Pa.  St.  125,  to  the  point  that  where  goodi  an 
sold  by  sample  or  upon  a  written  contract,  there  is  an  implied  warranty  that 
the  articles  shall  answer  the  description  in  the  written  contract,  when  the 
purchaser  had  no  opportunity  of  inspecting  them.  Also  dted  and  explained 
in  Carson  v.  BaUlie,  19  Id.  379. 

On  the  question  of  implied  warranty  in  sale  of  chattels,  see  cases  in  this 
series  refenred  to  in  note  to  Borrekma  v.  Bevant  ante^  85. 
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E^BAUSE     V.    BeTTEL. 

[8  RAinUB,  199.] 

BniuiCT  TO  Mabbtted  Daughter  or  Testator  with  a  limitation  to  the  hein  of 
her  body  in  ease  of  her  death,  does  not  indicate  an  intention  to  limit  the 
beqnest  to  her  separate  use;  and  the  property  bequeathed  will  be  snbjeot 
to  the  marital  rights  of  her  husband. 

buSTEB  ov  Insolvent  Debtor  stands,  in  regard  to  cross  demands,  in  the 
same  position  as  the  debtor  himself;  and,  therefore,  in  a  suit  by  such 
tmstee  to  recover  from  administrators  with  the  will  annexed,  a  legacy 
given  to  the  insolvent's  wife,  payments  made  by  the  defendants  for  the 
insolvent  are  available  as  an  equitable  defense. 

Ebbob  to  the  court  of  common  pleas  of  Lehigh  county. 
Assumpsit  brought  by  Krause,  assignee  of  John  Moll,  for  the 
use  of  Moll's  creditors,  against  Christian  F.  Beitel  and  Freder- 
ick Newhardt,  administrators,  \vith  the  will  annexed,  of  Lorentz 
Kewhardt,  deceased.  A  case  was  stated  for  the  opinion  of  the 
court  below,  which,  it  was  agreed,  should  be  considered  as  a 
special  verdict.  This  agreed  statement  was  in  substance  as 
follows:  Lorentz  Newhardt  by  his  will,  which  was  duly  proved 
after  his  death,  viz.,  on  the  eighth  of  August,  1817,  devised  to 
his  children  certain  real  estate,  to  some  portions  of  which  he 
aflixed  a  value.  He  declared  that  if  any  of  his  children  should 
refuse  to  accept  the  property  at  the  value  he  affixed  to  it,  then 
the  eldest  son  should  take  it,  and  if  he  refused,  the  next,  and 
so  on,  to  the  youngest;  and  if  all  the  sons  should  refuse  it,  then 
the  same  right  should  devolve  upon  the  daughters,  in  succession, 
according  to  their  respective  ages;  and  if  all  the  children  re- 
fused it  at  the  valuation,  then  he  directed  that  his  executors 
should  sell  it.  He  then  directed  that  his  whole  estate  should 
be  equally  divided  among  his  ten  children,  whom  he  named, 
and  added:  "And  if  one  or  other  of  my  children  should  depart 
this  life,  then  his  bequest  or  legacy  shall  come  to  the  heirs  of 
his  body."  He  appointed  his  son  Frederick  and  his  son-in-law 
John  Moll  his  executors.  In  September,  1820,  the  said  execu- 
tors were  dismissed  from  their  trust,  and  letters  of  administra- 
tion, with  the  will  annexed,  were  issued  to  Frederick  Newhardt 
and  Christian  F.  Beitel. 

Ou  the  fourth  of  December,  1820,  John  Moll  was  discharged 

under  the  insolvent  laws,  and  on  the  sixth  of  February,  1826, 

Krause,  his  assignee,  gave  bond,  which  was  approved  by  the 

court.     After  the  payment  of  debts  and  specified  legacies,  there 

remained  in  the  hands  of  the  defendants,  as  administrators  of 

the  deceased,  a  him  of  money,  the  proportion  of  which,  be« 
AM.  Dm.  voi^  xxm-a 
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queathed  to  Elizabeth  Moll,  the  wife  of  John  Moll,  was  two 
hundred  and  sixty-eight  dollars  and  seventeen  cents.  John 
Moll  and  Elizabeth,  his  wife,  were  both  living  at  the  time  this 
action  was  brought. 

In  November,  1816,  John  Moll  and  Frederick  Newhardt  gave 
their  joint  single  bill  to  John  Biery  for  one  hundred  and  fifty 
dollars,  payable  on  demand,  with  interest  from  that  date.  New- 
hardt was  the  surety,  and  Moll  alone  beneficially  interested  in 
this  bill.  Judgment  was  obtained  on  this  bill  in  the  court  of 
common  pleas  of  Lehigh  county  for  one  hundred  and  sixty-six 
dollars  and  fifty-seven  cents  in  April,  1820.  On  the  second  of 
December,  1820,  George  Yunt  paid  this  judgment,  amounting, 
with  costs,  to  one  hundred  and  eighty  dollars  and  seventeen 
cents,  for  Newhardt,  and  took  an  assignment  thereof  from 
Biery.  At  the  same  time,  as  an  additional  security  to  Yunt  for 
his  advancement,  Newhardt  pledged  to  him  a  bond  for  the  pay- 
ment of  one  hundred  pounds,  which  he  received  from  Beitel, 
one  of  the  administrators  with  the  will  annexed  of  Lorentz  New- 
hardt, deceased,  as  a  part  of  the  legacy  bequeathed  to  the  said 
Frederick  Newhardt.  In  the  following  year  Yunt  purchased  a 
plantation  from  Frederick  Newbardtand  reassigned  to  him  said 
bond,  as  and  for  one  hundred  and  eighty  dollars  cash,  and  it 
was  accepted  by  Newhardt  as  so  much  on  account  of  the  first 
payment.  On  the  eighth  of  August,  1820,  Frederick  Newhardt 
indorsed,  for  the  accommodation  of  Moll,  his  promissory  note 
of  that  date  for  one  hundred  and  seventy  dollars,  on  which 
note  a  judgment  was  obtained  against  Newhardt  on  the  fifth  of 
January,  1821,  who,  on  the  sixteenth  of  March,  1826,  paid  one 
hundred  and  fifteen  dollars  and  twenty-eight  cents  on  account 
of  the  judgment. 

The  said  sum  of  one  hundred  and  eighty  dollars  and  seven- 
teen cents,  with  interest  from  the  second  of  December,  1820, 
and  the  said  sum  of  one  hundred  and  fifteen  dollars  and 
twenty-eight  cents,  with  interest  from  the  sixteenth  of  March, 
1826,  were  still  due  to  said  Frederick  Newhardt,  and  were 
claimed  to  be  set  ofif  against  the  demand  of  the  plaintiff.  The 
question  for  the  opinion  of  the  court  below  was,  whether  or  not 
in  a  suit  by  a  trustee  against  the  administrators  with  the  will 
annexed,  to  recover  the  legacy  by  the  testator  to  the  insolvent's 
wife,  the  matters  stated  in  the  case  as  having  taken  place  be- 
tween John  Moll,  the  insolvent,  and  Frederick  Newhardt,  one 
of  tLe  defendants,  formed  a  set-off  or  equitable  defense  in  favor 
of  the  defendants. 
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The  court  was  of  the  opinion  that  the  liahilities  contracted  by 
Frederick  Newhardt,  before  the  assignment  by  John  Moll  to 
the  plaintiff  according  to  the  ease,  having  been  discharged  by 
the  said  Frederick  Newbardt,  before  this  action  was  bvought, 
do,  for  the  amount  of  money  so  paid  by  the  said  Frederick 
Newhardt  for  and  on  account  of  the  said  John  Moll,  furnish  an 
equitable  defense  in  this  action,  according  to  the  repeated  de- 
cisions of  the  courts  in  Pennsylvania.  And  the  court,  there- 
fore»  upon  the  whole  of  the  case  stated,  give  judgment  in  favor 
of  the  defendants,  each  party  to  pay  their  own  costs*  Various 
errors  were  assigned  in  this  court. 

Brooke,  for  the  plaintiff  in  error,  cited  Act  of  twentieth  March, 
1814,  sees.  4,  6;  Purd.  Dig.  389;  Lessee  of  WiUia  v.  Bow,  8 
Testes,  620;  Kennedy  v.  Ferris,  5  Serg.  &  R.  397;  Wickersham 
T.  Nichoison,  14  Id.  118  [16  Am.  Dec.  478];  Babbington  on  Set- 
off, 116,  117,  118;  Lighly  v.  Brenner,  14  Serg.  &  R.  132;  17 
Johns.  113;  Perry  v.  BoUeau,  10  Serg.  &  R.  208;  Frost  v. 
Carter,  1  Johns.  Cas.  73;  6  Johns.  Ch.  286;  Buel  v.  Gordon, 
6  Johns.  126;  Stat.  4  and  5  Ann,  c.  16;  Stat.  Geo.  II.,  c.  22; 
8  BL  Com.  154;  Marks  v.  Barker,  1  Wash.  C.  0. 178;  Sieigl&man 
▼.  Jeffries,  1  Serg.  &  R.  477  [7  Am.  Dec.  626];  Heck  v.  Schener, 
4  Id.  249  [8  Am.  Dec.  700];  Shaw  v.  Badger,  12  Id.  276;  Light 
T.  Stoever^s  Executors,  Id.  431. 

Porter,  for  the  defendants  in  error,  cited  Lodge  v.  EamiUon, 
2  Serg.  &  R.  49;  Ingraham  on  Insolvency,  223,  227,  228;  Jami- 
son V.  Brady,  6  Serg.  &  R.  466  [9  Am.  Dec.  460];  lorbert  v. 
IMnning,  1  Teates,  432;  King  v.  Deihl,  9  Serg.  &  R.  409;  ScoU  v. 
Pine,  2  Id.  59;  DeUd  v.  King,  6  Id.  31  [9  Am.  Dec.  407];  BUzer^s 
Executor  v.  Eahn,  Id.  238;  Miftin  v.  Neat,  Id.  460;  FerrecY.  Cam^ 
mopwealth,  8  Id.  315. 

By  Court,  Gibson,  C.  J.  Nothing  in  the  will  indicates  an  in- 
tent to  limit  the  bequest  in  favor  of  Elizabeth  Moll  to  her  sep- 
arate use.  The  limitation  to  her  heirs  in  case  of  her  death  was 
probably  inserted  to  prevent  the  legacy  from  lapsing;  but  it  is 
manifest,  from  its  being  used  also  in  reference  to  the  testator's 
sons,  that  it  was  not  intended  to  control  the  marital  rights  of 
the  husbands  of  his  daughters. 

The  remaining  point  I  take  to  be  equally  clear.  As  regards 
cross-demands,  the  trustee  of  an  insolvent  estate  stands  in  a 
situation  perhaps  less,  but  certainly  not  more,  favorable  than 
that  of  any  other  assignee,  his  interest  in  the  insolvent's  debts 
being  exactly  that  of  the  insolvent  himself  as  it  stood  affected 
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by.  couDterrailing  equities  at  the  time  of  the  assignment.  The 
creditors  are  not  purchasers  in  the  first  instance,  and  the 
trustee  takes  for  their  benefit,  consequently  subject  to  all  the 
rights,  which  may  grow  out  of  the  original  transaction.  It  is 
immaterial,  therefore,  whether  the  liability  set  up  as  a  defense 
were  originally  absolute  or  contingent,  the  relations  of  the  par- 
ties being  unalterable  by  the  accidental  insolvency  of  one  of 
them.  Here  one  of  the  defendants  had  actually  paid  a  debt  for 
the  insolvent  before  his  discharge,  and  was  sued  for  another^ 
which  he  has  been  compelled  to  pay  since,  and  it  conflicts  with 
no  provision  of  the  legislature  to  allow  the  defendants  the  ben- 
efit of  these  payments,  not  perhaps  as  a  set-o£r,  but  as  a  defense, 
that  would  be  made  available  by  a  chancellor,  as  was  held  in 
Franiz  v.  Brown,  1  Penn.  261,  without  the  aid  of  any  statutory 
provision  whatever.  We  do  not  perceive,  therefore,  that  the 
court  below  erred  in  doing  substantially  the  same  thing  in  an 
action  at  law. 

Judgment  affirmed. 

Cited  in  EsUUe  qf  KitUdnger,  2  Ash.  469,  u  fanuBhing  an  instanoe  of  wbaM 
wording  of  a  beqaest  to  a  /eme'Covert  will  not  make  it  inure  to  her  separata 
nse;  in  EngUbeH  v.  Blanjot,  1  Miles,  228,  2  Whart.  246;  and  in  Eherle  ▼. 
Hdier,  13  Pa.  St.  628,  to  the  point  that  the  tmstee  of  an  insolvent  stands  in 
the  same  position  as  the  insolvent  himself;  and  in  Romig  v.  Erdmetn^  5 
Whart  116,  as  authority  for  the  position  that  the  amount  paid  by  an  ex«o 
ntor  can  be  set  up  as  a  defense  in  a  suit  against  him  by  the  assignee  of  aa  ia- 
iolvent  legatee. 

AssioinEES  Take  Subjsct  to  all  pre-oxisting  equities  against  asssgnor:  A 
ihe  Matter  qfllowe,  19  Am.  Deo.  398. 
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State  v.  Gbank. 

[2  Bailbt,  06.] 

Av  IvDiomxMT  CntTAiK  TO  A  Ck>MMON  IifTXNT  in  the  description  of  third 

penons  is  snffident,  if  the  objection  of  nnoertainty  be  first  raised  after 

Terdictb 
SufficuDrr  DiscBiFnoif  ov  thb  Injubt  from  which  death  arose  is  afforded 

by  the  phrase  "one  mortal  braise;"  nor  is  it  necessary,  if  the  injury  be 

on  the  head,  that  the  particular  portion  of  the  head  be  mentioned  in  the 

indictment. 
Uyon  Gsztesal  Vkbdict  ot  Guiltt,  Judomknt  xat  bb  Giyen  upon  any  one 

or  all  of  seyeral  felonies  of  the  same  degree,  induded  in  the  indictment 

as  they  may  have  been  supported  by  proof. 
As  Ikdictment  need  not  Allege,  when  the  prisoner  is  charged  as  aooessory» 

the  conviction  of  the  principal 
JuBOBS  NEED  NOT  BB  CALLED  in  the  Order  of  their  names  on  the  venire. 
Tbm  Peisoneb  is  not  Allowed  to  Examine  the  jurors  as  to  whether  they 

have  made  up  their  minds  as  to  his  guilt  or  innocence. 
Thb  State  has  the  Right  to  Elect  which  of  two  prisoners,  jointly  indicted, 

severing  in  their  defense,  shall  be  first  tried. 
Pabol  Evidence  is  Admissible  on  Tblal  of  One  charged  with  "aiding  and 

abetting"  a  crime  to  prove  the  guilt  of  the  principid. 
Tbb  Rboobd  of  CoNVTcnoN  IS  the  Only  Admissiblb  Evidence  to  prove 

the  conviction  of  the  principal  on  the  trial  of  the  accessory  before  the 

£sct. 
Av  Abettob  in  a  Cbdce  mat  be  Guiltt  of  Mubdeb,  though  his  principal 

be  guilty  of  manslaughter. 
CcnmasioNs  abb  not  Extobted  bt  Hopb  ob  Feab,  unlawfully  created, 

when  made  upon  advice  so  to  do  to  avoid  odium,  or  when  made  after 

having  obtained  advice  as  to  the  legal  consequences  of  the  crime. 

Thib  was  an  indictment  for  the  murder  of  Stephen  Crank, 
father  of  the  defendant.     There  were  several  counts  to  the  in* 
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dictment  charging  the  prisoner  as  principal,  as  principal  to- 
gether with  his  mother,  as  aiding  and  abetting  a  negro  slave  in 
the  crime,  as  aiding  and  abetting  persons  nuknown  in  the  crime, 
and  fioally  as  accessorjL  before  the  fact  to  the  negro  slave  above 
mentioned.  Each  one  of  these  charges  was  in  a  separate  count 
The  prisoner  and  bis  mother  severed  in  tbeir  defense.  The 
prisoner  was  convicted.  The  grounds  urged  in  arrest  of  judg- 
ment, and  on  motion  for  new  trial,  sufficiently  illustrate  the 
case. 

In  arrest  of  judgment:  1.  The  count  charging  prisoner  as 
aiding  and  abetting  slave  Jack,  did  not  state  whose  slave  Jack 
was;  2.  There  was  not  sufficient  description  of  the  injury  from 
which  death  arose;  8.  It  was  not  stated  on  what  part  of  the 
head  was  the  injury;  4.  The  counts  charging  several  different 
offenses  upon  general  verdict  of  guilty,  no  judgment  could  be 
given;  5.  That  some  of  the  counts  were  defective,  and  no  judg- 
ment could  be  given  upon  such  verdict;  6.  The  count  charging 
the  prisoner  as  accessory  to  the  slave  Jock,  did  not  state  the 
conviction  of  Jack. 

For  a  new  trial:  1.  The  jurors  were  called  from  juries  Nos.  1 
and  2,  and  not  in  the  order  in  which  they  stood  on  the  venire; 
2.  The  court  held  that  the  prisoner  could  not  inquire  of  one  of 
the  jurors  whether  he  had  made  up  his  mind  as  to  the  guilt  or 
innocence  of  the  prisoner;  3.  The  prisoners  severed  in  their 
<[efense,  and  the  court  awarded  the  right  of  election,  as  to  which 
should  be  first  tried  to  the  state;  4.  The  permitting  by  the 
court  of  the  state  to  prove  by  parol  evidence  that  a  negro  man 
slave  Jack  committed  the  murder  as  principal;  5.  The  evidence 
only  proved  the  common  law  crime  of  manslaughter  on  the 
part  of  the  slave,  to  which  there  could  be  no  aiders  or  abettors. 
And  the  court,  on  request,  refused  to  so  charge  the  juiy;  6. 
The  court  received  the  declarations  of  prisoner,  after  he  had 
been  urged  to  make  such  declarations,  as  otherwise  odium 
would  rest  on  him;  7.  The  court,  after  evidence  given  of  the 
declarations  of  deceased  that  he  would  hang  himself,  allowed 
evidence  of  the  reasons  that  he  gave;  8.  The  court  received  the 
confessions  of  the  prisoner,  made  after  he  had  been  assured  by 
the  sheriff  that  the  law  would  be  favorable  to  one  guilty  of  the 
crime  he  confessed;  9.  The  verdict  was  against  evidence. 

T.  WiUiamSfjun.,  and  A,  W.  Thompson,  for  the  appeal. 

Pearson,  contra. 

By  Court,  O'Nball,  J.    I  will  consider  the  grounds  of  the 
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prisoner's  motions  in  arrest  of  judgment  and  for  a  new  trial  in 
their  order. 

1.  An  indictment,  in  the  language  of  Lord  Hale,  is  a  plain, 
brief,  and  certain  narrative  of  an  offense  committed,  by  any 
person,  and  of  those  necessary  circumstances  that  concur  to 
ascertain  the  fact  and  its  nature:  1  Chit.  Grim.  L.  168;  2  Hale 
P.  C  169.  If  an  indictment  on  its  face  is  defective  in  any  of 
those  respects,  it  will  be  a  good  ground  in  arrest  of  judgment. 
Bat  if  enough  appears  in  the  indictment  to  inform  the  prisoner 
to  what  he  is  to  answer,  to  enable  the  jury  to  pass  on  his  guilt 
or  innocence,  and  the  court  to  pronounce  the  judgment  of  the 
law,  it  is  generally  sufficient:  1  Chit.  Orim.  L.  169.  In  the 
language  of  the  late  Judge  Brevard,  in  the  case  of  the  State  v. 
Fley  and  Bochdle,  **  a  good  legal  exception  to  an  indictment 
in  arrest  of  judgment  after  verdict  must  be  for  some  defect 
in  the  indictment,  for  want  of  sufficient  certainty  in  setting 
forth  either  the  person,  the  time,  the  place,  or  the  offense." 
"As  to  the  form  of  an  indictment  in  a  particular  case, 
if  the  criminal  law  is  silent,  resort  may  be  had  to  decis- 
ions on  the  requisites  of  pleading  in  the  civil  cases:"  1  Ohit. 
Cfim.  li.  168.  The  objection  here  raised  applies  to  the  third 
and  fifth  counts  of  the  indictment.  In  the  third  he  is  indicted 
as  present,  aiding  and  abetting  "the  aforesaid  negro-man 
slave  named  Jack;"  in  the  fifth  he  is  indicted  that  "  the  said 
n^TO-man  slave  named  Jack,  the  said  Thomas  did  stir  up^ 
move,  abet,  counsel,  and  procure  to  do  and  commit  the  felony 
and  murder  aforesaid." 

It  is  contended  that  the  description  of  the  slave  by  his  name 
is  not  sufficientiy  certain,  without  saying  whose  slave  he  was. 
In  the  description  of  persons,  other  than  the  prisoner  on  his 
trial,  certainty  to  a  common  intent  is  sufficient:  1  Chit.  Orim. 
L.  211;  2  Hawk.  P.  C.  c.  25,  sees.  71,  72.  Under  this  rule  a 
person  may  be  described  by  the  name  by  which  he  is  usually 
known:  1  Chit.  Crim.  L.  215.  The  slave  was  described  by  his 
only  name,  and  the  description  is  surely  certain  to  a  common 
intent.  It  is  no  objection  to  say  that  there  are  other  slaves  of 
the  same  name.  That  applies  rather  to  the  proof:  it  is  an 
ambiguity  not  created  by  the  indictment,  but  by  the  evidence, 
and  may  be  removed  in  the  same  way.  There  are  in  every  dis* 
trict  many  white  men  of  the  same  Christian  and  surname;  but 
because  this  is  the  fact,  it  does  not  follow  that  any  other  de« 
Bcription  of  one  of  them,  than  by  his  usual  name,  would  be 
necessary  in  an  indictment.     The  objection  will  not  appear  in 
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it;  for  we  are  not  to  intend  that  there  is  another  person  of  the 
same  name,  until  it  appears  to  be  so,  either  from  the  indict* 
ment  itself,  or  from  the  proof.  If  it  should  appear  from  an  in- 
dictment that  two  persons  of  the  same  name  were  in  some  way 
connected  with,  or  concerned  in  the  same  offense,  and  nothing^ 
appeared  by  which  their  separate  identity  could  be  ascertained, 
it  might  be  a  good  exception  in  arrest  of  judgment;  but  if  the 
difficulty  arises  from  the  proof,  then  the  proof  must  fix  the 
identity. 

But  it  is  said  that  an  acquittal  in  this  case  could  not  have 
been  pleaded  in  bar  to  an  indictment  charging  him  as  a  princi- 
pal in  the  second  degree,  or  as  an  accessary  before  the  fact,  to 
a  negro  slave  man  named  Jack,  the  property  of  Stephen  Crank. 
I  am  satisfied  that  it  could  have  been  so  pleaded.  The  indict- 
ment here  shows  that  he  was  principal  in  the  second  degree,  or 
as  an  accessary  before  the  fact  to  a  negro-man  slave  named 
Jack,  who  murdered  Stephen  Crank.  The  legal  offense  is  the 
same,  and  unless  it  could  be  shown  that  two  persons  of  that 
name  were  murdered  by  two  negro-men  slaves  of  same  name, 
there  could  be  no  donbt  that  it  was  the  same  crime.  If,  how- 
ever, there  was  anything  in  the  objection,  it  comes  too  late 
after  a  verdict.  The  objection  is  to  the  description  of  the  agent, 
who  committed  the  fact.  If  this  was  uncertain,  a  demurrer  to 
the  indictment,  or  a  motion  to  quash  it,  was  the  proper  course. 
The  evidence  and  verdict  have  now  rendered  that  certain  which 
was  before  supposed  to  be  uncertain;  and  according  to  a  well- 
settled  rule  in  civil  cases,  a  defective  description  of  a  slave,  or 
other  chattel,  the  subject-matter  of  the  suit,  is  cured  by  the 
verdict:  Teague  v.  Griffin^  2  N.  &  M.  93;  and  as  there  is  nothing 
in  the  criminal  law  contrary  to  it,  we  may  well  deduce  from  de- 
cisions on  civil  proceedings  a  rule  to  govern  criminal  cases. 

2.  The  objection  raised  by  this  ground  is  as  to  the  descrip- 
tion of  the  wound  or  injury  inflicted  on  the  deceased,  and 
from  which  his  death  resulted.  In  geueral,  where  a  wound 
penetrates  through  the  skin  and  into  the  flesh,  it  is  nec- 
essary to  state  its  length  and  depth:  3  Chit.  Crim.  L.  734. 
The  reason  assigned  for  this  particularity  of  description  is, 
that  the  court  may  see  from  it  that  it  was  an  adequate  cause 
of  death:  Id.  But  if  the  wound  penetrates  through  the  body, 
or  a  limb  is  cut  off,  it  is  unnecessary  to  give  any  description  of 
the  length  or  depth  of  it.  Because,  in  the  first  case,  if  it  pene- 
trates through  the  body,  it  is  of  sufficient  depth  to  prove  fatal; 
and  in  the  second  case,  it  is  impossible  to  describe  the  wound 
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by  its  length  and  depth:  3  Chit.  Grim.  L.  734,  735.  But  a 
braise  can  not  have  any  ascertaiaed  depth  or  length ;  nor  would 
any  depth  or  length  of  a  bruise  make  it  necessarily  appear  to  be 
an  adequate  cause  of  death.  It  is,  therefore,  always  charged  in 
indictments  to  be  "one  mortal  bruise:"  3  Obit.  Grim.  L.  759, 
760,  763.  In  this  case,  it  is  said  that  the  wound  or  injury 
penetrated  through  the  skin,  fractured  and  drove  in  the  skull. 
This  may  be  so,  and  still  it  does  not  vitiate  the  indictment,  for 
OQ  its  face  it  charges,  according  to  the  established  form,  an 
adequate  cause  of  death.  If  the  evidence  did  not  support  the 
description,  the  objection  would  be  to  it,  and  not  the  indict- 
ment. But  the  objection  could  not,  even  in  that  point  of  view, 
avail  the  prisoner,  for  the  term  **  mortaf "  is  indispensably  nec- 
essary to  be  used  in  describing  the  wound  or  bruise,  and  when 
so  described,  an  adequate  cause  of  death  has  been  assigned, 
which  will  be  supported  by  evidence  of  any  deadly  wound  or 
bruise. 

3.  This  ground  applies  solely  to  the  first  count  in  which  the 
prisoner  is  indicted  as  principal  in  the  first  degree.  The  other 
four  counts  conform  to  the  technical  accuracy  which  tbis  ground 
contemplates.  The  description  in  the  first  count  is,  however, 
sufficient  It  describes  the  blows  as  given  upon  the  head,  and 
the  mortal  bruises  as  there  inflicted.  This  is  according  to  sev- 
eral precedents:  See  3  Ghit.  Grim.  L.  759,  763.  But  with- 
out reference  to  forms,  it  may  be  justified  on  principles.  The 
object  of  stating  the  part  on  which  the  injury  was  inflicted  is  to 
enable  the  court  to  see  that  it  was  some  vital  part,  fron^  the  in* 
jury  of  which  death  would  likely  ensue.  The  head  is  supposed 
by  some  to  be  the  temple  of  life,  and  whether  this  supposition 
be  true  or  false,  it  is  a  most  vital  part.  There  is  no  difference 
as  to  the  effect  upon  life,  upon  what  part  of  the  head  an  injuiy 
is  inflicted;  death  may  be  the  consequence  in  one  as  well  as  an- 
other. There  is  no  necessity,  then,  to  distinguish  whether  the 
injury  is  inflicted  on  the  right  or  left  side,  the  fore  or  hind  part 
of  the  head.  To  obviate  every  possible  objection,  this  technical 
accuracy  is  usually  observed  by  the  solicitors;  but  it  is  not  in- 
dispensably necessary  to  the  validity  of  the  indictment.  Where 
an  injury  is  inflicted  on  the  neck,  breast,  stomach,  or  body,  it 
is  sufficient  so  to  state  it,  without  designating  the  part  of  either: 
3  Ghit.  Grim.  L.  736. 

The  fourth  and  fifth  grounds  may  be  considered  together,  and 
they  present  two  propositions:  First,  that  when  a  prisoner  is 
indicted  as  principal  in  the  first  and  second  degree,  and  as  an 
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accessary  before  the  fact,  and  there  is  a  general  verdict  of 
gailty,  DO  jadgment  can  be  rendered.  Second,  that  when  there 
is  a  good  aud  bad  count,  and  a  general  verdict  of  guilty,  no 
judgment  can  be  given.  The  same  indictment  against  the  same 
defendant  may  contain  counts  for  several  felonies  of  the  same 
degree,  and  it  is  no  ground  of  either  demurrer,  or  in  arrest  of 
judgment:  1  Chit.  Crim.  L.  252,253.  The  reason  is  obvious, 
because  the  same  plea  may  be  pleaded  to,  and  the  same  judg- 
ment given  on  all  the  counts.  If,  therefore,  several  felonies  of 
the  same  degree  be  included  in  the  same  indictment,  and  there 
is  a  general  verdict,  judgment  may  be  given  on  any  or  all  of 
them,  according  as  they  may  have  been  supported  by  the  proof. 
It  is  supposed  that  some  of  the  counts  of  the  indictment  in 
this  case  are  defective;  but  this  is  not  the  case:  they  are  all 
good.  The  objection,  however,  is,  in  reality,  that  some  of  the 
counts  are  not  supported  by  the  evidence,  and  hence  it  is  in- 
ferred that  the  judgment  ought  to  be  arrested.  This  I  have 
already  shown  can  not  be  done.  But  let  it  be  conceded  that 
one  of  the  counts  is  defective,  still  it  can  not  avail  the  prisoner. 
For  in  England  it  is  well  settled  that  where  there  is  a  general 
verdict  of  guilty,  and  there  is  any  good  count  in  the  indictment, 
it  will  be  referred  to  that,  and  supported:  1  Chit.  Crim.  L.  249. 
The  reason  is  because  the  jury,  on  the  law  and  the  facts,  have 
found  the  prisoner's  guilt;  and  enough  appearing  on  the  record 
to  enable  the  court  to  see  his  crime,  and  award  its  appropriate 
legal  punishment,  there  is  nothing  to  prevent  the  rendition  of 
judgment.  In  civil  cases  in  England  a  different  rule  prevails. 
There,  if  there  are  good  and  bad  counts  in  a  declaration,  and  a 
general  verdict  of  damages  is  rendered,  the  judgment  will  be 
arrested.  Because,  say  the  English  judges,  the  jury  may  have 
given  damages  on  the  bad  as  well  as  the  good  counts,  for  aught 
that  appears,  and  in  this  uncertainty  no  judgment  can  be  given. 
But  in  this  state  the  rule  is  the  same  in  civil  and  criminal  cases. 
If  there  are  good  and  bad  counts,  and  a  general  verdict,  in 
legal  intendment,  it  is  considered  as  given  on  the  good  counts: 
Neal  V.  Lewis,  2  Bay,  204;  State  v.  Poole,  2  Treadw.  494;  The 
State  V.  Ftey  and  Bochelle,  decided  April  term,  1809,  of  the 
constitutional  court  at  Columbia.  In  the  argument  it  was  said 
that  in  no  capital  case  had  this  rule  been  sanctioned.  If  this 
WHS  the  case  it  could  not  affect  it,  for  to  be  a  rule  it  must  be 
uniform  in  its  operation  and  must  apply  to  capital  cases  as 
well  as  misdemeanors.  In  Poole's  case  I  find,  on  looking  into 
the  statement  of  the  brief  preceding  Judge  Colcock's  opinion. 
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that  it  was  a  case  of  lacenj  for  stealing  an  ax.  Fley's  and 
Bochelle's  case  was  one  of  murder,  and  in  that  case  Judge  Bre- 
vard says:  "  There  was  no  necessity  for  the  jury  saying  on  which 
count  ihey  found  the  verdict;  for  if  any  count  in  the  indictment 
is  good  it  will  support  the  verdict." 

The  sixth  and  last  ground  in  arrest  of  judgment  was  decided 
in  the  case  of  The  Stale  v.  Sims^  decided  at  this  term.  In  that 
opinion  I  concurred,  and  I  have  nothing  to  add  to  the  able  and 
conclusive  argument  given  on  this  point  in  that  case. 

The  first  and  second  grounds  for  a  new  trial  were  also  con- 
sidered and  decided  in  the  same  case.  Upon  the  third  it  is 
only  necessary  to  remark  that  the  state  had  the  right  to  elect 
which  of  the  prisoners  should  be  first  tried.  This  has  been 
the  settled  practice  for  many  years  and  can  not  now  be  ques- 
tioned. 

The  fourth  ground  in  its  terms  was  also  considered  and  de- 
cided in  Sims'  case;  but  in  that  case.the  record  of  conviction  of 
the  slaves  was  given  in  evidence,  and  the  parol  evidence  of  their 
confessions  was  received  to  show  upon  what  grounds  their  con- 1 
viction  took  place.  In  the  case  now  before  us  the  record  of ; 
the  conviction  of  the  slave  Jack  was  offered  by  the  state  and-ex- 
cluded  by  the  court,  and  it  is  necessary  under  these  circum- 
stances to  consider  the  admissibility  of  the  parol  evidence  on 
which  the  prisoner  has  been  convicted. 

In  general  the  record  of  conviction  of  the  principal  should 
be  given  in  evidence  on  the  trial  of  the  accessary:  1  Chit.  Grim. 
L.  272,  273;  2  Hawk.  P.  0.,  c.  29,  sees.  36,  37,  38,  and  39. 
Bui  if  the  accessary  and  principal  are  tried  together,  or  if  the 
accessary  consent  to  his  trial  before  that  of  his  principal,  or  if 
the  principal  die,  or  is  pardoned  before  trial,  then  the  convic- 
tion of  the  principal  can  not,  of  course,  be  required  to  be  pro- 
duced, because  none  has  taken  place,  and  in  two  of  the  cases 
can  never  take  place:  2  Hawk.  P.  0.,  c.  29,  sees.  41,  45;  1 
Chit.  Grim.  L.  272.  In  this  case,  if  it  was  necessary  to  refer 
the  conviction  to  the  fifth  count,  charging  him  as  an  accessary 
before  the  fact,  I  should  hold  that  the  record  of  the  conviction 
of  the  principal  was  the  best  evidence  of  his  guilt,  and  ought 
to  have  been  given  in  evidence.  It  is  true  it  would  have  been 
only  prima  fade  evidence  of  it,  for  the  prisoner  might  have 
shown  his  principal's  innocence  by  any  competent  testimony. 
But  unfortunately  for  the  prisoner,  he  is  indicted  as  principal 
in  the  first  and  second  degree,  and  the  evidence  too  well  war- 
rants the  conclusion  that  he  is  a  principal  in  the  second,  if  not 
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in  the  first  degree.  Under  these  counts  it  was  competent  to 
prove  by  parol  that  Jack  killed  the  deceased,  either  as  the 
agent  or  iustrument  of  the  prisoner,  or  of  his  own  mere  mo- 
tion, and  that  the  prisoner  was  present,  aiding  and  abettiDg 
him.  I  am  very  much  disposed  to  say,  with  Judge  Brevard, 
in  the  case  of  The  Slate  v.  Fley  and  Rochelle^  that  the  distinction 
between  the  principal  in  the  first  or  second  degree  is  only  nom- 
inal, and  ought  to  be  exploded;  and  that  if  the  prisoner  was 
present  aiding  and  abetting  the  murder  of  his  father,  he  may 
well  be  charged  to  have  committed  murder  with  his  own  hand, 
notwithstanding  in  truth  and  in  fact  the  slave  Jack  struck  the 
deadly  blow.  For  when  one  does  an  act  in  the  presence,  and 
with  the  assistance  of  another,  the  act  done  is  the  act  of  both: 
2  Hawk.  P.  C,  c.  29,  sec.  7;  1  Chit.  Crim.  L.  256;  Stale  ▼. 
Fky  and  Bochelle, 

The  fifth  ground  supposes  that  the  judge  erred  in  not  in- 
structing the  jury,  that  if  the  act  committed  by  the  slave  had 
been  by  a  white  man,  it  might  have  amounted  to  only  man- 
slaughter; and  if  so,  the  prisoner  could  be  guilty  of  no  higher 
offense.  The  judge  was,  I  think,  correct;  on  the  facts  of  the 
case  no  such  legal  distinction  could  arise.  The  slave  was 
either  guilty  of  murder,  or  guilty  of  no  criminal  offense;  and 
the  prisoner  stands  precisely  on  the  same  footing.  It  is,  I 
think,  a  mistake  to  suppose  that  if  a  white  man  had  done  the 
same  net,  and  would  have  been  only  guilty  of  manslaughter, 
this  could  have  made  any  difference  in  the  degree  of  guilt 
which  the  prisoner  incurred.  To  see  that  the  distinction  ia 
visionary,  let  us  see  what  is  manslaughter.  It  is  an  unlawful 
killing  of  a  human  being,  upon  sudden  heat  and  passion,  aris- 
ing from  reasonable  provocation.  Beosonable  provocation  be- 
ing proven,  reduces  a  killing,  upon  a  consequent  sudden  heat 
of  passion,  to  manslaughter.  What  is  reasonable  provoca- 
tion ?  It  is  as  various  as  the  different  stations  and  relations  of 
man.  Two  freemen  are  equal.  The  slightest  touching  of  the 
person  of  one  by  the  other  in  a  rude,  insolent,  or  angry  man- 
ner, might  reduce  a  killing  to  manslaughter.  Parent  and  child, 
master  and  apprentice,  stand  in  a  different  relation  to  each 
other;  obedience  is  due  from  the  child  or  apprentice  to  the 
parent  or  master,  and  to  enforce  it,  they  have  the  right  to  use 
moderate  correction.  If,  in  the  exercise  of  this  right,  the  child 
or  apprentice  was  to  kill  the  parent  or  master,  it  would  be 
murder.  To  a  master,  by  the  common  law  of  this  state,  a 
slave  owes  passive  obedience;  to  enforce  it  the  master  has  the 
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right  of  correction^  and  if,  while  exercising  this  right,  the  slave 
should  kill  his  master,  he  would  be  guilty  of  murder  at  com- 
mon law,  and  not  by  statute;  and  his  aiders  and  abettors  being 
present,  would  be  guilty  of  the  same  offense. 

Let  it  be  supposed,  as  the  prisoner  desires,  that  his  father 
i¥as  correcting  the  slave  Jack,  and  that  Jack,  while  writhing 
under  the  lash,  put  the  father  to  death;  that  all  this  occurred 
io  the  presence  of  the  prisoner,  and  whilst  his  father  was  sup- 
plicating him  for  assistance;  that  although  he  took  from  the 
filave  one  deadly  weapon  he  left  him  in  possession  of  another 
equally  deadly;  and  that  he  never  even  lifted  a  finger  or  spoke 
a  word  to  save  his  father  from  the  enraged  savage,  who  was, 
with  blow  after  blow,  depriving  him  of  life;  and  then  let  it-  be 
asked  what  is  his  offense  ?  Would  not  the  reply  be,  it  is  equal 
to  or  greater  than  that  of  the  slave  ?  If  the  latter  is  guilty  of 
murder,  so  also  is  the  prisoner.  But  the  facts  do  not  even  au- 
thorize this  supposition.  The  proof  warrants  the  conclusion, 
that  the  blows  which  the  prisoner  said  he  heard,  and  which  it 
is  too  probable  he  saw,  and  did  not  prevent,  were  only  the  deadly 
blows  which  the  slave  inflicted  on  his  parent,  while  calling  the 
unfortunate  parricide  to  his  rescue;  and  that  it  was  a  deliberate 
and  savage  murder,  without  even  the  excuse  of  blow  from  the 
master  or  father.  A  case  might  be  supposed  where  the  prison- 
er's guilt  would  be  murder,  notwithstanding  the  actual  slayer 
was  only  guilty  of  manslaughter.  If  a  white  man  and  the  pris- 
oner's father  had  been  engaged  in;  a  sudden  affray,  and  the  pris- 
oner, with  a  settled  design  of  taking  his  father's  life,  had  aided 
his  adversary  in  killing  him,  it  would  be  murder  in  him,  while 
it  might  be  but  manslaughter  in  the  actual  slayer:  Plowd.  97, 
100.  Indeed,  I  would  go  still  further,  and  say  that  a  case  might 
exist  where  the  slayer  might  be  legally  innocent,  and  the  pris- 
oner guilty  of  murder.  If  Jack  had  belonged  to  him,  and  he 
had  forced  him  against  his  will  to  kill  the  father  of  the  prisoner; 
the  slave,  acting  without  a  will,  but  by  his  master's  compulsion, 
would  be  the  bloody  instrument  of  his  cruelty,  but  might  be 
guilty  of  no  legal  offense;  the  master  would  be  guilty  of  mur- 
der. [See  SkUer^s  case,  decided  at  Charleston,  by  Mr.  Justice 
WUds.] 

It  was  supposed  at  the  bar  that  the  offense  in  this  case,  on 
the  part  of  the  slave,  was  analogous  to  that  of  petit  treason 
in  England;  and  that  a  stranger  who  procured  that  offense  to 
be  committed  in  his  absence  could  not  be  an  accessary  to  it; 
but  on  looking  into  Hawk.  P.  C,  c.  82,  sec.  6,  and  3  Chit. 
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Crim.  L.  742,  it  will  be  seen  that  he  would  be  an  accessazy 
before  the  fact  to  the  crime  of  petit  treason.  It  is  true,  that  U 
at  common  law  the  offense  of  killing  a  master  bj  a  slave  had 
been  only  manslaughter,  and  by  statute,  he,  as  the  actual 
slayer,  had  been  declared  to  be  guilty  of  murder,  then  the  pris- 
oner, as  a  principal  in  the  second  degree,  could  only  have  been 
guilty  of  manslaughter.  But  if  it  had  been  made  by  statute  a 
new  felony,  or  a  statute  had  taken  away  the  benefit  of  cleigj 
from  it,  as  an  existing  felony  at  common  law,  then  the  prisoner 
being  present,  aiding  and  abetting  its  commission,  would  be  a 
principal,  and  could  be  charged  as  such:  2  Stark.  Ey.  4  part,  11. 
The  sixth  and  eighth  grounds  may  be  considered  together. 
The  rule  is  familiar,  that  confessions  of  guilt  extorted  from  an 
accused,  by  either  hope  or  fear  created  by  any  one,  with  a  yiew 
to  obtain  from  the  prisoner  a  confession  of  his  guilt,  can  not  be 
received;  but  yet,  if  a  confession  thus  obtained  point  to  a 
distinct  substantive  fact,  from  the  proof  of  which  guilt  can  be 
established,  it  is  competent  evidence:  2  Stark.  Ev.  4  part,  49, 
60,  and  61;  Slate  y.  Watts  and  Pindar.  But  the  facts  in  this  case 
do  not  warrant  the  conclusion  that  the  prisoner's  confession 
was  obtained  from  him,  through  hope  or  fear  created  by  any 
one,  with  a  view  to  induce  him  to  confess.  Wylie  used  no 
threats,  nor  held  out  any  hope  of  immunity  from  punishment  to 
induce  the  prisoner  to  confess.  He  only  advised  him  if  he 
knew  anything  of  Jack's  guilt  to  disclose  it,  and  thereby  pre- 
vent the  reproach  which  would  otherwise  be  fixed  on  the  family 
of  the  deceased,  if  it  should  be  believed  that  they,  to  save  the 
value  of  a  slave,  had  concealed  the  murder  of  the  husband  and 
father.  If,  upon  this,  he  had  confessed  his  own  guilt,  it  would 
have  been  evidence  against  him;  for  there  was  no  inducement  held 
out  to  him  to  confess  anything  against  himself,  but  he  denied  to 
Wylie  all  knowledge  of  Jack's  guilt,  and  even  asserted  his  inno- 
cence. If  this  false  statement  has  prejudiced  him,  his  blood  must 
be  on  his  own  head,  for  nothing  said  by  Wylie  was  calculated  to 
induce  him  to  assert  what  might  not  be  true,  in  order  to  save  him- 
self from  danger.  His  confession  to  Cabeen  might  have  been, 
as  I  have  no  doubt  it  was,  made  in  great  agitation.  For  if 
guilty,  how  could  he  look  on  the  mangled  corpse  of  his  father, 
after  its  disinterment,  without  feeling  like  and  saying  with  the 
guilty  Gain,  '*  Every  one  that  findeth  me,  shall  slay  me T  If 
under  this  agitation,  thus  produced,  his  guilty  conscience 
prompted  the  disclosure  which  he  did  make,  it  was  evidence 
against  him,  if  Cabeen  did  not  superadd  the  influence  of  hope 


Jan.  1831.]  Staxe  v.  Crank.  127 

or  f ear,  which  would  induce  us  to  belieye  that  it  proceeded  from 
this  influence,  and  not  from  his  own  troubled  will.  Mr.  Cabeen, 
as  the  sheriff  of  Chester  district,  arrested  the  prisoner,  and  soon 
after  tied  him;  soon  after  this  the  prisoner  asked  Cabeen  to 
step  aside  with  him,  which  he  did;  he  then  asked  Cabeea  if 
those  who  concealed  a  murder  were  equally  guilty  with  those 
who  committed  the  act;  he  told  him  he  believed  the  law  so  con- 
sidered them,  only  they  were  not  generally  so  rigorously  dealt 
with.  Upon  this  the  prisoner  made  the  confession,  which  Mr. 
Cabeen  was  permitted  by  the  circuit  court  to  prove,  and,  as  I 
think,  correctly. 

It  is  to  be  remarked  the  prisoner  sought  the  opportunity  and 
the  person  to  whom  he  thought  proper  to  confess,  and  asked 
his  legal  opinion  of  the  consequences  of  the  crime  of  which  he 
confessed  himself  to  be  guilty.  Mr.  Cabeen  made  no  proposi- 
tion to  him  to  confess,  he  held  out  nothing  to  induce  it;  he 
barely  gave  a  legal  opinion,  in  which  he  stated  the  law  more 
strongly  against  the  offense  of  which  they  were  speaking  than 
it  really  is.  For  the  fact  of  concealing  a  murder  might  have 
made  the  prisoner  an  accessary  after  the  fact;  but  that  is  a 
clergyable  felony.  In  no  point  of  view  can  his  confession  to 
Cabeen  be  considered  as  obtained  by  improper  influence.  It 
was  the  voluntary  outpouring  of  his  guilty  conscience,  and  is 
not  only  evidence,  but  the  very  best  evidence  of  his  guilt. 

The  seventh  ground  was*  not  insisted  on  by  the  prisoner's 
counsel  on  the  argument,  and  the  court  see  no  ground  to  be 
dissatisfied  with  the  decision  of  the  circuit  judge  in  this  re- 
spect. 

The  ninth  ground  relates  to  the  sufficiency  of  the  evidence 
to  convict  the  prisoner.  Several  months  ago,  the  volume  of 
evidence  now  submitted  to  the  appeal  court  was  in  substance 
submitted  to  me,  on  application  to  bail  the  prisoner.  I  was 
then  satisfied  of  his  guilt.  I  have  again  heard  the  evidence; 
and  with  an  anxious  desire  to  come  to  the  conclusion  that  one 
so  young  might  be  innocent  of  the  monstrous  crime  of  parri- 
cide, I  have  again  and  again  reviewed  the  facts,  but  my  feelings 
have  been  compelled  to  yield  to  my  judgment,  and  I  nm  con- 
strained to  say  with  the  jury  that  his  hands  are  stained  with 
the  blood  of  his  father,  and  that  he  is  guilty  of  his  murder. 

The  motions  in  arrest  of  judgment  and  for  a  new  trial  are 
refused.  

Effect  of  General  Verdict  of  Guilty  upon  an  information  containing 
Mvend  counts  ib  treated  of  in  State  v.  Smithy  5  Am.  Dec.  132. 
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Certaihty  Required  in  ak  Indictment. — See  State  v.  Brotcn,  17  Am. 
Dec,  56Z 

When  Confessions  are  Admissible  discussed:  State  y,  Ouild,   18  Am. 
Dec.  404;  Commontoealth  v.  Knapp,  20  Id.  491;  Hector  v.  State,  22  Id.  454. 

Examination  of  a  Juror  on  bis  Voib  Dire. — ^This  case  is  an  anthority 
for  tBe  proposition  that  a  person  who  is  called  to  act  as  a  juror  in  a  case 
where  a  prisoner  is  about  to  be  tried  for  an  alleged  crime,  can  not  be  asked 
by  the  prisoner  whether  he  '*  had  made  up  his  mind  upon  the  guilt  or  inno- 
cence of  the  prisoner. "    This,  according  to  Mr.  Bishop,  is  in  harmony  with 
the  law  as  administered  in  England:  Bishop  on  Criminal  Procedure,  sec  934. 
citing  Hex  v.  Edmonds,  4  Bam^  &  Aid.  471;  Cook^s  case,  13  Howell's  State 
Trials,  311, 337;  Hex  v.  Barbot,  18  Id.  1229, 1233.  An  examination  of  the  prin- 
cipal case  reveals  the  fact  that  the  court,  as  authority  for  the  propositioii, 
relied  upon  State  v.  Sims,  2  Bai.  29.     In  the  case  referred  to,  the  courts  at  p. 
33,  say:  "The  question  whether  the  prisoner  had  or  had  not  the  right  to 
examine  the  jurors  on  their  voir  dire,  to  ascertain  whether  they  had  formed 
and  expressed  opinions  as  to  his  guilt,  was  very  fully  considered  in  Bald' 
feints  case,  1  Treadw.  289;  and  I  have  no  inclination  to  enter  a  field  which 
has  been  already  so  ably  contested  on  both  sides.    There  is  certainly  much 
force  of  reasoning  on  the  part  of  the  minority  of  the  court,  but  the  judgment 
of  the  majority  disallowing  the  right,  has,  as  far  as  I  know,  been  generally 
acted  upon  and  acquiesced  in;  nor  have  I  been  able  to  perceive  that  the 
dangers  apprehended  from  it  have  been  realized  in  practice.    The  manner  of 
drawing  and  impaneling  a  jury  for  the  trial  of  a  prisoner,  his  right  to  per- 
emptory challenges,  the  means  he  himself  must  necessarily  have  of  knowing 
whether  there  exists  any  cause  of  undue  prejudice,  the  facilities  of  discover^ 
ing  it  before  and  after  the  trial  through  the  agency  of  friends,  and  the  ne- 
cessity that  every  individual  of  the  jury  must  concur  in  a  verdict  of  guOtyt 
furnish,  I  think,  a  very  adequate  security  against  his  being  pat  upon  his 
trial  before  a  jury  that  had  prejudged  his  guilt.    The  right  to  interrogate 
the  jurors  in  this  case  was  properly  refused.*'    In  the  case  of  the  State  ▼. 
Baldwin,  1  Treadw.  289,  to  which  reference  was  made  in  the  preceding  quota- 
tion, the  opinion  of  Colcock,  J.,  so  far  as  it  relates  to  the  question  under  con- 
sideration, was  as  follows:  '*The  grounds  upon  which  the  appeal  in  this  case 
is  taken,  lie  in  a  narrow  compass.     At  the  trial  the  criminal  objected  to  a 
juror,  and  demanded  that  he  should  be  sworn  on  his  voir  dire,  before  he  was 
sworn  to  sit  on  the  triaL    The  court  refused  him  this  right,  and  said  if  he 
wished  to  prove  prejudice,  or  the  expression  of  an  opinion  by  the  juror,  he 
must  do  it  by  other  testimony.    The  criminal  ofiered  as  evidence  of  a  strong 
and  inveterate  prejudice,  the  records  of  the  court  of  sessions,  where  it  would 
appoar  that  he  was  not  tried  the  term  before  because  the  objections  for  the 
cause  of  the  juror  did  not  leave  a  panel  to  sit;  also,  offered  parol  evidence  to 
the  same  effect.    The  court  refused  this,  unless  it  was  offered  to  change  the 
venire. 

*  *  The  exceptions  taken  to  the  decision  of  the  court  are :  1.  That  the  criminal 
had  a  right  to  have  every  juror  called  to  sit  on  the  trial  first  sworn  on  hia 
voir  dire,  and  examined  as  to  any  opinions  he  might  have  expressed  against 
the  criminal;  2.  That  the  evidence  of  general  prejudice  should  have  been  re- 
ceived, in  order  to  show  the  necessity  that  the  jurors  should  have  been  sworn 
on  their  voir  dire,  as  called  to  sit  in  judgment  upon  him;  and  lastly,  inae- 
much  as  the  decision  in  other  respects  was  contrary  to  law. 

"As  there  appears  to  be  a  great  diversity  of  opinion  on  this  case,  and  as  it 
certainly  is  one  of  the  greatest  moment  in  the  system  of  our  jurispradenoe,  I 
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hAve  thrnght  proper  to  trace  to  its  origin  the  practice  of  ezaminmg  a  juror 
on  his  fsnrdirt;  in  order  by  so  doing  to  ascertain  for  what  purpose  and  to 
what  extent  the  practice  was  introduced  or  prevailed,  and  what  the  law  now 
is  on  the  subject. 

"It  will  be  found  that  anciently  certain  persons  were  appointed  by  the  court 
who  were  called  triors,  whose  duty  it  was  to  ascertain  whether  the  jury  were 
all  impartial  and  qualified  to  sit:  *Uberi  et  legcUes  homines/  that  the  mode 
for  summoning  jurors  in  England  was  for  the  sheriffs  to  return  whom  they 
pleased.  Now,  many  may  have  been  returned  who  were  not  possessed  of  the 
qualifications  required  in  that  country,  and  there  might  have  been  some  dif* 
ficnlty  in  ascertaining,  from  other  sources  than  themselves,  correct  informa- 
tum  on  this  point.  After  the  most  diligent  investigation  that  I  have  been 
able  to  make,  I  am  inclined  to  think  that  hence  originated  the  practice  of  ez- 
amioing  jurors  on  their  voir  dUre,  merely  to  ascertain  whether  they  were  in 
this  respect  qualified  to  sit.  And  this,  I  think,  is  supported  by  3  Bacon,  267> 
title  Juries,  letter  E:  '  The  truth  of  the  matter  alleged  as  cause  of  challenge 
most  be  made  out  by  witnesses  to  the  satisfaction  of  the  triors;  also  the  juror 
duJlenged  may,  on  his  votr  dtrtf  be  asked  such  questions  as  do  not  tend  to 
Ilia  diagraoe;  as,  whether  he  has  a  freehold,  etc.?  whether  he  has  an  interest 
in  the  case?  whether  he  has  given  an  opinion  beforehand  upon  the  right? 
which  he  might  have  done  as  an  arbitrator  between  the  pi^es:'  Co.  Lit 
158;  TriaU  per  pais,  158;  Salk.  153.  One  witness  to  prove  the  challenge  is 
sufficient:  Snow,  173;  as  also  Townlei/'a  ccue,  Foster,  7.  Even  there,  it  will 
be  observed,  there  is  a  limit  beyond  which  the  triors  could  not  go.  They 
were  not  permitted  to  ask  questions  tending  to  the  disgrace  of  the  juror  on 
\aavoirdire. 

"If  this  ia  correct,  there  is  no  necessity  of  examining  a  juror  on  his  voir  dire 
in  this  state;  for  every  prisoner  is  entitled  to  a  panel  of  the  jurors,  and  may 
aeoertain  this,  as  well  as  any  other  fact  relating  to  them,  before  his  trial; 
nay  even,  after  an  arraignment,  is  entitled  to  a  copy  of  the  indictment  and 
three  days  to  prepare  himsell 

"Bat»  I  would  ask,  where  are  we  to  look  for  authorities  to  support  this  doc- 
tzine?  The  ancient  mode  of  proceeding  by  triors  has  long  since  been  done 
away,  and,  even  while  it  did  exist,  was  not  carried  to  the  extent  contended 
for.  Mr.  Justice  Blackstone,  whose  commentaries  are  our  text-book,  in 
treating  on  the  causes  of  challenge,  under  the  head  to  which  we  would  nat- 
urally look  for  infonnation  on  this  subject,  says:  'Challenges  to  the  favour 
are  where  the  party  hath  no  principal  challenge,  but  objects  only  some  prob- 
aUe  circumstances  of  suspicion,  as  acquaintance  and  the  like,  the  validity  of 
which  must  be  left  to  the  determination  of  triors,  whose  office  is  to  decide 
whether  the  juror  be  favorable  or  unfavorable.  The  triors,  in  case  the  first 
man  called  be  challenged,  are  two  indifferent  persons  named  by  the  court; 
and  if  they  tiy  one  man  and  find  him  indifferent,  he  shall  be  sworn,  and  then 
he  and  the  two  triors  shall  try  the  next;  and  when  another  is  found  indiffer- 
ent»  and  sworn,  the  two  triors  shall  be  superseded,  and  the  two  first  sworn 
on  the  jury  shall  try  the  rest;'  and  he  concludes  his  causes  of  challenge  by 
saying  (voL  3,  pi  364):  *  A  juror  may  himself  be  examined,  on  oath  of  voir 
dirtj  with  regard  to  such  causes  of  challenge  as  are  not  to  his  dishonor  or  dis- 
credit^ but  not  with  regard  to  any  crime  or  anything  which  tends  to  his  dis- 
grace or  disadvantage.' 

"Taking  this,  then,  as  the  criterion,  I  say  no  question  as  to  bias  or  par- 
tiality can  be  asked  of  a  juror  himself  in  a  criminid  case;  for  if  I  am  correct 
in  my  idea  of  honor  or  credit^  I  should  suppose  it  dishonorable,  and  highly 
Dso.  Toi..  XX111~9 
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disreptitable,  for  a  man  to  prejudge  a  fellow-citizen  on  whose  trial  he  wns  to 
■it.  Bat  if  he  should  have  done  so,  and  be  asked  a  question  of  this  kind,  he 
is  reduced  to  the  necessity  of  perjuring  himself,  or  acknowledging  what 
would  certainly  by  most  men  be  considered  as  dishonorable,  and  thus  placed 
in  a  situation  which  is  forbidden  by  every  principle  of  justice  and  humanity. 
That  a  man  should  be  made  to  disclose  his  secret  thoughts,  savors  strongly 
of  inquisitorial  power,  and  is  as  much  at  war  with  my  feelingis  as  my  judg« 
ment. 

'*But  how  would  this  doctrine  operate  in  practice?  A  man  who  is  base  in 
one  thing,  will  not  hesitate  to  be  so  in  another.  If  the  juror  perjured  him- 
self, would  the  prisoner  profit  by  it  ?  It  is  said  the  object  is  to  insure  a  fair 
trial;  the  means,  of  course,  are  justifiable.  In  the  first  place,  the  object 
would  not  be  answered;  and  even  if  it  could  be,  I  have  no  hesitation  to  say 
the  means  would  not  be  proper,  because  the  same  object  can  be  answered 
otherwise.  For  ages  past,  by  the  provision  of  our  law,  persons  accused,  in 
addition  to  the  privileges  already  enumerated,  may  in  capital  cases  challenge 
peremptorily  twenty,  and  for  cause,  any  number  against  whom  cause  may  bo 
shown.  Are  not  these  sufficient  guards  for  the  most  timid  and  cautious  ?  Is 
it  possible  for  a  man  to  sit  on  a  jury,  who  has  any  of  those  prejudices  which 
it  is  the  object  of  the  law  to  guard  against  ?"  Separate  opinions  in  harmony 
with  that  of  Judge  Colcock  were  delivered  by  Judges  Smith  and  Bay,  while 
dissenting  opinions  were  written  by  Judges  Kott  and  Brevard. 

It  is  remarkable  that,  in  this  case,  it  was  contended  by  the  majority  of  the 
judges  that  the  examination  of  jurors  on  their  votr  dire  was  an  innovatioii 
introduced  by  Judge  Marshall  when  presiding  at  the  trial  of  Aaron  Burr; 
that  it  there  occasioned  great  and  needless  vexation  and  delay;  and  that  its 
adoption  in  ordinary  cases  must  so  far  impede  the  administration  of  justice 
as  to  render  the  trials  of  criminals  almost  impossible.  They  seemed  also  to 
consider  that  to  inquire  of  jurors  under  oath  whether  they  had  formed  or 
expressed  an  opinion  concerning  the  guilt  or  innocence  of  the  accused,  was  to 
permit  the  establishment  of  an  inquisition  into  the  private  consciences  of 
men,  and  to  compel  them  to  answer  questions  which  might  foroe  them  to 
admit  that  they  had  been  so  infamous  and  unjust  as  to  have  an  opinion  of  the 
prisoner's  guilt  in  advance  of  his  trial. 

Why  it  was  necessarily  criminal,  or  even  disgraceful,  to  have  an  opinion, 
the  judges  seemed  to  have  thought  too  self-evident  to  require  any  elucida- 
tion. We  have  been  unable  to  discover  that  either  of  these  South  Carolin* 
decisions  has,  on  the  point  under  consideration,  ever  been  overruled.  Tho 
late  Mr.  Proffiitt  undoubtedly  misunderstood  their  spirit  and  meaning,  for 
his  only  allusion  to  them  is  to  cite  them  as  authority  for  the  proposition, 
"Nor  can  a  juror  be  asked  specifically  whether  he  believes  the  prisoner  guilty, 
or  whether  he  believes  him  innocent:"  Pro&tt  on  Jury  Trial,  sec.  196.  Of 
course,  questions  of  this  character  are  not  permissible,  because  the  answers 
to  them  might  tend  to  prejudice  the  prisoner's  case,  by  disclosing  the  fact 
that  a  large  number  of  persons  believed  him  guilty.  But,  whatever  may  be 
the  rule  in  South  Carolina,  the  general  practice  in  the  other  states  is  to  sub- 
ject the  jurors  to  a  searching  examination  on  their  voir  dire  for  the  purpose 
of  ascertaining  their  relation  to  the  prisoner,  and  whether  their  minds  are 
free  from  any  bias  or  prejudice  for  or  against  him;  and  they  may  be  asked 
whether  they  have  formed  or  expressed  an  opinion  respecting  his  guilt  or  inno- 
cence: Proffatt  on  Jury  Trial,  seca.  166,  176,  180,  lSl-187;  PringU  v.  //vm, 
1  Cow.  432;  AfeciL  and  F,  Dank  v.  SmUh,  19  Johns.  115;  State  v.  CoIUm^  16 
Am.  Bep.  771;  Bishop  on  Criminal  Procedure,  sec  934.     If  it  appears  that 


Feb.  1831.]  EwABT  v.  Street.  131 

any  of  them  has  formed  or  expressed  an  opinion,  he  is  generally  further  ques- 
tioned to  ascertain  whether  such  opinion  is  qualified  or  onqualified,  and  the 
examination  proceeds  until  the  triors  or  the  court  can  determine  whether  his 
mind  is  sufficiently  impartial  to  justify  his  retention  as  a  juror  in  the  cause. 
In  some  of  the  States,  either  party  may,  before  interposing  any  challenge, 
examine  the  jurors  under  oath,  not  only  to  show  good  grounds  of  a  challenge  for 
caoae,  bat  also  to  assist  him  in  determining  whether  to  exercise  his  right  to 
challenge  peremptorily:  WaUon  v.  Whitney^  23  GaL  375.  In  others,  it  is 
the  duty  of  the  court  to  put  such  questions  to  the  jurors  as  will  enable  it  to 
determine  their  competency,'  and  whether  any  of  them  has  any  prejudice  or 
bias  in  the  cause  about  to  be  tried,  and  the  counsel  have  no  right  to  partici« 
pate  in  this  examination;  but  must,  if  they  wish  to  make  such  examination, 
challenge  the  juror  for  some  specified  cause,  and  thereby  form  an  issue  upcm 
which  either  he  or  any  other  person  may  be  sworn  as  a  witness:  Crippen  ▼. 
People^  8  Mioh.  117:  Powers  v.  Preagroves,  38  Miss.  227;  Freeman  v.  The 
PeopU^  4  Den.  9;  Maim  v.  Olover,  2  Green,  ld5.  Should  any  of  the  juron 
swear  falsely,  on  his  tfoir  dhre^  he  is  liable  to  be  prosecuted  and  oonvioted  for 
perjury,  as  in  other  cases  of  false  swearing:  Stale  ▼.  WaU,  9  Yerg.  347;  StaU 
T.  M^aUt  7  Humph.  250;  State  ▼.  ffaioard,  63  Ind.  502. 
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[9  Bailzt,  167.] 

BoBDBEr  OT  Fboot  to  Ezonekatb  Gabbieb.  — Damage  done  to  goods  in- 
trusted to  a  common  carrier,  while  in  his  possession,  being  proved,  the 
burden  is  upon  him  to  show  such  cause  as  will  exempt  him  from  liability 
therefor. 

BzxMFnoN  OT  A  GoMHON  Garbub  Extends  onlt  to  Loss  arising  directly 
from  the  act  of  God,  as  by  inevitable  accident  resulting  from  natural 
eansea,  without  intervention  of  human  agency. 

QooDB  were  delivered  to  the  carrier  in  good  order  at  New 
York,  to  be  carried  to  Oharleston.  At  this  place  the  gooda 
were  delivered  damaged  by  water.  Action  brought  for  Buch 
damage.  Proof  was  made  that  the  ship  was  seaworthy,  and 
had  been  properly  managed.  Upon  her  arrival  at  Oharleston, 
the  ship  had  been  taken  into  a  dock,  and  owing  to  an  impend- 
ind  gale,  placed  with  her  bows  to  the  river.  Upon  fall  of  the 
tide  the  ship  grounded,  and  then,  owing  to  a  slope  in  the  dock, 
occupied  an  inclined  position.  Whether,  owing  to  such  in- 
clined position,  the  water  already  in  the  ship  settled  forward 
and  damaged  the  goods,  or  whether  a  leak  was  sprung  by  the 
ship  settling  upon  a  log  or  some  other  hard  substance  in  the 
bed  of  the  dock,  or  whether  a  leak  was  sprung  from  some  other 
cause,  the  witnesses  were  not  agreed. 

The  juiy  was  charged  that  the  damage  proved  by  plaintiff 
«iititled  him  to  recover,  unless  the  defendant,  to  excuse  himself. 
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Bho\7ed  that  the  loss  arose  from  inevitable  accident.  And  that, 
though  the  defendants  might  be  excused  if  the  loss  arose  from 
a  leak  sprang  by  the  settling  of  the  ship  upon  some  hard  sub- 
stance or  log  whose  existence  was  unknown,  a  leak  arising 
from  the  resting  on  the  mud  of  the  dock  was  not  sufficient;  nor 
was  it  enough  that  the  damage  arose  from  the  water  already  in 
the  ship  settling  forward. 

Verdict  for  plaintiff.  Motion  to  set  aside  verdict  as  bein^ 
contrary  to  law  and  evidence,  and  for  a  new  trial. 

King,  for  the  motion.  The  loss  must  have  arisen  from  a  leak, 
sprung  while  the  vessel  was  in  dock,  caused  by  her  bottom 
striking  a  log  or  some  other  hard  substance.  Such  loss  is  like 
that  arising  from  the  striking  of  a  vessel  upon  a  shoal:  Wil' 
liama  v.  OrarU,  1  Conn.  447  [7  Am.  Dec.  235];  Forward  v.  Pt^ 
iard,  1  T.  R.  27;  Oaraide  v.  Trent,  4  Id.  581;  Amies  v.  Stevens, 
1  Str.  128;  GoU  v.  McMechen,  6  Johns.  160  [5  Am.  Dec.  200], 

Fetigru,  contra.  It  was  sufficient  for  the  plaintiffs  to  prove 
that  their  goods  went  on  board  sound,  and  came  off  damaged. 
The  defendants  must  account  for  the  injury  and  show  that  it 
arose  from  some  cause  for  which  they  are  not  responsible.  If 
there  were  any  rocks,  shoals,  or  logs  in  the  dock,  the  defend- 
ants were  bound  to  have  known  and  guarded  against  them: 
Abbott,  pt.  3,  c.  3,  sec.  9.  The  case  of  Bason  v.  Steamboat 
Company,  and  that  of  Smith  v.  Shepherd,  Id.  pt.  3,  c.  4,  sec.  1, 
are  in  point. 

By  Court,  Habpito,  J.  We  might  very  well  conclude  from 
the  evidence  before  us,  that  there  was  no  degree  of  neglect  in 
the  master  of  the  vessel;  that  the  ship  was  moored,  so  far  as 
could  be  foreseen,  in  the  most  Judicious  manner;  and  that  she 
was  stanch  and  seaworthy;  but  we  can  not  be  assured  that  the 
jury  have  found  this.  They  may  have  concluded,  contraiy  to 
the  opinion  of  the  witnesses,  that  there  was  mismanagement, 
and  determined  from  the  fact  of  the  ship's  springing  a  leak 
under  the  circumstances  that  she  was  not  seaworthy.  It  was 
rightly  said,  on  the  part  of  the  plaintiffs,  that  it  is  enough  to 
show  the  damage  done,  in  order  to  render  the  defendants  lia« 
ble;  and  the  burden  is  on  them  to  show  that  it  was  occasioned 
by  such  a  ca|  se  as  will  exempt  them  from  liability.  The  juiy 
may  have  decided  that  this  was  not  sufficiently  shown. 

It  is  perhaps  not  practicable  to  define  accurately  the  sort  of 
accident  that  comes  under  the  denomination  of  the  act  of  Gk>d; 
nor  is  it  necessary  to  do  so.     Certainly  it  is  not  enough  that 
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there  has  been  no  negligence  on  the  part  of  the  carrier,  and 
that  be  has  used  all  the  precautions  vhich  ordinary  prudence 
would  suggest.  It  is  said  by  Lord  Mansfield,  in  the  case  of 
Forward  y.  PiUard^  1  T.  B.  33,  that  the  carrier  is  in  the  nature 
of  an  insurer.  "  To  prevent  litigation,  collusion,  and  the  ne- 
cessity of  going  into  circumstances  impossible  to  be  unraveled, 
the  law  presumes  against  the  carrier,  unless  he  shows  it  was 
done  by  the  king's  enemies,  or  by  such  an  accident  as  could 
not  happen  by  the  intervention  of  man,  as  storms,  lightning, 
and  tempests/'  The  carrier  is  rendered  thus  liable  on  motives 
of  public  policy;  and  his  liability,  without  any  fault  of  his  own, 
is  not  confined  to  the  case  of  loss  by  robbery,  where  the  danger 
is  that  he  may  combine  with  the  robbers;  though  Sir  William 
Jones,  in  liis  treatise  on  Bailments,  p.  121,  seems  to  think  dif- 
ferently. The  case  of  Forward  v.  PiUard,  1  T.  B.  27,  was  of  a 
loss  by  fire  not  originating  in  the  place  where  the  goods  were 
kept,  and  yet  the  carrier  was  held  liable. 

The  policy  of  the  law  supposes  that  there  may  be  negligence 
impossible  to  be  detected,  and  therefore  renders  the  carrier  lia- 
ble, unless  the  loss  can  be  referred  to  that  particular  kind  of 
inevitable  accident  called  the  act  of  God.  Whatever  definition 
we  may  give  to  it,  I  can  not  perceive  that  the  loss  in  this  case 
is  referable  to  such  a  cause.  We  can  not  conclude,  on  the  facts, 
that  there  was  a  log  or  other  substance  under  the  keel  of  the 
vessel,  thrown  there  accidentally,  without  the  chance  of  detec- 
tion. The  act  of  God  seems  to  involve  some  notion  of  an  acci- 
dent from  natural  causes,  impossible  to  be  foreseen,  and 
therefore  impossible  to  be  guarded  against;  such  are  the  in- 
stances of  storms,  lightning,  and  tempests,  enumerated  by 
Lord  Mansfield:  1  T.  B.  33.  Such  is  the  instance  of  a  shoal  or 
bank  unknown  to  navigators,  or  suddenly  formed  in  the  ocean. 
But  in  the  present  instance  the  loss  must  have  originated  from 
causes  that  might  have  been  foreseen,  or  from  the  agency,  how- 
ever well  and  wisely  intended,  of  man.  The  bottom  of  Van- 
derborst's  dock  was  known,  and  it  might  have  been  foreseen 
that  the  water  must  be  thrown  to  one  end  of  a  vessel  settling 
on  a  declining  bottom.  It  is  not  enough  that  other  vessels 
have  moored  in  the  same  dock,  without  experiencing  such 
effect;  the  cause  was  obviously  calculated  to  produce  the  effect. 
We  can  not  say  that  it  was  impossible  to  avoid  the  danger, 
thus  capable  of  being  foreseen,  by  going  into  a  different  dock, 
or  mooring  in  a  different  manner.  The  case  of  Smith  v.  Shep^ 
herd,  Abbott  on  Shipping,  pt.  3,  c.  4,  sec.  1,  is  a  strong  one  to 


134  Lett  v.  Boas.  [S.  Oarolina, 

show  that  there  need  not  be  actual  negligence  to  charge  the 
carrier.  The  case  farther  establishes  that  to  exempt  him,  the 
loss  must  be  occasioned  immediately  and  directly,  and  r.ot  conse- 
quentially, by  the  act  of  God.  We  can  not  perceive  that  the 
loss  was  thus  occasioned  in  the  present  instance,  and  the  mo« 
tion  is  therefore  refused. 
Motion  refused. 


The  General  LiABiLrrr  of  Common  Cabriebs  for  goods  lost  or  injured 
while  in  their  care,  is  considered  in  Colt  ▼.  McMechen^  5  Am.  Dec.  200;  fkhirf* 
feUn  v.  Harvey,  Id.  206;  Williams  v.  Grant,  7  Id.  235;  Craig  v.  ChUdrtaa^  14 
Id.  751. 

The  Bu&dek  or  Provinq  that  the  loss  or  injury  of  goods  was  without 
fault  on  his  part,  and  arose  from  some  cause  which  will  relieve  him  from  re- 
sponsibility, rests  upon  the  carrier:  BeU  v.  Reed,  5  Am.  Deo.  398;  Huni  ▼• 
Morrvi;  12  Id.  489. 

Act  or  God. — ^What  this  term  comprehends,  when  used  in  the  law  of  com- 
mon oarriexs,  see  CoU  v.  McMeehen,  5  Am.  Dec  200;  WUUamu  ▼•  CTraai^  7 
Id.  236;  Smyrl  ▼.  Niolon,  post. 


Levy  v.  Boas. 

[Q  BaiubTp  217.] 

The  Statute  or  Limitation  applies  to  bar  an  action  upon  a  oontrad^  sn* 
tered  into  without  the  state,  though  by  the  law  of  the  place  of  comtrset 
the  action  was  not  barred. 

AoTioN  brought  for  goods  sold  and  delivered  in  Pennsylvania* 
The  statute  of  limitations  was  pleaded.  The  time  of  limitation 
to  such  action  in  Pennsylvauia  had  not  expired,  whereas  that 
of  South  Carolina  had.  The  jury  was  charged  that  under  the 
circumstances  the  above  plea  could  not  avail.  Verdict  for 
plaintiff.     Motion  to  set  aside  verdict  and  for  new  trial. 

Maztjch,  for  the  motion,  cited  3  Dall.  373;  Bac.  Abr.,  Lim.  of 
Actions,  B.  3;  JSash  v.  Tapper,  1  Cai.  302  [2  Am.  Dec.  197];  Bug- 
gies v.  Keeler,  3  Johns.  263  [3  Am.  Dec.  482];  Pearsall  v.  Dwight, 
2  Mass.  84  [3  Am.  Dec.  35];  Lance  v.  Parker,  1  Mill,  168. 

Kiyig,  contra,  relied  on  Uall  v.  Little^  14  Mass.  203;  Wilson  v. 
Appleton,  17  LI.  180;  Shelby  v.  Guy,  11  Wheat.  361;  MelanT.  D. 
Filz  James,  1  Bos.  &  Pul.  138. 

By  Court,  Haupeb,  J.  The  only  English  authority  which  I 
have  found  apparently  applicable  to  this  case,  is  that  of  Dupleix 
V.  De  Roven,  2  Vern.  540.  In  that  case  it  was  held  that  a  judg- 
ment recovered  in  France  was  only  a  simple  contract  debt,  and 
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that  the  English  statute  of  limitations  would  run  to  bar  it.  The 
question  has  been  fully  considered  in  the  cases  of  Nash  y.  2Vp- 
per^  1  CaL  402,  and  Pearsall  y.  Dwight,  2  Mass.  84  [3  Am. 
Dec.  35],  in  which  it  was  held  that  where  a  contract  was  made 
in  one  state,  and  an  action  afterwards  brought  upon  it  in  an- 
other, the  law  of  the  state  in  which  the  action  was  brought  must 
goyern  with  respect  to  the  limitation,  and  not  that  of  the  state 
in  which  the  contract  was  made. 

The  principle  is,  that  the  lex  loci  coniractuB  is  to  be  obseryed 
in  deciding  on  the  nature,  yalidity,  and  construction  of  the  con- 
tract; but  the  form  of  the  action,  the  course  of  judicial  proceed- 
ings, and  the  time  when  the  action  must  be  commenced,  must 
be  directed  exclusiyely  by  the  laws  of  the  state  in  which  the  ac- 
tion is  brought.  The  doctrine  is  recognized  in  Buggies  y.  Keeler^ 
3  Johns.  261  [3  Am.  Dec.  482].  It  is  supposed  to  haye  been 
drawn  from  Huber  Prael  7bm,  2,  lib.  1,  tit.  3,  De  Gonflictu 
Legum;  and  in  general,  I  suppose  it  is  not  questionable.  We 
should  not  be  at  liberty,  I  think,  to  depart  from  the  doctrine 
thus  settled  on  admitted  general  principles,  though  cases  of  in* 
diyidaal  hardship  might  be  the  result  of  adhering  to  it.  In 
Pearsall  y.  DungJU,  Chief  Justice  Parsons  observes,  that  by  going 
into  New  York,  and  making  the  contract  there,  the  defendants 
must  be  considered  to  haye  been  inhabitants  of  New  York  for 
the  time;  yet  he  held  that  the  statute  of  Massachusetts  must 
gOTem:  2  Mass.  89.  In  the  present  case,  it  does  not  appear 
whether  the  defendant  went  to  Philadelphia  to  purchase  the 
goods  or  not;  all  that  we  know  of  him  is  that  he  is  now  a  resi- 
dent of  the  state  of  South  Carolina.  Dealing  with  &  resident 
of  this  state,  I  see  no  hardship  in  requiring  the  plaintiff  to  take 
notice  of  the  laws  of  the  state  limiting  his  remedy  for  breach  of 
contract.    The  motion  for  a  new  trial  must  therefore  be  granted. 


Lex  JF6bx  Bboulatbs  thb  time  ov  Limitatiok. — Decouche  v.  SaveUer,  8 
Am.  Dec.  478;  Jones  v.  Hook,  14  Id.  783;  Pearsall  v.  DwiglU,  3  Id.  35;  Bug- 
gUs  ▼.  Keeler^  Id.  482;  HomiUon  v.  Cooper,  12  Id.  588;  Aston  v.  Morgan,  5 
Id.  733L 


Prootor  V.  McCall. 

[2  Bazlbt,  298.J 

FosBflBioir  OT  A  Note  Acquired  bt  Fraud  Gives  mo  Title,  though  the  note 
he  payable  to  bearer.  Nor  can  any  title  be  acquired  from  the  frandn* 
lent  holder,  by  a  purchaser  for  value,  but  with  notice  of  the  facta. 
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Payment  of  a  Note,  Patablb  to  Bearer  or  indoned  in  blank,  will  not  dis- 
charge tha  maker,  if,  at  the  time  of  payment,  he  knew  of  tho  holdei^a 
want  of  title. 

The  Pubouase  07  a  Note  already  Due  does  not  per  w  chai^  a  pfordiaaer 
with  notice  of  the  vendor's  want  of  title. 

Payment  of  a  Kote,  though  not  Presented  till  after  it  is  dne,  will  dis- 
charge the  maker  if  ignorant  of  any  want  of  title  in  the  holder. 

Estoppel  to  Deny  Marriage. — A  woman  living  with  a  man  as  his  wife^ 
having  been  deceived  by  a  fraudulent  and  void  marriage,  is  not^  upon 
discovery  of  the  fraud,  estopped  from  denying  the  marriage. 

The  Existence  of  a  Person  once  Proved,  thepreeomption  is  that  he  or  sh« 
continued  to  live  for  seven  years. 

One  Gettino  Possession  of  Notes,  from  a  woman,  by  means  of  a  void  mar- 
riage, has  obtained  them  by  fraud  and  has  no  title  to  them. 

Tms  was  an  action  of  assumpsit  for  money  lent.  In  1824, 
plaintiff  lent  a  sum  of  money  to  the  defendant,  receiving  in  re- 
turn two  promissory  notes  payable  to  bearer,  falling  due  on  the 
day  following.  Some  time  thereafter  the  plaintiff  was  married 
to  one  Craig,  who,  during  the  marriage  and  after  the  notes  had 
fallen  due,  disposed  of  them;  the  one  in  question  in  this  case 
to  one  Watts.  Soon  after  Craig  absconded.  Proof  was  made 
that  in  1824  Craig  had  a  wife  living.  His  marriage  with  plaint- 
iff occurred  in  1824  or  1825.  The  plaintiff  offered  to  prove  de- 
clarations of  Craig,  that  his  former  wife  was  yet  living  during 
the  continuation  of  his  marriage  with  her.  The  declarations 
were  rejected.  It  was  proved  that  rumors  of  Craig's  previous 
marriage  were  prevalent  in  the  neighborhood,  and  had  reached 
Watts  previous  to  his  purchase  of  the  note.  There  was  no  evi- 
dence to  show  that  plaintiff  knew  of  such  rumors  at  that  time. 
The  defendant  was  notified,  after  Craig's  departure,  not  to  pay 
the  notes  to  their  holders,  but  notwithstanding  did  so,  and  now 
pleaded  such  payment  in  bar. 

The  jury  was  charged  that  the  holder  of  a  note  payable  to 
bearer  had  dkpriina  facie  title,  and  that  payment  to  such  holder 
would  discharge  the  maker  of  the  note.  That  as  to  this  suit  it 
was  immaterial  whether  the  note  was  negotiated  before  or  after 
maturity.  That  Craig's  possession  of  the  notes  gave  him  an  ap- 
parently good  right  to  transfer  them.  That,  besides,  plaintiff 
was  united  to  Craig  by  a  marriage  in  fact,  and  that  it  was  not 
permitted  her  to  deny  the  relation  with  the  purpose  of  defeat- 
ing the  vested  rights  of  third  persons,  acquired  in  dealing  witb 
Craig  as  her  husband. 

There  was  verdict  for  defendant.  Motion  to  set  this  aside, 
and  for  new  trial.  The  grounds  assigned  were:  1.  Bejection  of 
evidence  of  Craig's  declarations,  to  the  effect  that  during  his 
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marriage  with  plaintiff  he  had  a  former  wife  living.  2.  The 
chaige  of  the  judge  that  the  negotiation  of  the  note,  after  its 
falling  due,  was  immaterial.  8.  That  the  purchase  of  Watts, 
under  circumstances  so  suspicious,  passed  him  a  title  no  better 
than  that  of  Craig.  4.  That  payment  to  Watts  did  not  discharge 
defendants. 

A.  W.  Thompson^  for  motion. 

Foung,  contra^  cited  Toland'7.  Murray^  18  Johns.  25;  Oodding" 
icriY.  Bay,  20  Id.  637  [11  Am.  Dec.  842];  Peacock  t.  Bhodes, 
Dong.  633;  MiUer  y.  Bace,  1  Burr.  452;  Grant  y.  Vaughan,  8  Id. 
1516. 

By  Court,  Habfbb,  J.  It  is  true  that  the  holder  of  a  note 
or  bill,  payable  to  bearer  or  indorsed  in  blank,  is  prima  facie  the 
owner,  and  payment  to  him  will  be  good.  If  a  bill  or  note  be 
lost  or  stolen,  or,  by  equal  reason,  obtained  from  the  true  owner 
by  fraud,  payment  will  be  good  if  the  maker  or  drawer  had  not 
notice  of  the  circumstances.  If  he  have  notice,  however,  he 
pays  at  his  peril,  if  it  shall  turn  out  tbat  the  holder  had  no  title: 
Lovdl  V.  Martin y  4  Taunt.  799.  If  the  pretended  husband, 
Craig,  imposed  himself  on  the  plaintiff  as  a  single  man,  and  got 
possession  of  the  notes  in  consequence  of  the  fraudulent  mar- 
riage, that  would  give  him  no  title  to  them.  And  if  defendant 
had  paid  them,  knowing  that  he  had  obtained  them  by  virtue  of 
the  pretended  marriage,  when  he  had  a  former  wife  living,  he 
would  be  compelled  to  pay  them  over  again.  If  Watts  took 
the  notes  knowing  the  same  circumstances,  though  for  a  valua- 
ble consideration,  he  could  have  no  better  title  than  Craig,  and 
the  same  rule  would  apply  to  the  defendant  making  payment  to 
him. 

There  is  no  doubt  but  that  the  defendant  had  sufficient  knowl- 
edge ab  the  time  he  made  payment  to  Watts;  and  the  case 
tamed  on  the  qnstion,  whether  Watts  had  notice  at  the  time  he 
received  the  transfer.  There  was  some  evidence  of  this,  and 
we  think  it  ought  to  have  been  submitted  to  the  jury. 

I  do  not  think  the  circumstance  of  Watts'  receiving  the  trans- 
fer after  the  note  became  due,  of  itself  sufficient  to  affect  him 
with  notice  in  a  case  of  this  sort.  It  is  said  that  in  case  of  a 
hiU  lost  after  it  becomes  due,  the  true  owner  may  sue  at  law, 
without  offering  an  indemnity,  because  the  party  could  never  be 
compelled  to  pay  it  to  a  holder,  who  became  such  after  it  was 
due:  Chit,  on  Bills,  172, 173.     But  it  has  never  been  decided, 
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I  believe,  if  he  should  pay  it  to  a  holder  who  acquired  it  when 
due,  without  actual  notice,  that  he  would  be  compelled  to  pay 
it  over  again.  If  he  could,  it  most  be  on  the  ground  that  the 
bill  being  presented  after  due  by  a  person  who  was  not  the 
original  payee,  it  was  his  duty  to  inquire  and  ascertain  how  he 
came  by  it.  But  it  would  seem  much  more  reasonable  to  re- 
quire the  payee  or  true  owner  to  give  notice  of  the  loss  to  the 
party  liable  to  pay.  The  person  taking  the  transfer  of  a  bill 
or  note  after  due,  from  a  party  not  an  original  party  to  it,  may 
perhaps  in  case  of  a  lost  note  be  bound  to  inquire  into  his 
title.  But  in  this  case  it  does  not  appear  that  Watts  could 
have  obtained  information  by  inquiring.  The  plaintiff  prob- 
ably was  not  aware  of  the  fraud  that  was  practiced  on  her  by 
Craig,  and  would  have  acquiesced  in  the  transfer,  and  so  it 
would  be  in  other  cases  of  fraud  not  yet  discovered.  This  cir- 
cumstance might,  however,  have  gone  with  the  other  evidence 
to  the  jury. 

The  presiding  judge  states  that  he  charged  the  jury  that  if 
Watts  was  a  bona  fide  holder,  he  was  entitled  to  receive  pay- 
ment. This  was  undoubtedly  correct;  but  it  does  not  seem  to 
have  been  fairly  submitted  to  the  jury  that  Watts'  bona  fides  de- 
pended on  his  having  notice  that  Craig  had  a  former  wife  liv- 
ing, and  acquired  the  notes  by  his  pretended  marriage.  The 
judge  states  that  he  told  the  jury  that  Craig  was  ''  united  to 
the  plaintiff  by  a  marriage  in  fact;  that  she  acknowledged  him 
as  her  husband,  and  held  him  out  to  the  world  as  such;  and 
that  it  did  not  lie  in  the  mouth  of  either  to  repudiate  the  other, 
and  deny  the  legality  of  the  marriage,  to  the  end  of  defeating 
the  vested  rights  of  third  persons,  acquired  by  dealing  with 
them  in  the  character  of  husband  and  wife."  If  the  plaintiff 
had  not  been  united  to  Craig  by  the  form  of  marriage,  or  had 
known  that  he  had  another  wife  living,  and  held  him  out  to 
the  world  as  her  husband,  these  remarks  would  be  perfectly  just. 
She  would  be  estopped  by  her  fraud  on  the  community.  But 
they  can.  not  apply  when  she  was  herself  the  subject  of  impos- 
ture; and  we  think  were  calculated  to  mislead  the  jury.  If 
Craig,  in  virtue  of  his  pretended  marital  rights,  had  sold  her 
personal  property,  other  than  negotiable  papers,  would  her 
legal  title  have  been  divested? 

If  the  testimony  of  the  witness  Snow  were  credited,  and  the 
plaintiff  were  shown  to  have  delivered  the  note  to  Craig  for  the 
express  purpose  of  being  sold,  that  could  make  no  difference, 
if  she  was  induced  to  do  so  by  fraud,  and  in  confidence  that  he 
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was  her  husband.  The  question  would  still  be,  whether  the 
purchaser  had  sufficient  notice  of  the  fraud. 

We  do  not  think  it  necessary  to  give  any  opinion  as  to  the 
admissibilitj  of  Craig's  declarations.  If  his  first  wife  was 
shown  to  be  living  in  1824,  the  presumption  is  that  she  con- 
tinued to  live,  unless  her  death  were  shown,  or  seven  years  had 
elapsed  without  her  being  heard  of. 

The  motion  for  a  new  tnal  is  granted. 


Commissioners  op  the  Poob  v.  Gansett  et  Ux. 

\2  BuLMt,  820.] 

A  HcrsBAND  IS  NOT  LiABLE  for  the  maintenance  of  his  wife's  parents. 

Suit  by  summary  process  to  recover  from  defendants  a  sum 
which  had  been  ordered  by  the  commissioners  of  the  poor  to 
be  paid  by  the  defendants  for  the  pauper  parents  of  the  wife. 
The  defendant  had  received  no  portion  with  his  wife.  A  nonsuit 
was  granted  on  the  trial.    The  plaintiffs  moved  to  set  this  aside. 

Pope^  for  motion. 

Caldwell^  ccnUra. 

By  Court,  CNbaix,  J.  In  this  case  the  court  concurs  in  the 
decision  of  the  presiding  judge  below.  It  will  be  only  neoes- 
Baiy  very  briefly  to  state  the  views  of  which  the  case  is  sus- 
ceptible. If  the  defendant  could  be  made  liable  for  the  main- 
tenance of  his  father-in-law  and  mother-in-law,  it  must  be  un- 
der the  act  of  the  legislature,  for  at  common  law  he  was  under 
no  such  liability.  The  act  of  1712  provides  that  where  a  pau- 
per hatb  a  father,  grandfather,  mother,  grandmother,  child,  or 
grandchild  of  sufficient  ability,  the  commissioners  may  assess 
a  sum  for  the  maintenance  of  the  pauper,  and  by  summary  pro- 
ceeding compel  such  relation  to  pay  the  same:  P.  L.  105.  It 
would  be  sufficient  to  say  that  the  defendant  is  not  in  any 
one  of  the  relations  designated  by  the  act,  on  whom  it  imposes 
this  liability.  The  case  of  Bex  v.  Munden,  1  Str.  190,  is,  how- 
ever, the  very  case  before  the  court;  and  there  it  was  held  that 
the  son-in-law  was  not  liable  for  the  maintenance  of  his  wife's 
mother.  The  motion  to  reverse^the  decision  of  the  judge  be- 
low is  therefore  refused.  

Son-in-law  not  Liable  for  Suppobt  of  nis  Wife's  Pabents.  —  The 
leading  case  upon  this  subject  is  Hex  v.  Munden,  1  Str.  190.  There  it 
Was  sttempted  to  make  the  husband,  who  had  received  an  estate  with  his 
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wife,  liable  for  the  maintenance  of  ht  ?  parents.  For  this  pozpoee  relianoe 
waa  placed  on  the  statute  43  Eliz.,  o.  3.  by  which  children  of  soffictent  abfl* 
ity  are  required  to  support  their  indigent  parents.  But  the  court  was  of 
opinion  that  this  statute  extended  only  to  natural  relations,  and  that  a  son- 
in-law  was  not  embraced  by  its  provisions.  This  would  seem  to  create  an  ex- 
ception to  the  common  law  rule,  that  upon  marriage  the  husband  assumes  the 
debts  and  duties  of  the  wife.  But  the  case  has  since  been  affirmed  by  the 
decisions  in  Jiex  v.  Demjwm,  2  Str.  965,  and  Tubbs  r.  Uatriaon,  4  T.  B. 
118. 

In  this  country,  the  precise  question  involved  in  this  case  aroee  in  Mack  t. 
Parwna  tt  aL,  Kirby,  155,  and  there,  as  here,  the  deoiBion  waa  against  tilt 
•on-in-law's  liability;  the  principal  authority  relied  on  being  Bex  t. 


LOWRY  V.  PiNSON. 

f2BAnJET  Law,  824.] 

Pabol  Eyidencb  hat  be  Given  as  to  the  Contents  ot  a  Wbirsv  Iir« 
STBUMENT,  without  notice  to  the  other  side  to  produce  the  original,  if 
the  instrument  relate  to  a  collateral  circumstance,  and  the  existence  of 
the  writing,  not  its  contents,  create  an  inference  favorable  to  the  party 
offering  the  evidence. 

A  CONYETANCE  TaKSN  WITH    InTBNT  TO  AlLOW  THE   GbANTOB   tO   eSCI^ 

just  claims,  is  fraudulent  and  void,  as  to  one  holding  such  claims,  even 

though  full  value  be  paid. 
A  Conveyance  Taken  with  a  Fraudulent  Intent  is  not  rendered  valid 

by  the  fact  that  the  consideration  be  the  discharge  of  just  debts  of  the 

grantor,  and  some  of  the  debts  thus  discharged  be  liena  upon  the  land 

covered  by  the  deed. 
The  Stat.  13  Eliz.,  g.  5,  Extends  to  all  who  have  a  right  of  action  against 

the  grantor. 

An  action  for  breach  of  promise  was  brought  by  the  present 
plaintiff  against  Isaac  J.  Pinson,  in  Februarj,  1828.  Judg- 
ment was  signed  in  such  action  February  23, 1829,  and  on  Feb- 
ruary 5,  1830,  plaintiff  received  from  the  sheriff,  after  sale  upon 
execution  issued  on  this  judgment,  a  deed  conveying  to  her  the 
right  of,  Isaac  J.  Pinson  in  the  premises  now  in  dispute.  De- 
fendant claimed  under  a  conveyance  from  Isaac  J.  Pinaony 
dated  February  23, 1829,  and  reciting  an  agreement  to  make 
such  conveyance  entered  into  January,  1828.  This  was  an  ac- 
tion of  trespass  to  try  the  title. 

The  defendant  introduced  evidence  which  proved  the  exist- 
ence of  the  agreement  recited  in  his  conveyance;  that  he  had 
gone  into  possession  under  such  agreement,  and  had  paid  the 
consideration  stipulated  for,  viz.,  the  discharge  of  the  just  debts 
of  Isaac  J.  Pinson;  that  one  of  these  debts  was  a  lien  upon  the 
land;  and  that  such  consideration  amounted  to  the  full  value  of 
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the  land.  Isaao  J.  Pinson  was  a  brother  of  the  present  defendant. 
The  evidence  on  the  part  of  the  plaintiff  stronglj  tended  to  show 
that  Isaac  J.  Pinson  conveyed  the  land  to  defendant  with  intent 
to  defeat  any  favorable  result  which  might  accrue  to  plaintiff  in 
the  breach  of  promise  suit,  and  that  the  defendant  was  fully 
aware  of  such  intent  upon  the  part  of  his  brother. 

Amongst  other  circumstances,  it  was  proved  by  the  plaintiff, 
that  upon  the  veiy  day  that  she  lodged  her  writ  in  the  breach  of 
promise  suit,  Isaac  J.  Pinson,  after  having  obtained  knowledge 
of  the  fact,  made  a  bill  of  sale  to  the  present  defendant,  and  to 
David  Madden,  of  some  eight  or  ten  negroes.  Defendant  ob- 
jected to  evidence  being  given  as  to  this  instrument,  upon  the 
ground  that  he  had  not  been  served  with  notice  to  produce  the 
original.  The  objection  was  overruled,  and  the  evidence  ad- 
mitted. 

The  jury  was  charged  that  a  debtor  had  a  right  to  prefer  cer- 
tain of  his  creditors,  yet  such  preference  must  be  more  than 
colorable,  and  that  if  the  sale  in  question  in  this  suit  was  made 
by  Isaac  J.  Pinson  with  the  intention  of  defeating  the  claims 
of  plaintiff  by  enabling  him  to  remove  his  personal  property 
from  the  jurisdiction,  and  such  intention  was  known  to  defend- 
ant, then  the  conveyance  was  void.  Nor  did  it  matter  that  the 
consideration  of  the  sale  was  the  payment  of  the  debts  of  Isaao 
J.  Pinson,  the  grantor. 

Verdict  for  plaintiff,  motion  to  set  aside  the  verdict,  and 
for  a  new  trial  npon  the  grounds  that:  First,  the  court  erred 
in  admitting  parol  evidence  of  the  bill  of  sale  of  the  negroes 
above  mentioned.  Second,  error  in  the  court's  charging  that 
thoagh  the  consideration  for  the  conveyance  was  the  discharge 
of  the  grantor's  debts,  yet  the  conveyance  was  void  if  made 
"with  intent  to  allow  the  grantor  to  remove  his  personal  property 
beyond  the  reach  of  the  plaintiff.  Third,  at  all  events  defendant 
had  good  title,  because  he  stood  in  the  place  of  the  creditors 
whose  debts  he  had  discharged,  and  the  debt  of  one  of  these 
a  lien  on  the  land. 


A,  W*  Thomjmony  for  the  motion* 

Lynch^  conira. 

By  Court,  JomreoK,  J.  The  general  rule  that  parol  evidence 
of  the  contents  of  a  paper  writing,  which  the  party  has  in  his 
poflsession,  or  which  he  may  procure,  to  be  produced  by  the 
process  of  the  court,  can  not  be  given  iu  evidence,  holds  uni- 
versally wherever  it  constitutes  the  evidence  of  his  right  to  the 
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thing  for  -which  h  3  Bues,  and  that  because  it  is  the  most  certain, 
and  therefore  the  best.  But  where  the  writing  relates  to  a  col- 
lateral circumstance,  and  an  inference  favorable  to  the  partj 
arises  out  of  the  fact  of  its  execution  and  existence,  and  not  out 
of  its  particular  contents,  parol  evidence  is  admissible.  Of 
this,  the  case  of  Spiers  v.  Wilison,  4  Cranch,  398,  is  an  instance. 
*  There,  parol  evidence  of  the  existence  of  a  deed  of  gift  was  ad- 
mitted to  show  the  nature  of  the  possession  tbat  accompanied 
the  deed.  The  allegation  of  the  plaintiff  here  is,  that  Isaac  J. 
Pinson  conveyed  the  land  in  dispute  to  the  defendant  for  the 
purpose  of  defrauding  her,  and  the  object  of  the  evidence  tbat 
he,  about  the  same  time,  also  made  a  voluntary  bill  of  sale  to 
the  defendant  and  David  Madden,  of  all  his  negroes,  the  bulk 
of  his  remaining  property  was  to  show  the  fraudulent  intention 
by  way  of  deduction,  not  from  the  particular  provisions  of  th^ 
bill  of  sale,  but  from  the  fact  of  its  executiou  without  consid- 
eration.    The  evidence  was  therefore  properly  admitted. 

We  concur  with  the  circuit  court,  also,  on  the  other  que»« 
tions  which  have  been  raised.  In  Ttoyne'a  case,  3  Bep.  82  a,  it 
is  said  that  the  Stat.  13  Eliz.  c.  5,  extended  **  not  only  to  cred- 
itors,  but  to  all  others  who  had  cause  of  suit,  or  action,  or  anj 
penalty,  or  forfeiture,  etc.,''  and  that  construction  has  been  fol- 
lowed ever  since.  See,  also,  Jackson  v.  Myers,  18  Johns.  427, 
and  Fox  v.  HiUs,  1  Conn.  295. 

The  fact  mainly  relied  on  in  support  of  the  motion  is  tbat 
the  defendant  paid  full  value  for  the  land  in  satisfying  bona 
fide  debts  due  by  Isaac  J.  Pinson,  and  hence  it  is  concluded 
that  whatever  might  have  been  Isaac  J,  Pinson's  intention,  the 
conveyance  could  not  be  fraudulent  as  to  the  defendant. 

The  verdict  of  the  jury  has  established  as  a  conclusion  from 
the  facts  proved,  that  Isaac  J.  Pinson  conveyed  to  the  defendant 
vnth  the  intent  to  defraud  the  plaintiff,  and  that  the  defendant 
purchased  with  a  view  to  aid  that  intention,  a  conclusion  well 
warranted  by  the  evidence.  In  Twyne's  case  the  consideration 
is  said  to  have  been  more  than  sufficient,  and  although  that 
was  a  criminal  prosecution,  the  sale  was  held  to  be  void.  In 
Worsely  v,  DeMattos,  1  Burr.  474,  Lord  Mansfield  says  that  "  if 
a  man,  knowing  that  a  creditor  has  obtained  judgment  against 
his  debtor,  buys  the  debtor's  goods  at  a  full  price,  to  enable 
him  to  defeat  the  creditor's  execution,  it  is  fraudulent;"  and  in 
Cadogan  v.  Kenneii,  Cowp.  434,  the  same  judge  remarks  that  he 
had  "  known  several  cases  where  persons  had  given  a  fair  and 
full  price  for  goods,  and  where  the  possession  was  actually 
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changed,  yet,  being  done  for  the  purpose  of  defeating  creditors, 
the  transaction  had  been  held  fraudulent,  and  therefore  void." 

There  is  perhaps  no  principle  of  more  universal  application 
than  that  fraud  avoids  all  contracts  between  the  parties  them- 
selves if  one  imposes  on  the  other,  and  between  them  and  third 
persons,  where  they  conspire  to  defraud  others.  And  cases 
might  arise  where  that  could  as  readily  be  effected  when  a  full 
and  fair  price  is  paid,  as  when  nothing  is  paid.  One  rich  in 
lands,  houses,  or  other  permanent  property,  resolves  not  to  pay 
his  debts;  and  another,  knowing  this,  treats  with  him  and  pur- 
chases his  whole  estate  at  a  fair  and  full  price,  and  thus  ena- 
bles him  to  fly  from  the  claims  of  his  creditors.  Now,  although 
the  purchaser  has  gained  no  advantage,  he  has  enabled  the 
debtor  to  evade  the  payment  of  his  debts,  and  the  effect  upon 
the  creditors  is  precisely  the  same  as  if  nothing  had  been  paid. 

I  do  not  perceive  how  the  defendant's  case  is  helped  by  the 
eircnmstance  that  the  purchase  money  was  disbursed  in  the 
payment  of  Isaac  J.  Pinson's  just  debts.  The  defendant  can 
not  be  in  a  better  situation  than  the  creditors  themselves  would 
have  been,  and  that  relationship  between  them  could  not  sanc- 
tify a  fraud  by  which  Isaac  J.  Pinson  was  enabled  to  evade  the 
plaintiff's  demand.  A  debtor  may,  it  is  true,  honestly  prefer 
one  creditor  to  another,  yet  in  the  case  of  Wondy  v.  DeMaUos, 
1  Burr.  482,  Lord  Mansfield  remarks  that  the  contract  giving 
the  preference  to  even  a  bona  fide  creditor  would  be  void  if  the 
means  to  attain  such  preference  were  fraudulent. 

Motion  refused. 


WHKir  ▲  CoHvzTAHGB  TO  Sbcubb  ▲  Jubt  Dxbt  IS  Vomw— Treated  of  in 
GaHamdT.  iZfwe,  15  Am.  Deo.  766. 


Gibson  v.  Vaughn. 

[3  Bazixt,  880.] 

A  Tebaxct  Df  CoMMOK  OF  THB  BoiTNDA&T  Fevcb  exirts  between  ownen  of 
adjoiiiing  estates  who  have  erected  it  at  joint  expense. 

Tbxbpabr  will  not  Lib  fob  Omb  Tbnant  in  Common  of  a  chattel  or  fiztoxe 
against  his  oo-tenant  for  its  appropriation  or  removaL 

Tbxspass  qiiare  dausum  fregil,  brought  for  the  removal  of  a 
division  fence  erected  at  the  joint  expense  of  the  owners  of  the 
adjoining  estates.  The  presiding  judge  held  that  trespass 
would  lie  for  the  removal  of  the  fence,  and  the  jury,  under  his 
chaise,    brought  in  a  verdict  for  plaintiff.      The  defendant 
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moved  to  set  this  aside,  with  liberty  to  enter  a  nonsuit,  or  else 
for  a  new  trial. 

WiUiams,  for  the  motion.  To  an  action  of  trespass  brought 
by  a  stranger,  Vaughn  might  have  pleaded  that  Gibson  owned 
a  moiety  of  the  fence.  If  this  is  so,  plaintiff  can  not  sustain 
the  action:  Ibx  ▼.  Hdnbury,  Cowp.  445;  Smiih  y.  Oriell,  1  East, 
368;  EoUiday  ▼.  Oamsell,  1  T.  R.  658;  Martin  v.  KnowUya,  8  Id, 
145.     The  remedy  for  plaintiff  was  case. 

Clarke,  contra.  If  the  fence  had  been  joint  property,  yet  there 
had  been  an  ouster,  and  trespass  did  lie:  1  Ch.  PI.  66;  Ifor- 
man  ▼.  Oartman,  Harp.  430  [18  Am.  Dec.  666]. 

By  Court,  O'Neall,  J.  In  general,  one  joint  tenant,  or  ten- 
ant in  common,  can  not  maintain  trespass  against  his  co-tenant 
for  an  injury  done  to  the  joint  or  common  property.  There 
must  be,  as  between  the  plaintiff  and  defendant,  an  exclusive 
right  of  property  or  an  actual  possession.  In  the  latter  case, 
one  joint  tenant,  or  tenant  in  common,  may,  for  an  actual 
ouster,  maintain  trespass  against  his  co-tenant:  8  Burr.  1827; 
Harman  v.  Oariman,  Harp.  430  [18  Am.  Dec.  656].  But  if  the 
injury  complained  of  is  the  appropriating,  to  a  man's  own  use, 
a  pei-sonal  chattel  in  which  he  and  another  have  a  joint  or  com- 
mon property;  or  for  cutting  down  trees  growing  on,  or  remov- 
ing fixtures  from,  land  held  in  joint  tenancy,  or  in  common, 
this  action  can  not  be  maintained :  8  T.  B.  145. 

These  principles  are  conceded  in  the  case  under  considera- 
tion, but  it  is  supposed  that  the  plaintiff  and  defendant  were 
each  seised  in  severalty  of  that  portion  of  the  fence  which  lay 
on  his  respective  side  of  the  line.  This  is  not  the  case;  the 
common  boundary  is  the  property  of  both,  and  where  a  fixture 
is  put  on  it  by  the  labor  of  both,  they  are,  as  to  it,  tenants  in 
common.  Each  had  an  undivided  interest  in  both  the  property 
and  possession  of  it,  and  neither  can  maintain  an  action  which 
is  predicated  upon  an  exclusive  right  of  property  or  an  actual 
possession.  It  is  perhaps  true  that  if  the  defendant,  in  remov- 
ing the  fence,  had  entered  upon  the  land  of  the  plaintiff  beyond 
the  comiBon  boundary,  it  might  have  been  a  trespass  in  law; 
but  of  that  there  does  not  appear  to  have  been  any  proof,  and 
the  whole  injury  complained  of  was  the  removal  of  the  old  rails 
and  appropriation  of  them  to  the  defendant's  use. 
I  This  case  is  very  analogous  to  that  of  Burden  v.  Gervais,  de- 

!  cided  at  Charleston  in  1828.     There  a  road  was  the  common 

boundary,  and  the  injury  complained  of  was  the  digging  a  hole 
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and  planting  a  post  in  the  middle  of  it.  The  plaintiff  claimed 
the  whole  road,  and  the  court  being  of  opinion  that  the  defend- 
ant's title  extended  to  the  center,  refused  to  sustain  the  action 
for  the  probable  trespass,  committed  on  the  plaintiff's  side  of 
the  line,  in  digging  the  hole. 

In  a  case  like  the  present,  I  should  not  anxiously  look  around 
to  discover  some  slight  or  possible  CTidence  to  establish  a  legal 
trespass  for  which  the  plaintiff  would  be  entitled  to  recover 
nominal  damages.  The  injury  in  any  point  of  view  was  too 
triyial  to  be  seriously  regarded,  and  the  legal  maxim,  de  minimia 
noncurat  lex,  ought  to  prevent  parties  from  obtruding  every  petty 
dispute  on  a  court  of  justice. 

The  motion  for  a  nonsuit  is  granted. 

Qhb  TnrAKT  nr  Gommok  can  not  Maintain  Tbbspass  against  his  oo-tvi- 
•nt  withoat  actual  ouster:  Harmon  v.  Gatiman,  18  Am.  Bee.  666. 


SlIATE  EX  BEL.  PeABESON  t;.  AbLEDGE. 

[3  Bailkt,  401.] 

Statute  ot  Limitations  does  not  Rttn  against  thb  Statb  so  as  to 
give  title  to  one  holding  lands  belonging  to  it. 
«*Vacabt  Lands"  do  not  include  lands  belonging  to  the  state  by  purchase. 

Ah  information  in  the  nature  of  a  quo  warravio  brought  to 
try  title  to  land  which  had  been  purchased  from  Catawba 
oounty,  in  1816,  by  the  state.  In  1818,  the  defendant  took  out 
ft  grant  of  this  land  as  "  vacant  land."  To  the  information,  the 
general  issue  and  the  statute  of  limitations  were  pleaded.  To 
the  latter  plea  there  was  a  demurrer.  On  the  demurrer,  the 
presiding  judge  delivered  the  following  opinion: 

The  question  is,  whether  the  defendant  can  hold  adversely  to 
the  state;  or  whether  the  right  of  the  state  can  be  barred  by 
the  statute  of  limitations.  I  do  not  know  that  the  principle  of 
nuUmn  iempu8  has  ever  been  formally  recognized  in  our  courts; 
it  certainly  has  not  been  repudiated.  It  is,  I  think,  sufficient 
for  the  decision  of  this  case  to  refer  to  the  case  of  Harlock  et  aJ. 
T.  Jackson,  1  Treadw.  135,  where  the  court,  per  Nott,  J.,  held 
that  *'  the  statute  of  limitations  does  not  run  against  the 
state;  that  the  state  can  not  be  disseised;  and  that  a  citizen  can 
not  hold  adversely  to  the  state."  This  related  to  lands  which 
had  been  acquired  by  escheat;  and  the  point  is  expressly  de- 
cided, that  a  title  to  such  lands  can  not  be  acquired  by  adverse 
don  as  against  the  state.     In  the  case  at  bar,  the  state 

▲m.  Dso.  Vol.  ZUI— 10 
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holds  as  purchaser  from  a  corporation,  to  whom  the  lands 
had  originally  been  granted  by  the  state.  If  in  relation  to  es- 
cheats the  principle  be  that  the  statute  of  limitations  will  not 
run,  because  the  state  can  not  be  disseised,  the  same  reason 
and  principle  must  apply  to  lands  held  in  any  other  right,  or 
by  any  other  title.  Can  the  state  be  disseised  of  any  land  f  If 
all  have  an  equal  right  to  enter,  and  there  be  none  who  has  an 
exclusive  right,  can  there  be  any  ouster  of  the  body  politic  by 
an  individual  ?  I  apprehend  not,  unless  the  claim  of  defend- 
ant be  strengthened  by  the  grant  which  he  has  obtained  as  for 
vacant  land.  It  is  yery  clear  that  the  grant  vests  no  title  in 
the  defendant.  The  land  is  not  **  vacant''  within  the  meaning 
of  the  acts  on  that  subject.  I  think  it  has  been  more  than  once 
decided,  that  a  grant  under  those  acts  of  escheated  lands  is  void. 
See  the  opinion  of  Brevard,  J.,  in  Harhck  et  al,  v.  Jackson,  who  re- 
fers to  the  case  of  Bodden  v.  Speigner,  on  that  point.  It  was  also 
made  a  few  years  ago  in  a  case  from  Spartanburgh,  CamJbeeelaL 
T.  Ligon;  and  I  have  no  hesitation  in  considering  the  grant  in 
this  case  in  the  same  light.  A  title  to  the  land  can  not  be  ac- 
quired in  this  way;  and  the  grant  can  be  of  no  avail,  unless  it 
be  relied  on  as  an  ouster,  or  evidence  of  intention  to  hold  ad- 
versely; and  for  that  purpose  it  is  insufficient.  It  is  but  the 
act  of  the  defendant  himself;  or,  at  most,  of  a  subordinate 
officer,  on  the  representation  by  the  defendant  that  the  land 
was  vacant.  If  it  be  void  as  a  grant,  it  is  also  unavailable  for 
the  oth^r  purpose.  Judgment  for  the  relator  on  demurrer. 
The  defendant  moved  to  reverse  this  judgment 

Clarke.  The  state  claimed  the  land  under  purchase  from 
Catawba  county.  Against  the  county,  the  statute  would  have 
run;  and  as  it  could  claim  no  higher  privUege  than  its  grantor, 
the  same  statute  should  apply  to  the  state. 

Peareson,  contra. 

Per  CuarAic.  We  concur  in  the  decision  of  the  presiding 
judge  for  the  reasons  given.    Motion  refused. 


Smyrl  V.  Niolon. 

[3BAZLn,421.] 

The  Liabiutt  ov  a  Common  Carriek  Extends  to  all  loeses  other  than  thoM 

arising  from  the  act  of  God  or  from  public  enemies,  and  when  a  looi 
the  onus  is  on  the  carrier  to  show  such  cause  as  will  exempt  him. 


JuDe,  1831.]  Smtbl  v.  Niolon.  147 

A  Lo89  Arisiko  vbom  a  Boat  RuirvTSQ  nrro  ak  Unknown  Snao,  while  fol- 
lowiDg  the  lunul  oonne  of  navigatian,  is  one  to  be  attributed  to  the  act 
of  God. 

A  Chabob  to  thb  Jubt  that  the  Rbsfonsibilitt  of  a  oonunon  carrier  de- 
pends npon  the  question  of  his  negligence  or  non-negligence  is  erroneous. 

GoTTOH  had  been  introsted  to  plaintiff  to  1)e  transported,  by 
boat,  from  Camden  to  Charleston.  Upon  the  voyage,  the  boat 
ran  into  a  snag,  and  the  cotton  was  damaged.  This  was  an  ac- 
tion for  the  freight,  the  defendants  giving  notice  of  a  discount 
to  an  amount  larger  than  the  freight,  arising  from  the  damage 
done  to  the  cotton.  The  evidence  was  to  the  effect  that  the 
snag  was  unknown  to  the  boatmen  on  the  river,  and  that  plaint- 
iff's boat  was  managed  by  an  experienced  boatman,  and  that 
he  had  been  guilty  of  no  negligence.  The  charge  to  the  jury 
was  that  the  English  law  as  to  common  carriers  was  inapplicable 
to  a  navigation  so  hazardous  as  that  between  Camden  and 
Charleeton,  and  that  the  liability  of  the  carrier  depended  upon 
the  question  of  his  negligence.  Verdict  for  plaintiff.  Motion 
to  set  this  aside  and  for  new  trial  on  ground  of  misdirection. 

BUmding  and  De  Saussure,  for  the  motion. 

By  Court,  O'Neaix,  J.  The  law  of  carriers  has  been  so  often 
the  subject  of  legal  investigation  in  England  nnd  in  this  state, 
that  there  would  seem  to  be  little  room  for  doubt  as  to  its  prin- 
ciples. In  their  application  to  cases  there  can  be  less  difficulty 
than  in  most  others,  for  the  rules  are  few  and  obvious,  and  are 
strictly  to  be  adhered  to.  A  boatman  carrying  for  freight  is  a 
common  carrier,  and  as  such  is  liable  to  all  losses,  except  such 
as  may  arise  from  the  act  of  Ood  or  the  enemies  of  the  country. 
He  is  regarded  as  an  insurer  to  this  extent.  If  a  loss  occurs, 
the  onus  is  on  him  to  show  that  it  arose  from  the  causes  which 
exempt  him  from  liability. 

These  rules,  it  has  often  been  said,  ore  hard,  and  ought  not 
to  be  enforced  here.  But  I  apprehend  they  are  founded  on  the 
wisest  policy.  Suppose  the  question  in  each  case  be  made  to 
turn  on  negligence,  how  is  the  consignor  or  consignee  of  goods 
to  prove  it?  Nine  times  out  of  ten  the  only  witnesses  who 
could  speak  to  the  transaction  are  the  very  persons  who  are 
themselves  charged  to  be  the  cause  of  the  loss.  Without  at- 
tributing bad  motives  to  witnesses  in  such  a  situation,  we  are 
all  sufficiently  versed  in  the  human  character  to  say  that  they 
would  always  negative  every  imputation  of  negligence.  The 
rigor  of  the  rule,  too,  necessarily  creates  a  great  degree  of  care: 
every  carrier  knows  that  he  is  an  insurer  against  all  losses,  ex- 
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cept  such  as  arise  from  the  act  of  Ood  or  the  enemies  of  the 
country;  and  hence,  regarding  his  lading  as  his  own,  he  usee 
every  precaution  which  he  would  do  with  his  own  property. 
There  can  be  no  hardship  in  enforcing  any  contract  which  is 
voluntarily  made,  on  a  valuable  consideration.  The  carrier 
assumes  his  great  responsibility  for  the  sake  of  freight:  in  su6- 
cess,  he  may  rejoice  in  the  fortunate  results  of  his  adventurous 
and  hazardous  undertaking;  in  failure,  he  can  not  complain  that 
he  is  visited  vrith  the  necessary  consequence  of  adventure,  loss. 

In  the  case  of  the  Sieamboal  Company  ads.  Bason,  Harp.  262, 
an  exception  is  introduced  as  additional  to  the  act  of  God  or  the 
enemies  of  the  country,  as  "  where  the  loss  could  not  be  guarded 
against  by  human  skill  and  prudence."  This,  however,  is  im- 
properly stated  as  constituting  another  case  of  exemption.  If 
it  is  not  actus  Dei,  it  can  not  excuse.  The  case,  however,  to 
which  this  additional  cause  of  exemption  was  supposed  to  be 
necessary,  was  that  of  hidden  snags  in  the  usual  channel  of  the 
river.  But  that  was  clearly  referable  to  the  act  of  Ood.  Fre-> 
quent  freshets,  the  continual  changes  of  the  channel,  and  de- 
posits of  snags  thereby,  arise  immediately  from  no  human 
agency,  and  can  be  guarded  against  by  no  human  skill,  apd 
hence  come  clearly  within  the  exception  of  the  act  of  Ood.  Sea 
Ewart  V.  Street,  decided  at  Charleston,  February,  1831  [ante, 
131].  The  rule  on  this  subject  appears  to  be,  that  where  a 
boat,  pursuing  the  usual  boat  channel,  runs  upon  an  unknown 
Buag,  the  carrier  shall  be  excused  for  the  loss.  What  is  the 
usual  boat  channel  and  the  circumstance  that  no  snag  was  ever 
known  to  be  there  before,  must  be  proved  by  the  carrier.  If  he 
pursues  an  unusual  route  with  his  boat,  and  loss  occurs,  he  must 
bear  it.  But  in  running  a  river  which  in  its  whole  width  is  used 
as  a  boat  channel,  he  is  at  liberty  to  take  any  route  he  may  think 
proper. 

From  the  evidence,  I  conjecture  that  the  whole  river  at  the 
place  where  the  injury  occurred,  was  usually  run  by  boats,  and 
that  the  route  pursued  by  the  plaintiff  was  as  much  the  boat 
channel  as  any  other  part  of  the  river;  and  if  the  case  had  been 
submitted  to  the  jury  on  that  question,  and  they  had  found  for 
the  plainiff,  we  should  not  have  disturbed  the  verdict.  But  it 
appears  that  the  presiding  judge  submitted  to  the  jury  to  decide 
whether  the  plaintiff  had  or  had  not  been  guilty  of  negligence. 
This  was  erroneous.  The  jury  ought  to  have  been  instructed 
that  the  plaintiff  was  liable  for  all  loses,  except  such  as  arose 
from  the  act  of  Ood,  or  the  enemies  of  theTK>untxy;  that  if  the 


June,  1831.]  Clendinen  v.  Black.  149 

loss  arose  from  the  boat  running  upon  an  unknown  snag  in  the 
usual  channel  of  the  river,  it  was  from  the  act  of  God,  and  the 
plaintiff  was  not  liable;  otherwise  that  he  would  be.     The  mo- 
tion for  a  new  trial  is  granted. 
Motion  granted. 

For  list  of  cases  npon  subjects  similar  to  those  treated  of  in  the  principal 
see  Ewari  v.  Street,  ante,  131. 


Clendinen,  Adm'x  of  Clendinen,  v.  Black  and 

Bbown.    ^ame  v.  Robinson- 

[3  Bauxt,  488.1 

CoMFENSATioN  OF  AK  Attohnet  in  case  of  his  death  before  the  determina- 
tion of  the  suits,  may  be  apportioned  in  such  proportion  as  the  services 
actually  rendered  bear  to  those  contracted  for. 

Surrs  by  summary  process  to  compel  the  payment  of  notes 
given  to  the  intestate  by  the  defendants.  The  notes  had  been 
given  as  counsel  fee  for  services  to  be  performed  in  equity  suits 
then  pending.  The  intestate  \7as  a  solicitor  in  the  court  of 
equity.  He  performed  part  of  the  services,  but  died  before 
the  final  hearing  in  the  suits.  The  defense  contended  that 
under  the  circumstances  the  notes  should  be  apportioned.  The 
judge  was  of  the  opinion  that  counsel  fees  were  not  divisible, 
and  held  that  therefore  the  plaintiff  was  entitled  to  recover  the 
face  of  the  notes,  and  decreed  accordingly.  The  defendants 
now  moved  to  set  this  decree  aside. 

£av€8,  for  motion. 

By  Court,  CNeall,  J.  The  rule  once  was,  that  a  counsel 
fee  was  a  mere  gratuity;  and  therefore,  unless  the  client 
thought  proper  to  pay  it,  none  was  recoverable.  But  in  this 
state,  it  has  long  been  settled,  that  an  attorney  is  entitled  to 
recover  for  bis  services  in  managing  a  suit,  as  much  as  they 
were  worth:  1  McC.  149.  And  this  is  always  regulated  by 
the  amount  usually  paid  in  similar  cases  as  a  counsel  fee.  The 
notes  on  which  these  actions  were  brought,  were  given  as  com- 
pensation to  the  late  Mr.  Clendinen,  for  services  which  he 
undertook  to  i:>erform  as  a  solicitor  in  equity.  They  were  given 
in  place  of  the  amount  which  he  would  otherwise  have  been 
entitled  to  charge  for  his  services  after  they  had  been  rendered. 
and  they  may  be  likened  to  a  contract  of  hiring.     If  the  deceasecl 
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had,  in  his  lifetime^  abandoned  his  clients'  cases,  he  could  not 
have  recoYered  on  these  notes;  but  his  death  was  the  act  of 
Ood,  by  which  his  clients  have  been  deprived  of  his  future  ser- 
vices; and,  for  his  services  rendered,  they  must  pay  as  much  as 
they  were  worth.  Taking  each  of  these  notes  as  the  value  of 
the  whole  of  the  services  which  he  was  to  have  rendered  to  the 
defendants,  the  decrees  should  have  been  for  the  plaintiff,  for 
such  a  proportion  of  their  amount  as  the  services  actually  ren- 
dered bore  to  the  whole,  which  were  to  be  performed  in  con- 
sideration of  the  notes.  The  motion  to  set  aside  the  decrees  ia 
granted,  and  new  trials  are  awarded. 
Motion  granted. 


State  v.  Addington. 

(9  Bailbt,  016.] 

A  GdHDinoirAL  Pardon  is  Vacated  upon  failure  of  the  oonviot  to  petftw 
the  whole  of  the  condition. 

PuinSHMSNT  MUST  BK  IntUCTED  AOOOBDIMO  TO  THE  LaW  OT  THE  JUDGMin 

when  subseqaent  to  the  judgment  a  law  is  enacted  mitigating  the  pimxsh* 
ment  for  the  crime. 

Thb  defendant  was  convicted  of  horse-stealing  at  the  fall 
term  of  1829.  At  the  May  term  of  1830,  sentence  of  death  was 
passed  upon  him.  Previous  to  the  day  fixed  for  his  execution, 
he  received  a  pardon  upon  condition  of  his  submitting  to 
thirty-nine  lashes  and  of  leaving  the  state  never  to  return.  The 
lashes  were  inflicted  and  the  defendant  discharged.  Six  months 
subsequently,  he  was  re-arrested,  having  failed  to  leave  the 
state.  Subsequent  to  the  original  judgment  and  previous  to 
this  arrest  the  legislature  substituted  as  the  punishment  for 
horse-stealing,  whipping,  fine,  and  imprisonment. 

The  defendant  was  brought  before  the  court  on  a  rule  to 
show  cause  why  execution  of  his  sentence  should  not  be  ordered 
and  a  day  appointed  therefor.  The  defendant  objected:  1. 
That  reasonable  time  had  not  yet  elapsed  in  which  to  perform 
the  condition  of  leaving  the  state.  2.  That  he  had  received 
the  lashes,  a  punishment  known  to  the  laws,  and  was  not  liable 
to  be  punished  a  second  time  for  the  same  offense.  3.  That  he 
could  not  be  punished  under  the  act  under  which  his  conviction 
bad  taken  place,  as  that  act  had  been  repealed.  The  two  last 
grounds  of  objection  were  sustained  and  the  discharge  of  the 
prisoner  ordered.     From  this  order  the  state  appealed. 
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Thompson^  for  motion. 

Young^  contra^  cited:  1  Hawk  P.  0.,  c.  40,  sec.  6;  State  y. 
Cole,  2  McO.  1;  Miller^s  case,  1  Bl.  Bep.  451. 

By  Oonrty  Johnsos,  J.  The  first  objection  raised  on  behalf 
of  the  prisoner,  has  not  been  allnded  to  here;  and  more  than 
six  months  having  elapsed  between  the  discharge  of  the 
prisoner,  in  pursuance  of  the  pardon,  and  the  warrant  issued 
for  his  arrest,  I  presume  there  is  nothing  in  it,  and  that  it  was 
not  intended  to  be  relied  on.  And  the  case  of  Jeremiah  Smith, 
decided  in  this  court,  at  December  term,  1829  (1  Bailey,  288), 
[19  Am.  Dec.  679],  is  decisive  of  all  the  points  raised  in  the 
second  objection.  Smith  had  been  convicted  of  a  felony,  and 
was  pardoned  on  condition  of  submitting  to  imprisonment  for 
a  considerable  length  of  time,  and  then  leaving  the  state  never 
to  return;  and  it  was  held,  upon  very  mature  deliberation,  and 
after  a  very  full  and  able  argument,  that  his  returning  into  the 
state  was  a  violation  of  the  condition  of  the  pardon,  and  sub- 
jected him  to  the  original  panishment. 

The  third  proposition  embraces  a  question  of  some  difficulty, 
and  upon  which  no  case  has  been  directly  brought  to  bear.  I 
have  labored  to  deduce  a  conclusion,  from  general  principles, 
favorable  to  the  prisoner;  but  my  course  of  reasoning  has  led 
to  a  different  result.  In  civil  suits,  whether  founded  on  con- 
tract or  for  tort,  the  universal  rule  is,  that  the  liability  of  the 
defendant,  and  the  measure  of  the  plaintiffs  right,  must  be  re- 
solved according  to  the  laws  existing  at  the  time  of  the  contract 
made,  or  the  wrong  done;  and  according  to  the  same  principle^ 
when  an  offense  has  been  committed  against  the  state,  and  the 
legislature  superadd  accumulated  punishment  for  the  offense 
generally,  the  culprit  will  be  punished  according  to  the  old  law, 
for  a  different  rule  would  give  it  an  ex  post  facto  operation. 
When,  however,  the  new  law  repeals  the  law  creating  the 
offense,  or  substitutes  a  mitigated  punishment.  Sergeant 
Hawkins  says,  that  the  offender  can  not  be  punished  in  respect 
of  the  former  law:  1  Hawk.  P.  0.,  c.  40,  sec.  6.  This  is  doubt- 
less an  exception  to  the  general  rule,  founded  on  principles  of 
humanity;  and  it  has  been  insisted,  that  the  prisoner's  case 
falls  within  it.  But  for  the  most  obvious  reasons,  it  can  never 
apply  to  res  judicata^  for  when  once  the  final  judgment  is  pro- 
nounced, the  power  of  the  court  over  the  subject-matter  is  at  an 
end,  and  all  that  remains  to  be  done,  is  the  mere  ministerial 
act  of  doing  execution.    This  principle  is  plainly  inculcated  by 
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Chief  3  ustice  Marshall,  in  the  case  of  TeaUm  t.  The  United  States, 
5  Cranch,  281;  where,  in  giving  efiect  to  the  role,  that  after 
the  repaal  or  expiration  of  a  law,  no  penalty  can  be  enforced, 
nor  punishment  inflicted,  for  violations  of  it  whilst  in  force,  he 
expressly  proceeds  on  the  ground  that  no  definitiTe  sentence 
had  been  pronounced.  After  final  judgment,  there  is  no  means 
by  which  the  court  can  regain  possession  of  the  cause;  and 
execution  follows  as  a  necessary  consequence.  If,  for  instance, 
the  repealing  law  had  intervened  between  the  judgment  or 
sentence,  and  the  execution,  there  is  no  process  by  which  the 
court  could  reverse  or  modify  the  judgment.  The  sheriff  has 
no  power  to  inquire  into  the  matter,  and  he  most  enforce  it; 
and  if  it  be  true,  that  the  punishment  is  saved  by  the  repealing 
statute,  it  would  involve  the  absurdity  of  committing  murder  in 
due  course  of  law. 

Again,  if  the  prisoner  had  escaped,  and  the  new  law  had  in- 
tervened before  he  was  retaken,  I  can  not  perceive  the  policy,  or 
the  justice,  of  suffering  him  to  elude  the  punishment  of  one 
crime  by  the  perpetration  of  another;  and  the  escape  itself  is 
an  offense. 

All  the  di£B[culty  in  the  case  appears  to  me  to  have  originated 
in  not  distinguishing  between  the  judgment  and  the  execution. 
The  court  is  not  now  called  upon  to  pronounce  judgment. 
That  has  already  gone  forth;  and  all  that  is  required  of  the 
court  is  to  fix  a  time  when  that  judgment  shall  be  executed, 
an  act  involving  the  exercise  of  no  judicial  power.  The  pris- 
oner was  adjudged  to  suffer  death  as  a  felon  on  the  eleventh  of 
June,  1830,  and  as  he  has  violated  the  condition  on  which  he 
was  pardoned,  he  is  remitted  back  to  that  punishment.  All 
that  is  required  of  the  court  is  to  fix  a  time  when  the  sheriff 
shall  execute  it;  or,  in  other  words,  to  require  him  to  do  now 
what  ought  to  have  been  done  then. 

In  the  course  of  my  deliberations  on  this  subject,  it  occurred 
to  me  that  it  was  possible  that,  under  the  circumstances,  the 
court  would  be  justifiable  in  refusing  to  lend  its  aid  in  any  man- 
ner whatever.  But  I  have  not  been  able  to  find  any  authority 
for  it,  and  on  more  reflection,  I  am  satisfied  there  is  nothing  in 
the  idea;  for,  unless  there  was  an  authority  to  discharge,  the 
result  would  be  ^^erpetual  imprisonment,  a  consequence  almost 
as  much  to  be  avoided  as  the  other  alternative.  We  are  all  of 
opinion,  however,  that  the  circumstances  furnish  a  proper  case 
for  the  executive  clemency,  and  there  is  little  doubt  but  that  it 
will  be  extended  to  the  prisoner. 
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The  motioi  to  reverse  the  order  of  the  circuit  court,  for  the 
discharge  of    he  prisoner,  is  therefore  granted. 
Motion  granted.  

CoNDinoKAL  Pabdon  IS  Vacated  by  failare  to  perform  the  oonditiont 
SiaU  Y.  Smith,  10  Am.  Dec  679. 


Rogers  v.  Collier. 

[2  BaZLXT,  681.] 

A  Pboiosb  to  Pat  the  Debt  of  Anotheb  from  the  proceecU  of  the  debtor^! 
property  in  one's  poeseeaion,  if  an  execution  legally  levied  thereupon  be 
released,  is  an  original  promise  not  required  by  the  statute  of  frauds  to 
be  in  writing. 

Wages  Givb  vo  Right  ob  Ihterest  in  a  crop,  though  to  be  paid  by  deliv- 
ery of  a  share  thereof,  prior  to  the  delivery. 

A  Peom ISB  WILL  NOT  BE  SUPPORTED  when  made  under  mutual  mistake. 

The  plaintiff  was  the  holder  of  an  execution  issued  against 
Alexander,  the  defendant's  overseer  for  the  year  1828.  By 
agreement  between  Alexander  and  defendant,  the  former  was 
to  have  received  for  his  compensation  a  share  of  the  crop  pro- 
duced. A  short  time  after  Alexander's  death,  which  took  place 
at  the  latter  end  of  1828,  a  deputy  sheriff,  at  the  order  of 
plaintiff,  levied  the  execution  on  four  bales  of  cotton,  parcel  of 
fifty  or  sixty  belonging  to  the  defendant.  The  defendant  was 
informed  of  the  levy,  and  thereupon  entered  into  an  agreement 
with  plaintiff  to  pay  over  to  him  the  proceeds  of  the  cotton  if 
the  levy  were  released.  This  was  then  done.  After  the  sale  of 
the  cotton  the  defendant  refused  to  pay  over  the  proceeds,  and 
this  action  was  brought  to  recover  such  sum. 

Upon  the  trial  an  unsuccessful  attempt  was  made  to  prove 
that  Alexander's  share  in  the  defendant's  crop  was  equal  to 
four  bales.  The  defense  contended  that  whatever  was  the 
measure  of  the  overseer's  compensation,  he  had  no  right  to  any 
portion  of  the  crop  prior  to  its  severance  and  delivery  to  him. 
The  levy,  then,  was  illegal,  and  its  abandonment  was  not  a  con* 
sideration  sufficient  to  support  the  promise  of  the  defendant. 
This  promise,  then,  was  an  undertaking  to  pay  the  debt  of  an« 
other,  which,  not  being  in  writing,  was  void. 

The  juiy,  under  the  charge  of  the  court,  found  for  plaintiff. 
The  defense  now  moved  for  a  new  trial. 

Wardlaw,  for  the  motion. 

Burt^  conlra. 
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Johnson,  J.  It  seems  to  be  contended,  in  support  of  the  mo- 
tion, that  conceding  the  plaintiff's  execution  to  have  been  prop- 
erly levied  on  the  four  bales  of  cotton,  and  that  it  was  in  law  a 
lien  on  them,  the  defendant's  promise  was,  nevertheless,  vrithin 
the  statute  of  frauds,  and  not  binding,  because  it  was  not  sup- 
ported by  a  consideration  beneficial  to  the  defendant,  although 
it  was  the  occasion  of  loss  to  the  plaintiff.  But  this  position 
can  not  be  maintained.  If  one  say  to  a  merchant,  deliver 
goods  to  such  an  one,  and  I  will  pay  you  for  them,  no  one 
would  question  that  such  a  promise  was  binding.  The  rule 
very  clearly  is,  that  a  consideration  operating  either  as  a  pre- 
judice to  the  promisee,  or  to  the  benefit  of  the  promisor,  will 
support  an  assumpsit;  and  there  is  no  reason  why  it  should  not 
equally  apply  to  a  promise  to  pay  the  debt  of  another.  To 
make  it  binding  in  that  case,  the  promise  must  be  original,  not 
collateral.  In  WiUiama  v.  Leper ^  3  Burr.  1889,  it  does  not  ap- 
pear that  the  defendant  was  to  be  benefited  otherwise  than  by 
the  retention  of  the  goods;  for  his  promise  was  to  pay  the 
amount  of  plaintiff 's  demand.  His  commissions,  if  he  was  enti- 
tled to  any,  were  but  the  equivalent  for  services  he  was  to  render; 
nor  is  that  circumstance  taken  into  the  account  in  the  judg- 
ment of  the  court.  And  the  same  may  be  more  emphatically 
said  as  to  the  cases  of  McCray  v.  Madden^  1  McO.  486,  and  Ad- 
kimon  v.  Barfield,  Id.  675.  We  think,  however,  very  decidedly, 
that  the  levy  was  improperly  made  on  the  cotton,  and  gave  the 
plaintiff  no  lien  upon  it;  and,  consequently,  that  he  suffered  no 
prejudice,  and  the  defendant  derived  no  benefit  from  it.  It 
was,  therefor,  a  naked  promise  to  pay  so  much  as  the  cotton 
should  bring  in  the  market  towards  the  debt  of  another,  and 
within  the  statute  of  frauds,  and  void. 

The  contract  between  the  defendant  and  his  overseer,  Alexan- 
der, was  that  the  defendant  should  give  him  a  certain  portion 
of  the  crop,  which  should  be  made  on  the  plantation,  as  a  com- 
pensation for  his  labor  and  services.  Now,  whether  we  take  the 
contract  according  to  the  letter,  or  spirit,  it  is  very  apparent 
that  Alexander  could  have  no  right,  title,  or  interest  in  the  cot- 
ton, except  so  far  as  it  furnished  the  measure  of.  his  interest  in 
the  crop,  until  the  defendant  had  apportioned  it,  and  delivered 
his  share  to  him.  It  could  never  be  tolerated  that  the  overseer 
had  a  vested  interest  in  the  crop  of  his  employer.  His  light  to 
it  must  depend  on  his  fulfilling  his  contract,  and  upon  the  as- 
sent of  the  employer.     Until  that  is  attained,  his  whole  interest 
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consists  in  the  promise  made  by  the  employer;  a  mere  chose 
in  action,  and  not  the  subject  of  levy. 

The  circumstance  that  the  defendant  made  no  objection  to 
the  levy  when  it  came  to  his  knowledge,  and  his  promising  to  pay 
the  money,  are  relied  upon,  as  showing  that  he  assented  to  this 
partition  of  the  crop.  But  it  is  certain  that  no  partition  had 
ever  been  actually  made;  and  yet  the  conduct  of  the  deputy 
sheriff  shows  that  he  thought  the  cotton,  notwithstanding,  a 
proper  subject  of  levy;  and  it  is  apparent  that  the  defendant's 
promise  was  made  under  the  same  impression,  which  was  a 
mere  mistake,  and  can  not  alter  the  rights  of  the  parties.  On 
this  ground,  therefore,  the  motion  is  granted. 

OTTeaUi  and  Mabtdt,  JJ.,  sitting  for  Habpeb,  J.,  concurred. 

Motion  granted.  

Fboiosb  Madb  uhdkb  Mistakb  will  not  be  enforced:  Warder  ▼.  Tucker, 
6  Am.  Dea  62;  Lawrence  v.  Beaubien,  infra. 

Ptomiae  to  pay  the  debt  of  another  founded  on  a  new  consideration,  need 
not  be  in  writing:  Dearborn  v.  Paris,  17  Am.  Dec.  206;  as  to  when  promise 
to  pay  debt  of  another  must  be  in  writingi  see  Turner  v.  HubheU,  2  Am.  Dec. 
115;  Leonard  v.  Vredenburgh,  5  Id.  317,  and  note;  Bailey  v.  Freenum^  6  Id. 
871;  Leland  ▼.  Creywn,  10  Id.  654;  Farley  v.  Cleoeland,  15  Id.  387,  and  note; 
UnderhiU  v.  Oibeon,  9  Id.  82;  Skinner  v.  Conant,  21  Id.  554. 


Lawbenge  V.  Beaubien. 

[a  Bazlkt,  ftO.] 

RiUKF  WILL  Bs  Grantxd  aoaikst  A  MiSTAEB  ov  Law,  and  a  contract 
made  under  sach  mistake,  thongh  with  fall  knowledge  of  the  facts,  be 
set  aside,  in  cases  where  neither  party  has  acquired  a  right  or  soffered  a 
loss  by  the  contract 

loHOBAKCB  or  THB  Law  WILL  NOT  EzousB,  in  a  oivil  oase^  a  wrong  done 
or  a  right  withlield. 

Mistakb  or  Law  Dotebs  from  laNOBANCB  aw  thb  Law  in  that  the  for- 
mer is  capable  of  proo^  the  latter  not.  The  former  acts  after  reasoning, 
the  latter  without. 

Facts  hot  Imgludkd  wiTHnr  a  Special  Vbbdiot  will  not  be  presomed  to 


Debt  npon  bond,  the  condition  of  which  was  for  the  pay- 
ment of  three  thonsand  five  hundred  dollars.  The  jury  found 
a  special  verdict,  the  facts  of  which  were:  That  the  bond  in 
question  was  that  of  the  defendant.  That  Abraham  Isaacs,  of 
Beaufort,  had,  by  will,  left  his  property,  personal  and  real,  to 
the  defendant,  who  was  not  at  the  time  a  naturalized  citizen. 
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That  the  defendant  was  advised  bj  counsel  that  he  could  not 
hold  the  real  estate  devised,  as  to  which  the  deceased  was  in- 
testate, and  which  passed  to  Samuel  F.  Isaacs,  his  son.  That 
thereafter  Samuel  F.  Isaacs  executed  a  deed  of  trust  of  all  his 
right,  title,  and  interest  in  the  land  to  Alexander  Corrie,  in 
trust  for  the  defendant,  in  consideration  of  the  bond  before 
mentioned.  That  the  bond  was  afterwards  assigned  to  the 
present  plaintiff.  That  since  this  time  the  defendant  has  been 
naturalized,  and  that  the  legislature,  upon  application,  has  re- 
leased to  him  all  the  rights  of  the  state  in  the  land,  no  objec- 
tion thereto  being  offered  by  Samuel  F.  Isaacs. 

The  court  held  that  the  bond  was  executed  under  a  mistake 
of  the  law,  bat  with  full  knowledge  of  the  facts,  and  gave 
judgment  for  plaintiff. 

The  defendant  appealed,  and  moved  to  set  aside  judgment 
for  plaintiff,  with  liberty  to  enter  judgment  for  defendant. 

J,  G,  Holmes,  for  the  motion.  It  is  clear  that  Isaacs  had  no  title 
to  the  land;  this  Beaubien  bad  a  right  to  hold  against  the  world 
until  office  found.  Beaubien,  then,  paid  Isaacs  for  his  own  land. 
Certainly  the  bond  was  executed  under  mistake  of  the  law. 
This  kind  of  mistake  will  be  relieved  against,  unless  ex  cequo  el 
bono  the  party  applying  should  not  be  aided.  Bingham  v. 
Bingham y  1  Yes.  sen.  126,  is  a  case  similar  to  this,  in  which  re- 
lief was  granted.  Other  cases  in  our  favor  are:  Landsdown  v. 
Landsdoum,  Mosely,  364;  Gee  v.  Spencer,  1  Vern.  32;  Onions  v. 
Tyrer,  2  Id.  741;  Perrott  v.  PerroU,  14  East,  440;  Pnsey  v.  Z>es- 
bouvrie,  3  P.  Wms.  315;  Hunt  v.  Bousmanier,  8  Wheat.  174; 
Farmer  v.  Arundel,  2  W.  Bl.  825;  Jones  v.  Morgan,  1  Bro.  C. 
0.  219;  Biee  v.  Dickason,  1  T.  B.  286;  MaJcolm  v.  FuUarton, 
2  Id.  645;  T(ywng  v.  WaUer,  9  Ves.  364.  The  apparent  con- 
trariety in  the  cases  arises  from  confounding  ignorance  and 
mistake,  from  whence  springs  the  notion  that  a  mistake  in  law 
will  not  be  aided:  Brisbane  v.  Dacres,  5  Taunt  144;  Stevens  t. 
Lynch,  12  East,  38;  BUbie  v.  Lumley,  2  Id.  469. 

Bailey,  contra.  The  distinction  between  mistake  of  law  and 
ignorance  of  law  is  visionary.  If  parties,  with  knowledge  of 
facts,  deal  with  each  other  at  all,  they  deal  with  reference  to 
rights  supposed  to  exist,  and  if  such  is  not  the  case,  their  de- 
ductions from  the  facts  are  erroneous,  and  they  have  labored 
not  under  an  ignorance  of  law,  but  under  a  mistake  of  law. 
The  rule  that  mistake  of  fact  will  be  aided,  mistake  of  law  not, 
is  as  old  as  equity.     Of  the  cases  quoted  by  the  defendant. 
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Landsdown  v.  Landsdawn  has  been  doubted  so  often  that  its  au- 
thority is  shaken.  Bingham  v.  Bingham  is  very  imperfectly 
reported.  (The  counsel  now  went  on  to  show  that  the  other 
cases  quoted  were  not  in  point.)  That  mistake  in  law  is  no 
ground  for  relief,  see  1  Madd.  Ch.  73;  1  Fonbl.  119;  Earman 
V.  Cam,  4t  Vin.  Abr.  Ch.  (N)  3;  MiXdmay  v.  Hangerford,  2  Vem. 
243;  PuUen  v.  Beady,  2  Atk.  591;  BiMe  y.  Lumley,  2  East,  469. 
Stevens  v.  Lynch,  12  Id.  38;  Brisbane  v.  Dacres,  5  Taunt.  144; 
ShotweU  y.  Murray,  1  Johns.  Ch.  512,  and  I/yon  v.  Richmond,  2 
Id.  51. 

Even  if  a  mistake  in  law  were  to  be  aided,  it  should  only  be 
in  cases  where  the  mistake  is  on  one  side  only;  where  it  is  mu- 
tual, the  transaction  has  the  attributes  of  a  compromise :  Gann 
V.  Gann,  1  P.  Wms.  727,  which  it  is  conceded  should  be  pro- 
tected. Another  objection  to  the  rescinding  of  this  bond  is, 
that  the  parties  could  not  be  put  in  statu  quo  now  that  the  legis- 
lature has  granted  to  the  defendant  the  right  to  hold  the  land 
free  from  claims  of  escheat. 

Petigru,  on  the  same  side.  There  is  a  difference  between  a 
mistake  of  law  and  one  of  fact;  and  it  is  certain  that  contracts 
entered  into  will  not  be  set  aside  merely  because  the  parties 
were  mistaken  as  to  the  law.  Besides,  even  if  the  defense  here 
advanced  ia  good,  it  is  at  most  an  equitable  defense,  and  should 
not  avail  in  an  action  at  law  like  the  present.  Even  in  equity, 
this  defense,  if  allowed  at  all,  is  only  allowed  against  executory 
contracts,  not  against  executed,  as  in  Totmishend  v.  Stangroom^ 
6  Yes.  834.  Belief  was  not  granted  in  Imham  v.  Ghild,  1  Bro. 
0.  C.  92,  when  certainly  the  circumstances  called  for  it.  The 
true  rule  is  that  of  Lord  Nottingham  in  Maynard  v.  Mosely,  8 
Swans.  655.  The  introduction  of  this  defense  would  cause 
endless  litigation.  The  law  is  settled  against  it:  BiUnev.  Lum^ 
ley,  2  East,  470;  Sholwell  v.  Murray,  1  Johns.  Ch.  512;  Lyon  v. 
Eichmond,  2  Id.  51;  Hunt  v.  Bousmanier,  1  Pet.  1. 

King,  in  reply.  Money  paid  under  mistake  of  law  may  be 
recovered:  Biee  v.  Dickason,  1  T.  B.  286;  Gh^ove  v.  Dubois,  1 
Id.  112.  The  entire  trouble  has  arisen  from  confounding  mis- 
take and  ignorance,  two  widely  different  things.  The  distinc- 
tion between  the  two  kept  in  view,  the  apparently  discrepant 
cases  are  easily  reconciled.  Of  the  endless  authorities  on  our 
side,  we  refer  the  court  more  especially  to  Turner  v.  Turner,  2 
Ch.  Bep.  154;  Loiondes  v.  Ghisholm,  2  McC.  Ch.  455;  Finky. 
Cox,  18  Johns.  145  [9  Am.  Dec.  191];  Warder  v.  Tucker,  7  Mass. 
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449  [5  Am.  Deo.  62];  Herbert  y.  Champion^  1  Camp.  134;  and 
Singleton  v.  Bremar,  Harp.  201. 

Johnson,  J.  No  question  baa  been  raised  as  to  wbat  were 
tbe  lights  of  Samuel  F.  Isaacs  and  tbe  defendant  in  tbe  real 
estate  devised  by  Abraham  Isaacs  to  tbe  latter,  and  for  the 
price  of  wbicb  tbe  bond,  on  wbicb  tbis  suit  is  founded,  was 
given;  and  it  is  very  clear  tbat  under  tbe  rule  in  Vaius  v.  NeMt, 
1  McC.  Cb.  852,  tbe  land  was  liable  to  escbeat,  but  that  the 
defendant,  although  an  alien,  was  entitled  to  take  under  the 
devise,  and  to  bold  until  office  found;  so  tbat  Samuel  F.  Isaacs 
bad  no  interest  in  it,  either  presently  or  prospectively.  The 
defendant  therefore  acquired  nothing  by  bis  release,  and  be, 
Samuel  F.  Isaacs,  parted  with  no  right,  nor  suffered  any  loes; 
and  if  we  add  to  tbis  the  circumstance  that  the  defendant  acted 
upon  tbe  advice  of  counsel  learned  in  the  law,  we  shall  have 
no  difficulty  in  coming  to  tbe  conclusion  assumed  in  tbe  argu- 
ment, that  be  purchased  in  the  mistaken  belief  that  be  himself 
had  no  interest  in  the  land,  but  that,  on  the  contrary,  the  fee 
was  in  Samuel  F.  Isaacs  by  descent.  The  question  then  arises, 
whether  this  contract  can  be  enforced  against  him;  or  to  put  it 
abstractly,  whether  one  is  bound  by  a  contract  entered  into 
under  a  mistaken  deduction  of  law  from  facts  which  weie 
known  to  him,  by  which  be  acquired  nothing,  and  tbe  party 
contracted  with  parted  with  no  right,  nor  suffered  any  loss. 

If  this  proposition  is  to  be  considered  with  reference  to  the 
rules  of  morality,  there  could  be  no  diversity  of  opinion  about 
it.  The  plaintiff  seeks  in  this  action  to  recoTer  tbat  which,  of 
natural  right,  belongs  to  tbe  defendant.  It  is  a  universal  prin- 
ciple, founded  in  reason,  that  no  one  is  entitled  to  have  or  re- 
tain that  which  ex  csquo  et  bono  belongs  to  another;  a  principle 
found  in  every  code,  and  circumscribed  in  its  application  only 
by  positive  rules  founded  on  the  convenience  and  necessities  of 
mankind;  and  when  rightly  understood,  says  Sir  Henry  Finch, 
the  very  maxims  and  principles  of  the  positive  law  will  yield  to 
it  as  to  a  higher  and  more  perfect  law:  Finch's  Law,  b.  1,  c.  3. 

In  the  inquiry  whether  this  principle  is  opposed  in  its  ap- 
plication to  tbe  case  under  consideration  by  any  other  conflict- 
ing principle,  or  positive  rule,  we  are  met  with  the  maxim, 
ignorantia  juris  nan  excusat,  which,  it  is  insisted  on  behalf  of 
the  plaintiff,  covers  the  precise  ground,  and  supersedes  it. 
To  allow  one  to  shelter  himself  from  the  punishment  due  to 
crime,  or  to  excuse  a  wrong  done  to,  or  right  withheld  from, 
an  individual  under  a  pretended  or  even  real  ignorance  of  the 
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law,  would  uproot  the  Teiy  foundation  of  society;  and  in  this 
we  see  the  reason  and  propriety  of  the  maxim,  and  the  fitness 
of  its  application.  But  there  is  certainly  nothing  in  the  prin- 
ciple which  authorizes  its  application  in  a  manner  calculated  to 
effectuate  a  wrong;  and  unless  the  principle,  ex  cBquo  et  bono, 
is  erroneous,  clearly  it  would  so  operate  if  applied  to  this  case. 
If  it  is  to  be  regarded  as  a  mere  arbitrary  rule,  and  to  take  effect 
according  to  the  terms  in  which  it  is  expressed,  it  is  equally 
evident  that  it  was  designed  as  one  of  the  means  of  attain- 
ing right,  and  preventing  wrong.  The  very  necessity  for  an 
excuse  presupposes  that  some  wrong  has  been  done,  or  some 
right  withheld.  He  that  has  done  neither  needs  no  excuse, 
for  he  is  already  justified,  so  that,  whether  the  rule  is  inter- 
preted according  to  its  letter  or  spirit,  its  application  is  limited 
to  those  cases  in  which  redress  is  sought  for  a  wrong  done,  or 
ft  right  withheld. 

The  propriety,  and  necessity,  of  its  application,  as  the  means 
of  enforcing  the  obligation  of  contracts,  is,  to  my  mind,  an 
ntter  perversion  of  the  use  for  which  it  was  designed;  for  that 
is  sufficiently  attained  by  other  rules  of  equal  obligation  framed 
for  the  express  purpose.  Amongst  these,  that  which  has  the 
strongest  analogy  to  that  contained  in  the  maxim,  is  that  which 
provides  that  no  one  shall  ever  aver  against  his  own  deed;  but 
that  is  founded  on  a  very  different  principle.  The  uncertainty 
of  contracts  and  the  temptations  to  peijury  incident  to  the  sub- 
stitution of  facts  depending  on  slippery  memory,  for  those 
reduced  to  writing,  are  the  foundation  of  this  rule,  and  it 
would  seem  to  furnish  itself  a  sufficient  security  against  all 
abuses,  without  the  aid  of  ignorarUia  juris  non  excuscU.  And 
yet  this  rule,  whilst  it  is  imperative  in  the  interpretation  of 
contracts,  is  made  to  promote  the  great  ends  of  justice  by  let- 
ting in  proof  that  the  most  solemn  contract  was  obtained  by 
ferad,  X}r  duress,  or  other  corrupt  and  illegal  means;  and  I  am 
Qtterly  unable  to  conceive  of  any  solid  foundation  for  the  ex- 
clusion of  proof  that  the  consideration  was  founded  in  a  mis- 
take of  law.  All  the  difficulty  and  confusion  which  have  grown 
out  of  the  application  of  the  maxim  appear  to  me  to  have  orig- 
inated in  confounding  the  terms  ignorance  and  mistake.  The 
former  is  passive,  and  does  not  presume  to  reason,  and  unless 
we  were  permitted  to  dive  into  the  secret  recesses  of  the  hearty 
its  presence  is  incapable  of  proof;  but  the  latter  presumes  to 
know  when  it  does  not,  and  supplies  palpable  evidence  of  its 
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existence.    Hence  it  was  well  remarked  by  Lord  Bossljn,  in 
Fletcher  y.  ToUet,  6  Yes.  14,  **  that  ignorance  is  not  mistake." 

The  case  in  hand  furnishes,  I  think,  materials  for  an  apt 
illustration  of  this  distinction.  The  case  of  Vaux  v.  Nesbii  had 
been  recently  decided  when  this  contract  was  entered  into,  and 
the  rule  established  by  it  was  not  generally  known  to  the  pro- 
fession. The  defendant  did  not  act  of  his  own  head,  or  con- 
fide in  his  own  judgment,  but  sought  the  advice  of  counsel, 
who  instructed  him  that  the  land  descended  to  Samuel  F. 
Isaacs,  notwithstanding  the  will;  and  upon  the  faith  of  this 
advice  he  gave  the  bond  sued  on.  Now  I  hazard  little  in 
affirming  that  no  one  who  reasons  correctly  will  doubt:  1.  That 
the  defendant  did  not  intend  this  bond  as  a  gratuity  to  Samuel 
F.  Isaacs;  nor,  2.  That,  acting  upon  the  mistake  of  his  counsel, 
he  did  intend  it  as  the  price  of  the  fee  simple  of  the  land.  The 
proof  of  the  mistake  is  then  clearly  made  out;  but  if  he  had 
acted  of  his  own  head,  and  confiding  in  his  own  unassisted 
judgment,  proof  of  his  ignorance  would  have  been  imprac- 
ticable, and  his  contract  might  have  been  set  down  to  the  ac- 
count of  a  compromise  of  a  doubtful  right,  or  the  improvident 
investment  of  money  on  a  speculating  bargain;  and  in  either 
view  he  would  have  been  bound. 

Having  premised  thus  much,  I  will  proceed  to  notice  a 
few  of  the  leading  cases  of  the  very  many  that  have  been 
referred  to  in  the  argument.  That  of  BUbie  v.  Lundey^  2 
East,  469,  is  the  first,  I  believe,  in  which  the  rule  was 
broadly  laid  down,  that  if  one  paid  money  to  another,  vol- 
untarily, with  a  full  knowledge  of  all  the  facts  of  the  case, 
he  could  not  recover  it  back  on  the  ground  of  his  ignorance 
of  the  law.  I  attach  no  importance  to  the  circumstance  that 
there  the  action  was  to  recover  back  money  paid,  and  not, 
as  here,  to  enforce  a  contract  founded  upon  a  mistake  of  law; 
for  without  intending  to  enter  into  the  inquiry,  whether  there 
is  or  is  not  a  difference  between  the  two  cases,  I  incline  to 
think  that  there  is  none  in  principle,  for,  in  general,  the  same 
principle  which  furnishes  a  protection  from  loss,  supplies  also 
the  remedy  for  a  wrong.  But  the  manner  in  which  that  case 
went  off  is  calculated  to  lessen  its  authority  as  a  precedent. 
Lord  EUenborough  superseded  the  argument  of  counsel  by  in- 
quiring whether  any  case  could  be  found  in  which  it  had  been 
ruled  otherwise;  and  his  own  is  summed  up  in  the  loose  ex- 
pression, that  there  is  no  saying  to  what  extent  the  excuse  of 
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ignorance  might  not  be  carried,  if  it  were  allowed.  If  bis  lord- 
ship intended  to  be  understood  as  using  the  term  ignorance  as 
distinguished  from  mistake,  then  there  would  be  much  ground 
for  the  apprehension  of  abuse,  if  it  were  allowed  as  an  excuse; 
and  this  because  it  is  not  susceptible  of  proof.  But  if  the  term 
is  to  be  understood  as  identical  with  mistake,  there  is  no  cause 
of  alarm,  for  that  is  susceptible  of  as  direct  and  satisfactory 
proof  as  any  other  matter  of  fact  which  can  enter  into  a  case. 
His  lordship's  conclusion,  therefore,  fails;  and  if  this  case 
stood  alone,  its  authority  might  well  be  questioned.  Nor  do  I 
think  it  deriTos  much  support  from  the  case  of  Brisbane  y. 
Dacres,  5  Taunt.  143.  Qibbs,  Justice,  it  is  true,  enters  fully 
into  the  doctrine,  and  maintains  the  principle  with  some  show 
of  reasoning;  but  that  is  met,  and  I  think  more  than  refuted, 
by  the  able  argument  of  Ghambre,  Justice,  drawn  from  the 
anthority  of  decided  cases,  dicta  of  learned  judges,  and  the  still 
greater  authority  of  natural  reason.  And  Sir  James  Mansfield, 
Chief  Justice,  whilst  he  yields  to  the  authority  of  BiMe  v.  Lum- 
iey,  eridently  puts  the  case  itself  upon  the  ground  that,  ex  ceqwo 
d  bono,  th&  defendant  was  entitled  to  retain  the  money.  So, 
also,  Heath,  Justice,  denied  that  the  fact  of  ignorance  had 
been  made  out,  and  predicates  his  opinion  on  the  ground  that 
the  law  was  known  to  the  defendant,  and  that  he  took  upon 
himself  to  decide  whether  it  was  best  for  him  to  pay  the  money, 
or  dispute  the  point  with  his  superior  o£Scer,  and  was  concluded 
by  his  own  judgment. 

In  ShotweU  y.  Murray,  1  Johns.  Gh.  512,  and  Lyon  y.  Bich- 
mond,  2  Id.  56,  Chancellor  Kent  seems  to  haYO  adopted  the 
cases  referred  to,  ad  authority  upon  the  point;  but  neither  of 
these  cases  turned  upon  the  precise  point.  In  the  first,  the 
mistake  was  in  relation  to  a  collateral  matter;  and  the  last  was 
judicium  reddilum  in  inviium. 

These  are  the  leading  cases  on  that  side  of  the  question,  and 
I  will  now  proceed  to  notice  those  on  the  other.  That  of  Lana- 
down  Y.  Lansdoion,  Mosely,  364,  is  the  first  in  the  order  of  time. 
That  case  was  this:  the  second  of  four  brothers  died  seised  of 
land,  and  the  eldest  entered  upon  it;  but  the  youngest  haYing 
also  claimed  it,  they  applied  to  a  schoolmaster,  one  Hughes, 
who  often  acted  as  an  attorney  for  his  opinion;  and  he,  upon 
consulting  his  books,  gaYO  an  opinion  in  faYor  of  the  youngest, 
on  the  ground  that  lands  could  not  ascend;  upon  which  the 
eldest  brother,  rather  than  go  to  law,  agreed  to  diYide  the 
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estate,  and  deeds  were  prepared  and  executed  accordingly,  and 
the  lord  chancellor.  King,  decreed  that  the  deeds  should  be  de- 
livered up  and  canceled,  as  having  been  obtained  by  mistake 
and  misrepresentation.  If  this  case  be  law,  there  can  be  no 
question  of  its  application  to  the  case  in  hand.  Their  analogy 
is  so  striking  as  to  render  them  almost  identical,  and  it  is  worthy 
of  remark,  that  although  it  is  now  more  than  a  century  since  it 
was  decided,  it  does  not  appear  to  have  been  directly  overruled. 
It  does  not  appear,  indeed,  to  have  been  drawn  into  the  discus- 
sion either  in  BiJbie  v.  Lumley,  or  in  Brisbane  v.  Dacres. 

The  principle  of  ifc,  however,  seems  to  have  been  fully  sus- 
tained by  the  master  of  the  rolls,  sitting  for  the  lord  chancellor, 
in  Bingham  v.  Bingham,  1  Yes.  sen.  126.  There,  on  a  bill  to 
have  the  purchase  money,  paid  for  an  estate  which  belonged  to 
the  plaintiff,  refunded,  on  the  ground  of  mistaken  law,  it  wasde- 
cidedfor  the  plaintiff  with  costs; ''  for  though,"  observes  the  mas- 
ter of  the  rolls,  ''  no  fraud  appeared,  and  the  defendant  appre- 
hended he  had  a  right,  yet  it  was  a  plain  mistake,  such  as  the  court 
was  warranted  to  relieve  against,  and  not  to  suffer  the  defend- 
ant to  run  away  with  the  money,  in  consideration  of  the  sale  of 
an  estate  to  which  he  had  no  right." 

Besides  these  cases  of  direct  authority,  there  is  an  almost  end- 
less variety  of  dicta  of  the  most  learned  judges,  utterly  irrecon- 
cilable with  the  different  rule.  Thus,  in  Farmer  v.  Arundel,  2 
W.  Bl.  825,  Lord  C.  J.  De  Grey  says,  that  **  when  money  is  paid 
by  one  man  to  another  on  a  mistake,  either  of  fact  or  of  law,  or 
by  deceit,"  assumpsit  lies  to  recover  it  back.  And  so  in  Bise  v. 
Dickaaon,  1  T.  B.  286,  Lord  Mansfield  lays  down  the  rule 
broadly,  that  '*  where  money  is  paid  under  a  mistake,  which 
there  is  no  ground  to  claim  in  conscience,"  it  may  be  recovered 
back  in  assumpsit.  In  short,  it  is  difficult  to  turn  to  any  book 
of  authority  in  which  you  will  not  find  the  principle  of  the  rule 
broadly  laid  down,  under  some  form  or  other. 

In  Hunt  V.  Bousmanier,  8  Wheat.  216,  Chief  Justice  Marshall 
remarks,  that  "  although  we  do  not  find  the  naked  principle, 
that  relief  may  be  granted  on  account  of  ignorance  of  law,  as- 
serted in  the  books,  we  find  no  case  in  which  it  has  been  de- 
cided that  a  plain  and  acknowledged  mistake  in  law  is  beyond 
the  reach  of  equity."  And,  in  remarking  on  the  case  of  Lans- 
down  V.  Lansdown,  he  observes,  that  although  objectionable  in 
other  respects,  **  yet,  as  a  case  in  which  relief  has  been  granted 
on  a  mistake  in  law,  it  can  not  be  entirely  disregarded."  And, 
although  the  case  of  JIuvt  v.  JSou87na7iier  ultimately  turned  upon 
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another  qnesiioiiy  see  1  Pet.  1,  it  shows  very  clearly  the  opinion 
of  that  great  jurist. 

Cases  of  this  sort,  and  dicta  supporting  this  view,  might  be 
mnltiplied  to  an  almost  unlimited  extent.  That  has  already 
been  done  by  Mr.  Evans,  the  learned  translator  and  editor  of 
Pothier's  Treatise  on  Obligations;  and  to  his  able  argument  I 
refer,  as  a  conclusion  on  this  difficult  subject.  See  2  Evam^ 
Pothier,  App.  269. 

The  alternative  then  is  presented  of  following  these,  or  the 
caaes  of  BUbie  v.  Lumley,  and  Brisbane  ▼.  Dacrea.  The  solid 
foundation  on  which  the  former  are  based,  as  I  have  before  en- 
deavored to  demonstrate,  in  my  judgment  greatly  outweighs 
the  narrow-minded  policy  on  which  the  latter  are  founded;  and, 
for  myself,  I  have  no  hesitation  in  coming  to  the  conclusion  that 
oontraots  founded  on  a  plain  and  palpable  mistake  of  the  law, 
from  a  known  state  of  facts,  and  capable  of  proof,  ought  not  to 
be  enforced. 

In  considezing  this  question  I  have  followed  the  example  of 
the  counsel  on  both  sides,  in  assuming  that  the  fact  of  a  mis- 
take in  law,  on  the  part  of  the  defendant,  was  ascertained;  and 
that  clearly  is  the  necessary  inference  from  the  facts  ascertained 
by  the  verdict.  We  are  not,  however,  at  liberty  to  draw  any 
inference  from  a  special  verdict,  but  every  fact  not  ascertained 
by  it  is  supposed  not  to  exist.  It  is  possible  that  the  defend- 
ant might  have  known  the  law,  although  his  counsel  was  ig- 
norant of  it.  The  presumption,  to  be  sure,  is  otherwise;  but  the 
ease  most  go  back  to  the  circuit  court  in  order  that  that  fact  may 
be  ascertained  in  due  form,  either  by  special  or  general  verdicts 

Two  other  questions  have  been  raised  in  the  course  of  the  ar* 
gament,  of  which  it  is  perhaps  necessary  to  take  some  notice. 
The  first  is,  that  this  bond  was  given  as  the  price  of  the  com- 
promise of  a  doubtful  right.  The  second,  that  it  was  entered 
into  for  the  purpose,  and  had  the  effect,  of  preventing  a  compe- 
tition between  the  defendant  and  Samuel  F.  Isaacs  in  an  appli- 
cation to  the  legislature  to  release  the  right  of  escheat.  It  is 
enough  to  remark  of  both,  generally,  that  they  not  only  do  not 
appear  in  the  special  verdict,  but  they  are  direcUy  opposed  to 
the  necessary  conclusion  ascertained  from  the  facts.  The  de- 
fendant conceded  the  right  of  Isaacs,  and  his  object  was  to  buy 
the  land;  so  that  neither  a  compromise  nor  removing  competi- 
tion could  have  entered  into  it 

The  motion  for  leave  to  enter  up  judgment  for  the  defendant 
18  refused,  and  a  venire  de  novo  awarded. 


164  Lawbenoe  v.  Beaubien.       [S.  CaroIiiia» 

CNealLj  J.,  coDcnrred. 

Habpeb,  J.,  baTing  been  of  counsel  for  the  defendant,  gsva 
no  opinion. 
New  trial  ordered.  

Subsequent  oases,  in  which  the  relief  asked  depended  npon  the  same  prin* 
dples  as  it  did  in  this,  have  so  rarely  adverted  to  it»  that  an  examination  of 
the  direct  authority  alone,  would  leave  the  question  of  the  reasonableness  of 
its  doctrine  in  doubt.  Such  authority  in  its  favor  is  confined  to  Hopkyns  v 
Mazyek,  1  Hill  Eq.  242;  CulbrecUh  v.  CulbrecUh,  7  Ga.  64,  and  Hall  v.  Beed^ 
2  Barb.  Oh.  500;  the  two  first  of  these  cases  strongly  insisting  on  the  dis- 
tinction drawn  in  the  principal  case  between  ignorance  and  mistake  of  Uw. 
Indeed,  the  law  of  Georgia  would  yet  seem  to  conform  to  this:  Luetu  v.  Lucaa^ 
ZO  Ga.  191.  On  the  other  hand,  Champlin  v.  Laytin,  ISWend.  407;  SehUaenger 
V.  UnUed  States,  1  Gt.  of  GL  16,  and  Jacobs  v.  Morange,  47  N.  Y.  57,  are 
authorities  for  the  position  that  the  distinction  between  ignorance  and  mistake 
of  law  is  not  one  of  such  character  that  it  may  be  applied  as  a  test  by  the 
court.  In  Dow  v.  Ker,  Spears  (S.  G.)  Gh.  413,  the  court  do  not  think  that 
the  doctrine  of  Lawrence  v.  'Beaubien  is  one  that  can  be  safely  extended  in 
its  application.  But  an  examination  of  the  distinction  here  taken  between 
ignorance  of  law  and  mistake  of  law,  and  also  of  the  numerous  cases  where 
relief  has  been  asked,  grounded  upon  mistake  of  law,  wiU  show  that  such  dis- 
tinction is  of  little  value.  ''The  former  [ignorance],"  says  the  court,  '*is 
passive,  and  does  not  presume  to  reason,  and,  unless  we  were  permitted  to 
dive  into  the  secret  recesses  of  the  heart,  its  presence  is  incapable  of  proof; 
but  the  latter  [mistake]  presumes  to  know  when  it  does  not,  and  aapplies 
palpable  evidence  of  its  existence."  This  latter  the  court  thinks  ahonld  be 
relieved  against. 

This  distinction  seems  to  be  entirely  one  of  proof.  Mistake  of  law  will  be 
tuded  because  it  can  be  proved.  If  this  is  so,  then  no  distinction  exists  be- 
tween mistake  of  fact  and  mistake  of  law  as  grounds  for  relief.  For  mistake 
of  fact  is  only  aided  upon  the  clearest  proof,  and  clear  proof  is  all  here  demanded 
in  order  to  found  a  proper  case  for  relief  against  mistake  of  law.  In  anch 
case  the  maxim  **  ifinoraniia  juris  non  exeusat "  would,  indeed,  as  claimed  by 
Lord  King  in  Lansdown  v.  Landown,  Mose.  64,  apply  only  to  criminal 
cases,  a  doctrine  since  almost  universally  rejected:  IltaU  v.  Rwsmankre^  1 
Pet.  15;  ShotweU  v.  Murray,  1  Johns.  Gh.  512;  Storrs  v.  Barker,  6  Id. 
169;  McAnnich  v.  LaughUn,  13  Pa.  St.  371.  The  clearest  case,  perhaps^ 
that  can  be  put  of  the  mistake  of  law,  spoken  of  by  the  court,  is  that  of 
money  paid  under  the  idea  that  from  the  known  ctate  of  the  facts  there  is  a 
legal  liability  to  do  so;  and  if  mistake  of  law  should  be  aided,  it  would  aeem 
that  upon  discovery  of  this  mistake  a  recovery  of  the  money  should  be  al- 
lowed. Indeed,  the  court,  by  their  strictures  upon  the  case  of  BilbU  v.  Lnm' 
ley^  2  East,  469,  where  such  recovery  was  refused,  seem  to  admit  as  much. 
But  this  recovery  is  refused  in  the  courts,  both  of  this  country  and  England: 
BUbie  V.  Lumley,  2  Id.  469;  Brisbane  v.  Dacres,  5  Taunt.  144;  Lowry  ▼.  Bour- 
dieu,  Doug.  4G8;  Freeman  v.  Curtis,  51  Me.  140;  SiUiman  v.  Wing,  7  Hill 
K.Y.  159;  Deyshtr  v.  Triebel,  64  Pa.  St.  383;  EUmU  v.  Swartwout,  10  Pet 
137;  Bank  of  the  United  States  v.  Daniel,  12  Id.  32.  It  must  be  admitted, 
bowever,  that  both  in  Kentucky  and  Georgia  the  recovery  would  be  allowed: 
Culbreath  v.  Culbreath,  7  Ga.  64;  Bay  v.  Bank  qf  Keniueky,  3  B.  Moo.  514; 
Underwood  v.  Brockman,  4  Dana,  309;  City  qf  Covington  v.  Powdl,  2  Mete 
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228).  For  farther  diacuarion  of  this  snhject  reference  is  made  to  the  note  to 
Siorrs  ▼.  Barker,  10  Am.  Dec.  310.  In  troth,  the  jurisdiction  of  chancery  in 
giYing  relief,  founded  npon  mistake  of  law,  is  one  grounded  upon  exceptions, 
rather  than  upon  fixed  rules:  Bank  qfthe  United  States  ▼.  Daniel;  and  there- 
fore any  attempt  to  frame  a  rule  which  should  guide  courts  in  their  applica- 
tioB  of  such  relief^  must  err  through  its  oomprehensiYen< 
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Shearman  v.  Angel. 

[1  Bazlst*b  Bqtjitt,  sn.] 

(Jkdmsl  a  Dsvibb  to  '*  Children,  **  withoat  any  other  dewgnfttton,  illagHi^ 

mate  children  can  not  take  along  with  legitimatei 
BzTBiNsio  EviDSNOB  IS  Inadmibsiblb  IN  8U0H  A  Gasb  to  ahow  that  tli# 

testator  meant  to  inclade  illegitimate  children. 
WoBD  "Childben''  Imposts  Legitimatb  Ohildkbn  in  a  devise,  and  csn 

be  explained  or  enlarged  so  as  to  include  illegitimate  children  only  hy 

clear  expression  or  necessary  implication  on  the  face  of  the  will  itself, 
BzTBnrsio  Evidencb  to  Show  who  abb  thb  Leqitimatb,  and  who  tlis 

illegitimate,  children,  in  such  a  case  is  admissible. 

UVDBB  A  DeVISB  BT  AN    IlXEOITDCATB    SON    TO    HIS    "  MOTHXB  **  f OT   lifs 

and  to  ''her  children,**  an  illegitimate  sister  of  the  testator  can  not  take 
where  the  mother  has  alao  legitimate  children,  although  the  testator 
gives  a  bequest  to  his  sister  in  another  part  of  the  will  describing  her  as 
his  ''dear  sister. " 
Bbqubst  to  onb  lOB  LnB  and  "to  hbb  CmTiDRBN  Fobsyeb"  gives  aa 
absolute  estate  in  personalty. 

Bill  filed  by  the  children  of  Mrs.  Sbearman,  deceased, 
against  Justus  Angel  as  executor  of  the  will  of  Isaac  W.  Tucker, 
deceased,  an  illegitimate  son  of  Mrs.  Shearman,  for  an  account 
of  certain  real  and  personal  estate  devised  by  the  said  Isaac  to 
his  mother  and  her  children.  The  said  Isaac  by  his  will  de« 
vised  to  his  ''beloved  mother,  Mrs.  Elizabeth  Shearman," 
certain  realty  and  slaves,  "  during  her  life,  and  at  her  decease 
to  her  children  forever."  He  also  gave  to  his  " said  mother** 
one  thousand  dollars,  now  in  the  hands  of  the  executors  of  his 
"father's  estate,'*  together  with  certain  cows  and  bedding,  to 
his  ''  said  mother  and  her  children  forever.*'    He  gave  the 
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residne  of  his  estate  seal  and  personal,  after  certain  other  be- 
quests, to  his  '^  dear  sister  Martha  Angel  and  her  husband 
Justus  Angel/'  etc.,  and  made  his  "  brother-in-law,  Justus 
Angel,  and  John  P.  Wilhelmi,"  his  executors.  Justus  Angel 
alone  qualified.  It  appeared  that  the  testator  and  Martha 
Augel  were  the  natural  children  of  Mrs.  Shearman  and  Isaac 
Waight,  from  whom  the  testator  derived  his  estate,  the  com- 
plainants being  the  legitimate  children  of  Mrs.  Shearman  by  a 
subsequent  marriage.  Mrs.  Shearman  having  died,  the  com- 
plainants claimed  the  whole  of  the  realty  and  personalty  de- 
Yised  to  her,  while  the  defendant,  in  right  of  his  wife,  as  one  of 
the  ''children"  of  Mrs.  Shearman,  claimed  one  third  thereof. 
Ab  to  the  bequest  of  personalty  also,  he  insisted  that  Mrs. 
Shearman  took  an  absolute  interest  therein,  and  that,  having 
long  since  paid  and  delivered  the  legacy  to  her,  he  was  not 
bound  to  account  for  it  to  the  complainants.  At  the  hearing 
Harper,  Chancellor,  delivered  the  following  opinion: 

Habfsb,  Ch.  The  principal  question  in  this  case  is,  whether 
Mrs.  Angel  can  take  under  the  devise  and  bequest,  contained 
in  the  wUI,  as  one  of  the  children  of  Mrs.  Shearman. 

In  the  case  of  WUik  v.  Kershaw,  determined  by  the  court  of 
appeals,  I  understand  these  points  to  be  fully  settled:  1.  That 
under  a  devise  to  "  children"  (in  that  case  "grandchildren"), 
iUegitimate  children  can  not  take  along  with  such  as  are 
legitimate;  and,  2.  That  parol,  or  extrinsic  evidence,  is  not 
admissible  to  show  that  the  testator  intended  to  include  them. 
To  be  sure,  a  question  may  be  made,  whether,  if  the  testator, 
in  addition  to  the  general  devise  to  children,  goes  on  to  ex- 
plain, and  designate  the  persons  intended,  so  as  to  show  that 
he  meant  to  include  illegitimate  children,  as  well  as  legitimate, 
his  disposition  may  not  have  effect.  So  the  law  judges,  to 
whom  the  case  was  sent  for  an  opinion,  seemed  to  think,  in  the 
case  of  Wilkinson  v.  Adam,  1  Yes.  &  Bea.  422.  And  such  I 
should  suppose  to  be  the  law.  A  testator  may  give  to  illegiti- 
mate children;  nor  is  there  anything  in  the  law  to  forbid  his 
giving  to  legitimate  and  illegitimate  children  by  the  same  will. 
If  after  giving  to  the  whole,  as  children,  he  should  go  on  to 
designate  the  particular  persons  intended,  by  name,  or  descrip- 
tion, BO  as  to  put  it  out  of  all  doubt,  what  his  meaning  was; 
or  should  say  expressly,  illegitimate  as  well  as  legitimate;  I 
can  not  perceive  any  reason  why  his  dispositions  may  not  have 
effect. 

The  difficulty  in  most  of  the  cases  has  arisen  from  the  unr 
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certainty  of  the  will,  and  the  attempt  to  explain  the  testatoz^B 
intention  by  parol  or  extrinsic  testimony.  In  the  case  cited, 
the  chancellor  says:  ''  In  all  the  cases  that  I  have  seen,  having 
relation  to  this  question,  the  illegitimate  children,  if  they  were 
to  take,  must  have  taken,  not  by  any  demonstration  arising  out 
of  the  will  itself,  but  by  the  effect  of  evidence  dehors,  read,  or 
attempted  to  be  read,  with  a  view  to  establish,  not  out  of  the 
contents  of  the  will,  but  by  something  extrinsic,  who  were  in- 
tended to  be  the  devisees;  and  if  my  judgment  upon  this  case 
is  supposed  to  rest  upon  any  evidence  out  of  the  will,  except 
that  which  establishes  the  fact  that  there  were  individuals  who 
had  gained,  by  reputation,  the  name  and  character  of  his  chil- 
dren, that  conclusion  is  drawn  without  sufficient  attention  to 
the  grounds  on  which  the  judgment  is  formed:"  1  Yes.  &  Bea. 
462.  It  is  true,  the  chancellor,  in  that  opinion,  adverting  to 
the  argument,  that  ''legitimate  and  illegitimate  children  can 
not  take  under  the  same  description,"  adds,  "  and  it  would  be 
difficult  to  persuade  me  that  they  can :"  Id.  468.  But  if ,  in  addi- 
tion to  the  same  general  description, there  should  be  a  further  par- 
ticular description  of  the  individuals,  or  of  the  separate  classes, 
I  do  not  perceive  why  the  plainly  expressed  intention  of  the 
testator  may  not  have  effect.  Id  another  part  of  the  opinion, 
the  chancellor  says:  '*  Where  an  unmarried  man,  describing  an 
unmarried  woman  as  dearly  beloved  by  him,  does  no  more  than 
make  a  provision  for  her  and  her  children,  he  must  be  consid- 
ered as  intending  legitimate  children;  as  there  is  not  enough 
upon  the  will  itself  to  show  that  he  meant  illegitimate  children: 
and  my  opinion  is  that  such  intention  must  appear,  by  neces- 
sary implication,  on  the  will  itself:"  Id.  465.  And  he  goes  on 
to  explain  what  he  means  by  necessary  implication.  As  settled 
by  the  authority  of  our  own  court,  and  other  adjudged  cases,  I 
should  say  that  if  there  be  a  devise  ''  to  children,"  the  fixed 
and  settled  rule  is,  that  this  imports  legitimate  children;  and 
that  if  the  words  are  to  be  explained  or  enlarged,  so  as  to  in- 
clude the  illegitimate,  it  must  be  done  by  clear  expression,  or 
necessary  implication,  on  the  face  of  the  will  itself.  This  is,  at 
least,  as  far  as  any  of  the  cases  have  gone. 

In  this  case,  no  extrinsic  evidence  was  offered,  except  that 
which  appeared  on  the  pleadings,  and  which  I  consider  admissi- 
ble, to  wit,  the  fact  that  these  parties  did  stand  in  such  rela- 
tions; that  the  complainants  were  the  legitimate,  and  the 
testator  and  Mrs.  Angell  the  natural  children  of  Mrs.  Shearman. 
The  devise,  after  the  death  of  Mrs.  Shearman,  is  to  **  her 
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ehildren;'*  and  we  are  to  inquire  if,  independently  of  these 
words,  the  wHl  famishes  any  clear  ezptession,  or  necessary 
implication,  of  the  intention  to  inclade  Mrs.  Angell.  I  can  not 
discover  any  such.  The  only  argument  is  drawn  frem  his 
calling  Mrs.  Shearman  his  mother,  and  Mrs.  Angell  his  sister. 
But  this  is  entirely  incondusive.  If  we  suppose,  what  perhaps 
I  ought  to  presume,  that  he  knew  the  law  that  an  illegitimate 
is  not  a  child,  we  should  come  to  the  conclusion  that  he  did 
not  intend  to  include  her.  He  may  have  known  the  law,  and 
yet  have  used  the  terms  of  affection,  ''mother''  and  "  sister/' 
to  which  he  had  been  accustomed.  Independently  of  the  rule 
of  law,  I  can  not  arrive  at  any  certainty  of  conviction  that  he 
did  intend  to  include  Mrs.  Angell  in  this  devise.  He  makes  a 
present  provision  for  her,  by  giving  her  the  residue  of  his 
estate,  and  may  probably  enough  have  intended  this  devise  for 
the  benefit  of  his  half-sisters  after  the  death  of  their  mother. 

This  does  not  seem  to  me  so  strong  a  case  as  that  of  Swaine 
▼.  Kennerley,  1  Yes.  A  Bea.  469.  There  the  testator  devised  to 
"  all  and  eveiy  the  child  and  children  of  the  testator's  late  son, 
Thomas  Swaine,  deceased,  equally  to  be  divided  between  or 
amongst  them,  to  hold  as  tenants  in  common,  and  not  as  joint 
tenants,  and  to  the  respective  heirs  of  the  body  or  bodies  of  all 
and  every  such  child  or  children."  The  deceased  son,  Thomas 
Swaine,  had  left  but  one  legitimate,  and  he  left  two  illegitimate 
children;  and  yet  it  was  held  that  the  legitimate  son  was  ex- 
dnsively  entitled  under  this  devise. 

Another  question  has  been  made  in  this  case  as  to  the  be- 
quest of  one  thousand  dollars  and  some  cattle,  etc. ,  to  Mrs. 
Shearman  and  her  children.  I  think  it  veiy  clear  that  under 
the  terms  of  this  bequest,  she  took  the  absolute  property  in 
the  subject  of  it.  The  gift  is  "to  Mrs.  Shearman  and  her  chil- 
dren, forever."  This  would  have  given  an  estate  tail  in  real 
estate,  and  gives  therefore  an  absolute  estate  in  personalty. 

It  is,  therefore,  adjudged  and  declared  that  the  complainants 
are  entitled  to  all  the  real  and  personal  estate  which  was  de- 
vised by  the  will  of  Isaac  Waight  Tucker  to  Elizabeth  Shear- 
man, expressly  for  life,  and  at  her  decease,  to  her  children;  and 
that  the  said  Elizabeth  Shearman  took  an  absolute  estate  under 
the  pecuniaiy  bequest,  etc.,  to  her  and  her  children.  And  it  is 
ordered  and  decreed  that  the  defendant  account  to  the  com- 
plainants according  to  the  principles  of  this  decision. 

From  that  part  of  this  decree  declaring  that  Mrs.  Shearman 
took  an  absolute  estate  under  the  bequest  of  personalty  to  her- 
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self  and  children,  the  complainants  appealed.  The  defendant 
appealed  from  that  part  of  the  decree  declaring  the  complain- 
ants, only,  entitled  under  the  devise  over  to  Mrs.  Shearman's 
"  children." 

Orimke,  for  the  complainants,  claimed,  1.  That  the  beqaest 
to  Mrs.  Shearman  being  absolute,  the  addition  of  the  words 
*'  and  her  children,"  was  intended  as  a  restraint  upon  the  gift, 
or  if  not,  that  Mrs.  Shearman  and  the  complainants  took  as 
tenants  in  common:  OcUes  v.  Jackson,  Str.  1127.  2.  That  the 
decision  of  the  chancellor  that  illegitimate  children  could  not 
take  with  legitimate,  under  the  devise  to  Mrs.  Shearman  and 
her  "children,"  was  correct:  BeU  v.  Phyn,  7  Ves.  459. 

Petigru,  contra,  contended,  1.  That  under  the  bequest  of  per- 
sonalty to  Mrs.  Shearman  for  life,  and  to  her  children,  she  took 
an  absolute  estate.  2.  That  although  it  is  true,  in  general,  that 
illegitimate  children  can  not  take  under  a  devise  to  *'  children;" 
yet  if  such  was  the  testator's  intention,  as  was  manifest  by  the 
terms  used  in  this  case  in  referring  to  the  mother  and  sister, 
that  intention  must  prevail,  and  that  parol  evidence  was  admis- 
sible to  show  the  state  of  facts  upon  which  the  will  was  to 
operate,  and  thus  indirectly  to  indicate  what  was  the  testator's 
intention:  Metham  v.  DuJce  of  Devon^  1  P.  Wms.  629;  Gartwrighi 
V.  Vawdry,  5  Yes.  530;  Oo.  Lit.  8  b.;  WilkiMon  v.  Adams,  1 
Yes.  &  B.  422,  482,  468;  Godfrey  v.  Davis,  6  Yes.  48;  Barding 
V.  Glyn,  1  Atk.  469;  Hands  v.  Bands,  1  T.  B.  487,  note;  2 
Bridgman's  Dig.  746,  tit.  Words,  76;  Barwick  v.  MiOer  and 
Gayle,  4  Desau.  484. 

Habpeb,  J.  This  court  concurs  in  the  opinion  of  the  cban- 
oellor  for  the  reasons  given,  and  his  decree  is  therefore  aflbmed* 

Johnson  and  O'Nball,  JJ.,  concurred. 

Decree  affirmed. 

Parol  Evidknos  is  Apmtbbtblb  to  Show  Who  was  Lmn>XD  bt  a 
Bbqubst  to  one  by  »  wrong  Ghriatian  name:  Catmotty  v.  Pardon,  19  Am. 
Deo.433. 


BoWDEN   V.    ScHATZEIiL. 

[1  Bailbt's  Equxtt,  860.] 

Partt  IB  Entitled  to  Keudbv  in  EQumr  Who  has  a  Clbab  Liqal  Bmnf 
respecting  property,  and  no  remedy  throagh  any  other  jnriadiotion,  if 
the  party  against  whom  relief  is  prayed  is  amenable  to  the  jnriadiction 
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of  the  court,  and  it  can  afford  effectaal  relief  according  to  its  ordinary 
methods  of  proceeding. 

Pabtkzbship  Crkditob  has  a  Bight  to  Payment  out  or  ths  Assets  of 
the  firm  in  preference  to  separate  creditors  of  the  partners. 

Bond  SuBtfriTUTED  fob  Monet,  When. — ^Where  an  order  is  made  for  the 
payment  of  the  claim  of  an  attaching  creditor,  ont  of  a  fond  paid  into 
ooart  by  a  garnishee,  npon  the  creditor's  giving  a  bond  with  sufficient 
saieties  to  refund  the  amount  if  he  should  be  found  not  entitled  to  it, 
the  bond  so  given  is  substituted  for  the  fund. 

pABxmutsHip  Gbeditob  can  not  Claim  a  Fund  Paid  into  Coubt  by  a 
garnishee  under  an  attachment  by  creditors  of  individual  partners,  except 
upon  estaUiahing  his  demand  in  a  suit  at  law,  to  which  the  partners  or 
the  surviTor  of  them  are  made  parties,  even  though  such  demand  is  in 
the  form  of  a  judgment  recovered  in  another  state. 

Dkbiob  without  the  State  can  be  Made  a  Pabtt  to  a  suit  at  law  only 
by  the  process  of  attachment. 

IfoEET  nr  THE  CusTODT  OF  THE  Law  is  not  subjeot  to  attachment. 

On  UintBCBSSABiLT  Made  a  Pabtt  to  a  suit  in  equity  may  demur,  if  thai 
fact  appears  on  the  face  of  the  bill. 

No  One  Need  be  Made  a  Pabtt  to  a  suit  in  equity  against  whom  no  de- 
cree can  be  made. 

IimiyiDUAL  Holding  Funds  fob  an  Absent  Pabtt  may  be  made  a  party 
to  the  rait,  because  he  is  compellable  to  perform  the  decree  with  respect 
to  those  funds. 

Glkbk  of  a  Coubt  in  Possession  of  a  Fund  belonging  to  an  absent  party 
which  has  been  paid  into  court,  does  not  hold  it  as  an  individual,  but  as 
an  organ  of  the  court,  and  can  not  be  made  a  party  to  a  suit  in  equity 
in  respect  of  that  fund,  because  neither  he  nor  the  court  of  which  he  is 
derk  can  be  controlled  by  the  decree  as  to  the  disposition  of  the  fund. 

CouKt  OF  Equttt  can  not  Dispose  of  the  Inteusis  of  an  Absent 
Pabtt,  according  to  the  English  practice,  unless  some  of  the  parties 
and  tiie  property  are  within  its  jurisdiction. 

Pbbson  who  has  Peofebtt  within  the  State  may  be  made  a 
party  to  a  suit  in  equity  in  respect  of  that  property,  under  our  statute, 
though  there  be  no  other  party  in  the  state. 

AiTACHiNO  Cbeditobs  OF  INDIVIDUAL  Pabtnbbs  who  have  received 
payment  out  of  a  fund  paid  into  court  by  a  garnishee,  upon  giving  a 
bond  to  refund  if  found  not  entitled  thereto,  may  be  made  parties  in  re- 
spect of  their  interest  in  that  fund,  to  a  suit  in  eqtdty  brought  by  a  part- 
nership creditor  to  establish  his  demand  for  the  purpose  of  obtaining 
payment  out  of  that  fund,  where  the  only  surviving  partner  is  also  with- 
out the  state. 

Ooitbt  of  Equitt  can  not  Contbol  the  Disposition  of  such  Fund,  or 
compel  the  assignment,  cancellation,  or  payment  of  the  bond,  or  the 
bringing  of  suit  thereon;  and  if  it  should  order  the  attaching  creditor  to 
pay  the  amount  over  to  the  partnership  creditor,  it  could  not  protect 
him  by  injunction  from  liability  on  the  bond  to  the  court  to  which  it  was 
given. 

Coubt  of  Equitt  is  Ancillabt  to  the  Coubt  of  Law  in  such  a  case, 
and  may,  by  directing  an  issue  at  law,  or  by  taking  proper  proofs,  adju- 
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dicate  and  establiBth  the  partnership  creditor'B  demand,  so  as  to  eoaUs 
him  to  apply  to  the  court  of  law  for  an  assignment  of  the  bond  or  trans- 
fer of  the  fund. 

Bill  filed  by  Elizabeth  Bowden,  executrix  of  William  Bowden, 
against  John  P.  Schatzell,  J.  and  C.  Bolton,  and  W.  8.  Smith, 
to  obtain  payment  out  of  a  certain  fund  of  a  claim  of  the  com- 
plainant against  John  P.  Schatzell  &  Co.  It  appeared  from  the 
bill  that  John  P.  Schatzell  &  Co.,  a  firm  composed  of  four 
partners,  heretofore  doing  business  at  Lexington,  Kentucky, 
became  indebted  to  William  Bowden  in  the  sum  of  fifty  thou- 
sand dollars,  for  which,  after  the  said  Bowden's  death,  the 
complainant,  as  his  executrix,  recovered  judgment  in  Ken- 
tucky, but  was  unable  to  obtain  payment  of  the  same.  It  fur* 
ther  appeared  that  two  of  the  partners,  Cranstoun  and  Alexan- 
der, were  also  doing  business  at  New  York,  under  the  style  of 
Alexander,  Cranstoun  &  Co.,  and  becoming  indebted  to  J.  and 
C.  Bolton,  the  latter  sued  out  a  foreign  attachment  against  them 
in  the  court  of  common  pleas  in  Charleston,  and  levied  it  on  cer- 
tain funds  of  John  P.  Schatzell  &  Co.  in  the  hands  of  one  Rob- 
inson, as  garnishee,  who  paid  the  money  into  court.  On  appli- 
cation of  J.  and  C.  Bolton,  a  moiety  of  that  fund  was  ordered 
paid  to  them,  they  giving  bond,  with  sufiScient  sureties,  to  re- 
fund the  amount  if  it  should  be  found  that  they  were  not  enti- 
tled to  it,  the  other  moiety  remaining  in  the  hands  of  the  clerk. 
See  Schatzell  v.  BoUon,  13  Am.  Dec.  748.  John  Schatzell  &  Co. 
proved  to  be  wholly  insolvent.  John  P.  Schatzell,  the  sole  sur- 
viving partner,  and  J.  and  C.  Bolton,  being  without  the  state, 
were  made  parties  defendant  by  publication  of  a  rule  under  the 
statute.  The  complainant  claimed  that  the  fund  in  question 
was  the  property  of  John  P.  Schatzell  &  Co.,  and  that  she  was 
first  entitled  to  payment  therefrom  in  preference  to  the  cred- 
itors of  the  several  partners.  She  therefore  prayed  that  J.  and 
C.  Bolton  be  required  to  refund  the  amount  paid  to  them,  in 
accordance  with  their  bond,  and  that  the  same,  with  the  other 
moiety  of  the  fund  in  the  hands  of  W.  S.  Smith,  defendant,  as 
clerk  of  the  court  of  common  pleas,  be  applied  in  satisfaction 
of  her  judgment.  The  bill  was  taken  pro  confeaso  against  Schat- 
zell. Smith  demurred,  on  the  ground  that  he  held  the  fund  aa 
clerk  of  the  court  of  common  pleas  and  subject  to  its  order.  J. 
and  C.  Bolton  demurred,  on  the  ground  that  they  were  beyond 
the  limits  of  the  state,  and  had  no  property  therein,  and  were 
not  amenable  to  the  jurisdiction  of  the  court,  and  also  because 
the  complainant  had  an  adequate  remedy  at  law.     The  oauae 
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was  heard  on  the  demnrrers,  and  Harper,  Chancellor,  delivered 
the  following  opinion: 

Habpeb,  Oh.  This  is  a  case  of  new  impression,  and  it  is  in 
vain  to  look  for  authority  bearing  directly  upon  it.  The  pro- 
ceedings at  law,  out  of  which  this  suit  has  arisen,  seem  also  to 
be  of  a  new  character.  The  complainant  must  rest  her  claim  to 
relief  on  the  general  ground  that  a  party  having  a  right,  and 
no  remedy  by  means  of  the  ordinary  jurisdictions,  may  properly 
claim  the  aid  of  this  court.  The  general  principle,  I  think,  is 
sufficient,  if  it  be  taken  with  the  proper  qualifications.  The 
party  having  a  clear  legal  right,  in  matter  of  property,  and  no 
remedy  by  means  of  any  other  jurisdiction,  is  entitled  to  the 
aid  of  this  court;  provided  the  party  against  whom  the  relief  is 
prayed  can  be  properly  made  amenable  to  the  jurisdiction  of 
this  court,  and  effectual  relief  can  be  afforded,  conformably  to 
the  ordinary  methods  of  the  proceedings  of  the  court. 

There  is  no  question  as  to  the  legal  right  of  the  complainant, 
taking  the  allegations  of  the  bill  to  be  true.  As  a  creditor  of 
the  insolvent  firm  of  John  P.  Schatzell  &  Co.,  she  has  a  right 
to  be  paid  out  of  the  assets  of  that  firm,  in  preference  to  the 
creditors  of  the  individual  partners;  and  the  bond  in  the  hands 
of  the  clerk  of  the  court  of  common  pleas  is  substituted  for  the 
funds  of  the  firm.  The  questions  are,  whether  the  complainant 
has  any  other  remedy;  whether  the  parties  named  in  the  bill  are 
properly  before  the  court,  or  can  be  brought  before  it  by  the 
process  of  advertisement;  and  whether  the  court  can,  by  its  de- 
cree, afford  effectual  relief. 

The  complainant  seems  to  have  exhausted  the  means  of  relief 
in  Kentucky.  She  has  obtained  her  judgment,  and  can  find 
nothing  to  satisfy  it.  If  she  should  arrest  the  surviving  part- 
ner there,  and  compel  an  assignment  under  any  insolvent  debt- 
ors law,  her  remedy  would  not  be  advanced,  and  resort  must 
still  be  had  to  the  tribunals  of  this  state  to  obtain  the  benefit  of 
this  fund.  The  remedy  was  suggested,  of  an  application  to  the 
court  of  common  pleas;  but  in  making  such  an  application,  the 
complainant  would  be  under  the  necessity  of  establishing  her 
demand  against  the  firm  of  John  P.  Schatzell  &  Company;  and 
in  order  to  do  this,  she  would  be  under  the  necessity  of  making 
the  surviving  partner,  Schatzell,  a  party  before  the  court.  The 
court  would  not  act  on  a  surmise,  or  an  ex  parte  showing,  that 
the  firm  was  indebted  to  her.  The  surviving  partner  would 
have  a  right  to  contest  the  fact  of  such  a  judgment  having  been 
tendered  in  Kentucky.     He  might,  perhaps,  enter  into  the  con* 
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sideration  of  the  judgment,  and,  at  all  events,  would  be  entitled 
to  an  opportunity  of  shoviDg  that  it  was  satisfied,  or  any  part 
of  it  paid.  But  how  could  he  be  brought  before  the  court  for 
that  purpose  ?  Or  how  could  the  court  determine  any  ques- 
tions that  might  arise  in  relation  to  the  demand  ?  I  can  con- 
ceive of  no  other  method  than  the  ordinary  proceeding  by  a 
suit.  The  surviving  partner,  Schatzell,  being  out  of  the  state, 
he  could  only  be  made  a  party  to  a  suit  at  law  by  the  process 
of  attachment;  but  it  was  admitted  in  the  argument  that  an  at- 
tachment could  not  be  levied  on  this  fund,  or  on  the  bond  in 
the  hands  of  Mr.  Smith,  the  clerk  of  the  court.  The  English 
cases  are,  that  money  in  the  custody  of  the  law  is  not  subject  to 
attachment;  and  I  understand  this  rule  to  be  recognized  by  the 
court  of  appeals  in  the  case  of  HamUion,  Executor  of  Dari,  y. 
McKinne,  decided  at  Columbia  in  the  spring  of  1827.  I  may 
observe  here,  that  it  seems  to  be  to  the  advantage  of  the  Boltons, 
that  the  complainant  should  come  to  establish  her  demand  in 
this  court,  where  they,  being  parties  to  the  suit,  may  contest 
the  demand  against  Schatzell  &  Company.  Suggestions  were 
thrown  out  of  a  remedy  for  the  complainant,  by  a  suit  in  New 
York  against  Cranstoun  and  Alexander,  either  for  money  had 
and  received,  or  by  a  bill  in  equity;  but  it  is  plain  that  no 
such  suit  could  be  sustained  there.  I  think  it  clear  enough 
that  the  complainant  is  without  remedy,  unless  she  can  be  aided 
by  this  court. 

The  next  question  is,  whether  the  parties  named  in  the  bill 
are  properly  before  the  court,  or  can  be  brought  before  it.  I 
think  that  Mr.  Smith  is  not  properly  made  a  party,  and  that  his 
demurrer  must  be  sustained.  Any  one  who,  from  the  bill  itself, 
appears  to  have  been  unnecessarily  made  a  party,  may  demur. 
The  general  rule  is,  that  no  one  need  be  made  a  party  against 
whom  you  can  have  no  decree:  De  ChUay.  Ward^  3  P.  Wms. 
811,  note  (I);  Cookson  v.  Mison,  2  Bro.  C.  C.  252;  McNamara 
V.  WiUiama,  6  Yes.  142;  Ibnion  v.  Hughes,  7  Id.  287.  In  cases 
where  an  individual  is  in  possession  of  funds  of  an  absent 
party,  he  may  properly  be  made  a  party  to  the  suit,  because  be 
is  compellable  to  perform  the  decree  of  the  court  in  relation  to 
those  funds;  but  Mr.  Smith  is  not  in  possession  of  the  fund  in 
this  case  as  an  individual.  It  is  in  the  possession  of  the  court, 
whose  organ  he  is.  This  court  can  make  no  decree  to  bind  the 
court  of  common  pleas;  nor  can  it  compel  Mr.  Smith  to  make 
any  disposition  of  the  fund.  It  is  true  that  this  court  frequently 
disposes  of  funds  in  the  hands  of  officers  of  other  courts;  but 
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that  is  by  controlling  the  parties,  who,  but  for  the  interference 
of  this  conrty  would  be  entitled  to  the  funds. 

All  the  other  persons  named  in  the  bill  as  defendants  reside 
without  the  state,  and  the  question  is  whether  they  can  pro- 
perly be  made  parties.  I  will  inquire  more  particularly,  in  the 
first  place,  as  to  the  surviving  partner,  Schatzell.  The  twelfth 
section  of  the  act  of  our  legislature  of  1784,  for  making  absent 
persons  parties,  is  as  follows:  "  If  in  any  suit  in  the  said  court 
a  defendant,  against  whom  process  shall  issue,  shall  not  cause 
an  appearance  to  be  entered  thereupon,  as  it  ought  to  have 
been,  if  such  process  had  been  duly  served,  and  affidavit  shall 
be  made  to  the  satisfaction  of  the  court  that  such  defendant  is 
without  the  limits  of  this  state,  or  that,  on  inquiry  at  his  or  her 
place  of  abode,  he  or  she  could  not  be  found,  to  be  served  with 
BQch  process,"  etc.,  the  court  may  make  an  order  for  his  or  her 
appearance  by  publication  of  a  rule :  P.  L.  338.  The  terms  of 
the  act  are  very  indefinite,  but  they  can  hardly  mean  that  any 
person  who  is  not  domiciliated,  or  residing  in  the  state,  and 
who  has  no  property  within  it,  nor  has  made  any  contract  to 
be  performed  here,  is  liable  to  be  sued  in  our  courts  of  equity. 
The  question  is  how  the  generality  of  its  terms  is  to  be  limited. 

The  English  practice  is  stated  by  Lord  Bedesdale,  in  the 
case  of  Smith  y.  The  Eibemian  Mine  Company^  1  Sch.  k  Lef. 
MO,  to  be,  when  one  party  is  out  of  the  jurisdiction,  and  other 
parties  within  it,  to  charge  the  fact  by  the  bill  that  such  a  per- 
son is  out  of  the  jurisdiction,  and  then  the  court  proceeds 
against  the  other  parties,  and  if  the  disposition  of  the  property 
is  in  the  power  of  the  other  parties,  the  court  may  act  upon  it. 
Lord  Bedesdale  observes  that  the  subject  is  proper  for  the  in- 
terference of  the  legislature.  According  to  the  rule  thus  laid 
down,  it  was  necessary  that  some  party  or  parties  and  the 
property  should  be  within  the  jurisdiction  to  authorize  the 
court  to  dispose  of  the  interests  of  an  absent  party.  I  take  this 
to  be  the  true  rule,  notwithstanding  there  seems  to  be  some 
diversity  in  the  English  cases.  In  the  case  of  Fell  v.  Brown, 
2  Bro.  C.  C  276,  for  instance,  where  the  bill  was  by  a  second 
mortgagee  against  a  first  mortgagee  in  possession,  to  redeem, 
and  the  mortgagor  was  out  of  the  jurisdiction,  the  court  refused 
to  proceed.  In  WiUiama  y.  Whinyaies,  2  Bro.  C.  G.  399,  the 
eourt  ordered  the  sale  of  real  estate  for  the  payment  of  debts, 
where  the  devisee  was  insane,  and  the  heir  at  law  was  out  of 
the  jurisdiction.  And  see  Travera  y.  BuUceley^  1  Yes.  385;  and 
DoTwenl  v.  Walton^  2  Atk.  510.    I  am  inclined  to  infer  that  if 
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the  claim  were  to  an  estate,  or  a  fund  in  the  hands  of  an  agent 
or  trustee,  within  the  jurisdiction,  the  agent  or  trustee  might 
be  made  a  party,  and  the  court  would  dispose  of  the  estate  or 
the  fund,  notwithstanding  the  absence  of  the  owner  or  cestui 
que  tru9t.  According  to  this  rule,  if  Mr.  Smith  had  been  in 
possession  of  this  fund  as  the  agent  of  Schatisell  A  Company, 
he  might  be  made  a  party.  But  the  fund  is  in  possession  of 
the  court  of  common  pleas,  which  can  not  be  made  a  party, 
nor  compelled  to  perform  a  decree. 

The  question  is,  whether  under  our  act  a  person  without  the 
jurisdiction  may  be  made  a  party  in  respect  of  a  fund  within 
the  jurisdictioD,  the  fund  being  in  the  possession  of  no  indi- 
yidual  who  can  be  made  a  party.  There  exists  the  additional 
diflScuHy  that  the  court  can  not  by  its  decree  exercise  any  direct 
control  over  the  fund. 

In  the  case  of  I^lfair  v.  Iblfair,  2  Desau.  271.  the  court 
decreed  the  specific  performance  of  an  agreement  to  convey 
land  in  this  state  against  a  defendant  who  resided  without  the 
state.  It  is  observed  in  the  case  that  *'  this  court  would  enforce 
its  decree  by  putting  the  complainant  in  possession  of  the  land, 
if  the  defendant  should  prove  contumacious:'*  Id.  275.  I  do 
not  perceive  that  there  can  be  any  difference  in  principle  if  the 
claim  were  to  a  personal  fund  within  the  state;  if  we  can  con- 
ceive of  such  a  fund  derelict  in  the  custody  of  no  individual 
who  can  be  made  a  party,  but  of  which  the  complainant  can 
not  avail  himself  but  by  the  aid  of  this  court.  The  terms  of 
the  act  are  general,  and  will  admit  of  such  an  interpretation. 
The  act  was  made  to  remedy  the  defect  of  the  English  practice. 
By  the  English  practice,  the  interests  of  the  absentee  might  be 
disposed  of,  if  the  property  was  within  the  jurisdiction;  pro- 
vided there  were  other  parties,  by  controlling  whom  the  court 
might  effect  a  disposition  of  the  property.  But  our  courts  do 
not  always  act  in  perwnam.  It  seems  that  they  may  act  directly 
on  the  property,  without  the  intervention  of  other  parties;  and 
the  title  may  be  changed  by  the  mere  act  of  the  court  without 
any  act  of  the  party.  The  act  provides  for  making  the  absent 
person  himself  a  party,  and  further  authorizes  the  court  to 
''issue  the  process  necessary  to  enforce  the  execution,  or  com- 
pel the  performance  of  the  decree:"  P.  L.  338. 

Such  a  construction  is  convenient,  and  I  do  not  see  that  it  is 
likely  to  operate  surprise  or  hardship  on  individuals.  An  ab- 
sent person  who  has  property  within  the  state  may  be  fairly 
presumed  to  look  after  it,  and  to  know  what  has  become  of  it. 
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The  proceeding  is  made  very  Dotorious  by  advertisement.  A 
complainant,  before  be  can  avail  himself  of  the  decree,  must 
give  security  to  abide  such  order  as  may  be  made  on  the  de- 
fendant's appearing  to  the  suit;  and  the  absent  defendant  is  al- 
lowed four  years,  after  the  passing  of  the  decree,  to  petition  to 
be  heard,  on  which  all  the  proceedings  shall  be  set  aside,  and 
the  cause  proceed  de  novo.  I  think  an  absent  person  who  has 
property  in  the  state  may  be  made  a  party  in  respect  of  that 
property,  though  there  be  no  other  party  in  the  state.  The 
fund  that  was  paid  into  court  was  the  property  of  Schatzell  & 
Company,  and  if  it  had  remained  unchanged  would  have  be- 
longed to  the  surviving  partner,  Schatzell.  The  bond  of  the 
Boltons  is  substituted  for  it,  and  he  has  a  similar  interest  in 
that.  Schatzell  being  properly  made  a  party,  it  seems  to  fol- 
low that  the  Boltons,  who  have  an  interest  in  the  subject  of  the 
8iiit,  are  properly  made  parties  also. 

But  the  further  di£Sculty  exists  that  the  court  can  not  exer- 
cise any  control  over  this  fund,  being  in  possession  of  an  equal 
jurisdiction;  and  the  question  is.  What  effectual  relief  can  it 
give  by  its  decree  ?  Supposing  the  parties  to  be  properly  be- 
fore the  court,  it  can  not  order  the  bond  to  be  assigned,  nor  to 
be  sued  on,  and  the  fund,  when  received,  to  be  paid  over; 
neither  do  I  think  that  it  can  order  the  Boltons  to  pay  the 
money  secured  by  the  bond,  because  it  can  not  protect  them  by 
its  decree  from  paying  it  over  again.  If  a  suit  should  be  after- 
wards  brought  on  the  bond,  it  could  not  enjoin  the  court  of 
conunon  pleas  from  proceeding  to  enforce  the  recovery  of  the 
bond  by  suit.  But  this  court  is,  in  many  instances,  ancillary 
to  the  courts  of  law,  as  by  compelling  a  discovery,  or  putting 
outstanding  terms  out  of  the  way  when  the  title  is  to  be  tried 
at  law.  I  think  the  court  may  be  ancillary  in  the  present  in- 
stance. It  may  try  and  adjudicate  the  fact  whether  the  com- 
plainant is  a  bona  fide  creditor  of  the  firm  of  Schatzell  &  Com- 
pany and  entitled  to  payment  out  of  its  funds.  It  may  direct 
an  issue  at  law  for  that  purpose;  or,  if  the  proper  proofs  are 
offered,  it  may  establish  the  demand  by  its  decree,  and  thus  lay 
the  foundation  for  an  application  to  the  court  of  law  to  order 
an  assignment  of  the  bond,  or  the  transfer  of  the  fund.  These 
facts  the  court  of  law  can  not  try,  because  it  has  no  means  of 
bringing  the  parties  before  it. 

I  am  not  well  satisfied  with  this  decree;  but  the  case  was  a 
new  one,  and  I  have  taken  the  best  view  of  it  in  my  power. 
It  is  ordered  and  adjudged  that  the  demurrer  of  William  S. 
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Smith  be  Bustained  and  the  bill  as  to  him  be  dismissed;  and 
that  the  cemnrrer  of  John  and  Curtis  Bolton  be  overruled. 

After  this  decree  J.  and  G.  Bolton  filed  their  answer,  and  the 
cause  came  to  a  hearing  in  January,  1831,  when  Johnston, 
Chancellor,  in  making  his  decree,  after  some  preliminaiy  obaer* 
Tations,  said: 

I  will  obey  my  first  impressions,  which  are,  that  the  Boltons, 
who  have  received  the  shares  of  the  firm  of  Schatzell  &  Co.,  to 
which  Cranstoun  and  Alexander  were  entitled,  not  as  a  payment 
by  those  partners  of  their  debt  to  the  BoUons,  but  as  undivided 
shares  of  the  funds  of  Schatzell  A  Co.,  upon  terms  stipulated, 
and  with  notice  that  the  firm  claimed  and  was  entitled  to  an 
account  before  Cranstoun  and  Alexander's  interest  could  be  as- 
certained and  set  apart,  must  stand,  in  relation  to  the  firm  and 
its  creditors,  in  the  same  situation  as  Cranstoun  and  Alexander 
themselves  would,  were  they  in  possession;  and  I  can  see  no 
reason,  on  principle,  why  a  decree  should  not  be  pronounced 
against  them,  to  the  extent  of  the  funds  in  their  bands. 

It  is  therefore  ordered  and  decreed  that  John  and  Curtis 
Bolton  do  pay  over  to  the  complainant  the  amount  received  by 
them  under  their  attachment  against  Alexander  Cranstoun  and 
Andrew  Alexander,  as  set  forth  in  the  bill,  vnth  interest  thereon 
from  the  time  when  they  received  it,  and  the  costs  of  this  soit. 

The  defendants  appealed  from  the  decrees  of  both  the  chan- 
cellors, and  moved  to  reverse  the  same  and  dismiss  the  bill. 

Orimkey  for  the  motion. 
King^  contra. 

By  Court,  Harper,  J.  This  court  concora  in  opinion  with 
both  the  chancellors  and  affirms  their  respectiYe  decrees,  except 
BO  far  as  the  last  decree  orders  the  payment  by  the  defendants, 
John  and  Curtis  Bolton,  of  the  money  secured  by  their  bond  to 
the  clerk  of  the  court  of  common  pleas. 

There  is  no  doubt  but  that  the  complainant  is  entitled  to  the 
fund  in  the  custody  of  the  court  of  common  pleas,  as  well  as  to 
an  assignment  of  the  bond,  and  that  upon  a  proper  showing  that 
court  will  order  them  to  be  transferred.  But  the  complainant's 
equity  is  founded  upon  this:  that  she  can  not  make  her  title  to 
appear  to  that  court.  She  can  not  establish  her  demand  against 
Schatzell,  inasmuch  as  she  can  not  make  him  a  party  before  the 
court.  It  is  useless  to  say  that  she  might  establish  her  demand, 
and  show  a  title  to  the  fund,  by  producing  to  the  court  a  prop* 
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eriy  attested  copy  of  her  judgment  in  Eentncky.  No  demand 
can  legally  be  established  in  this  state  against  any  person  \7ith- 
oat  affording  him  an  opportunity  to  contest  it;  and  that  op- 
portnnity  in  contemplation  of  law  can  only  be  afforded  by  mak- 
ing him  party  to  a  suit.  That  opportunity  afforded,  the  judg- 
ment of  erery  competent  tribunal  within  the  state  is  equally 
Talid.  That  the  complainant  could  not  make  Schatzell  a  party, 
was  her  impediment  in  proceeding  at  law,  and  it  is  the  business 
of  the  court  of  equity  to  remove  such  impediments.  According 
to  the  opinion,  in  which  we  concur,  he  might  be  made  a  party 
in  equity. 

But  it  was  argued,  that,  however  it  might  be  with  respect  to 
Schatzell,  yet  the  Boltons  were  improperly  made  parties.  The 
rule  of  equity  is,  that  all  persons  who  have  an  interest  in  the 
Bobject  of  the  suit  must  be  made  parties;  and  it  seems  to  me 
that  the  interest  of  the  Boltons  is  sufficiently  palpable.  Cer- 
tainly they  have  an  interest  in  the  question,  whether  the  bond 
to  the  clerk  of  the  court  shall  be  transferred  to  the  complainant 
80  as  to  enable  her  to  sue  on  it;  and  if  the  establishment  of  her 
demand  against  Schatzell  is  to  lead  to  such  transfer,  they  have 
an  interest  in  respect  to  that.  The  bond  was  made  payable  on 
a  contingency,  and  it  is  probable,  that  when  it  was  executed, 
neither  the  parties  nor  the  court  looked  forward  to  its  over 
being  enforced.  Have  they  no  interest  in  the  question,  whether 
it  shall  be  put  in  a  course  of  being  enforced  ?  They  have  au  in- 
terest in  the  bond,  and  it  would  be  refining  to  say  that  they 
have  no  interest  in  the  question  of  the  complainant's  recovery 
against  Schatzell.  It  is  true  that  if  the  fund,  and  the  bond  in 
the  hands  of  the  clerk  of  the  court,  had  been  subject  to  attach- 
ment, the  complainant  might  have  sued  Schatzell  alone,  and  re* 
covered  judgment  against  him;  and  it  would  have  been  un* 
necessary  to  make  the  Boltons  parties.  As  I  have  observed, 
however,  the  rules  of  law  and  of  equity  are  different  with  re* 
spect  to  the  proper  parties  to  a  suit;  but  .even  then  it  may  be 
questioned  whether  the  court  of  law  would  have  ordered  a  trans- 
fer of  the  bond  without  affording  the  Boltons  an  opportunity  to 
show  cause  against  it.  Is  not  justice  more  completely  done  by 
making  them  parties  in  equity,  and  affording  them  an  oppor- 
tunity to  contest  the  complainant's  whole  claim  ?  It  seems  to 
me  that  the  Boltons  complain  that  an  injury  has  not  been  done 
them.  If  the  present  suit  had  been  against  Schatzell  alone,  I 
have  no  doubt,  but  that,  on  their  application,  the  Boltons  might 
have  been  admitted  as  parties  to  defend.     Admitting  the  com- 
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^lainant's  claim  against  Schatzell  &  Company,  they  might  have 
shown  other  funds  to  satisfy  it;  in  which  case  the  decree  of  the 
court  would  have  laid  no  foundation  for  an  application  to  the 
court  of  law,  for  this  fund.  I  can  not  declare  that  they  were 
unnecessarily  or  improperly  made  parties  to  this  suit. 

We  do  not  think,  however,  that  we  can  decree  the  payment  of 
the  money,  for  the  reasons  I  have  before  assigned.  The  court 
of  equity  can  not  order  the  court  of  law  to  cancel  the  bond,  or 
enjoin  it  from  enforcing  or  transferring  it;  and  can  not,  there- 
fore,  by  its  decree,  protect  the  defendants  from  being  compelled 
to  pay  the  amount  over  again.  We  can  only  establish  the  com- 
plainant's demand  against  Schatzell. 

It  is  therefore  declared,  adjudged,  and  decreed  that  the  ab- 
sent defendant,  John  P.  Schatzell,  as  survivor  of  the  firm  of 
John  P.  Schatzell  &  Company,  is  justly  indebted  to  the  com- 
plainant to  the  amount  of  the  judgment  mentioned  and  set 
forth  in  the  proceedings,  and  that  he  pay  the  said  amount  ac- 
cordingly. And  it  is  ordered  that  the  decree  of  the  chancellor 
be  modified  in  conformity  to  this  decree. 

Johnson  and  O'Neall,  JJ  ,  concurred. 

Decree  modified. 


The  Decision  of  the  CoNSTrrnnoNAL  Cou&t,  in  the  attaehment  aoit  by 
J.  and  C.  Bolton,  ia  reported  in  Schatzell  v.  BoUon^  13  Am.  Deo.  748. 

Pabtnebship  CuEBiTORa  in  Vermont  have  no  preference,  it  oeenii^  over 
separate  creditors  in  attaching  goods  of  the  firm:  Reed  v.  Shepturdmm,  19  Am. 
Dec.  697.  Joint  creditors  are  entitled  to  a  preferenoe,  however,  in  Penni^l- 
vania:  Doner  v.  Stauffer^  21  Id.  370. 

Money  in  the  Custodt  of  the  Law  is  not  subject  to  execution:  Jbnes  v. 
JoneSj  18  Am.  Dec.  327. 

Public  Officer  can  not  be  Made  a  Pabtt  to  a  snit  in  respect  of  money  in 
his  hands,  as  such,  belonging  to  an  individual:  Dhfine  v.  Barmen  18  Am.  Deo. 
194,  and  note. 


Gelzeb  v.  Gelzeb. 

[1  Bailet'8  Equtxt,  387.] 

JoiNTUBE  TO  Ofebate  AS  A  Bar  TO  DowEB,  under  the  statute  of  27  Hen. 
VnL,  c.  10,  sec.  6,  which  is  in  force  in  this  state,  must  consist  of  notb* 
ing  less  than  a  freehold  estate,  to  commence  in  possession  on  the  hus* 
band's  death. 

AoBBEMEiTT  NOT  TO  Claim  Doweb  or  any  interest  in  the  husband's  realty, 
entered  into  in  lieu  thereof,  by  a  woman  before  her  marriage,  and  in 
consideration  thereof,  and  of  the  fact  that  she  has  an  ample  estate  in  her 
own  right  secured  to  her,  of  which  her  husband  can  have  no  benefit^ 
can  not  operate  as  a  bar  to  dower  under  the  statate. 


March,  1831.]  Gelzeb  v.  Gelzeb.  181 

Such  Aobseirnt  cak  not  Operate  as  an  Estoppel  at  common  law. 

Such  Agreement  xat,  however,  be  Enforced  in  Equttt,  if  fairly  made 
by  a  woman  nnder  no  legal  disability,  by  excluding  her  from  dower  as 
well  aa  from  any  shan)  in  her  husband's  realty  where  he  dies  intestate. 

Afpeai.  from  a  decree  of  Chancellor  Desaussure.  The  com- 
plainant, as  widow  of  Thomas  Gelzer,  deceased,  filed  her  bill 
against  his  administrator  and  distributees  to  recover  her  dower 
or  a  distributive  share  of  his  real  and  personal  estate  in  liea 
thereof.  The  defendants  resisted  the  claim  on  the  ground  of 
an  agreement  entered  into  by  the  complainant  before  her  mar- 
riage, the  substance  of  which  is  stated  in  the  opinion,  which,  it 
was  insisted,  operated  as  a  bar  of  dower  and  of  a  distributive 
share  of  the  realty,  and  being  an  election  to  take  marriage  as 
an  equivalent  of  dower,  took  away  the  right  to  a  share  of  the 
personalty  under  the  statute  of  1791.  The  chancellor  held 
that  the  complainant  was  excluded  by  the  agreement  from  her 
dower  or  any  share  of  the  realty,  but  that  she  was  entitled  to 
her  distributive  share  of  the  personalty.  The  complainant  ap- 
pealed from  the  former  part  of  the  decree,  and  the  defendants 
from  the  latter. 

Feodcm,  for  the  complainant. 
Orimke^  contra. 

By  Court,  Jobnsoh,  J.  The  agreement  out  of  which  the  qae» 
tion  arises,  was  entered  into  before  and  in  contemplation  of  the 
marriage  between  the  complainant,  then  Sarah  Lewis,  and  the 
intestate,  Thomas  Oelzer;  and  it  recites  that  the  said  complain<« 
ant  had,  *'in  her  own  right,  an  ample  estate  entailed  and  se» 
cored  to  her,  of  which  the  said  Thomas  would  not  take  any 
benefit  after  her  death;"  in  consideration  whereof,  and  of  the 
nominal  payment  of  one  dollar,  she  covenants  and  agrees  that 
if  the  said  Thomas  should  die,  she  surviving,  ''she  will  not 
have,  claim,  or  demand,  or  pretend  to  have,  claim,  or  demand, 
anj  dower,  or  thirds,  or  any  other  right,  title,  interest,  claim, 
or  demand,  of,  in,  or  to,  any  of  the  messuages,  lands,  tene- 
ments, and  real  estate,  whereof  the  said  Thomas  may  have  been 
seised  during  the  intermarriage  aforesaid." 

Under  the  statute  27  Hen.  YIII.,  c.  10,  sec.  6,  which  is  of 
force  in  this  state,  P.  L.  51,  this  contract  can  not  operate  as  a 
bar  to  the  complainant's  right  of  dower,  because,  according  to 
Lord  Coke,  nothing  less  than  a  freehold  estate,  to  commence 
in  possession  at  the  death  of  the  husband,  settled  upon  the 
wife  by  way  of  jointure,  would  be  allowed  as  a  substitute,  un- 
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der  the  provisioiis  of  that  statute:  Co.  Lit.  36  b;  and  here  noth- 
ing is  provided  for  the  wife.  Neither  can  such  a  covenant 
operate  as  an  estoppel  at  common  law.  It  does  not  profess  to 
be  a  relinquishment;  and  moreover  she  had,  at  the  time,  no 
interest  upon  which  a  relinquishment  could  operate.  It  can 
therefore  bind,  at  law,  only  as  an  agreement  not  to  claim  or 
demand  her  dower,  etc.  But  equity  frequently  regards  that  as 
done,  which  ought  to  have  been  done;  or  will,  when  it  is 
necessary,  compel  parties,  seeking  the  aid  of  the  court,  to  do 
that  which  in  conscience  they  are  bound  to  do. 

The  complainant  was  of  full  age,  and  under  no  legal  dis- 
ability to  contract;  the  subject-matter  was  legitimate,  and  the 
consideration  of  marriage  is  sometimes  said  to  be  the  highest 
known  to  the  law;  and  I  confess  that  I  have  not  been  able  to 
discover  any  rule  or  principle  which  discharges  her  from  the 
obligation  which  this  agreement  imposes.  She  had  an  ample 
fortune  of  her  own,  so  tied  up  that  she  could  not  confer  it  upon 
the  husband,  and  in  consideration  that  he  would  take  her  in 
marriage,  she  agreed  not  to  claim  her  dower,  or  any  right  of 
inheritance  in  his  estate.  It  is  a  contract  without  fraud,  and 
apparently  of  perfect  equality.  Both  Atherley  and  Boper  treat 
this  question  as  one  admitting  of  no  controversy.  A  jointure, 
to  operate  as  a  bar  to  dower  under  the  statute,  must  consist  of 
a  freehold  estate;  but  a  woman  under  no  legal  disability  may 
stipulate  to  substitute  anything  she  please  in  place  of  it:  Ath* 
erley  on  Marriage  Settlements,  511;  1  Boper  Husband  and  Wife, 
480.  There  is  nothing  in  the  case  of  Hastings  v.  Dlchitison^  7 
Mass.  153  [5  Am.  Dec.  34],  opposed  to  this  view,  for  the  chief 
justice,  Parsons,  puts  that  case  distinctly  on  the  ground  that 
the  condition  upon  which  the  wife  covenanted  to  renounce  her 
<lower  was  not  performed,  and  could  not  be  performed,  in  con- 
sequence of  the  insolvency  of  the  husband.  The  case  of  Olover 
T.  Bales,  1  Atk.  439,  turned  upon  the  infancy  of  the  wife  at  the 
time  when  she  entered  into  the  agreement.  She  was  therefore 
incapable  of  binding  herself  by  an  agreement,  and  nothing  but 
a  jointure,  in  conformity  to  the  statute,  could  bar  her  of  dower. 

The  appeal  in  this  case  must  therefore  be  dismissed,  and  the 
decree  of  the  circuit  court  affirmed;  and  it  is  so  ordered. 

O'NsALL  and  Habpeb,  JJ.,  concurred. 

Decree  affirmed. 


Jointure  was  no  Bar  of  Dower  in  England,  either  at  common  law  or 
by  statute,  whether  made  before  or  after  marriage,  unless  it  was  of  a  freehold 
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estate,  to  take  effect  at  the  hosband's  death:  HasUngs  v.  Dickituon,  5  Am. 
Dec.  31.  An  agreement  that  an  intended  wife  shall  exclusively  enjoy  prop- 
erty held  by  her  in  right  of  a  former  marriage,  not  expressed  to  be  in  lien  of 
dower,  is  uo  bar  of  dower  in  the  second  husband's  estate:  Swaine  v.  Ferine^  9 
Id.3ia 


Miller  v.  Kershaw  and  Connor. 

[1  Baxlkt'8  Equitt,  479.] 

Hasriaox  Settlement  not  Recorded  is  void  in  law. 

Actual  Notice  of  such  a  Settlement  makes  out  a  case  of  fraud  against  a 

subsequent  purchaser,  and  may  be  made  the  foundation  of  a  bill  in  equity 

against  him  by  one  claiming  under  the  settlement. 
PuBCHASEB  NEED  NOT  Plbad  Want  OF  NoTiCB  and  a  purchase  for  value  in 

such  a  case,  but  the  complainant  must  prove  notice  to  make  out  his  case. 
Bill  Taken  Pro  CSonfesso  may  be  regarded  as  an  admission  of  notice,  in 

such  a  case,  but  the  chancellor  may  still  require  proof  satisfactory  to 

himself,  and  the  sufficiency  of  the  admission  should  be  decided  apart 

from  the  rule  requiring  the  purchaser  to  defend  himself  by  pleading. 
Ivcdmbrangbbs  must  be  Made  Pabtibs  to  a  suit  where  their  claims  arose 

before  the  commencement  thereof,  but  not  where  they  arose  pendente 

Ids  Pendens  does  not  Arise,  so  as  to  imply  notice  to  purchasers,  until  tb« 
bill  has  been  filed  and  the  subpcena  served.  . 

Aoceftancb  of  Service  as  of  a  Former  Date  does  not  constitute  a  Us 
pemdens  so  as  to  bind  one  purchasing  before  the  actual  acceptance. 

Suit  mat  be  Remanded  bt  the  Appellate  Ck>URT  for  the  purpose  of  mak« 
ing  one  a  party  who  claims  to  have  purchased  before  the  commencement 
of  such  8uit»  but  whose  application  to  be  made  a  party  was  refused  by 
the  court  below  on  the  mistaken  ground  that  he  was  a  purchaser  pendente 
Ute. 

BiLii  for  an  execntion  of  the  irasts  of  a  marriage  settlement. 
The  complainant  being  entitled  to  a  distributive  portion  of  her 
father's  estate,  her  interest  therein  was,  on  her  marriage  with 
James  Miller,  conveyed  to  the  defendant  Kershaw  as  trustee 
for  the  uses  under  the  marriage  settlement  which  was  never  re- 
corded. Partition  having  been  afterwards  made  of  the  father's 
estate,  a  leasehold  interest  in  a  certain  house  and  lot  was  al- 
lotted to  the  complainant.  The  complainant's  husband  subse- 
quently assigned  the  same  to  the  defendant  Kershaw,  in  trust 
for  the  payment  of  his  debts.  Kershaw,  who  was  executor  of 
the  will  of  the  complainant's  father,  as  well  as  trustee  under 
the  marriage  settlement,  sold  and  conveyed  the  house  and  lot 
for  value  to  the  defendant  Connor.  About  the  time  of  the 
dling  of  the  bill,  Connor  made  an  assignment  for  the  benefit  of 
creditors,  and  his  assignees  sold  said  house  and  lot  for  value  to 
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one  Galder.  Calder  applied  at  the  hearing  to  be  made  a  party 
to  the  suit,  but  was  refusod  on  the  ground  that  he  was  a  pur- 
chaser pendente  lite.  The  bill  was  taken  pro  confesso  against 
Connor.  There  was  no  evidence  produced  that  he  had  notice 
of  the  marriage  settlement  when  he  purchased,  and  it  was  in- 
sisted on  Calder's  behalf  that  without  such  evidence  his  title 
derived  from  Connor  was  good.  The  chancellor  held  that  if 
Connor  relied  upon  the  defense  that  he  was  a  purchaser  for 
value  without  notice,  he  must  plead  it,  and  gave  a  decree  against 
both  defendants.  Connor  appealed  on  behalf  of  Calder.  Other 
facts  are  stated  in  the  opinion 

Fetigru,  for  the  appellant. 

Inglesby,  contra. 

By  Court,  Harper,  J.  I  am  satisfied  that  the  chancellor  was 
in  error  in  supposing  that  it  was  necessary  for  the  defendant, 
Connor,  to  defend  himself  by  pleading  that  he  was  a  bonafde 
purchaser  for  valuable  consideration,  without  notice.  The 
marriage  settlement  was  void  for  want  of  recording,  and  Con- 
nor's title  was  good  at  law.  The  complainant's  equity  against 
him  rested  solely  on  the  fact  of  his  having  had  actual  notice  of 
th^  settlement  before  his  purchase;  and  such  notice  would 
make  out  a  case  of  fraud;  but  it  was  necessary  for  the  com- 
plainant to  prove  notice  in  order  to  make  out  her  case.  The 
bill,  it  is  true,  was  taken  pro  confesso,  and  this  may  be  regarded 
as  an  admission  of  the  fact;  and  this  was  for  the  discretion  of 
the  chancellor,  under  the  act  of  assembly,  and  the  rule  of  court 
which  prescribes  that  when  a  bill  is  taken  pro  confesso^  the 
chancellor  may  require  such  proof  as  shall  be  satisfactory  to 
himself.  Whether  the  admission  is  sufficient  in  this  case, 
ought,  however,  to  be  decided  apart  from  the  8i*pposed  mlCp 
requiring  Connor  to  defend  himself  by  pleading. 

But  there  is  another  ground  on  which  the  court  thinks  the 
case  ought  to  be  remanded.  During  the  hearing  of  the  cause 
in  the  court  below  an  application  was  made  to  the  court,  sug- 
gesting that  one  James  Calder  had  purchased  the  premises  of 
Connor,  and  that  he  should  be  made  a  party.  The  suggestion, 
however,  was,  that  ho  had  purchased  during  the  pendency  of 
the  suit;  and  it  was  decided,  rightly  I  think,  that  it  was  un- 
necessary to  make  a  purchaser  pt'ndenie  lUe  a  party,  and  that 
he  would  be  bound  by  the  decree.  The  rule  is,  that  it  is 
proper  to  make  parties  all  incumbrancers  whose  claims  arose 
before  the  commencement  of  the  suit,  but  not  those  who  pur- 
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chased  pendente  lile.  There  seems  uo\7,  ao^vover,  reason  to 
doubt  whether  Galder  did  purchase  pendente  lUe,  According 
to  the  authorities  there  is  no  lis  pendens,  which  will  imply 
notice  to  purchasers  until  bill  filed,  and  subpcBpa  served. 
Anonymous^  1  Vern.  318;  Murray  v.  Ballou,  1  Johns.  Ch.  566. 
In  this  case,  service  of  a  subpcena  appears  to  have  been  ac- 
cepted bj  Connor,  on  the  day  the  bill  was  filed;  but  from  the 
affidavit  of  the  complainant's  counsel  it  appears  that  this  ac- 
ceptance of  service  was  written  at  a  period  considerably  subse- 
quent, and  probably  after  Calder's  purchase.  It  is  true  the 
affidavit  states  that  this  was  in  confidence  of  an  agreement,  on 
the  part  of  Connor,  to  accept  service  as  of  the  first  period;  but 
BQch  an  agreement  can  hardly  be  considered  actual  service.  It 
would  at  all  events  bind  no  one  but  Connor  himself.  Besides, 
Ck)nnor  in  his  affidavit  states  that  he  does  not  recollect  any 
notice  of  the  suit  until  after  Calder's  purchase. 

We  can  not  now  decide  as  to  these  facts,  or  the  legal  effect 
of  them.  But  Calder  has  a  right  to  have  them  tried.  If  it  be 
true  that  Calder's  purchase  was  not  made  pendente  lite,  he 
would  not  be  bound  by  the  decree,  and  might  defend  himself 
when  process  is  prayed  to  put  him  out  of  possession.  This 
might  occasion  the  necessity  of  another  suit,  and  the  court  is 
of  opinion  that  more  complete  and  speedy  justice  will  be  done 
by  remanding  the  cause,  and  making  him  a  party.  We  have 
seen  that  if  in  fact  he  purchased  before  the  institution  of  the 
suit,  he  ought  regularly  to  have  been  made  a  party;  and  he 
seems  to  have  been  misled  into  the  suggestion  that  he  did 
purchase  pendente  liie  by  the  acceptance  of  service  indorsed  on 
the  subpoena.  It  is  therefore  ordered  that  the  cause  be  re-^ 
manded;  and  the  bill  amended,  so  as  to  make  the  said  James 
Calder  a  party,  and  heard  upon  its  merits,  so  as  to  do  full 
justice  to  the  parties,  in  relation  to  the  house  and  lot  in 
question. 

JoHKsoN  and  O'Neall,  JJ.,  concurred. 
Cause  remanded. 


Marriage  Settlement  Unbecorded  is  valid  as  to  sabsequent  creditors 
having?  actual  notice  of  it:  Givens  v.  Bran  ford,  13  Am.  Dec.  702.  And, 
generally,  actual  notice  of  an  unrecorded  conveyance  is  equally  binding  with 
regiatrj*:  McMechan  v.  Grifing,  15  Id.  198.  But  a  6ona^e  purchaser  with- 
out nutice  of  an  unrecorded  conveyance  will  be  protected  against  it:  Jackson 
V.  MrCIiesnetf,  17  Id.  521.  So,  also,  his  grantee  purchasing  after  registration: 
Id.  and  note,  524. 

One   rii:Ai)i>'G   that  He  is  a  Bona   Fide  Purchajser  without  notice. 
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must  deny  podtiyely  that  he  had  notice:  and  it  must  appear  also  that  all  the 
purchase  money  was  paid  and  the  conveyance  made  before  notice  was  re- 
ceived: NarUz  y.  MePIierson,  18  Am.  Bee.  216,  and  see  the  cases  cited  in  the 
note  thereto. 

PuncHASBR  Pending  a  Suit  is  bound  by  the  result  of  such  suit:  Oarland 
Y.  Bivest  15  Am.  Dec.  756;  Henderson  v.  PkkeU's  Heirs,  16  Id.  130. 

Lis  Pendens  Begins  when  the  subposna  is  served:  Murray  y.  BlaUhfordf 
19  Am.  Deo.  537;  CampbeWs  case,  20  Id.  360.  The  doctrine  of  lis  pemdem 
is  discussed  at  length  in  the  note  to  Newman  v.  Chapman,  14  Am.  Deo.  774. 


HousEAL  V.  Gibbes  and  Pateebson. 

[1  Bazlkt'8  Eqijitt,  482.] 

Master  in  Chanckbt  Analogous  to  Shebitf. — ^The  office  of  master  of  the 
court  of  equity  is,  in  some  respects,  perfectly  analogous  to  that  of  sheriff 
of  a  court  of  law,  both  being  receiving  officers  of  their  respective  courts, 
and  neither  being  compellable  by  suit  to  pay  over  money  until  demand 
has  been  made,  nor  being  generally  liable  for  interest  until  payment  has 
been  required  and  neglected  or  refused. 

Master  is  Liable  for  Interest  when  it  is  his  duty  to  make  interest,  and 
he  fails  to  do  so,  or  actually  receives  such  interest 

Statute  of  Limitations  will  not  Protect  a  Master  for  fsilure  to  per- 
form a  duty  which  he  owes  to  a  party,  for  the  performanoe  of  which  no 
specific  time  is  fixed. 

Statute  does  not  Begin  to  Run  in  Fator  of  a  Master  against  an  ac- 
count for  money  made  on  a  sale  under  the  order  of  the  court  until  a 
demand,  or  until  he  has  given  notice  that  he  claims  the  money  as  his 
own. 

Master  Constituted  a  Trustee  for  an  Infant  whose  property  has  been 
sold  by  order  of  the  court,  by  being  directed  to  apply  part  of  the  pro- 
ceeds  to  his  maintenance  and  to  invest  the  surplus,  can  not  plead  the 
statute  to  a  bill  for  an  account  until  he  has  divested  himself  of  the  trust* 
by  discharging  it,  or  denying  his  liability  to  discharge  it  further. 

Master  Agreeing  to  Suspend  the  Interest  on  Bonds  of  purchasers  of  the 
realty  of  an  infant  sold  by  him,  until  they  can  be  put  into  possession  of 
the  whole  land,  and  thus  violating  his  duty,  is  liable  for  any  loss  occa- 
sioned thereby,  although  he  acted  by  the  advice  of  one  who  assumed  to 
be,  but  was  not,  guardian  of  such  infant,  and  as  such  applied  for  the  or- 
der of  sale. 

One  Assuming  to  be  a  Guardian  of  an  infant  whose  property  has  been  sold 
on  an  application  by  order  of  the  court,  and  receiving  and  receipting  for 
the  proceeds  of  the  sale  as  such,  though  he  is  not  a  guardian  in  fact,  be- 
comes a  voluntary  trustee,  and  must  account  for  the  funds  so  received. 

Master  Turning  over  the  Proceeds  to  Such  Supposed  guardian  is  liable 
in  the  character  of  a  guarantor  of  his  ability  to  account. 

Master  and  Guardian  are  to  be  Credited,  in  such  a  case,  with  reasonaUa 
advances  made  for  the  maintenance  and  education  of  the  infant. 

Bill  for  an  uccouut  of  the  value  of  certain  land  of  the  com- 
plainant sold  by  the  defendant  Gibbes,  as  master  of  the  court 
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of  equity,  under  an  order  made  on  the  application  of  the  de- 
fendant, Patterson,  assuming  to  be  gnardian  of  the  complain- 
ant, then  an  infant,  though  he  was  not,  in  fact,  his  guardian, 
having  been  merely  a  guardian  ad  litem  in  a  previous  suit  con- 
cerning the  land.  The  order  of  sale  was  made  in  1809,  and  the 
sale  in  1815.  The  purchasers  were  Leith  and  McBride,  who 
paid  five  hundred  dollars  down,  and  gave  their  bonds  for  the 
balance.  Part  of  the  land  was  in  the  possession  of  trespassers 
at  the  time,  and  a  portion  of  it  was  recovered  from  the  pur- 
chasers by  one  Youmans.  The  master  indorsed  on  the  bonds 
an  agreement  that  interest  should  not  be  charged  until  full  pos- 
session was  obtained  by  the  purchasers.  He  afterwards  turned 
CTer  the  cash  and  bonds  to  Patterson,  taking  his  receipt  as 
guardian.  It  appeared  that  before  the  sale  to  Leith  and  Mc- 
Bride, the  premises  were  put  up  for  sale,  and  Patterson  became 
the  purchaser,  but  failed  to  comply  with  the  terms.  The  de- 
fendant, Patterson,  in  his  answer  claimed,  among  other  things, 
that  the  order  of  sale  was  applied  for  at  the  request  of  the  com- 
plainant's father,  who  resided  in  England;  that  the  purchase  by 
him  (Patterson)  was  for  the  complainant's  benefit;  and  that  the 
proceeds  so  far  as  received  had  been  faithfully  applied  to  the 
complainant's  use,  and  every  exertion  made  without  success  to 
collect  the  balance  due  on  the  bonds.  The  defendant  Gibbes 
claimed  to  have  been  discharged  from  liability  by  the  transfer 
of  the  proceeds  to  Patterson. 

Johnston,  Chancellor,  decreed  that  Patterson  was  liable  for 
the  whole  value  of  the  land  (except  that  recovered  by  Youmans), 
either  at  the  price  bid  by  himself,  or  at  the  price  agreed  to  be 
paid  by  the  subsequent  purchasers.  No  decree  was  made 
against  the  defendant  Gibbes,  the  chancellor  thinking  himself 
bound  by  Thompson  v.  Wagfner^  4  Desau.  94.  The  complainant 
appealed  from  that  part  of  the  decree  discharging  the  defendant 
Gibbes,  and  the  defendant  Patterson  also  appealed. 

J.  E.  Holmes,  for  the  defendant  Patterson. 

Orimke,  for  the  defendant  Gibbes. 

De  Sausgwre,  for  the  complainant. 

By  Court,  O'Nsall,  J.  As  to  the  defendant,  Patterson,  the 
complainant  having  consented  that  the  decree  should  be  so 
modified  as  to  limit  his  accountability  to  the  purchase  made  by 
Lieith  and  McBride,  the  decree  is,  in  this  respect,  modified  ac- 
eordingly;  and  all  the  other  questions  in*  relation  to  tbis  de- 
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fendant  are  reserved  until  the  master's  report  shall  be  made  and 
decided  upon  by  the  circuit  court. 

The  only  questions  now  to  be  considered  relate  to  the  defend- 
ant Gibbes;  and  these  are:  1.  Whether  he  is  protected  by  the 
statute  of  limitations;  2.  How  far  he  is  liable  in  the  first  in- 
stance, and  how  far  in  the  event  of  Patterson's  being  unable  to 
perform  the  eventual  decree. 

In  the  case  of  Wright  v.  HamiUon,  decided  by  the  court  of  ap- 
peals, at  Columbia,  in  December,  1830,  2  Bailey,  51,  it  was  held 
that  a  sheriff  could  not  avail  himself  of  the  statute  of  limita- 
tions, in  an  action  against  him  for  money  collected  under  Ji,/a,, 
until  four  years  after  a  demand  for  payment  had  been  made  on 
him.  The  principle  decided  by  that  case  applies  with  full  force 
to  that  now  before  us.  The  office  of  master  of  the  court  of 
equity  is,  in  some  respects,  perfectly  analogous  to  that  of  sheriff 
of  the  court  of  law.  Both  are  the  receiving  officers  of  their 
respective  courts.  They  both,  in  this  capacity,  receive  and 
hold,  for  the  parties,  the  money  to  which  they  may  be  entitled; 
and  neither  of  them  could  be  forced  to  pay  over  money  by  a 
suit,  until  a  demand  had  been  made;  nor  would  either  generally 
be  liable  for  interest  until  payment  had  been  required,  and 
neglected  or  refused  to  be  made.  In  the  case  of  the  master, 
where  it  is  his  duty  to  make  interest  on  money,  and  he  either 
failed  to  do  so,  or  actually  received  it,  he  would  of  course  be 
liable  for  interest.  It  would  follow  from  these  premises,  that 
the  statute  of  limitations  could  not,  in  most  cases,  be  any  pro- 
tection to  the  master  for  a  failure  to  perform  a  duty  which  he 
owed  to  a  party,  and  for  the  performance  of  which  no  specifio 
time  was  fixed. 

In  this  case  the  complainant's  minority,  for  a  great  part  of 
the  time  which  has  elapsed,  would  be  an  effectual  answer  to 
the  defendant's  statutory  defense.  After  maturity  he  had  the 
right  to  demand  from  the  defendant  an  account  of  the  proceeds 
of  the  sale  of  his  land;  but  until  that  demand  was  made,  he 
could  not  have  a  cause  of  action  against  him;  much  less  could 
the  defendant  until  then  be  said  to  hold  the  funds  in  a  right 
hostile  to  the  complainant.  I  am  very  much  disposed  to  say 
that  a  public  officer  can  never  plead  the  statute  of  limitations 
against  an  account,  unless  he  can  show  that,  more  than  four 
yeai*s  before  the  suit  was  brought,  he  put  himself  on  the  asser- 
tion of  a  right  hostile  to  the  complainant,  as  by  refusing  to 
account  on  demand;  or  that  notice  had  been  given  to  the  com- 
plainant that  he  ceased  to  hold  the  funds  as  an  officer,  and 
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claimed  them  in  bis  own  right.  In  the  case  ander  considera- 
tion, the  sale  was  made  under  an  order  of  the  court  of  equity, 
directing  the  master  to  apply  the  interest  of  the  proceeds,  and 
so  mncli  of  the  principal  as  might  be  necessary,  for  the  main- 
tenance and  education  of  the  complainant;  the  surplus  to  be 
improved  by  the  master  on  interest,  or  invested  in  public  secur- 
ities. This  made  the  defendant  Gibbes,  as  master,  the  com- 
plainant's trustee;  and,  of  course,  he  can  not,  in  that  point  of 
view,  plead  the  statute  of  limitations  until  he  had  previously 
divested  himself  of  that  trust  by  discharging  it,  or  by  denying 
his  Lability  to  discharge  it  further.  It  does  not  appear  that  a 
demand  was  made  upon  the  defendant  to  account  before  the 
filing  of  this  bill.  If  it  had  been,  it  was  for  him  to  have  shown 
that  it  was  made  sufficiently  long  to  have  given  him  the  protec- 
tion of  the  statute. 

The  case  of  Thompson  v.  Wagner  and  Oibbes,  3  Desau.  94, 
can  not  be  considered  as  an  authority  to  govern  this  or  any 
other  case;  for  the  court  acknowledging  that  generally  the 
master  can  not  plead  the  statute,  places  its  allowance,  as  a  pro- 
tection in  that  case,  on  special  circumstances. 

On  the  second  question,  it  appears  to  me,  that  the  defendant 
Gibbes  is  liable,  in  the  first  instance,  for  the  loss  which  the 
complainant  may  have  sustained  by  the  agreement  to  suspend 
the  interest  on  the  bonds  of  Leith  and  McBride,  until  they 
obtained  possession  of  the  whole  of  the  land  sold  them.  This 
was  a  stipulation  which  he  had  no  right  to  make,  and  was  a 
plain  and  palpable  violation,  both  of  his  general  duty  as  an 
officer  of  the  court,  and  of  his  special  duty  under  the  order  of 
sale,  for  which  the  complainant  has  a  right  to  look  to  him  for 
compensation.  It  was  he  who  committed  the  wrong,  and  even 
if  it  had  been  done  with  the  sanction  of  Patterson,  it  was  the 
sanction  of  one  having  no  authority  to  give  it.  It  was  therefore 
nngatory,  and  can  not  excuse  this  defendant.  It  can  not  have 
the  effect  of  throwing  the  responsibility  on  Patterson;  for  under 
the  order  of  sale  the  master  is  made  the  manager  of  the  fund, 
to  improve  it  at  interest,  or  in  government  securities  for  the 
benefit  of  the  complainant.  If  he  violated  this  trust  by  the  ad- 
vice of  another,  having  no  control  over  the  fund,  he  must 
abide  the  consequences.  We  have  no  right  to  visit  them  on 
the  head  of  his  adviser;  for  he  owed  no  duty  to  the  complainant 
in  this  respect,  and  of  course  there  can  be  no  consequent 
liability. 

Bat  as  to  the  residue  of  the  complainant's  claim  arising  out 
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of  Leitii  and  McBride's  purchase,  I  think  Patterson  should  be 
first  liable;  and  in  the  event  of  his  inabilily  to  perform  the 
decree,  then  the  defendant  Oibbes  must  be  also  liable.  It 
appears  that  the  defendant  Oibbes  was  authorized  to  expend 
the  interest,  and  so  much  of  the  principal  as  might  be  neceesazy, 
for  the  complainant's  maintenance.  Under  this  order  he  paid 
to  Patterson,  who  had  no  authority  to  receive  it,  the  cash  pay- 
ment of  five  hundred  dollars,  and  turned  over  to  him  Leith  and 
McBride's  bonds  for  the  balance.  Patterson's  receipt  of  the 
money  and  the  bonds  was  in  the  supposed  character  of  guard* 
ian,  when  in  truth  he  was  not  guardian;  and  although  he  was 
not  legally  the  complainant's  trustee,  yet  this  act  made  him  a 
voluntary  one;  and  in  that  assumed  and  voluntary  character,  he 
must  account  for  the  funds  which  he  received.  But  as  the  de- 
fendant Gibbes  had  no  authority  to  make  the  payment  to  him^ 
he  stands  in  the  character  of  guarantor  of  Patterson's  ability  to 
make  the  account. 

The  defendants  must  therefore  account  jointly  for  the  sum  of 
five  hundred  dollars,  and  the  interest  thereon,  and  the  princi- 
pal of  Leith  and  McBride's  bonds.  In  that  account  they  will  be 
allowed  credit  for  any  proper  and  reasonable  advances,  made  by 
Patterson  for  the  maintenance  and  education  of  the  complain- 
ant, at  the  dates  when  they  were  respectively  made;  and  a 
credit  must  also  be  allowed  for  the  relative  value  of  that  part 
of  the  land  whiclj  was  recovered  by  Youmans,  as  of  the  date  of 
the  purchase  made  by  Leith  and  McBride,  together  with  the  costs 
and  expenses  of  the  suit  brought  for  the  recovery  of  the  land 
from  the  time  when  they  were  paid  by  Leith  and  McBride.  After 
making  these  deductions,  if  any  balance  should  be  left  on  Leith 
and  McBride's  bonds,  the  defendants  must  be  charged  jointly 
with  the  interest  on  the  balance  from  the  date  of  the  recovery 
of  the  land  by  Youmans.  The  defendant  Oibbes  must  be 
charged  alone  with  whatever  loss  the  complainant  may  hsTS 
sustained  by  his  agreement  that  Leith  and  McBride  should  not 
pay  any  interest  on  their  bonds  until  they  had  recovered  the 
whole  of  the  land. 

It  is  therefore  ordered  and  decreed  that  the  case  be  referred 
to  the  master  to  state  the  aci^ounts  between  the  parties  on  ths 
principles  contained  in  this  decree.  The  costs  to  be  paid  by 
both  of  the  defendants. 

Johnson  and  Habpeb,  JJ.,  incurred. 
Decree  modified. 


May,  1831.]  Pbiesteb  t;.  Pbebsteb.  191 

Statute  of  LmiTATiovB  does  not  Amor  Direct  Tbusis:  Shdbyy,  SKdby^ 
5  Am.  Dec  686;  Dwntehe  v.  Saoetier,  8  Id.  478. 

Sreritf  cak  hot  Plead  the  Statute  ot  Ldotatzoks  as  to  money  received 
on  execution  which  is  payable  immediately:  Tremoulei  y.  Cma^  Heirs^  17 
Am.  Deo.  195. 


Priesteb  t;.  Pkiesteb. 

OomDXEATiOH  OF  LoYE  AND  AFFECTION  is  not  eoffident  to  sapport  a 
promiee. 

PEOMiasoET  Notes  bt  a  Father  to  his  Sons,  to  be  delivered  to  them  after 
hia  death  for  the  pupoae  of  equalizing  advancements  made  to  them,  are 
void  for  want  of  consideration. 

Kons  ARE  NOT  Good  as  Donationes  Causa  Mortis  in  such  a  case. 

Ta  Constitute  a  Valid  Donatio  Causa  Mortis,  it  must  appear:  1.  That 
the  gift  was  made  in  the  donor's  last  illness,  and  in  apprehension  of  the 
approach  of  death;  2.  That  it  was  of  a  thing  capable  of,  and  passing  by, 
delivery;  3.  That  there  was  such  a  delivery  as  to  transfer  the  posses- 
sion. 

Donatio  Causa  Mortis  Reverts  to  the  Donor  if  he  survives. 

Appeal  from  a  decree  of  De  Saussnre,  Chancellor,  upon  a  bill 
filed  by  the  appellant  aa  widow  of  Nicholas  Priester,  deceased, 
against  his  administrators,  for  an  account,  etc.,  so  far  as  said 
decree  directed  the  payment,  out  of  the  estate,  of  certain  prom- 
iasory  notes  made  by  the  intestate  to  four  of  his  children.  The 
tacts,  so  far  as  they  are  material,  are  stated  in  the  opinion. 

BdUnger,  for  the  appellant. 

Patlenon,  contra. 

By  Court,  Johnson,  J.  The  case  stated  in  the  decree  of  the 
circuit  court,  from  which  this  is  an  appeal,  is  concisely  this: 
The  intestate,  Nicholas  Priester,  having  advanced  his  children 
in  unequal  portions,  with  the  intention  to  equalize  them  after 
his  death,  made  promissory  notes  to  four  of  his  children,  differ- 
ing in  amount  and  in  the  time  of  payment,  and  delivered  them 
to  the  defendant  James  XTlmer,  with  directions  that  he  should 
deliver  them  to  the  persona  to  whom  they  were  made  payable 
after  his  (the  intestate's)  death.  Ulmer  retained  the  notes  in 
his  possession;  and  upon  a  bill  for  partition  of  his  (the  intes- 
tate's)  estate,  the  questions  discussed  upon  the  argument  here 
are:  1.  Whether  the  notes  are  binding  as  debts  due  by  the  in- 
testate? and,  2.  Whether  they  are  valid  as  donatio  causa 
mcrtiaT 

There  is  no  rule  better  established  than  that  a  promise  to  pay 
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money  without  consideration  is  nxidum  pactum^  and  void.  There 
must  be  the  do  ut  des,  the  f ado  ut  facias,  the  f ado  ut  des,  or  the  do 
%U  fadas,  of  the  civilians  to  make  a  promise  binding;  nor  is  it 
helped  by  being  in  writing,  unless  by  specialty,  which  itself  im- 
ports a  consideration.  In  Singleton  v.  BrenrnVy  Harp.  211,  Judge 
Nott  says  that,  ''as  between  the  original  parties,  a  note  without 
consideration  is  no  more  than  a  parol  promise  to  pay  money  aa 
a  gift,  which  is  not  a  ground  of  action;  it  is  a  nude  pact,  and 
void  as  between  the  original  parties,"  and  he  is  sustained  by 
the  whole  current  of  authorities.  These  positions  are  not  di- 
rectly questioned,  but  it  is  said  that  a  pecuniary  consideration 
is  not  necessary,  and  that  a  moral  obligation  is  sufficient  to  sup- 
port a  promise;  that  the  intestate  was  under  a  moral  obligation 
to  provide  equally  for  all  his  children,  and  having  made  tbese 
notes  with  a  view  to  that  object,  they  are  obligatory  on  his  rep- 
resentatives. 

The  general  rule  is  that  the  consideration  to  make  a  contract 
binding  must  be  either  a  benefit  to  the  party  promising,  or 
some  trouble  or  prejudice  to  the  party  to  whom  the  promise  is 
made:  Com.  Dig.,  Action  on  the  case  upon  Assumpsit,  B,  1. 
And  on  referring  to  the  cases  in  which  it  has  been  held  that  a 
promise  founded  on  a  moral  consideration  has  been  sustained, 
it  will  be  found  that  they  have  been  founded  on  some  right 
withheld,  or  wrong  done  to  the  party  to  whom  the  promise  was 
made,  and  for  which  the  rules  of  law  did  not  provide  a  remedy; 
as  where  one  promises  to  pay  a  just  debt  barred  by  the  statute 
of  limitations,  or  a  debt  contracted,  during  infancy,  or  a  cer- 
tificated bankrupt,  who  afterwards  becomes  able  to  pay  a  pre- 
existing debt:  Ld.  Baym.  389;  Str.  690;  1  T.  B.  648;  Or  where  a 
woman  after  the  death  of  her  husband  promises  to  pay  a  bond 
given  by  her  whilst  covert  for  money  lent  to  a  third  person,  at 
her  request:  Lee  v.  Muggeridge,  1  Eng.  0.  L.  14.^  But  I  have 
not  been  able  to  find  any  case  or  doctrine  which  maintains  the 
position  that  the  consideration  of  love  and  affection  will  sup- 
port a  promise.  On  the  contrary,  Comyn,  in  his  treatise  on 
contracts,  vol.  1,  page  16,  says  that  it  is  not  sufficient;  and  he 
remarks  with  great  reason  that  although  a  gratuitous  under- 
taking, seriously  made,  is  certainly  sufficient  to  form  the  basis 
of  a  moral  or  honorary  engagement,  and  ought  not  to  be  receded 
from  without  adequate  reasons,  yet,  in  general,  a  person  mak- 
ing such  a  promise  does  not  thereby  intend  to  subject  himself 
to  legal  responsibility,  and  the  object  of  the  law  is  rather  to 

1.  1  Eng.  0.  L.  82;  8.  0.,  6  TMint.  87. 
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give  effect  to  contracts  founded  on  the  exigencies  of  society, 
than  to  compel  the  execution  of  a  Toluntary  engagement  of  a 
mere  donation. 

Perhaps  no  case  could  have  occurred  which  would  better 
illastrate  the  correctness  of  the  rule  than  that  now  under  con- 
sideration.  The  moral  obligation  to  provide  for  the  support 
and  subsistence  of  a  wife  is  at  least  equal  to  that  of  providing 
eqnaUy  for  children.  The  law,  in  most  cases  which  occur,  makes 
a  difference  in  her  favor  by  giving  her  one  third  of  the  hus- 
band's estate  after  his  death,  whatever  may  be  the  number  of 
his  children;  and  it  so  happens  in  this  case  that  if  the  amount 
of  their  notes  are  subtracted  from  this  estate,  it  will  leave  a 
mere  pittance  to  be  distributed  between  the  widow  and  the 
children,  and  the  effect  of  the  position  attempted  to  be  main- 
tained is  to  violate  one  rule  of  morality  to  preserve  another. 
If,  after  the  distribution  of  one  third  of  the  estate  to  the  widow, 
the  estate  had  been  sufficient  to  make  up  the  shares  of  those 
not  advanced  eqaal  to  those  children  who  had  been,  the  law 
would  have  done  precisely  what  the  intestate  intended,  by  so 
distribatiDg  the  estate  as  to  make  them  all  equal,  and  it  can 
not  be  regarded  as  a  breach  of  morality  not  to  pay  that  which 
can  not  be  paid  for  want  of  assets,  without  violating  a  rule  of 
morality  as  well  as  of  law. 

It  is  equally  clear  that  these  notes  are  not  good  as  donaiio 
cousa  mortis.  To  substantiate  such  a  gift,  it  must  be  made:  1. 
In  the  last  illness  of  the  donor,  in  apprehension  of  the  approach 
of  death;  2.  It  must  be  a  thing  capable  of  delivery,  and  which 
passes  by  it;  3.  There  must  be  such  a  delivery  as  to  transfer 
the  possession;  and,  4.  It  reverts  to  the  donor  if  he  survives: 
Tol.  Law  of  Ex'rs,  233.  And  it  may  be  safely  affirmed  that  no 
one  of  these  circumstances  enters  into  the  gifts  now  claimed. 

It  does  not  appear  that  the  intestate  was  sick  at  the  time,  nor 
did  any  other  circumstance  enter  into  the  transaction,  which 
shows  that  it  was  made  in  contemplation  of  approaching  death, 
within  the  meaning  of  the  rule.  The  subject  of  the  gift  was  a 
void  promise  to  pay  after  the  death  of  the  donor,  a  thing  hav- 
ing neither  form,  shape,  nor  legal  existence,  incapable  of  actual 
delivery,  or  passing  by  delivery.  It  could  not  revert  to  the 
donor,  because  the  gift  was,  by  the  terms,  not  to  take  effect 
until  after  his  death. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  so  much 
of  the  decree  of  the  circuit  court  as  directs  that  the  notes  in 
question  be  paid  out  of  the  funds  of  the  estate  of  the  intestate. 

Ax.  nao.  Vol.  ZXni— 18 
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be  reyersed,  and  tliat  the  said  notes  be  deliyered  up  to  be  can* 
celed.    In  all  other  respects  the  said  decree  is  affirmed. 

O'Neall  and  Harpeb,  JJ.,  concurred. 

Decree  modified. 


A  Similar  Case  to  this  is  Fmk  v.  Cox,  9  Am.  Bee.  191,  where  it  was  held 
that  a  promissory  note  from  a  father  to  his  sod,  founded  npon  no  other  oon* 
■ideration  than  love  and  affection,  and  intended  as  a  provision  for  the  son, 
was  not  valid  as  a  gift  inter  vivos  or  as  a  donatio  causa  mortis,  and  could  not 
be  enforced  as  a  contract.  See,  also,  the  note  to  that  case.  Delivery  is 
tial  to  a  donatio  causa  mortis:  MeDoweU  v.  Mtirdock,  9  Am.  Dee.  684^ 


Caston  v.  Dunlap. 

[BxcHAXDaoH's  Equxtt  Gjuam,  77.] 

Btjbiett  is  not  Dischakqed  by  Delay  or  Neoligengb  in  proceeding 
the  principal,  unless  there  be  a  binding  contract  for  snch  delay. 

SxTBBTY  PosmvELY  Requestinq  THE  CREDITOR  TO  Procekd  agsinst  the  prin- 
cipal is  not  released  by  his  neglect  to  do  sa 

Authority  to  Grant  Induloencb  not  Presitmed,  Whev.— The  fact  that » 

creditor  has  received  money  collected  by  her  brother  on  a  note,  does  not 

warrant  a  presumption  of  her  recognition  of  his  authority  to  bind  her  by 

•    an  indulgence  granted  to  the  debtor  where  no  direct  authority  is  proved. 

Bill  filed  by  the  complainant,  as  saretj  for. one  Hicklin  on  a 
note  to  the  defendant,  to  obtain  relief  from  liability,  on  the 
ground  of  neglect  to  make  the  money  out  of  the  said  Hicklin. 
It  appeared  from  the  bill  and  answer  that  the  defendant  had 
recovered  a  judgment  against  the  complainant  and  Hicklin  on 
said  note,  and  had  collected  part  of  the  amount  bj  a  sale  of 
Hicklin's  land;  that  Hicklin  had  since  deceased,  leaving  consid- 
erable property,  and  that  his  administrator  had  sold  off  his  per- 
sonal estate.  It  further  appeared  that  the  judgment  had  not 
been  reyived  against  Hicklin's  estate,  but  that  a  renewed  execu- 
tion was  in  th)d  hands  of  the  sheriff  to  be  levied  on  the  com- 
plainant's property.  The  bill  charged  that  the  brothers  of  the 
defendant  collected  the  money  on  the  former  execution  against 
Hicklin,  acting  as  her  agents;  that  at  the  time  of  the  adminis- 
trator's sale  of  Hicklin's  property,  the  complainant  told  the  de- 
fendant's brothers  that  if  the  execution  was  not  satisfied  they 
should  levy  on  Hicklin's  slaves,  as  he  wished  to  be  discharged 
from  liability  as  surety,  but  that  they,  acting  as  the  defendant's 
agents,  refused  to  enforce  the  execution,  and  indulged  the  ad- 
ministrator with  further  time  for  the  payment  of  the  debt^  bat 
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were  proceeding  to  collect  the  amount  from  the  complainant; 
that  the  whole  sum  realized  from  the  sale  of  Hicklin's  estate 
had  not  been  applied  on  the  debt,  and  that  proper  credits 
had  not  been  made  on  the  execution,  of  the  sums  made  thereon 
out  of  Hicklin's  property.  The  bill  prayed  relief  and  an  injunc- 
tion. The  defendant  denied  that  her  brothers  were  authorized 
to  act  as  her  agents,  as  charged  in  the  bill,  or  that  she  or  they 
had  received  any  such  notice  from  the  complainant  as  charged. 
She  admitted  the  receipt  at  different  times  of  various  sums  on 
the  judgment.  She  also  admitted  that  she  had  delayed  suing 
on  the  note  until  some  time  after  it  was  due,  the  complainant 
nerer  having  requested  her  to  sue,  and  Hicklin  being  consid- 
ered perfectly  safe.  She  denied  that  since  the  judgment  she 
had  extended  the  time  of  payment,  either  to  Hicklin  or  his  ad- 
ministrator, but  averred  that  she  had  been  at  all  times  anxious 
to  collect  the  amount  due.  She  professed  ignorance  as  to 
whether  Hicklin's  estate  was  solvent  or  not,  but  insisted  on  her 
right  to  collect  the  amount  from  the  complainant,  who  should 
take  the  risk  of  getting  it  from  Hicklin's  estate.  The  decree 
below  was  in  favor  of  the  complainant,  and  the  defendant  ap- 
pealed. 

Hula,  for  the  appellant. 

Williams,  contra. 

By  Court,  Habpeb,  J.  The  doctrine  of  equity  seems  to  be 
very  well  settled  that  mere  indulgence  given  by  a  creditor  to 
the  principal  debtor,  mere  delay  to  collect  his  debt,  even  if  there 
has  been  negligence,  does  not  discharge  the  surety.  The  doc* 
trine  has  been  recognized  by  this  court  in  the  case  of  Hampton 
T.  Levy,  1  McC.  Ch.  107.  The  subject  was  very  fully  considered 
by  Chancellor  Kent  in  the  case  olKingy.  Baldmn,  2  Johns.  Oh. 
554.  He  declared  the  established  doctrine  to  be,  that  mere  de- 
lay in  calling  on  the  principal  will  not  discharge  the  surety, 
provided  that  delay  be  unaccompanied  with  any  settled  or 
binding  contract  for  that  purpose.  The  English  ciises  on  which 
the  doctrine  has  been  settled,  are  all  of  this  sort — there  has 
been  some  stipulation  putting  it  out  of  the  creditor's  power  to 
proceed  against  the  principal  debtor:  Nesbit  v.  Smith,  2  Bro.  0. 
C.  579;  Beea  v.  BerringUm,  2  Yes.  jun.  640;  BouUbee  v.  Stubbs, 
18  Ves.  20.  The  case  of  the  Trent  Navigaiwn  Company  v,  jBIar- 
ley,  10  East,  34,  was  one  in  which  there  had  been  great  neglect 
and  delay,  and  yet  the  surety  was  not  held  to  be  discharged. 
The  principle  seems  to  be  that  the  creditor  has  no  right  to  make 
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for  the  surety,  without  his  privity,  a  different  contract  from 
that  which  he  entered  into.  It  is  an  equity  of  the  sureiy  to 
compel  the  creditor  to  proceed  at  law  and  enforce  his  demand 
against  the  principal.  But  if  the  creditor  has  put  it  out  of  his 
power  to  proceed,  the  surety  is  deprived  of  the  benefit  of  this 
equity.  Perhaps  it  is  more  correct  to  say,  as  expressed  by  Sir 
Wm.  Grant,  in  ArUrohua  v.  Davidson,  3  Meriv.  578,  that  a  surety 
may  come  into  equity  to  compel  the  principal  to  relieve  him  of 
his  liability,  by  paying  off  the  debt.  So  in  Kanelaugh  v.  Bayes^ 
1  Yer.  190,^  it  is  said,  although  the  surety  is  not  troubled  nor 
molested  for  the  debt,  yet  at  any  time  after  the  money  becomes 
payable,  the  court  will  decree  the  principal  to  discharge  the 
debt,  it  being  unreasonable  that  a  man  should  always  have  such 
a  cloud  hanging  over  him.  The  court,  however,  would  not  com- 
pel the  principal  to  pay  to  a  creditor  who  had  stipulated  by  a 
binding  contract,  for  further  forbearance.  In  the  present  case, 
supposing  the  brothers  of  defendant  in  this  state  to  have  been  her 
legally  authorized  agents,  it  is  not  pretended  that  they  agreed 
to  indulge  the  administrator  of  Hicklin  by  any  binding  con- 
tract, which  would  have  put  it  out  of  defendant's  power  at  any 
time  to  enforce  her  execution. 

Another  rule  was  contended  for,  viz.,  that  if  the  surety  applies 
to  the  creditor,  and  makes  a  positive  request  that  he  will  enforce 
his  demand  against  the  principal,  and  he  neglects  to  do  so,  and 
gives  indulgence,  the  surety  will  be  discharged.  The  only  au- 
thorities I  have  found  to  this  effect  are  the  cases  of  Pain  v.  Pack- 
ard, 13  Johns.  174  [7  Am>  Dec.  369],  and  King  v.  Baldwin,  17  Id. 
384  [8  Am.  Dec.  415].  Chancellor  Kent  examines  the  case  of 
Pain  V.  Pochard,  in  King  v.  Baldwin,  2  Johns.  Ch.  554,  and  dis- 
sents from  the  doctrines  established  by  it,  and  though  his  opin- 
ion was  afterwards  overruled  upon  appeal,  yet  I  can  not  bat 
think  it  better  supported  by  principle  and  authority.  Contrary 
decisions  are  said  to  have  been  made  in  Dehuffy,  Turbetl,  8 
Yates,  157,  and  in  CommonweaUh  v.  Wolbert,  6  Binn.  292  [6  Am, 
Dec.  452].  The  English  decisions  go  upon  some  alteration  of 
the  contract  made  between  the  creditor  and  principal,  or  some 
positive  act  injurious  to  the  surety.  It  is  said  by  Lord  Eldon, 
in  WrigfU  v.  Simpson,  6  Yes.  734,  that  the  surety  is  a  guarantor, 
and  it  is  his  business  to  see  whether  the  principal  pays,  and  not 
that  of  the  creditor. 

There  certainly  is  no  rule  that  a  creditor  shall  exhaust  his 
remedy  against  the  principal,  before  proceeding  against  the 

1.  Baittlmigk  r.  Maiifet,  1  Von.  190. 
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soretj;  yet  this  would  seem  almost  a  necessary  consequence  of 
determining  that  he  was  bound  at  any  time  to  proceed  against 
the  principal,  at  the  surety's  request.  The  truth  is,  that,  with 
respect  to  the  creditor,  both  are  principals:  he  has  the  option 
to  proceed  against  either.  There  is  no  difference  between  the 
roles  of  law  and  equity  in  tbis  respect,  only  the  creditor  must 
not  alter  the  terms  of  the  contract,  or  do  any  act  which  may 
operate  a  fraud  on  the  surety.  Such  would  be  the  releasing  of 
a  mortgage  which  he  had  taken  of  the  principal  debtor,  to  the 
benefit  of  which  the  surety  would  be  entitled,  in  the  event  of 
bis  being  compelled  to  pay  off  the  debt.  In  this  case  the  de- 
fendant might  have  enforced  her  execution  against  the  com- 
plainant alone,  refusing  altogether  to  proceed  against  the  estate 
of  Hicklin;  how  then  can  it  be  said  that  she  was  bound  to  pro- 
ceed against  the  estate  of  Hicklin  at  his  request  ?  If  complain- 
ant had  paid  off  the  judgment  he  would  have  been  entitled  to 
the  control  of  it,  for  the  purpose  of  reimbursing  himself. 

With  respect  to  the  authority  of  the  brothers  of  defendant  in 
tbis  state,  to  control  the  execution  or  give  indulgence,  there  is 
no  evidence  that  any  direct  authority  was  given  for  such  pur- 
poee.  The  defendant  denies  it  in  her  answer,  and  one  of  the 
brothers  in  his  testimony.  I  suppose,  that  in  consequence  of 
the  nearness  of  their  relationship,  they  took  upon  themselves  to 
interfere  as  they  supposed  might  be  to  her  advantage;  but  this 
would  not  bind  her,  if,  in  fact,  she  gave  no  authority.  The 
chancellor,  in  his  decree,  puts  it  upon  her  recognition  of  their 
acts  by  receiving  the  money  they  remitted  her;  but  I  would 
soggest,  with  deference,  that  this  could  hardly  amount  to  the 
recognition  of  any  authority  in  them.  I  suppose  she  would 
have  received  the  money  through  whatever  hands  transmitted. 
But,  on  the  principle  of  law,  we  are  satisfied  that  the  motion 
must  be  granted,  and  the  bill  dismissed. 

Bill  dismissed. 


DncBAsas  OF  A  SuBXTT  BY  FoRBBABA27cx,  lachcfl,  OF  indulgence  on  tha 
p«rt  of  the  obligee,  with  respect  to  proceeding  against  the  principal,  etc.,  see 
Buchanan  v.  Bwrdley^  1  Am.  Dec.  3S7;  Butler  v.  Hamilton,  2  Id.  692,  and 
note;  CwnnUationera  v.  Boss,  5  Id.  383;  People  v.  Jansen,  Id.  275,  and  note; 
Craig  v.  Cox,  Id.  609;  Commonwealth  v.  Wolbert,  6  Id.  452;  Pain  v.  Packard, 
7  Id.  369,  and  note;  Fulton  ▼.  MaUhews,  8  Id.  261;  King  v.  Baldwin,  Id.  415, 
and  note;  Cope  v.  Smith,  11  Id.  582,  and  note;  LiclUentJialer  v.  Thompson,  15 
Id.  681,  and  note,  588;  Bruce  v.  Edwards,  18  Id.  33;  Brown  v.  WriglU,  Id« 
190;  Baker  v.  Briggs,  19  Id.  311;  Sneed*s  Executor  v.  White,  20  Id.  175; 
PoUee  Jury  ▼.  Haw,  Id.  294. 
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HUBBAED  -v.  RiOABT. 

[3  Ybbxoit,  ao7.] 

Hbibs  ABM  NOT  Enittlbi)  TO  Pabtttion  AMONG  Thxmsslybs  whilo  the  lien  oi 
the  adminiBtntor,  for  the  payment  of  the  intestate's  debts,  remains  upon 
the  Und;  nor  can  they,  nntil  the  lien  is  satisfied,  convey  the  land  so  as 
to  entitle  their  grantee  to  immediate  poeseesion. 

Hkibs  oan  not  Maintain  Ejbotboent  ob  Tbsspabs  quare  clcnuuim  /regU  nn* 
til  after  division,  or  what  is  of  equal  effect. 

pABTmoN  Deed  in  which  All  thb  Hznts  Join,  oonstitates  as  valid  a  divis- 
ion, as  one  made  by  the  order  of  the  probate  jadge,  providedalltha  gran^ 
ors  are  of  age,  and  the  estate  is  in  a  condition  to  be  legally  divided. 

Administbatob's  Lien  is  Pbesumed  to  have  been  Satisfied  where  two 
years  have  elapsed  without  any  interference  from  him,  and  all  the  hein 
have  joined  in  a  conveyance  to  the  plaintiff;  and  the  latter  has,  under 
snch  eircmnstances,  a  good  prima  faudt  title  against  a  defendant  who 
shows  no  interest  whatever  in  the  land. 

Tbsspass  for  breaking  and  entering  the  plaintijOTs  close,  and 
ontting  down  and  carrying  away  trees.  At  the  trial  in  the 
county  court  the  plaintiff,  after  proving  that  the  defendant  com- 
mitted the  trespass  upon  the  lot  in  question,  in  the  year  1827, 
offered  in  evidence  a  deed  dated  November  3,  1826,  from  Jona- 
than Hunt  and  others,  heirs  of  Ajrad  Hunt,  conveying  the  lot  to 
the  plaintiff.  He  then  proved  that  Arad  Hunt,  who  owned  the 
lot  in  his  life-time,  died  intestate  in  the  year,  1825,  before  the 
execution  of  said  deed,  leaving  the  plaintiff  and  the  several 
grantors  mentioned  in  the  deed,  his  heirs  at  law.  The  court 
decided  that  the  title  thus  shown  by  the  plaintiff  was  not  suffi- 
cient to  enable  him  to  maintain  this  action,  and  so  instructed 
the  jury,  who  returned  a  verdict  for  the  defendant.    The  plaint 
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iff  excepted  to  the  charge,  and  cne  cause  was  remoTed  to  this 
oonrt  on  a  motion  for  a  new  trial. 

Hunt  and  Beardsley,  for  the  plaintiff. 

JUen,  for  the  defendant. 

By  Court,  Hxttohinson,  C.  J.  (after  stating  the  case).  The 
coanty  coart,  in  their  instructions  to  the  jury  on  the  trial  of 
this  cause,  must  have  considered  that  the  plaintiff,  in  order  to 
maintain  this  action,  must  either  show  a  good  title  in  himself, 
and  no  person  in  actual  possession,  or  sbow  actual  possession  in 
himself  at  the  time  the  trespass  was  committed;  and  must  have 
farther  considered  the  administrator's  lien  upon  this  and  all  the 
lands  of  the  deceased,  for  the  payment  of  the  dehts  of  the  de- 
ceased paramount  to  the  plaintiff 's  title  thus  shown  in  evidence, 
unless  the  plaintiff  showed  that  lien  satisfied.  And  truly,  if  the 
administrator's  lien  remained  upon  the  land,  the  heirs  could  not 
convey  the  same,  so  as  to  entitle  the  grantee  to  immediate  pos- 
session; nor  were  they  entitled  to  a  partition  among  themselves, 
while  that  lien  remained.  Upon  the  decease  of  the  intestate,  his 
real  estate  descended  to  his  heirs;  yet  suhject  to  the  lien  of  the 
administrator  to  pay  the  dehts  due  from  the  estate.  And  by  stat- 
ute they  have  no  right  to  take  possession  till  the  administrator's 
hen  is  satisfied;  and,  if  he  is  unreasonably  dilatory,  they  must 
seek  their  remedy  for  the  delay  upon  his  administration  bond. 
This  lien  of  the  administrator  may  absorb  the  whole  estate 
and  leave  nothing  for  the  heirs;  or  it  may  absorb  a  part,  and 
leave  a  remnant  to  be  divided  among  the  heirs.  And  till  such 
division,  or  what  is  of  equal  effect,  the  heirs  can  not  maintain 
ejectment  for  these  lands,  nor  an  action  of  trespass  upon  the 
freehold. 

In  the  case  before  us,  nothing  appears  whether  there  has 
ever  been  any  administrator,  nor  whether,  if  there  was  one,  he 
had  settled  his  accounts,  and  closed  his  administration  without 
using  these  lands.  The  statute  requiring  a  division  before  the 
heirs  can  maintain  ejectment,  etc.,  must  be  construed  to  apply 
to  SQch  cases,  and  such  only,  where  a  division  is  necessaiy. 
Where  there  is  but  one  heir,  there  need  be  no  division;  there 
can  be  none.  So  all  the  heirs  being  of  age,  and  joining  in  a 
partition  deed,  must  be  considered  as  valid  a  division  as  one 
made  by  order  of  the  judge  of  probate.  In  this  case,  the  bill 
of  exceptions  shows  that  the  plaintiff  was  one  of  the  heirs  of 
Aiad  Hunt,  and  that  all  the  other  heirs  joined  in  a  deed  con- 
▼qring  this  lot  of  land  to  the  plaintiff.     This  must  have  the 
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same  effect  to  vest  in  the  plaintiff  a  concluBiTe  title  to  this  land. 
as  if  divided  first,  and  then  conveyed  to  the  plaintiff,  provided 
the  estate  was  so  far  settled  that  a  legal  division  could  be 
made. 

This  brings  us  to  the  question  whether  the  plaintiff  was  in 
need  of  further  proof  to  show  that  the  lien  of  the  administra- 
tor was  satisfied,  so  as  to  give  effect  to  the  deed  from  the  other 
heirs  to  him,  and  establish  his  separate  right  as  one  of  the 
heirs  of  Arad  Hunt,  deceased.  It  appears  from  the  case,  that 
said  Hunt  died  in  the  year  1825,  but  the  time  of  the  year  is  not 
mentioned.  The  deed  of  the  other  heirs  to  the  plaintiff  bears 
date  November  8,  1825.  The  trespass  complained  of  was  com- 
mitted in  the  year  1827.  And,  during  all  this  time,  no  admin- 
istrator interferes  to  take  possession  or  to  dispose  of  the  land, 
or  exercise  any  control  by  virtue  of  his  lien.  These  circiim- 
stances,  connected  with  the  fact  that  so  many  heirs  should  be 
agreed  to  join  in  a  conveyance  of  this  lot  of  land,  which  would 
have  been  improbable  unless  they  had  known  the  administrator's 
lien  to  be  satisfied,  are  sufficient  to  create  a  good  prima  facie 
title  in  the  plaintiff  aginst  the  defendant,  while  he  shows  no 
right  in  himself  to  a  share  in  the  division,  and  in  fact  no  interest 
whatever  in  the  land.  From  these  circumstances  connected, 
the  jury  might  well  have  presumed  the  lien  of  the  administrator 
satisfied.  They  were  not  so  instructed,  but  were  instructed  to 
return  a  verdict  for  the  defendant.  For  which  reason  the 
judgment  of  the  county  court  is  reversed,  and  a  new  trial 
granted. 

AcnoKS  BY  Hziits  to  Eeooveb  Possssbion  or  Real  o&  Pebsonal 
Profebty  or  theib  Ancbstob  befobb  DisTBiBTTTroN  nr  Pbobatb. — ^The 
real  estate  of  a  decedent,  dying  intestate,  passes  immediately  on  his  death  to 
his  legal  heirs,  subject  only  to  the  right  of  the  executor  or  administrator  to 
sell  it  for  the  payment  of  debts,  in  the  manner  prescribed  by  law:  Overtutf 
V.  Dugan,  29  Ohio  St  230;  McCoy  v.  Scott,  2  Rawle,  222  [19  Am.  Dec.  640]; 
Augtin  Y.  Bailef/,  37  Vt.  219;  Hargrove  ▼.  BcuktM,  60  Miss.  194;  Hankms  v. 
KimhaU,  57  Ind.  42;  Boynton  v.  Peterborough  df  S.  B.  R.  Co,,  4  Gush.  467; 
Haslage  Y.Krugh,  25  Pa.  St.  97;  McPike  v.  Wells,  54  Miss.  136;  Dix  v.  Mor- 
ris,  66  Mo.  514.  And  the  executor  or  administrator  has  no  power  over  it, 
except  what  is  given  to  him  by  the  statute  or  the  wilL  Wherever,  there- 
fore, the  statute  of  a  state  does  not  give  to  the  personal  representative  the 
possession  of  the  decedent's  real  property,  the  heir  can  maintain  an  action  to 
recover  its  possession  before  the  estate  is  distributed:  Barbour  on  Parties, 
246;  Carruihers  v.  Bailei/y  3  Kelly,  105;  Ubrick  v.  Beck,  13  Pa.  St.  639; 
Mallonnier  v.  Dimmick,  4  Barb.  566.  In  California  the  statute  provides 
that  "the  executor  or  administrator  must  take  into  his  possession  all  the  es- 
tate of  the  decedent,  real  and  personal:*'  C.  C.  P.,  sec.  1581.  And  "the 
property,  both  real  and  personal,  of  one  who  dies  without  disposing  of  it  by 
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will,  pasaet  to  the  hdn  of  the  ioteetate,  subject  to  the  control  of  the  probate 
conrt,  and  to  the  poMcnaion  of  any  administrator  appointed  by  that  court, 
for  the  purposes  of  administration:"  C.  C,  sec.  1384.  But  it  is  expressly 
provided  that  "the  heirs  or  devisees  may  themselves,  or  jointly  with  the 
executor  or  administrator,  maintain  an  action  for  the  possession  of  the  real 
estate,  or  for  the  purpose  of  quieting  title  to  the  same,  against  any  one  ex- 
cept the  executor  or  administrator:*'  G.  C.  P.,  sec.  1452.  Notwithstanding 
the  provision  of  the  code  last  quoted,  the  supreme  court,  in  the  case  of  Harper 
V.  Strutz^  63  Gal.  055,  which  was  an  action  to  quiet  title  to  a  lot  of  Und,  de- 
cided that  an  heir  could  not  maintain  such  an  action,  pending  the  adminis- 
tration of  the  estate.  The  opinion  of  the  court  in  that  case  is  as  follows: 
"  The  judgment  is  affirmed,  because  it  appears  by  the  record  that  at  the 
time  tiie  action  was  brought  there  had  been  no  distribution  of  the  estate  of 
Roaanna  Keenan,  deceased,  and  Bronner  was  still  administrator  of  her  estate, 
with  the  wiU  annexed."  This  decision  seems  to  be  in  defiance  of  the  express 
language  of  the  statute  and  in  conflict  with  the  opinion  of  the  present  court 
as  announced  in  Cro«by  v.  DoMsd^  November  29,  1880;  6  Pac.  Ckmst  L.  J.  674. 

By  the  common  law,  the  personal  property  of  a  decedent  vested  absolutely 
in  his  personal  representative.  ' '  By  the  law,  the  very  naming  of  an  execute 
is  a  disposition  to  him  of  all  the  testator's  personal  estate;  for  he  comes  m 
Uko  tegiatoru,  and  is  chargeable  with  his  debts  and  legacies  as  far  as  he  has 
assets;  and  therefore  the  law  gives  him  the  whble  personal  estate;  the  sur- 
plcM  of  which,  after  he  has  executed  his  trust  by  payment  of  debts  and 
legacies,  belongs  to  himself,  as  a  recompense  for  his  labor  and  trouble:"  Bac. 
Abr.,  tit.  Ex'ra  and  Adm'rs,  H.  5.  **  And  the  administrator,  coming  in  the 
place  of  the  executor,  had  the  whole  personal  estate  of  the  intestate,  after 
debts:"  Id.  L  This  continued  to  be  the  law  of  England  until  by  Stat,  of  22 
and  23,  Chas.  IL,  the  personal  representative  was  compelled  to  distribute  the 
surplus  of  the  personal  estate  of  his  decedent,  among  the  next  of  kin.  From 
the  time  of  the  passage  of  this  act  the  personal  representative  has  been  re- 
garded, not  as  the  absolute  owner  of  the  undisposed -of  surplus,  but  as  the 
trustee  thereof  for  the  next  of  kin.  He  has  been  universally  so  regarded  in 
the  United  States:  2  Story  £q.,  sec.  1208;  2  Williams  on  Ex'rs  (6th  Am. 
ed.)  1475,  note  (t);  Ferryman  v.  Oreer,  39  Ala.  136;  Bufford  v.  HolUman, 
10  Tex.  571. 

But  while  the  doctrine  that  the  personal  representative  was  the  absolute 
owner  of  the  decedent's  personal  estate  was  long  ago  abolished  by  statute  in 
England,  and  never  was  the  law  in  this  country,  it  has  left  many  indelible 
traces  in  our  law  of  administrations.  One  of  these  may  be  seen  in  the  de- 
cision of  Chancellor  Bland  in  the  case  of  Hagihorp  v.  Hook,  1  Gill  &  J.  276, 
in  which  he  said:  *'In  the  interval  of  time  between  the  death  of  the  intes- 
tate and  the  granting  of  administration,  the  legal  right  to  such  personal 
pitipeity  is  in  suspense,  or  in  the  keeping  of  the  law,  and  vested  in  no  one. 
During  that  interval,  there  is  no  person  who  can  sue  or  be  sued  for  it.  *  * 
*  *  Hence,  it  is  clear  that  in  no  case,  nor  under  any  circumstances,  can 
any  one,  as  next  of  kin  of  the  intestate,  rightfully  and  legally  make  title  to 
or  obtain  possession  of  his  distributive  share,  but  through  and  from  the  ad- 
ministrator." But  in  the  case  of  Perryman  v.  Greer ,  39  Ala.  136,  Walker, 
C.  J.,  said:  "The  right  of  a  distributee  attaches  upon  the  death  of  the  intes- 
tate." And  HemphUl,  G.  J.,  in  Bufford  v.  IloUiman,  10  Tex.  571,  said: 
**  The  theory  that  the  personal  estate  is  in  abeyance,  until  the  grant  of  ad- 
ministration, was  never  thd  law  of  this  state.  It  vested  in  its  true  owners, 
and  required  no  aid  from  an  administrator  to  invoke  it  from  the  clouds,  for 
BO  other  purpose,  perhaps,  than  to  transfer  it  to  a  legatee." 
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After  referring  to  tlie  ancient  common  law  doctrine  above  mentioned,  he 
added:  "No  each  principles  or  any  resembling  them  were  ever  embodied  in 
onr  various  codes  of  jurispmdence.  The  heirs  testamentary  or  ab  inietlalo 
were  always  regarded  as  the  tme  owners  of  the  saocession;  and  adminis- 
trators as  bat  tmstees,  with,  it  is  true,  important  and  very  enlarged  powers 
and  obligations.  Where  bnt  a  limited  period  has  elapsed  since  the  death  of 
the  deceased,  it  would  be  inconvenient,  as  a  general  mle,  to  permit  legatees 
or  distribntees  to  sue  strangers  for  personal  property;  not  for  the  reason  that 
they  are  not  really  the  owners,  and  have  no  certain  interest  until  after  adminis- 
tration; but,  as  there  is  a  presumption  of  the  existence  of  the  debts,  and  aa 
they  have  a  prior  claim,  it  is  more  convenient  that  the  sucoesftion  be  con* 
trolled  by  one  responsible  agent,  representing  the  rights  of  all  interested*  and 
preparing  it,  after  being  relieved  from  incumbrances,  for  distribution  among 
its  rightful  owners.  But  where  time  is  permitted  to  run  on,  where  the  credit- 
ors, if  any,  will  not  take  measures  to  enforce  payment,  the  presumption  arises 
that  there  are  no  debts;  and  the  real  owners  in  possession  of  the  property,  or 
having  rights  thereto,  can  not  be  disturbed  in  tiieir  possessions,  or  tiiwarted 
in  their  actions  by  attempts  at  administration,  for  the  benefit  of  ereditota 
whose  claims,  by  their  own  laches  and  neglect,  have  been  forfeited.  We  are 
of  opinion  that  there  is  no  necessity  for  administration  on  the  estate  of  Patsy 
Bufford.  Surely,  her  heirs,  a  quarter  of  a  century  after  her  death,  can  sae 
and  recover  any  property  claimed,  without  the  extraneous  and  superflnons 
aid  of  an  administration.'* 

It  is  a  well-established  general  mle  that  heirs,  devisees,  or  l^iaAeescan  not 
sue  in  their  own  names  for  the  recovery  of  personal  property  of  a  decedent^ 
until  after  distribution  in  probate:  Melhwl  v.  CltarUs^  6  Johns.  Ch.  132; 
Jenkin»y,  Freyer,  4  Paige,  51;  Woodtn  y.  Bagley,  13  Wend.  453;  Beeeherr, 
Crorue,  19  Id.  306;  Blacea  EataU,  TucL  Surr.  (N.  T.)  145;  Week*  y.  Jem- 
eU,  45  N.  H.  640;  Tappan  v.  Tappan,  30  Id.  50;  Ordinary  y.  Smith,  15  K.  J. 
Law,  92;  Patton  v.  Gregory,  21  Tex.  513;  Roorback  y.  Tjord,  4  Conn.  347; 
Roath  V.  Smith,  5  Id.  133;  Oriswotd  v.  Bigehto,  6  Id.  258;  Beeeher  v.  BmJtimg^ 
ham,  18  Id.  110;  Snsed  v.  Hooper,  5  Am.  Deo.  691;  Coons  y.  I^alTs  Hein,  4 
Litt  263;  OiUet  ▼  Camp,  19  Mo.  404;  Lee  v.  Oibhons,  14  Seig.  &  B.  105; 
Burroughs  v.  Elfjn,  11  Ves.  29;  Alsager  y.  Rowley,  6  Id.  748;  Utterstm  v. 
Mair,  2  Id.  95;  ElmsUe  v.  MeAfOay,  3  Br.  Gh.  624;  Leamon  v.  McCM^  82 
lU.  263;  PhiUipsv.  ThreadgiU,  37  Ahk  93;  BlackweU  v.  BUukweU,  33  Id.  57; 
Pryor  v.  Rybum,  16  Ark.  671;  Thurman  v.  Shelton,  10  Yeig.  383;  Hay  y. 
Hay,  5  Munf.  418;  Moring  v.  Lucas,  4  Call,  577;  HoUoweU  y.  Cole,  25  liich. 
345. 

To  this  general  rule,  however,  the  courts,  and  particularly  oourts  of  equity, 
have  recognized  various  exceptions.  Thus,  where  there  is  collusion  or  in- 
solvency on  the  part  of  the  personal  representative,  or  some  special  case,  the 
heir  has  been  allowed  to  sue:  McDmol  v.  Charles,  6  Johns.  Ch.  132;  Patton 
V.  Gregory,  21  Tex.  513;  Burrouglisy,  Elton,  11  Ves.  29;  Alsager  y.  Rowley, 
6  Id.  748.  Wood  v.  Ford,  29  Miss.  67;  Hargroves  v.  Tliompson,  31  Id.  211; 
Frey  v.  Demarest,  16  N.  J.  Eq.  236;  Dorsheimer  v.  Rorbacis,  23  Id.  46.  In 
the  case  of  McDowl  v.  Cfiarles,  supra,  Chancellor  Kent  said:  '*  The  objection 
to  the  bill  is,  that  here  is  a  party  entitled  as  to  a  distributive  share  of  the  per- 
sonal estate  of  her  mother,  suing  the  debtor  and  co-heir  to  that  estate  to  ac- 
count to  her  for  her  proportion  of  the  fund  in  his  possession.  The  general 
mle  is  against  the  action,  and  the  only  inquiry  is,  whether  the  circumstances 
stated  in  the  bill  do  not  constitute  a  special  case  suiBcient  to  authorise  such 
a  suit.  The  plaintiff  and  the  defendant  are  the  only  persons  interested  in  the 
fund,  and  the  husband  of  the  plaintiff  once  obtained  letters  of  administration 
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upon  ifas  estate  of  Mary  Charles;  but  those  letters  were  revoked  by  the  pro- 
earement  of  the  defendant,  and  none  others  have  since  been  granted.  It  is  to  be 
|iresamed,  from  tha  facts  chai^ged  in  the  bill,  and  admitted  by  the  demurrrer, 
that  no  person  has  administered  upon  the  estate,  and  that  there  are  no  cred- 
itors of  the  estate,  nor  any  other  person  but  the  plaintiff  entitled  to  call  the  de- 
fendant to  acconnt.  The  case  warrants  the  inference  that  the  defendant  does 
not  wish  or  intend  to  aocoont  to  any  human  being  for  the  debt  which  he  owes 
the  estate.  If  the  plaintiff  can  not  sue,  there  is  no  person  to  call  the  defend- 
ant to  account,  and  the  plaintiff  is  to  lose  her  whole  share  of  the  fund.  It  is 
a  peculiar  case,  and  one  in  which,  taking  the  facts  in  the  bill  to  be  true,  the 
plaintiff  ought  to  be  permitted  to  sue;  and,  if  we  examine  the  adjadged  cases  on 
this  point,  we  shall  appear  to  be  well  authorized  to  consider  this  case  as  one 
of  several  exceptions  to  the  general  case.  '*  In  Wood  v.  Ford,  29  Miss.  57, 
the  court  held  that  a  case  in  which  no  administration  had  been  granted  in 
that  state  was  such  a  special  case  as  would  enable  the  plaintiff  to  sue.  The 
court  in  that  case  said:  *'  In  such  case  it  is  settled  by  tiiis  court  that  a  court 
of  chancery  has  jnrisdiction  to  decree  a  division  of  the  property  and  an  ac- 
count for  hire,  and  that  the  distributee  is  not  compelled  to  take  out  letters 
of  administration."  So  in  PaUon  y.  Gregory ^  21  Tex.  513,  it  was  decided 
that  where  an  administrator  after  the  lapse  of  nearly  six  years  from  the  death 
of  the  intestate,  without  any  effort  during  that  time  to  protect  the  interest  of 
the  estate,  refused  to  bring  suit  for  the  property,  the  heirs  might  do  so.  And 
Hemphill,  0.  J.,  delivering  the  opinion  of  the  court,  said:  "The  old  rule  that 
heiia,  eta,  can  not  sue,  unless  there  be  collusion  or  insolvency  on  the  part  of 
the  executor,  or  some  special  case,  should  be  liberally  construed  under  our 
qrstem,  which  subjects  not  only  personal  but  also  real  property  of  an  estate 
to  administration,  and  where  lands  are  so  constantly  appreciating  that  in  a 
few  years  they  may  have  increased  five  hundred  or  one  thousand  per  cent, 
beyood  their  appraised  value  at  the  grant  of  administration. " 

In  several  of  the  states  the  old  common  law  notion  that  the  personal 
representative  was  the  absolute  owner  of  the  residue  left  after  payment  of 
debts,  seems  to  have  entirely  lost  its  force.  And  it  is  held  that,  where  there 
are  no  debts*  where  those  interested  in  the  estate,  being  of  full  age,  and  capa- 
ble of  acting  for  themselves,  have  agreed  among  themselves  to  distribute 
the  estate  without  administration,  and  there  is  no  unfairness  or  fraud,  such 
distribution  is  good  and  effectual,  and  no  further  administration  is  necessary: 
Amis  V.  Cameron,  55  Ga.  449;  MeCaa  v.  Woolf,  42  Id.  389;  Ilarria  v.  Seals, 
29  Id.  685;  Hibhard  v.  Kent,  15  N.  H.  519;  Taylor  v.  PhUUps,  30  Vt.  238; 
Henderton  ▼.  Clark,  27  Miss.  436;  ffargroves  v.  27u)mp8on,  31  Id.  211;  Afar- 
Hn  V.  Heed^  30  Ind.  218.  But  in  Walpole  v.  Biakop,  31  Ind.  156,  it  was  de- 
cided that  an  heir  at  law  of  a  decedent,  against  whose  estate  it  appeared 
there  it'****^  debts,  oould  not  maintain  an  action  for  money  due  the  estate. 


Smith  v.  Burton. 

[3  YXBMOIIT,  233.] 

Fpomobqet  Kotk,  AcnoN  at  Law  upon.— Where  joint  owners  of  goods 
agree  to  sell  them  and  to  take  therefor  notes  to  be  made  payable  to  a 
person  agreed  upon  as  bearer,  who  is  to  collect  for  their  common  benefit 
and  to  pay  over  on  their  joint  order,  such  bearer  may  maintain  an  action 
at  law  against  one  of  said  joint  owners,  on  a  note  made  by  him  in  pay- 
ment of  a  part  of  said  goods  purchased  by  him. 
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Assumpsit  ou  a  promisBOzy  note,  payable  to  bearer.  Plea, 
the  general  issLe.  At  the  trial  in  the  county  court  it  appeared 
in  evidence  that  one  Jedediab  Freeman  was  the  owner  of  a 
quantity  of  goods  which  had  been  attached  on  a  debt  due  by 
him;  that  between  the  time  of  the  attachment  and  the  date  of 
the  note  in  question,  the  defendant  Burton,  XTtter,  and 
Bishop  had  severally  become  creditors  or  sureties  of  Freeman 
to  an  amount  more,  in  the  whole,  than  the  value  of  the  goods, 
after  satisfying  the  attachment  above  mentioned;  that  they  en- 
tered into  an  arrangement  with  Freeman  under  which  they 
caused  the  goods  to  be  receipted  to  the  officer  who  had  attached 
them,  and  took  an  assignment  of  them  from  Freeman;  that 
they  put  them  into  the  hands  of  an  auctioneer  to  sell  them  and 
to  tak<3  notes  therefor  from  the  respective  purchasers,  which 
notes  were  to  be  placed  in  the  hands  of  the  plaintiff,  Smith,  for 
collection,  the  avails  to  be  subject  to  the  joint  order  of  Burton, 
Utter,  and  Bishop,  but  not  of  either  or  any  two  of  them;  that 
thb  goods  were  disposed  of,  as  agreed  upon,  to  yarions  pur- 
chasers, and  among  others  to  defendant,  Burton,  who  gave  for 
the  part  bought  by  him  the  note  in  question,  which  was  placed 
in  the  hands  of  the  plaintiff  for  collection.  The  written  assign- 
ment of  Freeman  to  the  defendant,  XTtter,  and  Bishop,  and 
the  written  agreement  relative  to  the  disposition  of  the  goods, 
and  of  the  avails  thereof,  were  read  in  evidence.  The  court 
directed  a  verdict  for  the  defendant,  to  which  direction  the 
plaintiff  excepted,  removed  the  cause  to  this  court,  and  prayed 
for  a  new  trial. 

Smalley  and  Adams,  for  the  plaintiff,  contended  that  the  bona 
fide  holder  of  a  note,  payable  to  bearer,  can  maintain  an  action 
on  it,  in  his  own  name,  though  the  beneficial  interest  may  be  in 
a  third  person:  Bay.  on  Bills,  18,  211;  LUUey.  (/Brien,  9  Mass. 
423.  It  is  no  defense  to  such  action  that  the  defendant,  jointly 
with  others,  has  the  beneficial  or  equitable  interest:  Van  Hkn 
V.  Forrest,  8  Cranch,  30, 

EunJL  and  Beardsley,  for  the  defendant,  contended  that  the 
defendant.  Utter,  and  Bishop  were  copartners  in  reference  to 
the  goods  assigned  to  them  by  Freeman,  and,  therefore,  this 
action  could  not  be  sustained;  that  the  note  was  merely  an  ac- 
knowledgment by  one  of  the  partners  that,  to  the  amount  of  the 
note,  be  had  property  in  his  hands  belonging  to  the  firm,  for 
which  he  must  account  on  a  final  settlement  of  the  partnership 
eoncems. 
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It  is  a  settled  principle  that  one  partner  oan  not  maintain  an 
action  of  assumpsit  against  the  other,  for  any  partnership  cod- 
cem,  until  a  settlement  and  an  absolute  promise  of  one  to  pay 
the  balance  due  to  the  other:  Casey  v.  Brush,  2  Caines,  293; 
Wetmare  v.  Boker^  9  Johns.  307;  Murray  v.  Bogert,  14  Id.  318 
[7  Am.  Dec.  466];  Hoisted  v.  Schmehel,  17  Id.  80;  Robson  v. 
Curlis,  1  Stark.  78;  Beach  y.  Eolchkiss,  2  Conn.  425;  Ozeas  t. 
Johnson ,  4k  Dull.  434;  Holmes  v.  Higgins,  1  Barn.  &  Cress.  74;  1 
Mont.  Part.  51,  note;  8  Stark.  Ev.  1082;  Beach  v.  HotchHss,  2 
Conn.  697;  1  Wash.  C.  C.  415. 

Where  there  are  three  partners,  the  partnership  affairs  can 
only  be  settled  in  a  court  of  equity:  Beach  v.  Hotchhiss,  2  Conn* 
425,  697;  Wash.  C.  C.  415.  When  a  person  is  a  partner  in  two 
firms,  a  suit  will  not  lie  in  favor  of  one  of  the  firms  against  the 
other:  Mont.  Part.  53;  6  Taunt.  598;  2  Mont.  319;  1  Chit.  PL 
27,  28;  Mainwaring  v.  Newman,  2  Bos.  &  Pul.  120. 

By  Court,  HurcmNSON,  C.  J.  (after  stating  the  case).  The 
only  question  presented  by  the  case  before  us  is,  whether  an 
action  at  law  is  the  proper  remedy,  or  whether  the  party  having  j 
an  interest  must  resort  to  the  equity  side  of  this  court  ?  If  the  I 
object  of  this  suit  was  to  recover  any  balance  due  among  the 
partners,  or  the  recovery  depended  upon  there  being  a  balance 
due  from  one  partner  to  another,  or  to  two  of  the  three,  from 
one  of  them,  this  action  could  not  be  supported.  As  applica- 
ble to  such  a  case  the  defendant's  authorities  are  conclusive. 

It  seems  that  these  three  partners  understood  this  law,  and 
carefully  guarded  against  its  embarrassing  effects  in  the  collec- 
tion of  the  notes  that  might  be  taken  for  the  goods  sold  at  auc- 
tion. They  agreed  that  all  the  notes  given  for  the  goods  of 
their  common  debtor,  Jedediah  Freeman,  should  be  made  paya- 
ble to  bearer,  and  that  John  Smith,  the  plaintiff,  should  be  the 
bearer  to  collect  for  their  common  benefit,  neither  of  them  hav- 
ing any  right  to  intermeddle,  till  all  called  upon  Smith  to  share 
the  avails.  Should  they  disagree  about  dividing  the  avails, 
when  collected  by  Smith,  that  would  call  for  the  interference  of 
a  court  of  chancery.  But  there  is  no  necessity  of  this  in  mak- 
ing these  collections.  This  case  is  substantially  as  it  would 
have  been  if  the  notes  had  been  made  payable  to  John  Smith 
by  name.  The  parties,  by  their  agreement,  have  made  him  their 
trustee,  and  given  him  the  legal  right  to  recover  this  money. 
The  case  cited  from  Cranch's  reports  by  the  plaintiff's  counsel 
is  fuU  in  point.  This  stands  a  legal  demand  in  favor  of  the 
plaintiff  and  against  the  defendant,  and  if  the  defendant  chose 
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to  b  come  a  purchaser  of  the  goods,  and  give  such  a  note  aa 
other  purchasers  gave^  he  and  they  must  alike  pay  the  the  money 
into  the  hands  of  the  plaintiff,  ready  to  be  divided  according 
to  the  agreeement  of  those  concerned. 

The  judgment  of  the  county  court  is  reversed,  and  a  new 
trial  is  granted. 


GUMMINGS   V.  BaBEOS. 

[3  VsBMon,  244.] 

Kg  Lien  is  Implibd  bt  Law  where  the  bosmeas  is  done  under  a 

contract,  and,  therefore,  where  a  person  enters  into  a  writton  contnet 
to  keep  sheep  for  a  certain  period,  at  an  agreed  sum  per  head,  he  has  not 
a  lien  upon  them  for  his  payment. 

Tboveb  for  a  number  of  sheep;  submitted  to  the  juiy  on  the 
general  issue.  In  support  of  her  action,  the  plaintiff  produced 
a  written  contract,  by  which  the  defendant  acknowledged  that 
he  had  received  the  sheep  in  question,  and  was  to  keep  and 
care  for  them  for  a  certain  period  at  sixty-seven  cents  a  head. 
She  then  proved  a  demand  for  the  sheep,  and  the  defendant's 
refusal,  unless  he  was  first  paid  for  their  keeping.  The  plaintiff 
requested  the  county  court  to  instruct  the  jury  that  the  de- 
fendant had  no  right  to  retain  the  sheep  until  he  should  be 
paid  for  keeping  them.  The  coiurt  declined  to  do  this,  and  the 
jury  returned  a  verdict  for  the  defendant.  The  plaintiff  filed 
exceptions,  and  the  cause  was  brought  to  this  court  for  a  hear- 
ing and  decision  upon  the  exceptions. 

Cuahman,  for  the  plaintiff. 

Fletcher,  for  the  defendant. 

By  Court,  Hutghiksok,  0.  J.  The  only  question  this  case 
presents  is,  whether  the  defendant  had  a  lien  upon  the  sheep, 
by  virtue  of  which  he  might  lawfuUy  retain  them  till  he  was 
paid  for  their  keeping;  for  if  he  had  no  such  lien,  the  plaintiff 
was  entitled  to  such  instructions  to  the  jury  as  were  requested. 
The  usual  cases  in  which  the  law  creates  a  lien  are,  where  the 
person  performing  services  would  have  no  other  sure  remedy; 
as  a  blacksmith  shoeing  a  horse  for  a  stranger;  or  a  watch- 
maker cleaning  a  watch  for  a  stranger;  or  an  innkeeper 
furnishing  enteiiainment  for  travelers;  and,  where  the  per- 
sons applying  for  these  services  are  not  strangers,  the  usage 
of  their  deal  may  be  such  that  the  law  will  create  a  lien.  For 
instance,    the    courae  of    their    deal    may  be    that   payment 


Jan.  1830.]  Pomeboy  t;.  Mills.  207 

for  the  senrices  is  always  made  before  the  property  is  taken 
away.  But  where  the  basiness  is  done  under  a  personal  con- 
tract the  law  implies  no  lien.  But  the  parties  may  so  form 
their  contract  as  to  create  a  lien,  which  the  law  will  enforce. 
Bere  was  a  personal  contract;  and  no  lien  was  created  by  the 
terms  of  it.  Of  course,  the  plaintiff  was  entitled  to  her  sheep, 
and  the  defendant  had  a  right  of  action  to  recover  his  pay  for 
keeping  them.  But  the  defendant  had  no  lien  upon  the  sheep 
for  his  pay  for  such  keeping.  And,  because  the  coiurt  did  not 
no  instruct  the  jury,  the  judgment  is  reyersed,  and  a  new 
trial  is  granted. 


Pomeboy  v.  Mills. 


[3  YSBMOBT,  979.] 

UmivwED  Lands  8bt  Apabt  bt  the  Pbofbijstors  of  a  Towh  for  a- 
pobnc  oommoD,  and  bo  need  by  the  public  for  nearly  forty  years,  baa 
become  a  common  highway;  and  sacb  town  can  not  afterwards  convey 
to  any  person  an  ezdnsive  right  of  possession  to  any  part  thereof. 

Tub  Pcsuc  Aoquirb  by  such  Dedication  and  Ure  merely  an  easement 
in  the  land,  and  not  a  right  to  the  soil  itself;  hence,  any  proprietor  of 
an  nndivided  share  of  lands  in  the  town  may  maintain  ejectment  against 
any  one  in  the  ezclnsive  possession  of  any  part  of  it^  and  recoYer  subject 
to  the  easement. 


EnBcrniENT  for  a  small  piece  of  land  lying  in  the  village  of 
Burlington,  with  a  printing  office  standing  thereon.  Plea,  not 
guilty.  At  the  trial  in  the  county  court,  it  appeared  in  evi- 
dence that  the  land  in  question  was  a  part  of  what  was  called 
the  public  square,  which  had  been  set  apart  to  the  use  of  the 
public  by  the  proprietors  of  the  town  of  Burlington;  that  it  was 
8o  occupied  as  early  as  1794;  that  in  1795  a  county  court-house, 
and  in  1796  a  county  jail,  were  built  on  it,  by  the  directions  of 
the  selectmen  of  the  town;  that  in  1798,  one  King,  with  the 
consent  of  the  selectmen,  built  a  house  on  a  part  of  it,  which 
has  ever  since  been  occupied  as  a  tavern;  that  in  1808  the  leg- 
islature confirmed  the  contract  made  by  the  selectmen  with 
King,  and  authorized  them  to  make  a  lease  to  him,  which  they 
sabsequently  did;  that  in  1798  the  proprietors  of  Burlington 
passed  a  vote,  setting  apart  the  square  for  the  use  of  the  pub- 
lic, for  erecting  all  necessary  county  and  town  buildings;  that 
in  1821  the  town  of  Burlington  passed  a  vote,  authorizing  the 
selectmen  to  lease  the  land  now  demanded  by  the  plaintiff  to 
the  defendants,  which  the  selectmen  did,  and  that  by  virtue  of 
■aid  lease  the  defendants  took  possession  of  the  premises,  and 
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erected  thereon  a  printing  office,  and  had  held  and  occupied 
the  same  ever  since.  The  plaintiff  claimed  by  yirtue  of  a  deed 
from  one  of  the  proprietors  of  the  town,  dated  Jane  22, 1807, 
conveying  to  him  an  undivided  share  of  land  in  said  town.  The 
jury,  under  the  direction  of  the  court,  found  a  verdict  for  the 
defendants.  The  plaintiff  took  exceptions,  and  the  cause  was 
removed  to  this  court  on  a  motion  for  a  new  trial. 

By  Court,  Pbektiss,  C.  J.  As  early  as  1794,  the  land  of  which 
the  premises  in  question  form  a  part,  then  belonging  to  the 
proprietors  of  Burlington,  and  undivided,  was  set  apart  for  a 
public  square  or  common.  In  1795  a  court-house,  and  in  1796 
a  jail,  were  built  upon  it,  and  in  1798  the  proprietors  passed  a 
vote,  setting  off  the  square  *'  for  the  use  of  the  public  for  the 
erecting  of  all  necessary  county  and  town  buildings  for  public 
use."  From  1794,  until  the  defendants  erected  their  building 
upon  it  in  1821^  the  square,  forming  an  area  of  two  acre#and  a 
half,  was  used,  with  the  exception  of  the  portions  taken  as  sites 
for  a  court-house  and  jail,  as  a  public  highway,  and  has  contin- 
ued to  be  so  used  ever  since.  In  the  case  of  the  Staie  v.  FTifibm- 
8on,  2  Yt.  480  [21  Am.  Dec.  560],  where  the  owner  of  the  land 
laid  out  a  street,  we  held  it  to  be  a  grant  or  dedication  to  public 
use,  and  that  the  public,  having  used  it  as  a  highway,  acquired 
an  easement  which  could  not  be  disturbed.  By  the  laying  out 
of  the  square,  and  the  uninterrupted  use  of  it  by  the  public  for 
nearly  forty  years,  it  has  become  a  conmion  highway.  But  in 
addition  to  the  public  right  of  way,  which  is  a  franchise  com- 
mon to  all,  the  vote  of  the  proprietors  gave  to  the  town  and 
county  the  right  of  erecting  upon  the  square  their  necessary 
public  buildings;  and  this,  like  the  right  of  way,  is  an  easement 
upon  the  land,  and  not  an  interest  in  the  land  itself.  The  vote 
is  mere  evidence  of  an  appropriation  or  dedication  to  the  pub- 
lic, and  the  words,  for  the  use  of  the  public,  show  that  the  in- 
tention was  to  give  a  mere  easement,  which  is  defined  to  be  a 
liberty,  privilege,  or  advantage  in  land,  without  profit  existing 
distinct  from  an  ownership  of  the  soil.  No  property  in  the 
land  was  conveyed,  nor  was  it  necessary,  for  the  purposes  to 
which  it  was  intended  to  appropriate  it,  that  the  soil  and  free- 
hold should  pass.  Indeed,  if  the  proprietors  had  been  author- 
ized by  statute  to  grant  their  lands  by  vote,  without  deed,  as 
they  were  to  make  a  division  of  them  amongst  themselves,  yet 
as  there  was  no  grantee  in  whom  the  legal  estate  could  vest,  no 
estate  in  the  fee  simple  could  pass  by  the  vote.  From  the  vote, 
connected  with  the  use  of  the  square  by  the  public  as  a  high- 
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way,  the  right  granted  must  be  regarded  as  a  mere  easement; 
and  as  the  vote  excludes  any  use  or  occupation  of  the  square 
for  other  purposes  than  a  highway  and  sites  for  public  build- 
ings, it  follows  that  the  town  of  Burlington  could  not  convey  to 
the  defendants  a  right  to  an  exclusive  possession  of  any  portion 
of  the  square. 

If  the  public  have  a  mere  easement,  the  plaintiff,  as  proprie- 
tor of  an  undivided  share  of  lands  in  the  town,  may  maintain 
ejectment  against  the  defendants,  and  recover  subject  to  the 
easement.  By  setting  out  the  square  for  the  purposes  stated, 
the  proprietors,  as  already  suggested,  did  not  part  with  the 
property  of  the  soil,  but  it  remained  in  them  although  incum- 
bered with  an  easement.  It  is  well  settled  that  the  owner  of 
land  taken  for  a  highway,  retains  his  exclusive  right  in  the  soil 
for  every  purpose  of  use  or  profit  not  inconsistent  with  the 
public  easement,  and  may  maintain  trespass  or  ejectment  f oi ' 
any  encroachment  upon  it:  Lade  v.  Shepherd,  2  Str.  1004;  Oood* 
HUe  V.  Alker,  1  Burr.  163;'  Harrison  v.  Parker,  6  East,  154; 
Jackson  V.  Hathaway ,  15  Johns.  447  [8  Am.  Dec.  263];  Perley  v. 
Chandler,  6  Mass.  454  [4  Am.  Dec.  159]. 

Judgment  reversed,  and  the  cause  remanded  to  the  county 
eourt  for  a  new  trial. 


PuBUO  AoQCiBX  ONLY  AH  Basshent  in  Uuid  granted  for  a  highway;  the 
title  to  the  Boil  remains  in  the  owner  who  may  maintain  an  action  for  any 
cxdnflive  appropriation  thereof:  Jaekaon  ▼.  ffcUhaway,  8  Am.  Dec.  263; 
Stad^oU  T.  Bealey,  Id.  121;  Perley  v.  Chandler,  4  Id.  169;  Cortelyou  v.  Van 
Bnault,  3  Id.  439. 

PttiTAn  liAxn  Sbt  Apabt  tor  Pubuo  Use  and  so  used  for  fifteen  year% 
a  paUio  highway:  State  v.  WUkbuon,  21  Id.  560. 


Bbooes  V.  Ghapun. 


[8  Ybbxcvt,  281.] 

Plaob  op  AcKirowLBDOMENT  oj  Deed  Need  NOT  FuLLT  Afpbab  from  the 
certificate  itMlf,  provided  it  can  be  ascertained  with  snfficient  certainty 
from  an  inspection  of  the  whole  instrament. 

Whev  both  Pasties  Derive  Title  from  the  same  Person  snch  person's  title 
Deed  not  be  shown,  bathe  shall  prevail  who  has  the  better  right  from  snch 
oommon  source;  and  the  mere  naked  possession  of  one  of  the  partie«  .'ci 
a  short  time  before  taking  his  deed,  is  not  sufficient  to  prevent  the  ap- 
plication of  this  role. 

Ejectment  for  a  lot  of  land  in  Charleston.     The  plaintiff  gave 
in  evidence  a  deed  of  the  demanded  premises  from  Oliver 
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Phelps  to  Noah  Smith  and  Israel  Smith,  dated  April  22,  1797, 
and  a  deed  from  the  Smiths  to  himself,  both  of  which  deeds 
had  been  recorded  for  many  years.  He  also  read  in  evidence  a 
power  of  attorney  executed  by  the  heirs  of  Phelps  to  one  Far- 
rington,  dated  September  1, 1828,  authorizing  him  to  convey 
any  of  their  lands  in  Vermont;  and  a  quitclaim  deed  of  the 
lot  in  question,  executed  by  Farrington  to  the  defendant,  under 
the  aforesaid  power,  dated  October  14,  1828.  It  was  proved 
that  in  June,  1828,  the  defendant  entered  and  commenced  im- 
provements on  the  lot,  and  had  continued  in  possession  ever 
since.  The  defendant  objected  to  the  reading  of  the  deed  from 
Phelps  to  the  Smiths  because  the  acknowledgment  did  not 
show  in  what  state  it  was  taken.  It  appeared  from  an  inspec- 
tion of  the  deed  that  the  grantor  described  himself  as  resident 
of  Suffield,  in  the  county  of  Hartford,  and  state  of  Connecticut. 
The  acknowledgment  which  was  taken  two  days  after  the  date 
of  the  deed  commenced  as  follows:  "Hartford  county,  ss. 
April  24,  1797.  Then  personally  appeared  Oliver  Phelps,"  etc. 
The  defendant  further  objected  to  the  plaintiffs  right  to  re- 
cover without  showing  title  in  Phelps,  inasmuch  as  his  possee- 
sion  commenced  before  he  received  his  deed  from  Farrington, 
and  there  was  no  evidence  offered  that  he  had  originally  entered 
under  the  heirs  of  Phelps.  The  county  court  overruled  these 
objections,  and  a  verdict  and  judgment  passed  against  the  de- 
fendant, who  filed  exceptions  which  were  reserved  for  a  hearing 
before  this  court. 

Redfield,  for  the  plaintiff. 

MaJUocks^  for  the  defendant. 

By  Oourt,  Botoe,  J.  The  first  question  is,  whether  thd  deed 
from  Oliver  Phelps  to  Noah  and  Israel  Smith  was  legally  acknowl- 
edged. Without  this  requisite  it  would  be  inoperative  as  against 
the  defendant,  and  would,  moreover,  appear  to  have  passed  in 
evidence  without  any  proof  of  its  execution.  It  is  not  indispensa- 
ble that  the  place  of  taking  should  fully  appear  from  the 
acknowledgment  itself,  provided  it  can  be  discovered  with 
sufficient  certainty  by  inspection  of  the  whole  instrument.  And 
if  we  can  infer,  beyond  any  reasonable  doubt,  that  the  acknowl- 
edgment indorsed  upon  this  deed  was  taken  in  the  county  of 
Hartford,  and  state  of  Connecticut,  it  is  to  be  regarded  as  a 
legal  acknowledgment;  it  being  in  proper  form,  and  taken  by 
a  magistrate  of  competent  authority  by  the  laws  of  that  state* 
We  deem  it  a  fair  presumption,  in  the  absence  of  all  evidenoa 
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to  the  contraiy,  that  the  deed  was  executed  at  the  time  it  bears 
date,  and  at  the  place  of  the  grantor's  residence.  And  finding 
the  acknowledgment  taken  so  soon  afterwards  in  the  county  of 
Hartford,  we  can  intend  no  other  than  the  same  county  of 
Hartford  in  which  the  deed  is  supposed  to  have  been  executed. 
Questions  of  this  sort  have  frequently  arisen,  and  have  always 
received  a  similar  determination,  when  the  instrument  has  fur- 
nished equal  means  for  ascertaining  the  place  of  acknowledg- 
ment. 

It  is  also  urged  for  the  defendant,  that  as  his  possession  was 
commenced  before  he  received  his  deed  from  Farrington,  or  is 
proved  to  have  been  in  communication  with  him  for  the  pur- 
chase,  he  has  a  right,  on  failure  of  that  title,  to  rest  upon  hia 
antecedent  possession,  and  put  the  plaintiff  upon  proof  of  a 
perfect  title  in  himself.  The  rule  of  law  has  been  long  well 
settled,  that  when  both  parties  derive  their  claims  of  title  from 
the  same  person,  the  title  of  such  person  need  not  be  shown; 
bnt  he  shall  prevail  who  has  the  better  right  from  this  common 
source.  And  although  we  have  no  occasion  to  decide  whether 
the  defendant  would  be  estopped  from  setting  up  any  independ- 
ent right  to  the  land,  notwithstanding  his  purchase  under  the 
heirs  of  Phelps,  yet  a  naked  possession  for  a  short  period,  un- 
supported by  any  color  of  right,  is  clearly  not  sufficient  to  pre- 
vent the  application  of  the  rule  to  the  present  case.  Such  a 
possession  must  be  considered  as  merged  in  the  supposed  title 
acquired  by  the  purchase.  The  defendant,  having  no  right  of 
his  own,  admitted  that  of  the  heirs,  and  took  shelter  under  it. 
And  this  admission  can  not  now  be  revoked  by  him  for  the  pur- 
pose of  acquiring  greater  privileges  at  the  trial,  in  the  character 
of  a  mere  trespasser,  than  he  is  entitled  to  claim  in  that  of  a 
purchaser. 

Judgment  of  the  county  court  affirmed. 


It  WM  held  in  Fuhrman  ▼.  London^  15  Am.  Deo.  608,  that  an  acknowledg- 
ment of  a  deed  purporting  to  be  taken  in ooonty,  before  John 

Adams,  jnatice  of  the  peace  of  aaid  county,  is  valid,  where,  in  the  hody  of 
the  deed,  the  county  in  which  the  grantors  resided  is  named.  See  note  to 
that  case^  p.  611,  for  a  collection  of  the  cases  in  this  series  hearing  on  the 
ssfiieiencj  of  acknowledgments. 


812  State  v.  Wheexeb.  [Vermont^ 

State  v.  Wheeleb. 

[8  TnitoiiT,  8U.] 

JuDOMSNT  AS  VOB  MiSDEMSANOR  CAS  NOT  BE  RsNDEBED  npon  fto  informatioii 
in  which  the  matter  is  charged  as  a  felony. 

Herb  Tbbspass  on  Private  Profebtt,  wrrHoirr  DiSTURB.iNCX  of  the 
Peace,  is  not  an  indictable  offense. 

Words  "Willfitlly,  Maliciously,"  etc.,  Used  in  an  l2n>iGTME2rT  to  de- 
scribe the  manner  in  which  an  act  was  done,  can  not  have  the  effect  ol 
making  such  act  a  public  offense. 

Imtobhation  by  the  state  attorney,  alleging  ''that  Daniel 
Wheeler,  of  etc.,  on  etc.,  one  two  years  old  steer,  of  a  red 
color,  of  the  value  of  twenty  dollars,  of  the  goods  and  chattels 
of  one  Ebenezer  Davis,  of  etc.,  in  a  certain  field  belonging  to 
one  Simeon  Morse,  of  etc.,  with  force  and  arms,  feloniously 
and  willfully,  maliciously,  mischievously,  and  wickedly,  then 
and  there  did  kill."  A  second  count  set  forth  the  offense  as  in 
the  first,  except  that  it  alleged  that  the  steer  was  the  goods 
and  chattels  of  some  person  unknown,  and  that  the  respondent, 
with  force  and  arms,  etc. ,  with  a  gun  loaded  with  powder  and 
balls  of  lead,  did  shoot  and  kill  the  said  steer.  The  jury  found 
the  respondent  guilty,  and  he  filed  a  motion  in  arrest  of  judg- 
ment on  the  ground  of  the  insufficiency  of  the  information, 
which  was  now  brought  up  for  the  decision  of  this  court. 

Kellogg^  for  the  prisoner,  contended  that  the  act  set  forth  in 
either  count  of  the  information  was  not  a  breach  of  the  peace, 
or  at  least  not  an  indictable  offense.  The  act  complained  of 
comes  under  the  head  of  offenses  against  private  property,  and 
was  not,  by  the  common  law,  punishable  criminally.  The 
party  aggrieved  was  left  to  his  action  of  trespass:  4  Bl.  Com. 
243.  Afterwards,  by  a  multitude  of  statutes,  in  England  such 
acts  were  made  penal  there.  But  it  has  been  decided  by  this 
court,  **  that  we  can  not  treat  those  statutes  as  common  law, 
nor  as  in  force  here:"  State  v.  Briggs,  1  Aik.  229.  The  act  here 
complained  of  was  attended  with  no  actual  disturbance  of  the 
peace,  and  did  not  tend  to  the  prejudice  of  the  community,  but 
only  to  the  prejudice  of  one  individual,  and  e.ven  this  does  not 
appear 'with  any  certainty  from  the  information.  Counsel 
cited  King  v.  Wilson,  8  T.  K.  360;  Banger's  case,  2  East  P.  C. 
1074;  2  Chit.  Crim.  L.  289;  3  Burr.  1701;  Id.  1707;  Id.  1731. 

Campbell,  stale  atlomhj,  contra,  contended  that  this  was  an 
offense  tending  to  the  prejudice  of  the  community,  and  that  all 
auch  acts  were  indictable  at  common  law:  2  East,  6;  that  the 
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offense  complained  of  is  a  breach  of  the  peace,  and  as  such  is 
indictable:  8  T.  B.  860;  3  Barr.  1698,  1731;  Sajer,  225;  State 
T.  Brtggs,  1  Aik.  226;  State  y,  McLeran,  Id.  311.  As  to  the  second 
count,  if  third  persons  are  unkDown,  it  is  sufficient  to  describe 
them  as  such:  1  Chit.  Orim.  L.  175.  The  defect  of  some  of 
the  counts  does  not  affect  the  validity  of  the  remainder:  1  Chit. 
Grim.  L.  205. 

By  Court,  PaEZinss,  C.  J.  If  the  matter  in  the  information 
is  charged  as  a  felony,  and  is  to  be  considered  as  so  laid,  it 
would  seem  that  judgment  could  not  properly  be  rendered  upon 
it  as  for  a  misdemeanor.  Though  it  was  held  in  some  of  the 
old  cases  that  when  a  misdemeanor  was  indicted  as  a  felony, 
and  there  was  a  conviction  on  the  indictment,  judgment  might 
be  given  as  for  a  misdemeanor,  it  is  fully  established  by  the 
modern  authorities,  that  the  indictment  in  such  case  is  bad, 
and  that  the  judgment  must  be  altogether  arrested:  Rex  v. 
WetUbeer,  2  Str.  1133;  1  Chit.  Crim.  L.  639;  Commonwealth  v. 
yewdl,  7  Mass.  245.  On  an  indictment  for  a  felony,  the  pris- 
oner must  appear  in  person,  and  on  trial  must  here  be  taken, 
and  retained  in  custody  in  discharge  of  his  recognizance; 
whereas  on  an  indictment  for  a  misdemeanor,  he  is  allowed  to 
remain  on  bail,  and  may  in  general  appear  and  plead  by  at* 
tomey.  These  are  privileges  of  which  the  party  ought  not  to 
be  deprived  by  changing  the  mode  of  proceeding  against  him; 
and  they  appear  to  be  of  sufficient  importance  to  require  an 
adherence  to  the  common  law  rule. 

Whether  or  not  the  fact  alleged  in  the  information  is  a  mis- 
demeanor, and  can  be  the  subject  of  a  criminal  proceeding,  is 
a  question  upon  which  we  have  entertained  doubts,  but  upon 
which  we  have  at  length  formed  an  opinion.  The  distinction 
between  those  trespasses,  for  which  there  is  a  private  remedy 
only,  and  those  for  which  there  may  be  a  public  prosecution, 
is  not  laid  down  in  the  books  with  much  accuracy  or  precision. 
It  seems,  however,  to  be  clear  that  though  every  trespass  which 
is  a  disturbance  of  the  peace  is  indictable,  a  mere  trespass, 
which  is  the  subject  of  a  civil  action,  can  not  be  converted  into 
an  indictable  offense.  It  appears  to  be  the  doctrine  of  the  case 
of  Sex  V.  Storr,  3  Burr.  1698;  and  of  Rex  v.  Bake,  Id.  1731, 
that  no  indictment  lies  at  common  law  for  a  trespass  committed 
to  land  or  goods,  unless  there  be  a  riot  or  a  forcible  entry.  Ac- 
cording to  those  cases  a  mere  invasion  of  private  property,  with- 
out a  disturbance  of  the  peace,  does  not  concern  the  public, 
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but  18  a  private  injury  only,  for  which  on  action  of  trespass  lies. 
In  England,  the  killing  or  maiming  cattle  belonging  to  another, 
from  motives  of  malice  or  revenge  to  the  owner,  is  made  penal 
by  statute;  and  there  is  no  precedent  in  the  English  books  of  a 
conviction  for  killing  or  wounding  an  animal,  nor  any  intima- 
tion that  the  act  is  an  indictable  offense  at  common  law.  In 
Ranger's  case,  2  East  P.  0.  1074,  which  was  an  indictment  at 
common  law  for  unlawfully,  with  force  and  arms,  and  against 
the  peace,  maiming  a  horse,  it  was  held  that  the  indictment 
contained  no  indictable  offense;  for  if  the  offense  was  not  within 
the  statute,  the  fact  in  itself  was  only  a  trespass. 

Although  an  intimation  was  thrown  out  in  the  case  that  the 
words  vi  et  armis  did  not  imply  force  sufficient  to  support  an  in- 
dictment, it  does  not  follow  that  the  mere  laying  of  the  special 
force  which  attended  the  act  would  have  varied  the  casein  princi- 
ple. It  would  hardly  do  to  act  upon  the  distinction  between 
actual  and  implied  force,  and  to  hold  that  every  trespass  to 
property,  where  there  is  actual  force,  is  indictable.  If  such 
was  the  law,  the  wounding  or  injuring  of  an  animal  belonging 
to  another,  from  a  sudden  impulse  of  passion  towards  it,  which 
is  plainly  an  injury  of  a  private  nature,  and  amounts  to  nothing 
more  than  a  trespass,  would  form  the  ground  of  a  criminal  pro- 
ceeding. Indeed,  the  doctrine  would  make  almost  every  tres- 
pass or  injury  to  private  property  the  subject  of  an  indictment, 
and  would  give  to  the  courts  a  fearful  and  alarming  jurisdiction, 
which  could  be  exercised  in  general  to  little  other  purpose  than 
vexation  and  oppression.  The  epithets  willfully,  malioioasly, 
etc.,  contained  in  the  information,  are  words  of  mere  form, 
which  may  be  applied  to  every  trespass  or  injury  to  private 
property;  and  neither  they  nor  the  special  statement  of  the 
manner  in  which  the  act  was  done,  showing  actual  force,  can 
have  the  effect  to  make  the  act  a  public  offense.  In  exercising 
criminal  jurisdiction  in  common  law  cases,  courts  should  be  un- 
der the  guidance  and  restraint  of  established  principles  and  pre- 
cedents, and  should  not  allow  themselves  to  go  beyond  them.  An 
undefined  jurisdiction,  or  an  unlimited  discretion  in  criminal 
cases,  is  an  arbitrary  and  dangerous  power,  incompatible  with 
civil  liberty,  and  ought  never  to  be  assumed  or  exercised;  and 
unless  an  act  is  made  criminal  by  some  statute,  or  is  clearly  de- 
fined to  be  an  offense  by  the  common  law,  it  ought  not  to  be 
treated  or  punished  as  such.  The  civil  remedy  which  the  law 
affords  for  trespasses  to  property  is,  in  ordinary  cases,  a  suffi- 
cient corrective;  but  if  the  interest  or  protection  of  society  re- 
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quires  that  any  class  of  tbem,  not  now  iudictable,  should,  on 
jM*count  of  their  mischievous  nature  or  tendency,  be  proceeded 
jtgainst  and  i)unished  criminally,  the  legislature  can  make  the 
necessary  provision. 
Judgment  arrested. 


Stevens  v.  Brown. 

[3  Vermoht,  420.] 

RcruBX  OF  OnncEK  Lbvtino  Execution  on  Real  Estate  ia  condixrive 
npon  the  parties,  and  all  penons  claiming  under  them. 

CoiT  or  Deed  is  not  Entitled  to  be  Recorded,  even  though  it  have 
indoned  thereon  a  receipt  signed  by  the  grantor  acknowledging  that  he 
had  received  a  deed,  of  which  it  was  a  true  copy,  for  the  purpose  of 
procuring  it  to  be  recorded;  and  if  such  copy  is  admitted  to  record  it 
can  not  operate  as  a  notice. 

Ukrzcorded  Deed  is  Void  as  against  a  subsequent  purchaser  or  creditor, 
claiming  under  a  right  derived  from  the  grantor,  unless  such  purchaser 
or  creditor  bad  notice  of  such  prior  deed. 

Ejeotment  for  lots  number  five  and  six  in  the  town  of  Vine- 
yard. Plea  not  guilty.  At  the  trial  in  the  county  court  it 
appeared  in  evidence  that  in  1821  Samuel  H.  Farnsworth  re- 
covered the  seisin  and  possession  of  the  premises  in  an  action 
of  ejectment,  and  soon  after  put  one  Wait  in  possession  thereof 
as  his  tenant;  that  Wait  continued  in  possession  until  1823, 
when  the  defendant  brought  to  him  a  vq^iten  message  from 
Farnsworth,  stating  that  Farnsworth  had  sold  the  premises  to 
the  defendant,  and  requesting  him  to  deliver  up  the  possession 
to  the  defendant,  who  thereupon  entered  and  continued  in  pos- 
session ever  since;  that  the  plaintiff,  on  the  ninth  of  August, 
1826,  attached  the  land  in  a  suit  against  Farnsworth,  and 
afterwards  recovered  judgment  in  the  action,  and  levied  his 
execution  on  the  premises.  The  defendant  offered  to  prove  by 
two  of  the  appraisers  named  in  the  officer's  return  that  the 
land  appraised  by  them  was  not  the  same  that  was  de- 
fBcribed  in  the  return.  This  testimony  was  excluded  by  the 
court.  In  order  to  show  title  in  himself,  the  defendant  then 
produced  in  evidence  a  deed  of  the  premises  from  Amy  Hatch, 
Betsey  H.  Farnsworth,  and  Charles  B.  Hatch,  to  himself,  dated 
January  26, 1827,  and  a  deed  of  the  same  from  Charles  Hatch 
to  Amy  Hatch,  for  life,  with  remainder  in  fee  to  Betsey  H. 
Farnsworth  and  Charles  B.  Hatch,  dated  January  22, 1821,  and 
recorded  March  13, 1827.  The  defendant  then  offered  in  evi- 
dence a  writing  purporting  to  be  a  copy  of  a  dead  of  the 
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premises  from  Samuel  H.  Famsworth  to  Charles  Hatch,  dated 
March  11,  1819,  with  a  receipt  on  the  back  of  it,  signed  bj 
said  Farnsworth,  acknowledging  that  he  had  received  a  deed 
of  wbich  the  within  was  a  true  copy,  for  the  purpose  of  pro- 
curing it  to  be  recorded;  which  writing  with  the  receipt  thereon 
had  been  recorded  on  the  twenty-first  of  January,  1 823.  To 
this  writing  the  counsel  for  the  plaintiff  objected;  and  the 
court  were  of  opinion  that  the  writing  and  the  testimony  given 
therewith  were  uot  proper  evidence  to  show  title  Id  the  de- 
fendant, and  directed  a  verdict  for  the  plaintiff.  The  defend- 
ant filed  exceptions  on  which  the  case  was  brought  to  this 
court. 

Smalley  and  Adams,  for  the  plaintiff. 

Royce,  for  the  defendant. 

By  Court,  PaEirnss,  C.  J.  The  testimony  offered  by  the  de- 
fendant, to  show  that  the  lands  described  in  the  return  upon 
the  execution  against  Famsworth,  under  the  levy  of  which  the 
plaintiff  claimed  title,  were  not  the  lands  which  were  in  fact  ap- 
praised upon  the  execution,  went  to  contradict  the  ofiScer's  re- 
turn and  was  properly  rejected.  It  is  settled  that  the  return  of 
an  officer,  levying  an  execution  on  real  estate,  is  conclusive  upon 
the  parties  and  all  claiming  under  them :  Hathaway  t.  Phelps,  2 
Aik.  84. 

The  defendant,  in  order  to  show  an  elder  title  to  the  lands  in 
question,  derived  through  several  persons  from  Famsworth  to 
himself,  offered  in  evidence  a  writing  purporting  to  be  a  copy 
of  a  deed,  duly  acknowledged,  from  Famsworth  to  one  Hatch, 
with  a  receipt  on  the  back  of  the  writing,  signed  by  Famsworth, 
acknowledging  to  have  received  a  deed,  of  which  the  writing 
was  a  true  copy,  for  the  purpose  of  procuring  the  same  to  be 
recorded;  which  writing,  with  the  receipt  thereon,  was  recorded 
prior  to  the  plaintiff's  attachment  and  levy.  Though  it  is  held 
that  where  a  party  has  expressly  acknowledged  the  execution  of 
a  deed,  by  a  recital  under  his  hand  and  senl,  the  existence  of 
the  deed  may  be  proved  by  such  recital  against  the  grantor  and 
all  persons  claiming  by  title  derived  from  him  subsequently,  yet 
the  writing  which  was  offered  in  evidence  in  this  case  was  uot 
under  seal,  and  being  a  mere  parol  acknowledgment  or  admis- 
sion, the  original  deed  was  higher  and  better  evidence.  But 
admitting  that  the  writing  was  admissible  as  secondary  evidence 
of  the  execution  and  contents  of  the  deed,  upon  the  ground  that 
the  defendant  was  not  a  party  to  the  deed,  or  in  possession  of  it^ 
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and  it  was  not  in  his  power  to  produce  it,  yet  the  deed  had  never 
been  recorded,  nor  was  there  any  proof  that  the  plaintiff  bad 
notice  of  it.  An  unrecorded  deed,  though  good  against  the 
grantor,  his  heirs,  and  strangers,  is  void  against  a  subsequent 
purchaser  or  creditor,  claiming  under  a  right  derived  from  the 
grantor,  unless  the  purchaser  or  creditor  had  notice  of  the  prior 
deed.  The  writing  which  was  offered  in  evidence  was  not  enti- 
titled  to  be  recorded,  and  the  record  of  it,  therefore,  could  not 
operate  as  notice  to  the  plaintiff.  If  the  record  of  a  copy  is 
not  in  law  a  record  of  the  original  deed,  and  is  no  evidence  of 
title,  it  is  a  nullity,  and  can  not  be  good  for  the  purpose  of  no- 
tice, or  avail  to  any  effect  in  law. 
Jad<?ment  affirmed. 


Otficeb's  Retubn,  Conclusiveness  of. — See  WhUaker  v.  Sumner,  19  Am. 
Dec.  298;  DiUer  v.  HobertSy  15  Id.  578;  Blytlie  v.  Richards,  13  Id.  672.  It 
was  decided  in  Heister*8  Lessee  v.  FoHner,  4  Am.  Dec.  417,  that  the  record  of 
a  deed  defectively  acknowledged  was  not  notice  to  a  bona  fide  purchaser;  and 
uxJamea  v.  Morey,  14  Id.  475,  that  recording  an  instrument  not  entitled  to 
be  recorded  does  not  give  notice.  See,  also,  on  this  subject,  note  to  that 
p.  512. 


Tobias  v.  Pbanois. 

[3  VxBMOirr,  420.] 
Oabodto  Machines  not  Attached  to  the  Building,  but  capable  of  being 
removed  therefrom  by  being  taken  apart,  are  personal  property,  and 
liable,  aa  such,  to  be  taken  on  execution;  and  where  such  machines  are 
sold,  and,  at  the  same  time,  by  the  vendee  who  retains  possession  of 
them,  mortgaged  to  secure  the  payment  of  the  purchase  money,  they  are 
■tOl  liable  to  attachment  at  the  suit  of  his  creditors,  notwithstanding 
the  mortgage. 

Tboysb  to  recover  the  value  of  certain  carding  machines. 
Plea,  the  general  issue.  At  the  trial  in  the  county  court  it  ap- 
peared in  evidence  that  the  plaintiff  had  conveyed  to  John  F. 
Hutchinson  a  woolen  factory  and  all  the  machiuery  therein, 
and,  at  the  same  time,  Hutchinson  executed  to  the  plaintiff  a 
mortgage  deed  of  the  same  premises,  including  the  machinery, 
to  secure  the  payment  of  the  purchase  money.  Hutchinson  im- 
mediately took  possession  of  the  premises  and  continued  to  use 
the  machinery  thereon,  until  the  machines  in  question  were 
taken  away  by  the  defendant.  It  appeared  thatthe^e  machines 
were  propelled  by  a  band  from  other  machinery  in  the  build- 
ing, but  were  not  otherwise  attached  to  the  building;  that  they 
oould  not  be  taken  through  the  door  of  the  building  without 
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being  taken  apart,  but  migbt  easily  be  taken  to  pieces  so  as  to 
be  carried  out.  The  plaintiff  bad  obtained  a  decree  of  fore- 
closure against  Hutchinson,  and  no  part  of  the  redemption 
money  had  been  paid.  The  defendant  justified  the  taking  of 
the  machines  by  virtue  of  regular  executions  against  Hutchin- 
son, issued  on  judgments  recovered  in  suits  in  which  the 
machines  hnd  been  previously  attached.  The  court  instructed 
the  jury  that  the  machines,  in  the  position  they  were  in  when 
taken  by  the  defendant,  were  real  estate,  being  attached  to  the 
freehold,  and  were  not  liable  to  be  attached  or  taken  in  execu- 
tion as  personal  property.  The  jury  found  a  verdict  for  the 
plaintiff,  and  the  defendant  filed  exceptions,  on  which  the  cause 
was  removed  to  this  court. 

Collamer,  for  the  defendant,  contended:  1.  That  the  carding 
machines  were  personal  property:  Penton  v.  Bohari,  2  East,  88; 
Elwes  V.  Maw,  3  Id.  55;  Taylor  v.  Townsend^  8  Mass.  411;  OaJLs 
V.  Ward,  14  Id.  352  [7  Am.  Dec.  223];  Gresson  v.  Stout,  17 
Johns.  116  [8  Am.  Dec.  373].  2.  That  being  simply  personal 
property,  they  could  not  be  mortgaged  so  as  to  protect  them 
from  attachment  by  the  creditors  of  the  mortgagor,  he  remain- 
ing in  possession:  Taylor  v.  Town9end,S  Mass.  411;  OaHe  v. 
Ward,  14  Id.  352  [7  Am.  Dec.  223];  Grmon  v.  SUnU,  17  Johns. 
116  [8  Am.  Deo.  373]. 

Phelps,  for  the  plaintiff,  contended:  1.  That,  as  between 
these  parties,  the  property  in  question  was  to  be  regarded  as  a 
part  of  the  realty.  In  support  of  this  position  he  cited:  Com. 
Dig.,  tit.  Biens  (B);  1  H.  Bl.  259,  note;  Amb.  395;  1  Swift 
Dig.  534;  3  Atk.  13.  2.  That,  even  admitting  that  the  ma- 
chinery was  personal  property,  still  it  was  protected  by  the 
mortgage,  because  it  embraced  the  machinery  by  name. 

By  CouBT.  The  carding  machine  was  not  connected  with  the 
building  in  which  it  stood,  otherwise  than  by  a  band,  and  might 
be  removed  and  used  in  any  other  similar  building;  and  situ- 
ated as  it  was,  it  must  be  regarded  as  personal  property ,  and 
as  such  liable  to  be  taken  and  sold  on  execution.  The  other 
point  in  the  case  is  not  so  clear.  The  general  rule  is,  that  a 
mortgage  of  a  personal  chattel  is  of  no  validity  against  the 
creditors  of  the  mortgagor,  without  a  delivery  of  possession  to 
the  mortgagf'e;  but  whether  this  case,  under  the  particular  cir- 
cumstances of  it,  ought  not  to  be  considered  an  exception  to 
the  general  rule^  is  a  matter  upon  which  an  opinion  has  been 
formed  after  much  hesitation  and  doubt.     In  the  case  of  Chls 
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T.  Ward,  U  Mass.  852  [7  Am.  Dec.  223],  where  the  owner  of  a 
wool  manufactory  sold  and  conveyed  it,  with  all  its  appurte- 
nances, and  at  the  same  time  took  from*  the  vendee  a  mortgage 
deed  of  the  premises  to  secure  the  payment  of  the  purchase 
money,  and  the  vendee  entered  and  remained  in  possession,  it 
was  held  that  the  machines  for  carding  wool,  in  the  building, 
were  personal  property,  and  liable  to  attachment  at  the  suit  of 
ihe  creditors  of  the  vendee,  notwithstanding  the  mortgage. 
The  case  cited  is  exactly  in  point,  and  the  judge  who  tried  this 
cause  in  the  court  below,  though  now  absent,  heard  the  argu- 
ment at  the  last  term,  and  is  decidedly  of  opinion  that  the  doc- 
trine of  that  case  ought  to  be  adopted;  and  on  the  whole,  the 
oOQclusion  is,  that  the  judgment  must  be  reversed. 

Judgment  reversed,  and  cause  remanded  to  the  county  court 
for  a  new  trial. 


FiZTURZS,  What  abe,  and  What  abk  not.— See  Sw\ft  v.  Thompson,  21 
Am.  Bee.  718,  and  note,  732,  and  Farrar  ▼.  StachpoU^  19  Id.  201,  and  note^ 
where  the  caaei  on  this  sabjeot  are  collected. 


Cheeny  v.  Claek. 


[3  Vkbkobv,  431.] 
BimoiHO  ComfirrKB  of  a  mxrx  Volxtntabt  Association  ore  not  personally 

liable  for  servioes  rendered  to  cnch  association,  where  they  have  no  fonda 

of  the  aaeodation  in  their  hands  to  pay  for  snch  services. 
OvB  OF  Sbvxbai«  Pxbsons  Jointlt  Concbrnxd  in  a  common  porpoee  can 

not  maintain  an  aetion  against  any  or  all  of  the  others  for  work  done  for 

their  joint  benefit. 

Ebbob  to  reverse  a  judgment  of  the  county  court,  rendered  in 
an  action  on  book  account,  in  -which  the  plaintiffs  in  error  were 
defendants,  and  the  defendant  in  error  was  plaintiff.  The 
auditor's  report,  on  which  the  judgment  was  rendered,  and  to 
which  exceptions  were  taken  in  the  court  below,  stated:  That 
the  services  were  performed  by  the  x^laintiff  on  the  Congrega- 
tional meeting-house  in  Rutland;  that  the  defendants  were  a 
committee  appointed  to  superiutend  the  building  of  said  house 
agreeably  to  certain  articles  of  agreement  subscribed  by  the 
sliareholders,  which  were  annexed  to  the  report;  that  before  all 
the  services  were  performed,  Abel  Page,  one  of  the  defendants, 
was  dischai^ed  from  said  committee,  and  John  Barr  appointed 
in  his  place;  but  that,  after  tbe  appointment  of  Barr,  payments 
were  made  to  the  plaintiff  exceeding  the  amount  of  the  services 
tendered  by  him  after  the  appointment. 
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The  articles  of  agreement  were  signed  bj  the  proprietors, 
amongst  whom  were  the  plaintiff  and  the  defendants,  and  set 
forth:  That  the  subscribers  desired  to  build  a  meeting-house  ia 
the  east  parish  of  Rutland,  for  the  use  and  benefit  of  said  par- 
ish, and  thereby  bound  themselves  to  pay  to  a  committee  to  be 
appointed,  or  to  their  successors,  or  to  their  order,  for  the 
number  of  shares  set  opposite  to  their  respective  names;  that 
the  shares  should  be  one  hundred  dollars  each,  and  the  sub- 
scriber for  one  share  should  be  entitled  to  one  pew  or  slip;  that 
the  site  of  the  meeting-house  and  the  plan  of  erecting  the  same 
should  be  determined  by  a  majority  of  the  subscribers,  each 
subscriber  voting  according  to  his  number  of  shares;  that  the 
erection  of  the  house  should  be  superintended  by  a  committee 
of  three,  to  be  called  the  building  committee,  to  be  appointed 
from  among  the  subscribers,  and  to  exercise  their  duties  during 
the  pleasure  of  the  subscribers  or  shareholders;  that  said  com- 
mittee were  and  should  be  subject  to  the  control  and  direction 
of  the  subscribers  or  shareholders  in  all  things  ])ei^taining  to 
their  duties,  and  that  said  subscribers  might  at  all  times  remove 
one  or  more  of  said  committee,  and  appoint  other  or  others,  and 
also  fill  all  vacancies  that  might  happen  therein  by  resignation 
or  death. 

Eoyce  and  Hodges^  for  the  plaintiffs  in  error,  contended  that 
in  the  absence  of  all  evidence  of  an  express  understanding  on 
the  part  of  the  committee,  the  presumption  arising  from  the 
facts  reported,  taken  in  connection  with  the  articles  of  associa- 
tion, showed  that  the  credit  of  the  society,  and  not  that  of  the 
committee,  was  pledged  for  the  payment  of  the  defendant's  ao- 
oount;  and  that  the  parties  must  have  so  understood  it;  that 
the  society  was  an  incorporated  society,  and  could  sue  and  be 
sued,  and  as  the  plaintiff  below  contracted  with  the  defendants 
below  as  a  committee  of  the  society,  he  could  not  recover  with- 
out showing  an  express  engagement  to  be  personally  account- 
able: Swift  Dig.  329;  Proctor  y.  Webber,  1  D.  Chip.  371;  Mcmn 
V.  Chandler,  9  Mass,  335;  Hodgson  v.  Dexter,  1  Cranch,  346; 
Moneypenny  v.  Eartland,  11  E.  C.  L.  R.  414,  416;  Holmes  v. 
Higgins,  8  Id.  27;  WUle  v.  Derry  Fishing  Co,,  2  Conn.  260;  14 
Johns.  118;  18  Id.  60.  That  the  society,  viewed  either  as  a 
corporation  or  as  n  voluntary  association,  would  be  liable,  and 
therefore  the  defendants  below  could  not  be  made  liable  on  the 
ground  that  they  had  no  power  to  bind  their  principals;  that 
even  though  the  society  were  not  a  corporation,  yet  the  com* 
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mittee  would  not  \  e  liable,  unless  money  were  shown  to  be  iu 
their  hands. 

Williams  and  Thrall^  for  the  defendant  in  error,  contended: 
1.  That  the  defendants  below  could  not  bind  the  subscribers; 
and  if  nn  agent  exceeds  his  authority,  and  does  not  bind  his 
principal,  he  makes  himself  personally  liable:  Swift  Dig.  327, 
330;  13  Johns.  58;  Mann  v.  Hoffman,  Id.  307;  2  Kent  Com. 
492.  2.  That  the  plaintiff  below  had  no  claim  against  Barr, 
becanse  more  was  paid  after  his  appointment  than  the  amount 
of  senrices  rendered  while  he  was  a  member  of  the  committee. 
8.  That  if  the  defendants  below  employed  the  plaintiff  below, 
there  was  no  good  reason  why  he  should  not  maintain  an  action 
against  them.  If  from  the  nature  of  their  appointment  they 
eould  not  bind  any  one  else,  they  bound  themselves. 

By  CouBT.  The  subscribers  to  the  articles  of  agreement  not 
being  constituted  a  society  under  the  statute,  with  corporate 
powers,  but  being  a  mere  voluntary  association  of  individuals, 
the  question  is,  whether  the  defendants,  who  acted  as  their 
committee  in  superintending  the  building  of  the  meeting-house, 
were  personally  answerable  for  the  services  performed  by  the 
plaintiff  ppon  it.  It  does  not  appear  that  the  defendants  made 
any  express  promise,  or  pledged  their  individual  credit  and  re- 
sponsibility, so  as  thereby  to  impose  a  personal  obligation  upon 
themselves;  nor  does  it  appear  that  any  moneys  were  in  their 
bands,  or  that  any  funds  remained  at  their  disposal  to  answer 
or  pay  for  the  services.  They  were  appointed  by  the  body  of 
the  subscribers  to  execute  a  mere  trust;  were  bound  to  act  un- 
der the  direction  and  control  of  the  subscribers,  and  liable  to 
be  removed  at  their  pleasure;  and  it  appears  that  one  of  them 
was  in  fact  removed  and  another  person  appointed  in  his  place. 
The  plaintiff  was  one  of  the  subscribers  by  whotn  the  defend- 
ants were  appointed;  and  in  the  absence  of  any  express  contract 
or  undertaking,  he  can  have  no  legal  or  equitable  right  to  look 
to  the  personal  security  or  liability  of  the  defendants,  and  hold 
them  answerable  out  of  their  private  funds,  for  work  done  by 
him  for  the  benefit  of  the  subscribers  generaUy.  Indeed,  as 
the  subscribers  to  the  articles  of  association  were  all  equally  in- 
terested  in  building  the  meeting-house,  and  the  plaintiff  and 
the  defendants  were  members  of  the  association,  the  case  would 
seem  to  fall  within  the  rule,  that  one  of  several  persons  jointly 
concerned  in  a  common  purpose,  can  not  maintain  an  action 
against  all  or  any  of  the  others  for  work  and  labor  performed 
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for  their  juint  benefit.  In  Holmes  v.  Higgins,  1  Bam.  &  Cress. 
74,  where  &  numbei  of  persons  associated  together  for  the  pur- 
pose of  o)3taining  an  act  of  parliament  and  making  a  railway, 
and  subscribed  for  shares  of  fifty  pounds  each,  it  was  held 
that  they  were  partners  in  the  undertaking,  and  that  a  subscrib- 
er, who  acted  as  their  surveyor,  could  not  maintain  an  action 
for  work  done  by  him  in  that  character  against  all  or  any  of  the 
subscribers. 
Judgment  reversed. 

Liability  or  Mbmbebs  or  Unincobfobatkd  CkniPAifT. — SoeLyaeft  t. 
PoaUethwaiie,  12  Am.  Deo.  495,  and  note  604. 


Abbott  v.  MiLLa 

[3  yKBM01IT,62].] 

Dkdicatton  or  Laitds  to  Public  Use,  What  Nbcsssabt  to  Show. — It  is  not 
necessary,  in  order  to  show  a  dedication  of  land  to  the  nse  of  the  pablic, 
to  prove  that  it  has  been  appropriated  to  each  use  for  so  long  a  time  that 
a  grant  may  be  presumed;  it  is  sufficient  if  the  owner  thereof^  by  aome 
unequivocal  act,  manifested  his  intention  of  dedicating  it  to  a  pnblic  ase, 
and  in  consequence  of  such  intention,  so  manifested,  individoala  have  pur- 
chased from  him  property  which  will  be  materially  affected  if  each  !&• 
tention  be  changed. 

Pbofrietors  or  a  Town,  after  Setting  apabt  Lands  as  a  public  square  or 
common,  can  not  resume  the  lands  so  dedicated,  or  appropriate  them  to 
other  use,  when  individuals  have  been  induced,  by  reason  of  the 
dedication,  to  purchase  of  them  lands  bordering  on  such  square  or  common^ 
in  the  expectation  that  it  will  so  remain. 

Enjoyment  of  a  Public  Highway,  Square,  or  Common,  or  of  any  other 
common  privilege  or  immunity,  for  a  period  less  than  fifteen  years,  may 
afford  conclusive  evidence  of  a  right  to  continue  such  enjoyments 

Vote  of  Propribtobs  of  a  Town  Dedicating  Lands  to  public  use,  thoa^ 
not  origLually  binding  upon  them,  owing  to  informalities  in  the  calling 
of  the  meeting  at  which  it  was  passed,  may  afterwards  become  so^  if  ao« 
quiesced  in  by  them  until  they  derive  a  benefit  from  it,  and  others  pur- 
chase from  them  in  consequence  of  the  appearance  held  out  by  such  vote. 

AOQUTESCENCE   OF   A   ToWN    IN  A    DEDICATION  OF  LaNDS  to  a  pubUo  USe  Will 

be  inferred  from  the  fact  of  the  proprietors  remaining  silent  niuXe  per- 
sons are  purchasing,  from  such  town,  property  whose  value,  in  a  meaaora 
depends  upon  the  continuance  of  such  dedication. 
ikxmov  ON  THE  Case  may  be  Maintained  for  special  injury  sustained  by  ih« 
plaintiff  by  the  maintenance  of  a  public  nuisance. 

Tbebpass  on  the  case  for  special  damage  and  injaiy  to  the 
plaintiff's  land  and  buildings  bj  reason  of  a  nuisance  upon  the 
public  common  or  highway  in  front  of  said  land  and  buildings. 
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eoosisting  of  a  printing  office  erected  and  continued  bj  the  de- 
fendants. Plea,  not  guilty.  At  the  trial  in  the  county  court, 
the  plaintiff  introduced  evidence  to  show  that  for  more  Chan 
thirty  years  past  the  space  of  ground  in  the  village  of  Burling- 
ton, called  the  court-house  square,  had  been  left  open  and 
universally  known  and  called  a  public  common;  that  for  about 
fifteen  years  past  the  plaintiff  had  owned  and  occupied' a  lot 
bounded  on  the  west  by  said  square,  whereon  hehad  adwelliug* 
house,  and  shop.  He  also  proved  that  in  1821  the  defendant-ii 
erected  the  building  complained  of  upon  a  part  of  said  square, 
nearly  west  of  the  northerly  part* of  the  plaintiff's  prem- 
isee,  and  distant  from  them  about  the  width  of  a  common 
street  in  said  village;  and  gave  evidence  tending  to  show  that 
the  enjoyment  and  value  of  the  plaintiff's  premises  had  been 
considerably  lessened  and  impaired  by  means  of  said  building. 
The  plaintiff,  to  show  a  dedication  of  said  square  to  the  public, 
offered  in  evidence  a  vote  of  the  proprietors  of  Burlington, 
dated  June  26, 1798,  setting  apart  the  square  in  question  for  the 
use  of  the  public.  To  this  the  defendants  objected,  inasmuch 
as  it  did  not  appear  that  the  vote  was  authorized  by  any  pre- 
vious warning  for  that  purpose,  and  because  it  was  not  com- 
petent for  a  mere  majority  of  the  proprietors  to  vote  away  any 
portion  of  the  undivided  land  for  such  a  purpose.  The  court 
admitted  the  evidence,  not  as  conclusive,  but  to  be  weighed  by 
the  jury  in  conuo^tion  with  the  other  evidence.  The  plaintiff 
farther  gave  in  evidence  a  plan  of  the  square,  and  of  the  sev- 
eral streets  connected  with  it,  as  designated  by  the  proprietors, 
and  afterwards  by  the  selectmen  of  Burlington. 

The  defendants  gave  in  evidence  the  charter  of  Burling- 
ton; also  a  statute  of  1794,  another  of  1798,  another  of 
1803,  and  another  of  1805,  enabling  the  authority  of  towns 
to  take  charge  of,  and  lease  out  certain  public  rights;  also 
a  lease  from  the  selectmen  of  Burlington  to  themselves, 
execated  in  April,  1821,  and  the  warning,  proceedings,  and 
-votes  of  a  town  meeting  held  in  Burlington  in  March,  1821, 
relating  to  the  matter  in  question.  They  also  called  witnesses 
whose  testimony  tended  to  show  that  about  1797  a  court-house 
and  jail  were  erected  on  the  square;  that  in  1798  one  King, 
who  officiated  as  jailer,  built  a  tavern  on  the  squ^*^  e  adjoining 
the  jail  and  connected  with  it;  that  about  1802,  a  lother  court- 
house was  erected  where  the  present  court-house  stands,  and 
about  the  same  time  the  jail  was  separated  from  the  tavern  and 
removed  from  the  square;  that  after  this  Sing  continued  his 
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tavern  Btand^  and  finally  sold  and  conveyed  the  same  as  private 
property ;  that  in  1819^  one  of  the  owners  or  occupiers  of  the 
tavern  stand  erected  a  shed  partly  upon  what  is  now  the  street 
and  partly  on  the  square;  that  in  most  of  these  arrangements 
the  people  of  Burlington  and  the  authorities  of  the  town  were 
consulted,  and  exercised  an  influence  and  authority.  Nothing 
from  the  records  of  the  town  was  shown  connected  with  these 
ancient  transactions.  The  defendants  further  gave  in  evidence 
an  act  of  the  legislature  passed  in  1808,  and  a  lease  from  the 
selectmen  to  Sing  in  pursuance  thereof,  and  covering  the 
ground  now  occupied  by  Thomas'  hotel.  It  appeared  that  the 
defendants  erected  their  building  on  a  line  with  the  tavern  and 
the  court-house,  as  directed  in  the  lease  to  them.  They  con- 
tended that  the  town  were  proprietors,  by  virtue  of  the  charter 
and  the  several  statutes  aforesaid,  of  several  public  rights,  and 
that  sufficient  appeared  in  the  case  to  show  that  they  did  not 
acquiesce  in  a  permanent  and  unqualified  dedication  of  the 
square  to  the  public  as  a  common  or  highway;  hence  they  iu 
sisted  that  the  lease  to  them  justified  the  erection  and  contin- 
uance of  the  building  complained  of. 

The  court  charged  the  jury  that  the  town  were  to  be  regarded 
as  proprietors  of  one  or  more  of  the  public  rights  named  in  the 
charter,  and  that. unless  they  had  acquiesced  in  the  dedication 
of  the  square,  or  at  least  that  part  of  it  on  which  the  nuisance 
was  situated,  until  the  interest  of  the  public  or  that  of  individ- 
uals owning  lands  bordering  on  the  square  required  that  it 
should  continue  open  as  a  common  or  highway,  they  might 
lawfully  resume  their  original  right  of  possession  as  proprie- 
tors; and  in  that  case  their  lease  to  the  defendants  would  en- 
title the  latter  to  a  verdict.  But  the  court  further  instructed 
the  jury  that  they  must  confine  their  attention  to  the  acts  of 
the  town,  or  their  officers  which  preceded  the  lease  to  the  de- 
fendants, and  the  town  meeting  which  immediately  preceded 
it;  and  that  to  entitle  the  acts  of  the  town  or  their  officers  to 
the  effect  contended  for,  it  was  necessary  that  they  should  have 
manifested  a  claim  of  right,  or  at  least  an  intention  on  the  part 
of  the  town,  to  put  an  end  to  the  enjoyment  of  the  square  as  a 
public  common  or  highway,  whenever  it  should  suit  their  con- 
venience, and  that  they  should  have  furnished  sufficient  evi- 
dence of  such  claim  or  intention  for  the  public  authorities  or 
individuals  of  common  prudence  and  sagacity,  purchasing  on 
the  borders  of  said  square,  to  take  notice  of.  The  jury  returned 
a  verdict  for  the  plaintiff.     The  dt'feudants  excepted  to  these 
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eeveral  decisions  of  the  court  and  to  the  charge,  and  the  case 
was  thereupon  removed  to  this  court. 

AUen^  for  the  plaintiff. 

Adams  and  Bailey  df  Marshy  for  the  defendants. 

By  Court,  Williams,  J.  The  jury,  under  the  direction  of  the 
oourt^  haye  found  that  the  square  or  common  in  front  of  the 
plaintiff's  house  has  been  dedicated  to  the  public  and  set  apart 
as  a  public  common  or  highway;  that  the  defendants  hare 
erected  the  building  thereon  which  is  complained  of;  that  this 
building  is  a  nuisance  and  injury  to  the  lands  and  buildings  of 
the  plaintiff,  and  have  assessed  the  damages  which  the  plaintiff 
has  sustained  thereby.  Objections  were  taken  to  the  decision 
of  the  court  in  admitting  some  part  of  the  testimony,  and  also 
to  their  charge  to  the  jury.  The  evidence  on  which  the  plaintiff 
and  defendants  relied,  is  detailed  in  the  bill  of  exceptions.  On 
the  part  of  the  plaintiff  it  was  contended,  that  there  was  suffi* 
eient  proof  that  the  common  had  been  dedicated  to  the  public, 
for  a  public  use,  by  the  original  proprietors.  It  was  contended 
on  the  part  of  the  defendants,  that  the  town  of  Burlington  was 
to  be  regarded  as  proprietor  of  some  one  or  more  of  the  public 
rights;  that  it  had  never  acquiesced  in  the  dedication,  and  that 
the  defendants,  having  a  regular  lease  from  the  town,  had 
xigbtfolly  erected  the  buildings  complained  of  as  a  nuisance, 
on  the  land  belonging  to  the  proprietors.  In  accordance  with 
the  views  of  the  defendants,  the  court  decided  that  the  town 
was  to  be  regarded  as  proprietor  of  one  or  more  of  the  public 
rights,  and  unless  they  had  acquiesced  in  the  dedication,  the 
defendants  would  be  entitled  to  a  verdict.  The  correctness  of 
tluB  part  of  the  decision  and  charge  of  the  court  is  not  now  in 
question.  If  the  verdict  had  been  different,  the  plaintiff  would 
probably  have  presented  this  point  to  the  court  to  be  reviewed. 
The  principal  question  involved  in  this  case  is,  what  shall  con- 
stitute a  dedication  of  land  to  the  public  use,  so  as  to  bar  the 
proprietors  or  owners  from  recovering  it  while  it  is  wanted  and 
occupied  for  the  purpose  to  which  it  was  dedicated  ? 

The  inquiry  is  important  in  every  view.  In  the  present  case, 
property  to  a  considerable  amount  will  be  affected  by  the  de- 
cision, and  the  principle  involved  will  affect  the  interest  of  in- 
dividuals and  the  public  in  almost  every  town  in  the  state.  It 
is  customary  in  laying  out  towns,  particularly  when  it  is  con- 
templated that  they  will  be  places  of  business,  to  lay  out  a 
square  or  common,  and  to  locate  building  lots  bordering  there- 
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on.  And  tnese  lots  acquire  an  increased  valae  in  consequenoe 
of  their  location.  If  a  village  is  built  up,  and  individuals  huj 
these  lots,  erect  buildings,  and  commence  the  establishing  of  a 
village,  and  make  it  a  common  center  for  the  business  of  the 
town,  the  other  lands  in  town  rise  in  value,  of  which  the  pro* 
prietors  have  all  the  advantage.  It  would  then  be  the  height 
of  injustice,  and  contrary  to  every  principle  of  good  faith,  to 
permit  these  proprietors  to  derive  this  advantage^  and  then 
frustrat>e  the  expectations  held  out,  by  resuming  the  lands  thoa 
set  apart,  and  at  a  value  greatly  enhanced  in  consequence  of 
their  having  been  thus  set  out. 

A  dedication  of  laud  to  the  use  of  the  public  need  not  be  by 
deed.  The  public  are  not  a  body  capable  of  taking  the  fee 
either  by  deed  or  otherwise.  The  fee  must  remain  either  in  the 
original  proprietor,  or  in  some  persons  to  whom  be  shall  con* 
vey  it,  and  the  soil  is  his  or  theirs  for  every  use  and  purpose 
not  inconsistent  with  the  use  for  which  it  is  dedicated;  and  the 
whole  reverts  to  him  or  them,  divested  of  every  incumbrance, 
when  it  ceases  to  be  wanted  or  occupied  for  the  use  to  which  it 
is  dedicated.  This  question  was  lately  before  the  court,  and 
decided  in  the  case  of  the  Stafe  v.  Wilkinnon^  2  Yt.  480  [21  Am. 
Dec.  560]. 

Neither  is  it  necessary  that  it  should  have  been  appropriated 
for  the  use  of  the  public  for  so  long  a  period  of  time  as  that  a 
grant  might  or  should  be  presumed.  It  is  sufficient  if  the 
owner  of  the  soil,  by  some  unequivocal  act,  manifests  his  inten* 
tion  of  dedicating  the  land  to  a  public  use,  and  in  consequence 
of  such  intention  so  manifested,  individuals  have  embarked  in 
any  undertakings,  or  invested  property,  which  will  be  mate- 
rially affected  if  such  intention  should  be  altered  or  changed. 
Whenever  a  public  square  or  common  is  marked  out  and  set 
apart  as  such  by  the  owners  or  proprietors,  and  individuals  axe 
induced  to  purchase  lots  or  lands  bordering  thereon,  in  the  ex* 
pectation  held  out  by  the  proprietors  or  owners  that  it  should 
BO  remain,  or  even  if  there  are  no  such  marks  placed  on  the 
ground,  but  a  map  or  plan  is  made,  and  village  lots  marked 
thereon,  and  sold  as  such,  it  is  not  competent  for  the  proprie- 
tors or  owners  to  disappoint  the  expectations  of  the  purchasers 
by  resuming  the  lands  thus  set  apart,  and  appropriating  them 
to  any  other  use. 

In  the  civil  law  it  is  said,  '*  thiugs  sacred,  religious,  and  holy, 
belong  to  no  individual,"  and  that  *'  any  man  may  at  his  will 
render  his  own  place  religious  by  making  it  the  depository  of 
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a  dead  body;"  and  it  is  also  said  that  if  a  dead  body  be  laid  in 
a  place  by  the  consent  of  the  owner,  the  place  becomes  relig- 
ions, though  he  afterwards  dissents:  Cooper's  Justinian,  69. 
The  civil  law  in  this  particular,  is  said,  by  Bracton,  to  be  the 
common  law  in  regard  to  pious  donations.  In  Sullivan's 
history  of  land  titles,  he  speaks  of  burying  places,  training 
fields,  and  common  landing  places,  as  having  been  originally 
laid  out  for  these  purposes  and  consecrated  to  these  uses,  and 
as  public  immunities  or  common  privileges. 

In  the  case  of  the  State  v.  Wilkinson^  above  cited,  the  author- 
ities  in  relation  to  highways  were  referred  to  and  examined; 
therefore,  it  will  be  unnecessary  to  re-examine  them  here. 
That  case  establishes  the  principle  that  the  use  and  enjoymdnt 
of  a  common  way  for  the  period  of  fifteen  years,  would  be  suffi- 
cient to  give  an  easement  to  the  public,  and  subject  the  person 
encroaching  thereon  to  an  indictment  for  a  nuisance.    Neither 
that  case,  however,  nor*  either  of  the  others  referred  to,  estab- 
lishes any  particular  period  of  time,  short  of  which  this  presump- 
tion can  not  be  inferred.     But  it  appears  clearly  from  the  cases, 
particalarly  that  of  Rugby   Charity  v.  Merrywether^  11  East, 
375,  n.,  and  the  remarks  of  Chambers,  J.,  in  Woodger  y.  Had* 
den,  5  Taunt.  126,  that  a  period  short  of  fifteen  years  furnishes 
snfficient  ground  for  such  presumption.     Indeed,  we  should 
^ther  from  all  the  cases,  that,  as  in  the  civil  law,  the  burying 
a  dead  body  renders  the  place  where  it  is  buried  religious  or 
sacred,  so  the  act  of  throwing  open  the  property  to  public 
Qse,  without  any  other  formality,  is  sufficient  to  establish  the 
fact  of  a  dedication  to  the  public,  and  if  individuals,  in  conse- 
quence of  this  act,  become  interested  to  have  it  continue  so,  as 
by  purchasing  property,  etc.,  the  owner  can  not  resume  it. 
We  come,  then,  to  the  conclusion,  that  the  enjoyment  of  a  pub* 
lie  highway,  square,  common,  or  any  other  common  privilege 
or  immunity,  for  a  period  short  of  fifteen  years,  may  afford  con- 
clusive evidence  of  a  right  so  to  do;  and  that  the  charge  of  the 
court  is  not  liable  to  the  objection  which  has  been  urged,  viz., 
that  they  omitted  to  charge  that  an  enjoyment  by  the  public 
for  the  period  of  fifteen  years  was  necessaiy  to  extinguish  the 
right  of  the  proprietors. 

There  is  no  difficulty  in  the  application  of  this  principle,  and 
in  enforcing  it,  in  all  those  cases  where  one  or  more  individuals 
arc  the  owners  of  the  land,  and  where  they  do  not  act  as  a  cor- 
poration, or  by  vote;  but  there  is  some  in  applying  it  to  the 
proprietors  of  townships,  as  such,  who  have  their  lands  in  com- 
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mon,  and  make  dWisions^  from  time  to  time,  as  their  interests 
require.  A  vote  passed  at  a  meeting  of  the  proprietors,  duly 
\7arned  for  that  purpose,  setting  apart  a  common  for  public 
buildings,  or  for  any  other  purpose  manifestly  for  the  interest 
and  benefit  of  the  proprietors,  would  probably  be  such  an  act 
of  dedication  as  would  be  binding  on  them.  But  in  the  case 
under  consideration,  there  was  no  such  legal  vote.  A  division 
of  a  town  among  the  proprietors  in  fact,  has  been  recognized  aa 
a  legal  division,  where  there  has  been  an  acquiescence  on  the 
part  of  the  proprietor,  although  it  was  neither  legal  nor 
binding  when  firsb  made.  The  same  principle  which  has  estab- 
lished those  divisions  may  apply  to  the  present  case.  The  vote 
of  the  proprietors  passed  June  26,  1798,  though  not  binding  on 
the  proprietors  at  the  time,  as  not  made  at  a  meeting  warned 
for  that  purpose,  still,  if  acquiesced  in  by  them  until  they  de- 
rive a  benefit  from  it,  by  the  increased  value  of  their  other 
lands  in  town,  and  by  individuals  having  purchased  under  them 
in  consequence  of  the  appearance  thus  held  out  by  their  vote, 
or  if  recognized  by  allotting  their  lands  to  the  common,  treating 
it  as  a  public  common,  laying  their  roads  terminating  there, 
and  laying  out  village  lots  bordering  thereon,  would  be  such  an 
act  as  ought  to  be  binding  on  the  proprietors  of  the  town. 
There  was  no  error,  therefore,  in  the  decision  of  the  court  so 
admitting  the  vote  of  the  proprietors  in  evidence,  to  be  weighed 
with  other  evidence,  or  in  their  charge  to  the  juxy  in  this  part 
of  the  case. 

It  has  been  urged  in  argument  that  there  was  no  evidence  of 
acquiescence  on  tbe  part  of  the  town  in  this  dedication.  It 
was  clearly  unnecessary  to  show  any  particular  act  of  acqui- 
escence on  the  part  of  the  town.  If  towns  are  to  be  consid- 
ered as  proprietors,  and  vested  with  all  the  rights  which  apper- 
tain to  other  proprietors  (of  which  there  are  very  great  doubts), 
it  must  be  incumbent  upon  tbem  to  show  by  some  act  of  theirs 
their  dissent  from  tbe  doings  of  tbe  other  proprietors.  The 
silence  of  the  town,  or  the  silence  of  any  or  all  the  proprietors, 
^vhile  people  were  buying  and  building  on  the  square,  was  a 
sufficient  acquiescence  under  tbe  circumstances  which  are  set 
forth  in  tbe  case.  Tbe  jury  was  correctly  charged  that  the 
town  should  have  manifested  n  claim  of  right,  or  at  least  an  in« 
tention  to  have  put  an  end  to  the  enjoyment  of  the  square,  and 
that  they  should  have  furnished  some  evidence  of  such  an  in- 
tention, so  that  individuals  of  common  sagacity  or  prudei 
might  have  taken  notice. 
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The  proceediDgs  in  relation  to  the  land  and  buildings  where 
the  jail  was  formerly  erected  have  been  cited  as  evidence  that 
the  town  has  not  so  acquiesced.  Of  the  weight  of  the  eyidence 
introduced  into  the  case  the  jury  were  competent  judges.  But 
it  appears  clear  to  me  that  those  proceedings  furnish  no  evi- 
dence at  all  of  the  dissent  of  the  town  as  a  proprietor  to  this 
dedication.  On  the  contrary,  that  they  are  strong  evidence 
that  the  square  was  recognized  as  dedicated  to  the  uses  deeh 
ign&ied  in  the  vote  of  the  proprietors.  All  these  proceedings 
were  unnecessary  if  the  town,  as  proprietors,  were  asserting 
their  right  to  the  land  in  question.  The  doubts  which  arose  as 
to  the  powers  of  the  county  court,  and  the  necessity  which  was 
felt  to  apply  to  the  legislature  for  authority  to  enable  the  select- 
men to  convey  (and  at  that  time  it  was  supposed  that  the 
powers  of  the  legislature,  both  as  to  private  and  public  rightSi 
were  not  to  be  questioned),  go  upon  the  ground  that  this  land 
'WBS  appropriated  to  a  public  use  by  the  proprietors,  and  that 
nothing  short  of  the  unlimited  powers  of  the  legislature  could 
change  the  application. 

Another  point  was  made  in  this  case,  though  not  much  in- 
sisted on,  to  wit,  that  case  would  not  lie  in  all  cases  where  the 
public  might  abate  a  nuisance,  and  that  the  jury  should  have 
been  so  charged.  In  all  cases  of  nuisance  the  public  may  abate 
the  nuisance,  and  if  there  is  no  injury  to  individuals,  no  action 
can  be  sustained.  But  if  the  nuisance  is  injurious  to  the  indi- 
▼idoal,  he  may  maintain  an  action  for  the  damage  sustained  by 
him.  It  is  difficult  to  see  what  advantage  the  defendants  could 
have  derived  from  this  being  stated  to  the  jury.  The  plaintiff 
claimed  that  the  acts  of  the  defendants  complained  of  were  not 
only  a  public  nuisance,  but  that  they  were  detrimental  to  him; 
the  jury  have  found  so,  and  have  estimated  and  assessed  the 
damages  he  has  sustained  thereby.  By  the  most  familiar  prin- 
ciples of  law  he  was  entitled  to  this  remedy.  Why  the  defend- 
ants should  complain  of  the  silence  of  the  court  in  the  particular 
mentioned,  we  can  not  perceive,  as  it  would  only  have  been 
stating  to  them,  that  if  the  plaintiff  had  sustained  no  injury,  he 
coald  not  maintain  the  action,  though  the  public  might  abate 
the  nuisance. 

On  the  whole,  it  appears  to  us  that  there  is  no  error  in  any  of 
the  proceedings  of  the  county  court  in  this  case;  and  we  are 
folly  satisfied  that  the  verdict  of  the  jury  was  right;  that  from 
the  evidence  detailed  in  the  bill  of  exceptions  there  can  be  no 
doubt  there  was  a  square  properly  dedicated  to  the  public,  and 
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that  il  was  not  competent  for  the  town,  nor  any  of  the  pro- 
prietors, to  appropriate  it  to  any  other  use  than  the  one  des- 
ignated by  the  vote  of  the  proprietors  and  acquiesced  in  by 
them. 
The  judgment  of  the  county  court  must,  therefore,  be  affirmed. 

The  principal  case  was  cited  in  CromelUn  ▼.  Coxe,  90  Ala.  328,  as  anthoritj 
for  the  position  that  an  action  may  be  maintained  for  a  public  nniaanoe^  by 
a  party  who  has  been  damaged  specially,  and  beyond  the  general  pablic  in- 
jury; in  KUtle  v.  P/eifer,  22  Gal.  489,  to  the  point  that  a  dedication  of  land 
to  a  public  use  may  be  without  any  grant  or  conveyance;  in  Noyes  ▼.  Ward^ 
19  Conn.  264,  to  the  point  that  property  may  be  effectually  dedicated  by  the 
owner  to  public  uses;  in  Macon  v.  Franklin,  12  6a.  248,  to  the  point  that, 
where  there  are  clear,  unequivocal,  and  decisive  acts  of  the  owner  manifesting 
his  determination  to  make  an  abandonment  of  the  land  to  the  public,  such 
acts  will  be  sufficient  to  establish  a  dedication,  within  the  period  prescribed 
by  the  statute  of  limitations;  in  Post  v.  Pearaall,  22  Wend.  436,  to  the  point 
that  when  the  dedication  has  been  made  by  the  act  of  the  owner  of  the  fee, 
no  particular  time  is  necessary.  It  may  be  immediate,  or  as  soon  as  some  act 
is  done  on  the  part  of  the  public  or  individuals  claiming  an  interest  in  such 
dedication,  denoting  their  intention  of  accepting  it;  in  Dubuque  v.  Moloney,  9 
la.  460,  to  the  point  that  the  ownership  of  the  soil  of  a  street  in  a  city  is  not 
in  the  city  but  in  the  owner  of  the  adjoining  lots;  in  PearmiU  v.  Pott,  20 
Wend.  117,  as  authority  for  the  proposition  that  a  building  erected  on  a  pub- 
lic common  or  highway  is  a  public  nuisance;  in  Trwitees  of  M,  E.  Church  ▼. 
Hoboken,  33  N.  J.  L.  25,  to  the  point  that  whore  the  owner  of  urban  property 
lays  off  and  sells  lots  in  reference  to  a  plat  on  which  streets  are  laid  out,  his 
acts  will  amount  to  a  dedication  of  the  streets  to  the  public.  And  the  same 
principle  applies  to  lands  laid  off  to  be  used  as  a  public  square;  in  Rutherford 
V.  Taylor,  38  Mo.  319,  and  in  Price  v.  Thompson,  48  Id.  365,  to  the  point  that 
where  a  town  laid  out  a  public  square,  on  the  plan  of  the  town,  around  which 
the  inhabitants  had  built  their  houses,  and  had  allowed  them  to  go  on  and 
incur  expense  in  erecting  their  houses,  such  acts  were  a  sufficient  dedication, 
although  the  town  had  not  marked  off  the  square  by  any  monuments  on  the 
ground ;  and  in  Comm'ra  of  Franklin  Co,  v.  IJathrop,  9  Kan.  464»  to  the  point 
that  when  proprietors  of  a  town  have  laid  out  a  public  square  around  which 
persons  have  built,  thereby  enhancing  the  value  of  other  town  property,  they 
can  not,  after  reaping  this  advantage,  resume  the  lands  so  dedicated  and  dis- 
appoint the  expectations  held  out  by  them. 

Pbxvatb  AcnoN  tob  Pubuo  Kuisakcb  lies  where  the  plaintiff  haa  aof- 
ferod  special  injury:  Lansing  v.  Smitli,  21  Am.  Deo.  89^  and  note»  102L 
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[3  YSBMOR,  630.] 

Laud  uat  bb  I>sdicated  to  Public  Use  by  the  owner  without  deed,  and 
need  not,  when  so  dedicated,  bo  used  for  any  i>articular  period  of  time  to 
establish  the  right  of  the  x>ublic  cr  of  individuals  to  have  it  socontinQed. 

Obiqinal  Owneb  GAir  KOT  Kecover  Lakds  once  Dedicated  by  him  for  a 
pablic  common  or  square,  when  individuals  have  been  induced  by  him  to 
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parchMe  buads  bordermg  thereon,  in  the  belief  and  with  the  expectation 

that  it  was  so  to  remain. 
Declarations  or  Owner  oi  Land  arb  Admissiblb  to  prove  a  dedication 

thereof  by  him  to  the  public  use. 
Omission  of  Judob  to  Charos  Jury  on  a  Particular  Point  must  bo 

brought  to  hia  attention  before  the^  have  returned  their  verdict;  and  if 

he  ia  not  reminded  of  the  omission  antM  after  the  verdict,  it  ia  not  error 

for  him  then  to  refuse  to  charge  on  such  point. 

IxDiGnEBNT  for  a  nuisance  in  maintaining  and  continuing  a 
certain  store  in  Burlington.  The  place  in  which  the  offense 
was  charged  to  have  been  committed  is  a  piece  of  ground  in 
Burlington,  about  twenty  rods  square,  adjoining  the  college 
lot  For  the  purpose  of  proving  that  the  plao^p  question  had 
become  and  was,  at  the  time  of  the  offense  charged,  a  public 
common  and  highway,  the  prosecutor  offered  to  prove,  by  parol, 
that  Stephen  Pearl,  who  was  admitted  to  have  been  the  owner 
of  the  land,  had,  in  1801,  and  afterwards,  declared  his  intention 
of  leaving  this  place  open  to  the  public  as  an  addition  to  the 
college  green;  that  it  was,  within  three  or  four  years  thereafter, 
cleared  and  smoothed  by  the  voluntary  labor  of  students  and 
others,  and  that  it  remained  open  and  unobstructed  until  after 
the  execution  of  a  certain  deed  from  Pearl  to  Giles  T.  Chitten* 
den  and  Archibald  W.  Hyde,  hereafter  mentioned.  The  prose- 
cutor also  offered  to  prove  that  in  1801,  and  afterwards.  Pearl 
sold  house  lots  on  the  east  and  west  sides  of  the  tract  in  ques- 
tion, and  in  the  deeds  bounded  the  purchasers  upon  the  said 
tract  by  the  name  of  the  public  square  or  college  green.  To  this 
evidence  the  respondent  objected,  on  the  ground  that  it  was  not 
proper  evidence  to  prove  a  dedication  to  the  public.  But  the 
court  overruled  the  objection,  and  the  record  of  the  deeds  above 
referred  to  was  admitted  in  evidence.  He  also  proved  that  the 
tract  was  denominated  a  public  square  or  college  green,  and  most 
usually  **  the  college  green,"  and  that  it  remained  open,  with 
the  original  college  green,  and  wholly  unobstructed,  until  No- 
vember, 1814.  One  witness  testified  that  some  considerable 
time  previous  to  the  last-mentioned  date,  in  conversation  with 
Pearl  relating  to  the  piece  of  ground  in  question,  the  latter  told 
him,  in  very  emphatic  terms,  that  he  had  given  it  out  as  a  college 
green,  and  it  should  always  remain  so.  Another  witness  testi- 
fied that  more  than  twenty  years  ago  he  owned  a  lot  on  the  west 
side  of  this  tract,  and  another  on  the  east  side  of  it,  and  being 
about  to  sell  them,  he  applied  to  Pearl  to  ascertain  from  him 
whether  or  not  said  space  was  to  remain  permanently  open  as  a 
common,  and  Pearl  told  the  witness  explicitly  that  the  space  in 
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question  was  thrown  out  to  remain  open  as  a  public  common  or 
college  green.  It  was  proved  by  the  town  records  that  in  1807 
the  selectmen  laid  out  a  road  on  the  west  side  of  the  tract,  and 
another  on  the  east  side  of  it,  which  roads  have  remained  open 
and  unobstructed. 

The  respondent  gave  in  evidence  the  deed  from  Pearl  to  Chit- 
tenden and  Hyde,  above  referred  to,  dated  November  12,  1814, 
of  a  part  of  the  tract  in  question,  being  about  six  rods  east  and 
west,  and  about  ten  rods  north  and  south,  and  situated  between 
the  two  roads  laid  out  in  1807.  He  also  proved  that  Pearl  sold 
to  one  Van  Ness  another  piece  situated  between  the  two  side 
roads  aforesaid,  and  extending  from  the  tract  last  mentioned 
south  to  the  original  college  lot.  He  further  proved  that  imme- 
diately after  the  execution  of  this  deed  to  Chittenden  and  Hyde, 
the  store  now  complained  of  was  erected  by  Chittenden  on  the 
land  described  in  the  deed,  and  that  Yan  Ness  had  kept  the 
land  purchased  by  him  from  Pearl  for  many  years  past,  inclosed 
with  a  fence.  A  deed  was  also  given  in  evidence  from  Chitten- 
den to  the  defendant,  dated  August  14,  1816,  of  the  tract  con- 
veyed by  Pearl  to  Chittenden  and  Hyde;  and  it  was  proved  that 
for  several  years  past  the  respondent,  by  himself  and  his  ten- 
ants, had  occupied  and  upheld  the  store  aforesaid  for  his  indi- 
vidual profit,  which  he  continued  to  do  up  to  the  time  of  the 
trial. 

The  respondent  insisted  that  the  right  of  Pearl  to  resume  the 
exclusive  possession  of  the  land  was  not  lost,  unless  it  had 
been  occupied  with  his  assent  as  a  public  square  or  college 
green  for  the  term  of  fifteen  years  previous  to  the  execution  of 
his  deed  to  Chittenden  and  Hyde;  and  that  if  his  intention  waa 
to  give  the  use  of  the  land  to  the  college  corporation,  and  not 
to  the  public  at  large,  the  indictment  could  not  be  supported. 

The  court  charged  the  jury  that  if  they  found  that  the  place 
in  question  was  left  open  or  thrown  out  by  the  owner  for  puUio 
use,  as  a  common  .thoroughfare,  without  any  intention  on  hie 
part,  manifested  by  acts  or  declarations  at  the  time,  to  resume 
the  possession,  and  that  it  was  so  used  by  all  persons  at  pleas- 
ure, and  without  restriction,  it  might  become  a  public  square  or 
highway  by  dedication,  for  the  purposes  of  this  prosecution, 
without  any  deed  or  recorded  declaration  on  the  part  of  the 
owner,  or  any  survey,  or  record,  or  other  official  act  on  the  part 
of  the  public;  and  that  if  he  suffered  it  to  continue  until  third 
persons,  acting,  to  his  knowledge,  on  the  expectation  that  such 
dedication  was  not  to  be  revoked,  would  be  subjected  to  essen- 
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iial  injury  if  their  expectations  were  disappointed,  his  right  of 
resuming  exclusive  possession  was  gone,  and  could  not  be  law- 
follj  asserted  by  himself  or  his  grantee,  though  the  dedication 
might  not  have  existed  for  the  period  of  fifteen  years.  The 
jury  were  not  instructed  as  to  the  effect  upon  the  prosecution, 
if  they  should  find  that  Pearl  intended  the  dedication  for  the 
exclusive  benefit  of  the  college  corporation.  No  evidence  of 
such  intent  appeared  in  the  case  except  what  is  detailed  above, 
nor  was  the  court  reminded  of  their  omission  to  charge  on  that 
point  until  after  the  verdict  was  rendered.  Yerdict  guilty. 
The  respondent  excepted  to  the  several  decisions  of  the  court, 
to  the  charge  of  the  court  as  given  above,  and  to  the  omission 
of  the  court  to  charge  in  the  particular  last  mentioned;  and 
the  cause  was  thereupon  removed  to  this  court. 

Adams^  for  the  state. 

Bailey  and  Marsh,  for  the  respondent. 

By  Court,  Williams,  J.  The  principal  question  which  has 
been  made  in  this  case  has  been  considered  and  decided  in  the 
ease  of  AbboU  v.  E.  and  T.  MiUh,  ante,  225.  It  has  been  decided 
that  land  may  be  set  apart  for  the  public  use  by  the  owner  or 
proprietor  without  deed;  that  it  is  not  necessary  that  the  lands 
so  set  apart  should  have  been  used  for  any  particular  period  of 
time  to  establish  the  right  of  the  public  or  of  individuals  to 
have  it  so  continued;  and  that  the  original  proprietor  or  owner 
can  not  recover  the  lands  once  dedicated  by  him  for  a  public 
common  or  square,  when  individuals  have  been  induced  to 
purchase  lands  bordering  thereon,  in  the  belief,  and  with  the 
expectation  held  out,  that  it  was  so  to  remain. 

The  case  under  consideration  affords  a  striking  illustration  of 
the  propriety  and  justice  of  the  principles  thus  established. 
The  original  owner  of  this  college  green  could  not  recover  this 
land  without  seriously  prejudicing  the  interest  of  individuals, 
nor  vrithout  the  most  manifest  injustice  on  his  part.  The  decla- 
rations  of  Pearl,  before  he  sold  to  the  respondent,  or  those  un- 
der whom  he  claims,  were  admissible  in  evidence,  particularly 
in  connection  with  his  acts  and  those  of  others  of  which  he 
had  knowledge.  Indeed,  without  those  declarations  it  might 
liAve  been  doubtful  whether  he  intended  a  public  dedication 
or  not. 

The  second  position  which  has  been  taken  in  the  argument, 
vis.,  that  the  court  should  have  advised  the  jury  that  there  was 
not  sufficient  evidence  of  a  dedication  to  the  public  to  support 
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the  indictment,  is  certainly  uusound.  The  evidence  detailed  in 
the  case  was  abundantly  sufficient  for  the  purpose;  and,  if 
believed  (and  the  jury  were  alone  to  determine  whether  the 
witnesses  were  entitled  to  credit),  establishes  the  fact  most 
clearly  that  this  common  or  square  had  been  dedicated  to  the 
public,  and  could  not  be  disposed  of  by  the  owner  for  any 
other  use. 

It  would  be  a  sufficient  answer  to  the  third  ground  taken  in 
the  argument,  that  the  court  were  not  reminded  of  their  omission 
to  charge  upon  that  part  of  the  case  until  after  the  jury  had 
returned  their  verdict.  If  this  was  an  omission,  the  counsel  for 
the  respondent  should  have  brought  it  to  the  notice  of  the  court 
before  the  jury  retired,  so  that  they  could  have  supplied  the 
omission  if  the  case  required  it.  But  we  are  satisfied  from  the 
case  that  there  was  no  omission,  nor  any  neglect  to  call  the 
attention  of  the  jury  to  anything  material  for  the  respondent. 

The  jury  must  have  found,  under  the  direction  of  the  ooort, 
that  the  college  square  was  thrown  out  to  the  public  for  the 
public  use  as  a  common  thoroughfare.  It  was  not  material  bj 
what  name  it  was  called,  or  what  originally  induced  the  ownei 
thus  to  dedicate  it,  or  whether  it  was  primarily  and  principally 
intended  for  the  benefit  and  advantage  of  the  college.  If  it 
was  given  to  be  and  remain  an  open  space  or  square,  by  what- 
ever name  it  may  have  been  denominated  (and  the  evidence 
tended  clearly  to  establish  this  fact),  any  obstruction  thereon, 
inconsistent  with  the  public  use,  would  be  a  nuisance,  and 
would  subject  the  person  placing  it  there  to  an  indictment. 
Therefore, 

Judgment  must  be  rendered  on  the  verdict. 


llNivEBSiTy  OP  Vermont  v.  Ketnolds'  Exeodtob. 

[3  Vebxoiit,  M3.] 
Pbopbi£tobs  of  Towks  Holding  Lands  ttndsb  Gbants  from  this  state  are 

tenants  in  common,  and  where  they  differ  from  ordinaiy  tenants  in  com* 

mon,  sach  differences  have  been  created  either  by  statute  or  by  a  coarse 

of  decisions  in  oar  courts  of  law. 
Action  of  Ejectment  if  ay  be  Maintained,  after  demand  to  be  let  into  pm* 

session  of  his  share,  by  one  proprietor  against  his  co-proprietors  who  wiH 

not  consent  to  a  division  of  the  lands  among  them. 
Ejectment  may  be  Maintained  before  Location  or  allotment  of  their  shaiv 

in  lands,  by  trustees  of  a  state  university,  authorized  by  statute  to  take 

charge  of,  lease,  rent,  and  improve  lands  previously  granted  by  charter 

for  tho  use  and  benefit  of  such  university. 
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Fte^TisioKB  IN  Statutxs  ov  Ldotations  exempting  from  their  operation  all 
biidi  granted,  sequestered,  or  appropriated  to  public,  pious,  and  charita- 
ble uses,  extend  to  lands,  or  rights  to  lands,  held  by  trustees  of  a  state 
university  in  trust  for  its  use  and  benefit. 

Adykrsb,  Pbacsable,  and  GoNTiinjED  Possession  of  land  for  a  period  of 
thirty-eight  years  is  sufficient  to  establish  the  presumption  that  such 
poasooirion  oommenoed  under  a  lawful  title. 

EjxonfBirr.    The  facts  are  sufficientlj  stated  in  the  opinion. 

JJlen^  for  the  plaintiffs. 

StnaUey  and  Boyce^  for  the  defendant. 

By  Court,  Williams,  J.  The  plaintiffii  instituted  this  action 
against  the  defendant's  testator,  to  recover  the  possession  of 
lots  Nos.  98  and  99  in  Alburgh,  and  claim  title  to  the  same  by 
Tirtoe  of  a  charter  under  the  authority  of  this  state,  dated  Feb- 
raaxy  23, 1781,  granting  to  Ira  Allen  and  his  associates,  certain 
lands  therein  described,  and  incorporating  the  same  into  a  town- 
ship by  the  name  of  Alburgh,  and  granting  to  those  who  did 
then  or  might  thereafter  inhabit  the  said  tract  the  same  privi- 
leges and  immunities  which  were  enjoyed  by  those  who  inhab- 
ited the  other  towns  in  this  state.  In  the  charter  five  seventieth 
parts  or  rights  are  reserved  to  the  several  public  uses  mentioned 
therein,  one  of  which  is  for  the  use  of  a  college,  and  this  right, 
together  with  one  other,  ''  with  the  improvements,  rents,  inter- 
ests, and  profits  arising  therefrom/'  it  was  provided  in  the  char- 
ter should  be  *'  under  the  control,  order,  direction,  and  disposal 
of  the  general  assembly  of  this  state  forever."  And  the  pro- 
prietors were  authorized  and  empowered  to  locate  the  same 
equitably,  quantity  for  quality,  in  such  parts  of  the  town  as  they 
or  their  committee  should  judge  would  least  incommode  the 
general  settlement  of  said  township. 

On  the  second  of  November,  in  the  year  1791,  the  University 
of  Vermont  was  founded,  and  by  the  statute  giving  them  exist- 
ence, they  were  empowered  to  take  charge  of,  lease,  rent,  and 
improve,  etc.,  all  such  grants  as  had  already  been  made  by  this 
state  for  the  use  of  a  college.  The  case  finds  that  the  defend- 
ant's testator,  Reynolds,  and  those  under  whom  he  claimed, 
have  been  in  possession  of  the  premises  demanded  since  the 
spring  of  the  year  1785,  claiming  the  same  in  their  own  right, 
and  adverse  to  all  the  world;  that  in  September,  1794,  he  took 
a  deed  from  one  Joseph  Sowles,  granting  him  lot  No.  98,  and 
in  December,  1796,  another  deed  from  Asa  Gardner  of  lot  No. 
99.  It  was  in  evidence  on  the  trial  that  the  town  was  })lotted 
prior  to  the  year  1785,  and,  not  many  years  after,  sui'veyed 
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by  direction  of  Ira  Allen,  and  the  lines  run  through  the 
town;  tlat  the  lots  were  one  hundred  acre  lots;  that  eyeiy 
lot  in  town  was  claimed  by  some  person,  although  there 
were  some  lots  not  improved  or  cultiyated;  and  also  that  no 
lot  in  town  was  held  under  an  original  proprietor  named  in  the 
charter.  A  verdict  passed  for  the  plaintiffs  for  one  seventieth 
part  of  the  premises  described  in  the  declaration,  under  a  rule 
agreed  to  by  the  parties.  The  question  is  whether  the  plaintiffs 
can  recover  of  the  defendant  the  premises  for  which  the  verdict 
was  taken  ou  the  facts  which  appear  in  the  statement  of  the 
case,  or  whether  the  court  should  have  directed  or  advised  to  a 
verdict  for  the  defendant. 

It  appears  that  the  plaintiffs  claim  as  tenants  in  common; 
and  the  first  inquiry  which  has  been  presented  is  whether,  as 
such,  they  can  maintain  this  action  against  any  or  all  of  the 
persons  inhabiting  the  town  of  Alburgh.  We  all  know  that  a 
tenant  in  common  may,  in  ordinary  cases,  maintain  an  action 
of  ejectment;  that  the  tenants  are  considered  as  having  several 
titles,  and  if  they  are  disseised,  they  are  put  to  their  several 
actions.  Each  may  maintain  an  action  to  recover  his  propor- 
tion, and  as  against  a  stranger  it  has  always  been  considered  in 
this  state  that  he  may  recover  the  whole  of  the  demanded  prem- 
ises; and  it  is  so  considered  in  Connecticut,  as  we  learn  from 
Swift's  Digest,  608.  Indeed,  the  principles  of  law  as  applicable 
to  tenants  in  common  and  the  actions  they  may  bring,  are 
familiar  to  every  one. 

It  has  been  denied  in  the  argument  that  proprietors  of  lands 
under  grants  from  the  state  of  New  Hampshire  and  this  state, 
constituting  towns,  are  tenants  in  common,  and  it  has  been 
urged  as  an  argument  against  their  being  so  considered,  that 
they  can  do  many  things  by  vote,  as  making  a  division  of  their 
lands  into  severalty;  voting  to  settlers  the  lots  on  which  they 
live  in  lieu  of  their  drafts;  and  authorize  a  division  by  pitches; 
that  a  proprietor  may  acquire  a  title  by  the  statute  of  limitations; 
that  their  possessions  are  considered  as  several,  etc.,  which,  it 
is  said,  are  inconsistent  with  the  idea  of  their  being  tenants  in 
common.  They  must,  however,  be  considered  as  strictly  ten- 
ants in  common,  and  where  they  differ  from  ordinary  tenants 
in  common,  the  difference  has  been  created  either  by  statute 
or  by  a  course  of  decisions  in  our  courts  of  law.  In  the  grants  or 
charters  to  them  certain  civil  and  political  privileges  are  given 
to  those  who  inhabit  the  particular  tract  chartered  as  a  town* 
ship,  and  those  inhabitants  are  incorporated;   but  these  priv- 
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ileges  are  not  given  by  the  charter  to  the  proprietors,  nor  have 
they  any  other  interest  in  them,  except  so  far  as  these  priv- 
ileges may  enhance  the  value  of  the  lands  granted.  The  in- 
Vabitants  of  a  to>vn  may  be  a  corporation,  and  enjoy  all  the 
privileges  which  are  granted  either  by  the  charter  or  the  several 
statutes,  and  yet  be  a  body  totally  distinct  from,  and  hold  their 
possessions  adverse  to,  the  proprietors.  Grants  in  this  coun- 
try to  several  persons  have  always  been  so  construed  as  to 
make  them  tenants  in  common,  when  the  same  grants  in  Eng- 
land would  create  an  estate  in  joint  tenancy.  The  very  terms 
of  the  charter  convey  to  the  proprietors  an  estate  which  must, 
until  division,  be  held  in  common,  and  unless  they  are  consid- 
ered as  taking  an  estate  in  common,  it  is  difficult  to  define  the 
nature  of  the  interest  which  they  have. 

These  grants  of  townships  were  always  considered  in  New 
England  as  creating  a  tenancy  in  common.  Sullivan,  in  his 
history  of  land  titles,  speaking  of  the  grants  of  townships  to 
Bandry  grantees,  without  expressing  any  particular  kind  of 
tenure  or  species  of  estate,  says  "they  have  always  been  con- 
sidered as  fee-simple  estates  and  tenancies  in  common,  and  the 
principles  as  to  the  nature  of  the  estate  have  been  invariably 
the  same  since  the  country  was  settled."  The  opinion  of  Judge 
Parsons  in  the  case  of  Eigbee  et  al.  v.  Rice,  5  Mass.  344  [4  Am. 
Dec.  63],  is  to  the  same  effect.  The  right  of  making  a  division 
by  vote  or  by  pitching,  the  right  as  a  corporation  to  commence 
or  defend  actions,  and  the  right  to  act  as  a  corporation,  are 
privileges  given  or  regulations  made  by  statute,  but  do  not 
alter  the  nature  of  their  estate.  The  right  of  one  proprietor  to 
mftintAJn  an  action  against  a  stranger,  and  recover  the  whole  of 
the  premises  demanded,  bis  acquiring  a  title  as  against  his  co- 
proprietors  by  adverse  possession,  have  not  been  considered  as 
peculiar  to  proprietors,  but  as  incident  to  them  as  tenants  in 
common.  In  short,  these  proprietors  may  be  considered  as 
strictly  tenants  in  common  with  all  the  rights  and  incidents  to 
Bach  tenancy,  except  where  the  statute  or  a  course  of  decisions  in 
this  state  may  have  altered  those  rights  and  incidents.  If  the 
plaintiffs,  then,  are  considered  as  standing  on  the  same  footing 
with  the  proprietors  or  grantees,  the  charter  makes  them  ten- 
ants in  common  with  the  other  proprietors  of  the  tract  of  land 
therein  granted. 

What  is  the  appropriate  remedy  for  a  proprietor  when  the 
others  have  actually  taken  possession  and  divided  to  themselves 
all  the  lands  included  in  the  limits  of  the  grant,  is  a  question 
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which  has  not  to  mj  knowledge  been  directly  brought  to  the 
consideration  of  the  courta  of  this  state,  or  received  any  judicial 
determination.  But,  upon  the  principles  applicable  to  tenan- 
cies in  common,  it  may  well  be  assumed  that  if  the  proprietors 
will  not  consent  to  a  division  in  any  of  the  methods  which  the 
law  recognizes  for  dividing  the  lands  among  them,  such  prcH 
prietor  might,  after  demand,  be  let  into  possession  of  his  share 
by  an  action  of  ejectment;  and  if  the  consequences  of  this 
would  be  injurious  to  the  other  proprietors,  it  would  arise  from 
their  wrongful  act  in  excluding  him  from  his  proprietary  right. 
The  court  see  no  difficulty  in  allowing  this  action  to  be  main- 
tained by  one  proprietor,  when  he  is  altogether  shut  out  from 
the  possession  by  his  co-proprietors,  and  extending  to  him  the 
same  remedy  which  the  law  provides  for  a  tenant  in  common 
under  similar  circumstances.  There  is  more  difficulty,  how- 
ever, in  the  application  of  these  principles  and  extending  this 
remedy  to  those  vrho  are  directed,  as  agents  or  trustees,  to 
take  charge  of  the  rights  of  land  which  are  usually  denominated 
public  rights;  not  because  we  think  there  is  any  foundation  for 
the  argument,  that  the  state  or  a  corporation  can  not  hold 
lands  in  common,  as  the  law  is  the  very  reverse  of  this.  The 
king,  or  a  corporation,  may  be  a  tenant  in  common,  but  can 
not  be  a  joint  tenant:  Co.  Lit.  190,  a;  2  Saund.  319,  Bennet  v. 
Eolbeck.  But  the  difficulty  arises  from  the  nature  of  their  in- 
terest, which,  it  appears  to  me,  can  not  be  enjoyed  by  the 
agents  or  trustees  in  common  with  the  other  proprietors.  As 
to  these  rights  of  land,  and  particularly  that  one  which  the 
plaintiffs  claim,  it  is  only  the  use  which  is  appropriated,  and 
not  the  freehold.  By  an  act  of  the  legislature  passed  in  Octo- 
ber, 1787  (Old  Stat.,  Haswell's  edit.  p.  209),  it  was  provided, 
that  a  person  should  be  annually  appointed  by  the  general 
assembly,  ''  to  take  the  charge  and  inspection  of  all  lands  ap- 
propriated by  charter  for  the  erecting  a  college  or  univeriaty  in 
this  state,  and  to  allot  and  lease  out  the  said  lands  for  the  ben- 
efit of  the  institution;''  and  provisions  somewhat  similar  were 
made  by  the  same  act  in  relation  to  the  glebe  and  society  lands. 
By  the  act  of  1791,  founding  the  university,  the  board  of 
trustees  were  empowered  to  take  charge  of,  lease,  rent,  and  im- 
prove, etc.,  the  lands  granted  for  the  use  and  benefit  of  a 
college.  It  will  be  but  of  little  avail  to  them  to  be  let  into 
possession  of  one  seventieth  of  every  lot  or  tenement  in  a  town; 
and  it  would  be  impossible  to  lease  them  to  any  advantage  or 
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profit  to  the  institution;  the  expense  and  disadyantage  attend- 
ing it  wonld  wholly  destroy  the  benefit  intended  by  the  grant. 
One  of  the  consequeDces  of  considering  these  public  rights  as 
being  held  in  common  with  the  other  lands,  ought  not  to  be  lost 
sight  of.  If  the  principle  is  correct  which  has  been  adopted  in 
this  state,  before  mentioDed,  that  a  tenant  in  common  may,  in 
an  action  of  ejectment  against  a  stranger  to  the  title,  recover 
the  whole  of  the  estate  held  in  common  for  the  benefit  of  his  co- 
tenants,  and  if  the  public  lands  are  exempt  from  the  operation 
of  the  statute  of  limitations,  it  will  follow,  as  a  necessary  conse- 
quence, that  no  length  of  time  will  protect  a  person  in  posses- 
sion, bat  he  will  be  liable  at  any  time  to  be  dispossessed  by 
those  who  are  trustees  of  the  public  rights  of  lands  where  there 
has  been  no  location,  not  only  of  the  shares,  which  belong  to 
those  rights,  but  also  of  the  whole.  The  verdict  iu  this  case 
might  as  well  have  been  for  the  whole,  if  the  plaintiffs  had  so 
elected,  as  for  the  undivided  share.  This  certainly  must  be  the 
effect,  unless  we  consider  a  person  in  possession  for  a  sufficient 
length  of  time  to  bar  the  right  of  individuals,  as  acquiring  a 
title  by  disseisin,  to  all  the  tract  of  land  of  which  he  is  in  pos- 
session, except  the  undivided  shares  which  were  reserved  for 
public  uses;  and  thus  acquire  an  estate  in  common  by  disseisin 
or  by  adverse  pospession.  If  an  estate  in  common  can  thus  be 
acquired,  then,  it  is  true,  the  disseisor  would  not  be  a  stranger 
to  the  title.  From  the  fact  that  provision  was  made  at  an  early 
day  for  alloting  the  public  rights;  from  the  great  difficulty,  if 
not  impossibility,  of  those  rights  being  improved  and  occupied 
in  such  a  manner  as  to  secure  the  use  for  the  benefit  of  those 
for  whom  they  were  designed,  while  they  remain  undivided, 
and  from  the  consequences  which  will  inevitably  result  from  per- 
mitting either  the  whole  or  an  undivided  share  to  be  recovered 
in  an  action  of  ejectment  against  the  occupier  of  every  lot  of 
land  or  tenement  in  town,  whatever  may  be  its  size,  there  ap- 
pears to  me  to  be  great  weight  iu  the  argument,  that  these 
rights  can  not  be  occupied  and  enjoyed,  and  that  no  action  of 
ejectment  can  be  maintained  to  recover  them,  until  a  division  or 
allotment  is  made;  that  measures  should  be  first  taken  to  pro- 
cure a  division  or  compel  the  proprietors  to  set  out  and  locate 
these  rights  in  such  a  manner  as  to  secure  to  them  an  equal 
proportion  with  the  other  proprietors;  and  I  think  the  legal 
or  equitable  powers  of  this  court  are  sufficient  to  compel  such 
a  division,  so  that  the  lands  could  be  appropriated  to  the  use 
designed  by  the  charter,  if  the  proprietors  should  obstinately 
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refuse  to  make  a  diyision  or  locate  and  set  out  the  pnblic  rights. 
A  roajoritj  of  the  court,  however,  are  of  opinion  that  these 
lands  are  held  in  common  with  all  the  lands  in  town  previous 
to  location  or  allotment,  and  that  an  action  of  ejectment  maj 
be  maintained  to  recover  the  public  lands,  where  there  is  no  ac- 
tual location,  and  consequently  that  the  plaintiffs  may  maintain 
an  action  of  ejectment  against  the  defendant,  if  they  can  estab- 
lish a  title  to  the  right  granted  for  a  college  or  university. 

The  next  question  which  arises  is,  whether  the  plaintiffs  are 
barred  by  the  statute  of  limitations,  the  defendant's  testator 
having  been  in  possession  of  the  premises,  claiming  title 
thereto,  and  claiming  to  hold  the  same  adverse  to  all  the  world, 
from  the  spring  of  the  year  1785  until  the  commencement  of 
this  suit.  On  this  question  we  are  all  agreed,  that  the  plaintiSs 
are  not  barred  by  any  of  the  statutes  of  limitation  which  have 
been  in  existence  in  this  state  since  the  defendant's  testator 
went  into  possession.  The  act  passed  in  October,  1785,  called 
the  quieting  act,  contains  an  express  provision  that  it  shall  not 
extend  to  any  person  or  persons  settled  on  lands  grante4  or 
sequestered  for  public,  pious,  or  charitable  uses;  and  although 
this  proviso  is  inserted  in  the  act  prior  to  the  sections  contain- 
ing the  limitation  of  real  actions,  yet  the  terms  of  the  proviso 
and  the  nature  of  it  embrace  the  whole  act.  The  terms  are, 
"  this  act  shall  not  extend,''  etc.,  and  was  unquestionably  de« 
signed  to  prevent  the  operation  of  the  statute  of  limitations 
upon  the  public  lands,  as  well  as  upon  those  lands  of  which  pos- 
session had  been  taken  in  pursuance  of  a  contract  with  the  owner. 
If  this  proviso  is  to  be  confined  to  the  prior  sections  of  the  act 
alone,  every  person  who  was  on  the  land  of  another  by  contract, 
and  who  had  not  complied  with  the  terms  of  the  contract,  and 
was,  in  consequence,  liable  to  be  ejected  before  the  first  day 
of  July,  1785,  would  have  acquired  a  title  by  such  possession 
after  three  years  from  that  time. 

The  act  of  March  10, 1787,  which  barred  the  action  of  eject- 
ment, or  any  possessory  or  real  action,  after  fifteen  years,  was, 
by  an  act  passed  October  26,  in  the  same  year,  suspended  until 
the  first  day  of  December  next  thereafter;  and  by  another  act 
passed  the  twenty-eighth  day  of  October,  1790,  the  first  day  of 
December,  1787,  was  declared  to  be  the  day  from  which  the 
time  of  limitation  was  to  begin:  Old  Statute  (Haswell's  ed.), 
212,  261.  Under  this  act,  no  action  of  ejectment  was  barred, 
or  right  of  entry  taken  away,  by  an  adverse  possession,  until  the 
first  day  of  December,  1802.     The  statute  of  limitations  of  1707 
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was  to  take  effect  on  the  first  day  of  September,  1798;  and  un- 
der tbat  statute  no  real  or  possessory  action  was  barred  until 
the  first  day  of  September,  1813.  And  in  October,  1801,  and 
in  November,  1802,  before  any  right  could  be  barred  by  these 
statutes,  laws  were  passed  declaring  that  nothing  in  any  of 
them  should  be  construed  to  extend  to  any  lands  granted  or 
sequestered  or  appropriated  to  public,  pious,  and  charitable 
uses.  The  answer  that  has  been  given  to  these  statutes  of  1801 
and  1802,  that  the  statute  of  limitations,  having  once  begun  to 
mil,  must  continue  to  run,  is  by  no  means  satisfactory.  A  per- 
son in  possession  of  land  without  right  is  a  trespasser,  and  is 
not  considered  as  having  any  right  or  title  commencing  in  con- 
sequence of  this  trespass.  The  legislature  may  vary  the  rem* 
edy  given  for  the  recovery  of  real  or  personal  estate,  and  may 
prescribe  a  longer  or  shorter  time  within  which  all  actions  shall 
be  brought.  No  rights  are  acquired  or  lost  by  the  statute  of 
limitations  until  the  expiration  of  the  period  limited  by  them, 
and  until  the  expiration  of  that  period  the  time  may  be  en- 
larged. The  statutes  of  1801  and  1802  prevented  the  operation 
of  the  statutes  of  1787  and  1797  on  the  claim  of  the  plaintiffs. 
A  similar  construction  to  the  statute  of  1786  was  given  by  Judge 
Patterson,  in  a  cause  before  him  in  the  circuit  court  of  this 
state;  and  it  is  understood  that  all  these  statutes  of  limitations 
have  been  examined  by  the  supreme  court  of  the  United  States 
in  a  case  determined  last  winter,  in  which  it  was  decided  tbat 
neither  of  them  had  any  operation  on  public  lands. 

Having  this  view  of  the  statute  of  limitations  and  its  opera- 
tion as  to  the  public  rights,  it  is  unnecessary  to  examine  the 
questions  which  have  been  presented  in  the  argument,  whether 
the  fee  of  the  college  right,  as  it  is  called,  was  in  abeyance  until 
Che  college  was  founded,  or  to  inquire  in  whom  the  fee  was,  or 
is,  vested. 

It  was  urged  in  the  argument  that  if  any  of  the  proprietors 
eould  bring  an  action  against  the  defendant's  testator  during 
tbe  time  he  was  in  possession,  the  statute  would  run  in  his 
favor.  It  is  undoubtedly  true  that  when  a  joint  action  is 
given  to  several,  the  statute  will  run  against  all,  notwith- 
standing some  of  them  are  under  the  disabilities  mentioned  in 
the  statute,  as  being  infants,  feme-coveriSy  etc. :  Perry  et  al.  v. 
Jackaon  6/  oZ.,  4  T.  B.  516;  MarsieUer  et  aL  v.  McLean,  7  Cranch, 
156;  and  possibly,  if  it  was  necessary  that  this  action  should 
have  been  brought  by  all  the  proprietors  by  name,  or  by  the 
proprietors  in  their  corporate  capacity,  agreeably  to  the  statute^ 
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this  principle  might  operate  in  favor  of  the  defendant.  Bat, 
inasmuch  as  we  are  of  opinion  that  the  plaintiffs  may  maintaia 
this  action  for  their  undivided  share;  and  as  thej  are  expressly 
exempted  from  the  operation  of  the  statute  of  limitations,  the 
principles  adverted  to  will  not  preclude  their  recovery  in  this 
case. 

The  last  question  which  was  argued,  and  which  is  the  one  of 
the  greatest  importance,  arises  from  the  doctrine  of  presump- 
tion, whether  the  jury  would  not  have  presumed  a  title  in 
Beynolds  after  so  long  an  adverse  and  peaceable  possession. 
A  possession  of  lands,  for  the  period  of  fifteen  years,  where 
the  statute  of  limitations  will  operate,  is  an  absolute  bar  to 
any  claim  from  the  rightful  owner,  and  has  been  considered  as 
giving  a  possessory  title.  This  was  ruled  by  Lord  Holt,  in  the 
case  of  Stokes  v.  Berry,  2  Salk.  421,  and  1  Ld.  Baym.  741,  where 
a  possession  of  twenty  jears  was  considered  as  giving  such  a 
title  as  would  enable  the  possessor  to  maintain  ejectment.  In 
cases  to  which  the  statute  does  not  apply,  a  long  continued  pos- 
session affords  presumptive  evidence  of  title.  The  maxim  of  the 
law  is,  ex  diulumitate  iemporia  omnia  presumurUur  aoJemnUer  esse 
acta :  Co.  Lit.  6.  An  act  of  parliament,  a  grant  from  the  crown, 
a  deed,  and,  in  fact,  any  thing  which  will  quiet  a  possession,  may 
be  presumed  from  length  of  time,  where  such  act,  grant,  or 
deed  would  have  been  lawfully  passed,  made,  or  given;  and 
this  presumption  is  said  to  be  founded:  1.  On  the  principle 
that  the  law  will  not  presume  any  man's  acts  to  be  illegal,  but 
will  attribute  such  possession  to  a  legal  origin;  2.  That  the 
failure  to  interrupt  such  possession  by  those  who  had  the  right, 
arose  from  their  knowledge  that  it  was  lawful  in  its  inception; 
and,  3.  Upon  principles  of  public  policy  for  quieting  men  in 
their  possessions.  In  the  case  of  the  Mayor  of  Kingston  upon 
Hull  V.  Horner ,  Cowp.  102,  it  was  left  to  the  juiy  to  presume  a 
grant  or  charter  from  the  crown  of  certain  duties;  and  Lord 
Mansfield  mentions  a  case  where  a  possession  of  one  hundred 
years  was  left  to  the  jury  as  evidence  of  right  in  the  defend- 
ant. A  great  variety  of  cases  were  read  at  the  argument,  and 
the  elementary  treatises  are  full  of  them,  to  show  that  a  grant, 
or  the  extinguishment  or  surrender  of  a  grant,  and,  in  shorty 
everything  which  will  confirm  a  long-continued  possession,  may 
be  presumed;  and  this,  not  because  it  is  necessary  to  believe 
that  any  such  acts  were  actually  done  or  executed,  but  for  the 
purpose  of  quieting  possession.  In  cases  of  prescription  this 
possession  is  conclusive  8.8  to  the  right.    Certain  facts  being 
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found  to  exist,  the  right  is  confirmed  as  a  matter  of  law,  and 
the  possession  is  considered  as  conclusive  of  the  right,  as  if  a 
deed  or  charter  was  actually  produced. 

There  are  certain  other  cases  in  which  the  presumption  is  not 
considered  as  altogether  a  legal  inference,  but  must  be  made 
by  the  jury,  and  yet  the  court  advise  or  direct  the  jury  to  make 
such  presumption.  The  enjoyment  of  certain  incorporeal 
hereditaments  for  the  period  of  twenty  years,  if  adverse,  estab- 
lishes the  right  to  such  enjoyment  founded  on  the  presumption 
of  a  grant;  but  this  possession  is  liable  to  be  explained.  The 
enjoyment  is,  therefore,  not  an  absolute  title,  but  may  be  re- 
butted. But,  if  the  enjoyment  was  adverse,  it  affords  sufficient 
ground  for  such  presumption.  Chancellor  Kent  says,  the  later 
English  authorities  give  to  this  presumption  the  most  unshaken 
stability,  and  they  say  it  is  conclusive  evidence  of  right.  Judge 
Story,  in  the  case  of  lyier  v.  Wilkinson,  considers  it  in  this 
light,  and  says  that  this  presumption  may  go  to  the  extinguish- 
ment of  a  right  in  various  ways,  as  well  as  by  grant.  In  these 
caaes,  although  the  courts  do  not  decide  upon  these  presump- 
tions as  purely  questions  of  law,  yet  they  direct  the  jury  to 
make  them  to  answer  some  purposes  of  justice,  and  to  quiet 
poeseBsions.  These  cases  differ  altogether  from  those  where 
the  jury  are  to  make  their  inferences  and  deductions  from  the 
weight  of  testimony  as  to  the  existence  and  loss  of  a  deed  or 
grant.  This  second  class  of  presumptions,  where  the  jury  are 
advised  to  make  them,  it  will  be  found,  apply  to  corporeal  aa 
well  as  incorporeal  hereditaments.  Thus,  a  grant  of  land  may 
be  presumed,  as  well  as  a  grant  of  a  fishery,  or  common,  or  way^ 
and  many  cases  of  this  kind  are  to  be  found :  Jackson  v.  McCcUl, 
10  Johns.  377  [6  Am.  Dec.  343]:  Jackson  v.  Murray,  7  Id.  6; 
Jackson  v.  Hudson,  3  Id.  375  [3  Am.  Dec.  500].  In  the  latter 
),  an  outstanding  title,  founded  on  a  deed  or  release,  which 
in  evidence,  was  presumed  to  have  been  extinguished,  aa 
the  title  had  never  been  asserted  or  claimed.  From  comparing 
iheee  cases  with  the  case  of  Doe  ex  dem.  Fentmck  v.  Beed,  5 
Bam.  A  Aid.  232,  it  may  be  inferred  that  where  there  has  been 
a  long-continued  possession  which  in  its  origin  was  or  would 
have  been  unlawful,  unless  there  had  been  a  grant;  or  if  the 
origin  of  such  possession  can  not  be  accounted  for  without  con- 
sidering it  either  as  unlawful,  or  also  lawful  by  virtue  of  a 
grant,  the  court  will  not  infer  that  the  possession  was  unlawful, 
bat  direct  the  jury  to  presume  such  grant,  or  anything  which 
confirm  the  possession.    But  if  the  original  possession  was 
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consistent  with  the  fact  of  there  having  been  no  grant,  then, 
although  the  possession  may  have  been  ever  so  long,  it  will  be 
left  to  a  jary  to  say  whether  they  believe  such  grant  has 
been  made,  and  they  must  determine  according  to  the  weight 
of  the  evidence.  Further,  it  is  true  that  where  there  exists  no 
power  to  make  a  grant,  none  can  be  presumed  from  a  possee- 
sion,  however  long  it  may  be.  If  it  was  necessary  in  this  case 
to  presume  a  deed  from  the  trustees  of  the  university  to  estab- 
lish the  defendant's  claim,  it  would  not  be  established,  as  the 
trustees  never  had  any  power  to  convey  by  deed.  If  it  were 
required  to  presume  a  grant  from  the  state  subsequent  to  the 
grant  to  Allen  and  his  associates,  none  could  be  presumed,  un- 
less it  was  also  presumed  that  the  first  had  been  surrendered. 
But  it  is  not  necessary  to  make  either  of  these  to  quiet  the  de- 
fendant in  his  possession.  The  facts  are  that  the  defendant's 
testator  went  into  possession  of  the  premises,  adverse  to  all  the 
world,  in  the  spring  of  the  year  1785.  From  the  fall  of  the 
year  1787,  to  the  time  of  commencing  this  action,  if  an  agent 
was  appointed  agreeably  to  the  direction  of  the  act  before  men- 
tioned, there  have  been  persons,  either  the  agents  or  trustees, 
whose  duty  it  has  been  to  take  care  of  the  rights  granted  for 
the  use  of  a  college,  and  to  eject  the  defendant's  testator,  if  he 
was  in  without  right.  None  of  the  proprietors  named  in  the 
charter  of  Alburgh  have  ever  successfully  asserted  their  claim 
under  the  charter,  if  they  have  attempted  it,  as  it  appears  by 
the  case  that  no  lot  in  town  is  now  holden  under  the  original 
proprietor.  The  only  attempt  which  has  been  made  is  the  sur- 
vey of  the  town  into  lots  by  Ira  Allen;  but  whether  he  then 
abandoned  his  claim  under  a  conviction  that  it  was  uselese  to 
set  it  up  against  the  persons  inhabiting  the  town,  because  he 
found  they  had  a  better  title,  we  do  not  learn. 

Under  these  circumstances,  it  appears  to  us  that  the  long- 
oontinued  possession  of  these  lots  by  Mr.  Reynolds  should  be 
considered  as  affording  evidence  that  his  possession  commenced 
under  a  lawful  title;  and  the  jury  should  have  been  advised 
either  to  presume  an  antecedent  grant  or  a  surrender  of  the 
charter  under  which  the  plaintiffs  claim,  or  an  extinguishment  of 
any  title  which  ever  could  have  been  derived  under  it  in  favor 
of  those  who  are  in  possession.  If  in  this  action,  or  in  an  ao- 
tion  against  any  of  the  inhabitants  of  this  town,  none  of  whom 
hold  under  this  chaiier,  a  grant  subsequent  to  the  grant  to 
Allen  should  be  produced,  and  from  the  evidence  it  should 
appear  that  the  town  was  settled  under  such  subsequent  grant. 
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and  tbat  no  claim  bad  been  asserted  under  tbe  fii'st,  according 
to  tbe  principles  laid  down  by  Judge  Chipman,  Jackson  ex  dem^ 
Paine  and  Morria  y.  Smead,  1  Cbip.  66,  sucb  settlement  under 
tbe  subsequent  grant  and  abandonment  of  the  former  would  be 
considered  as  a  waiver  of  tbe  first  and  confirmation  of  tbe 
second  grant.  And  where  there  has  been  such  a  settlement 
and  a  possession  for  a  long  time,  although  no  other  grant  or 
charter  is  produced  under  which  such  settlement  and  posses- 
sion commenced,  it  may  and  it  ought  to  be  presumed  that  the 
charter  under  which  no  claim  had  been  asserted  had  been  aban- 
doned  or  surrendered,  and  either  an  antecedent  or  subsequent 
grant  made  to  the  inhabHants  who  are  in  the  actual  occupancy 
of  their  lands. 

From  this  view  of  the  case,  we  think  it  is  evident  that  the 
plaintiffs  are  not  entitled  to  recover  in  this  action;  that  the  jury 
noight  and  ought  to  have  presumed  in  favor  of  the  person  who 
was  in  possession  either  a  grant  of  this  particular  right  of  land, 
which  the  legislature  had  the  power  to  make  until  the  year 
1791,  when  the  college  was  founded,  or  an  antecedent  grant  to 
the  inhabitants  of  this  town,  or  an  abandonment  and  extinguish- 
ment by  lawful  means  of  the  title  given  by  the  chaxter,  or  a 
surrender  of  the  same,  and  a  subsequent  grant  to  the  persons  in 
possession,  either  of  which  would  have  attributed  to  the  long 
and  undisturbed  possession  of  Mr.  Reynolds  a  legal  origin ;  and 
that  public  policy  requires  that  this  possession  should  be 
quieted. 

Judgment  on  the  case  must,  therefore,  be  rendered  for  the 
defendant. 


Olosson  V.  Steabns. 

li  V£XMOirr,  11.] 
IvnoBSKMERT  ON  A  Pbomissort  Notb,  Wbitten  WITH  A  Fenoh^  is  a  valid 
indorsement. 

Assnxperr  by  the  indorsee  of  a  promissory  note  against  the 
maker.  At  the  trial,  it  appeared  that  the  note  was  made  paya* 
ble  to  Joel  Houghton,  or  order,  and  by  him  indorsed  to  the 
plaintiff.  From  an  inspection  of  the  note  it  appeared  that  the 
indorsement  was  made  and  signed  with  a  lead  pencil,  and  for 
tbat  reason  the  defendant  coutended  that  the  indorsement  was 
not  valid.  The  court,  however,  were  of  opinion  that  the  indorse- 
ment was  sufficient,  and  rendered  judgment  for  the  x^laii^tiff, 
whereupon  the  case  was  reserved  for  the  opinion  of  this  court. 
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Closson,  pro  se. 

Roberts  and  KeUogg,  for  the  defendant. 

By  Court,  Williams,  J.  The  plaintiff  sued  a&  indorsee  of  a 
promissory  note  executed  by  defendant.  On  producing  the  note, 
it  appeared  that  the  indorsement  was  made  and  signed  with  a 
lead  pencil.  Although  it  may  be  imprudent  and  unsafe  in 
many  cases,  to  rely  on  a  writing  made  with  a  pencil,  yet  the 
authorities  show  clearly  that  such  writing  has  been  recognized 
as  legal.  The  case  of  MerriU  db  MerriU  y.  Clason,  12  Johns. 
102  [7  Am.  Deo.  286],  and  the  case  of  Clason  y.  Bailey  A  Voar- 
heeSf  14  Johns.  484,  establish  this  principle,  that  a  memorandnm 
of  a  contract  made  with  a  lead  pencil  is  a  sufficient  memorandum 
in  writing  within  the  statute  of  frauds;  and  in  the  latter  caa/B 
Chancellor  Kent  mentions  several  cases  where  the  same  or  a 
similar  principle  has  been  decided.  In  the  case  of  Byrnes  y. 
Clarkson,  1  Phil.  22,  found  in  Ingraham's  collection  of  casee 
from  the  English  ecclesiastical  reports,  it  was  considered  that  a 
codicil  or  a  will  written  in  whole  or  in  part  in  pencil,  was  a  will 
in  writing  agreeable  to  the  statute.  In  a  more  recent  case, 
Oeary  v.  Physic,  5  Bam.  &  Cress.  234,  the  very  point  made  in  this 
case  was  raised  and  discussed,  and  it  was  decided  that  an  in- 
dorsement upon  a  promissory  note,  written  with  a  pencil,  was 
a  valid  indorsement  within  the  custom  of  merchants.  We  see 
no  reason  for  disregarding  these  authorities  and  establishing  a 
different  principle  in  this  state. 

The  judgment  of  the  county  court  must  therefore  be  affirmed. 


Town  of  St.  Albans  v.  Bush. 

[4  Tb«moiit,  68.] 

CmcuiT  Court  of  thb  Untted  States,  Jurisdiction  or. — A  circmt  court 
of  the  United  States  is  neither  a  foreign  coart  nor  a  court  of  inferior 
jurisdiction;  it  is  entitled  to  at  least  as  much  respect  as  a  court  of  a  sister 
state,  and,  within  the  limits  prescribed  to  it,  has  a  jurisdiction  as  uncon- 
trolled as  that  of  any  court  whatever,  both  at  law  and  in  chanceiy. 

Unauthorized  Appearance  of  Attorney,  Effect  of  Judgment  in  Casi 
OF. — A  plaintiff  is  bound  by  a  judgment  for  costs  rendered  against  him 
in  an  action  brought  in  his  name,  by  an  attorney,  without  his  knowledge 
or  consent. 

Nil  Debet  is  not  a  Good  Plea  to  a  judgment  of  a  oinmit  court  of  the  United 
States,  in  such  a  case. 

Debt  on  a  judgment  of  the  circmt  court  of  the  United  States 
for  the  district  of  Vermont.    The  opinion  states  the  case. 
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SmaUey  and  Adams,  for  the  defendant.  The  aTerments  in  the 
plea  in  bar  show  a  total  want  of  jurisdiction  in  the  court  ren- 
dering the  judgment.  The  circuit  courts  as  to  a  state  court,  is 
Cb  foreign  court,  and  its  judgment,  being  a  foreign  judgment,  is 
only  pnma/acie  evidence  of  a  debt:  Baldmn  v.  Haley  17  Johns. 
272;  McKim  ▼.  Voorhees,  7  Cranch,  279;  Diggs  v.  Keiih,  4  Id. 
179;  Philips  v.  Hunter,  2  H.  Bl.  402;  Walker  v.  WiUer,  1  Doug. 
1,  in  notes.  The  circuit  court  is  an  inferior  court  of  special 
fltnd  limited  jurisdiction.  The  rule  applied  to  such  courts  is, 
that  every  case  is  presumed  to  be  without  their  jurisdiction 
until  the  contrary  appears:  Const.  U.  S.,  art.  3,  sec.  2;  Gray- 
don's  Dig.  241;  1  Sannd.  74,  in  notes;  Marshalsea  case,  Coke's 
Abr.  300;  Oodvoin  v.  Oibbons,  4  Burr.  2108;  Latham  v.  Egertan, 
9  Cow.  227.  The  plea  of  nil  debet  on  judgment  of  one  state 
court,  when  sought  to  be  enforced  in  the  courts  of  another,  is 
sanctioned  by  a  series  of  decisions  from  the  organization  of  the 
confederation  to  this  time:  BarUet  v.  Knight,  1  Mass.  491  [2  Am. 
Dec.  36];  BisseU  v.  Briggs,  9  Mass.  462  [6  Am.  Dec.  88];  KUbum 
V.  Woodworth,  5  Johns.  37  [4  Am.  Dec.  321];  Tayhr  v.  Bryden, 
8  Id.  133;  Fenion  v.  Garlick,  Id.  150. 

SmfUh  and  Jldis,  for  the  plaintiffs. 

By  Court,  Hittohihsoh,  C.  J.  This  is  an  action  of  debt  upon 
a  judgment  recovered  before  the  circuit  court  of  the  Unit'Od 
States  for  the  Vermont  district,  for  the  costs  of  a  suit  to  which 
the  plaintifb  and  one  Silas  Bobinson,  since  deceased,  were  par- 
ties. The  declaration  contains  no  averment  whether  the  pres- 
ent plaintiffs  were  plaintiffs  or  defendants  in  that  suit,  except 
the  strong  implication  that  they  were  defendants  by  their  re- 
covering a  judgment  for  costs  only.  The  defendant  pleaded 
several  pleas  in  the  county  court:  1.  Nul  tiel  record.  This  was 
found  against  him.  2.  NU  de^,  concluding  to  the  country. 
To  this  the  plaintiffs  demurred,  and  the  county  court  decided 
this  plea  to  be  bad.  3.  The  defendant  in  his  third  plea  set  up  in 
bar  that  at  the  time  when  the  action  in  the  circuit  court  was 
commenced,  etc.,  he  lived  at  Boylston,  in  Massachusetts,  and 
was  resident  there,  and  was  not  in  the  state  of  Vermont,  and 
had  no  notice  of  the  suit,  and  no  writ  was  served  on  him  in  said 
suit,  etc.  This  third  plea  must,  of  course,  have  been  a  nullity 
if  the  plaintiffs  had  averred  in  their  declaration  that  the  judg- 
ment declared  upon  was  rendered  in  an  action  brought  against 
them  by  this  defendant.  The  want  of  such  an  averment  has 
driven  the  plaintiffs  to  a  special  replication,  in  which  they  set 
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forth  in  substance  that  the  action  in  the  circuit  court,  in  which 
they  recovered  their  judgment,  was  an  action  of  ejectment 
brought  by  this  defendant  against  them,  for  a  lot  of  land  in  Si 
Albans,  and  thej  add  all  the  avermeots  of  citizenship  of  differ- 
ent states,  etc. ,  which  show  conclusively  that  the  circuit  court 
had  jurisdiction  of  the  action,  and  then  proceed  and  affirm  that 
the  defendant  entered  and  prosecuted  said  suit,  etc.,  till  they 
recovered  their  said  judgment  for  costs,  as  in  said  declaration  is 
set  forth;  adding,  also,  ''  as  by  the  records  of  said  circuit  court 
will  more  fully  appear;"  and  concluded  with  a  verification. 

To  this  the  defendant  rejoins  that  one  Cornelius  P.  Yan  Ness, 
without  the  authority,  license,  consent,  permission,  or  knowledge 
of  this  defendant,  did  commence  and  prosecute  said  suit  in  the 
name  of  this  defendant;  but  was  never  authorized  so  to  do,  either 
before  oil  after  'the*  bringing!  of  said  action ;  -absque  hoCj  that 
the  said  suit,  etc. ,  was  brought  and  prosecuted  in  said  circuit 
court  by  him,  this  defendant,  as  set  forth  in  said  replication, 
and  this  he  is  ready  to  verify,  and  prays  judgment,  etc. 

To  this  rejoinder  the  plaintiffs  put  in  a  general  demurrer, 
and  the  county  couii}  adjudged  this  rejoinder  to  be  bad,  and  the 
defendant  filed  exceptions  to  these  decisions  of  the  county  court 
upon  the  demurrers,  and  has  brought  the  case  up  in  the  way 
pointed  out  by  statute;  and  he  comes  now  into  this  court  as  a 
plaintiff  in  a  writ  of  error. 

Mr.  H.  Adams,  in  a  labored  argument  for  the  defendant,  ad- 
ducing many  cases  as  authorities,  endeavored  to  support  the 
positions  that  as  to  a  state  court,  the  circuit  court  of  the  United 
States  is  a  foreign  court;  that  it  is  an  inferior  court  of  special 
and  limited  jurisdiction;  that  their  judgments  are  void  when 
they  have  no  jurisdiction  of  the  cause,  and  that  the  record  does 
not  estop  the  defendant  from  showing,  by  plea,  that  which  shows 
that  the  court  had  no  jurisdiction.  From  all  which  positions 
he  inferred  that  nil  debet,  concluding  to  the  country,  was  a  good 
plea  to  this  action;  also,  that  the  facts  set  forth  in  his  rejoinder 
are  good  and  sufficient  to  show  this  defendant  not  bound  by 
this  judgment;  and  further  that  the  traverse  in  his  rejoinder 
met  the  gist  of  the  plaintiffs'  replication.  We  have  felt  no  dis« 
position  to  hear  the  plaintiffs'  counsel  upon  a  case  so  plain. 
Indeed,  the  defendant's  counsel  might  have  saved  themselves 
considerable  labor  by  examining  two  decisions  of  this  court, 
reported  in  the  second  volume  of  Vermont  reports:  Hoxie  v. 
Wright,  263,  and  Bellows  et  ah  v.  Ingham,  675.  Soon  after  the 
establishment  of  the  constitution  of  the  United  States  there 
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were  decisions  in  Massachusetfcs  and  New  Tork  which  treated 
judgments  of  the  courts  of  the  neighboring  states  as  foreign 
judgments,  and  admitted  defendant  to  impeach  them,  and  inquire 
into  the  original  merits.  But  those  decisions  have  long  since 
been  overruled,  and,  we  believe,  are  nowhere  treated  as  law. 
The  first  time  the  subject  was  investigated  by  Judge  Parsons, 
that  doctrine  was  overruled.  It  never  was  adopted  in  this  state. 
If  the  debtor  in  the  judgment  was  not  an  inhabitant  of  the  state 
in  which  the  judgment  was  rendered,  and  never  submitted  to 
the  jurisdiction  of  the  court  rendering  the  judgment,  and  never 
appeared  in  the  action,  either  bj  himself  or  attorney,  he  is  not 
bound  by  the  judgment  when  sued  upon  it  iu  another  state; 
but  he  may  plead  specially  that  which  shows  that  the  court 
which  rendered  the  judgment  had  him  not  so  before  them  as  to 
haTe  jurisdiction  over  him;  and  thereby  avoid  its  prima  facie 
force  over  him.  But  if  the  court  rendering  the  judgment  had 
no  jurisdiction  over  the  subject-matter,  when  this  is  made  to 
appear,  the  judgment  is  of  no  force  anywhere.  In  such  a  case 
we  should  treat  one  of  our  own  judgments  as  a  nullity. 

Should  we  treat  the  circuit  court  as  we  would  treat  the  courts 
of  a  neighboring  state  (and  there  seems  no  reason  to  treat  them  as 
of  less  power  or  as  entitled  to  less  respect),  they  are  not  foreign 
courts  in  the  sense  the  defendant  contends  for.  It  reems  rather 
singular  to  hear  the  circuit  courts  spoken  of  as  of  inferior  juris- 
diction, when  they  have  jurisdiction  over  all  the  most  import- 
ant controversies  iu  the  nation  that  arise  between  others  than 
citizens  of  the  same  state.  They  are  inferior  to  the  supreme 
court  of  the  United  States,  but  to  no  other  courts.  They  are 
courts  of  limited  jurisdiction,  it  is  true;  not  limited  to  trifling 
matters,  but  to  those  great  questions  which  may  arise  between 
intissens  of  different  states,  and  some  other  cases  where  it  was 
Biipposed  jealousies  might  exist  if  the  creditor  was  confined  to 
the  courts  of  the  state  in  which  his  debtor  resided.  But  within 
those  limits  they  have  as  uncontrolled  jurisdiction  as  any  courts 
whatever,  both  at  law  and  in  chancery. 

But  the  effort  to  establish  this  doctrine  in  this  case  could 
avail  nothing,  even  if  the  doctrine  were  correct.  For  the  repli- 
cation has  averred  all  those  matters  which  show  that  the  circuit 
court  had  jurisdiction  to  render  the  judgment  now  in  contro- 
versy, and  which  shows  the  defendant  to  have  chosen  his  own 
jurisdiction,  and  called  the  present  plain  tiffs  before  that  court 
as  defendants,  and  that  they  appeared  and  made  a  successful 
defense. 
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Bat  the  defendant  further  contends  that  the  new  matter  intro- 
duced into  his  rejoinder,  that  the  suit  was  brought  by  one  Van 
Ness,  without  the  knowledge  or  consent  of  him,  the  defendant, 
absolves  this  defendant  from  the  force  of  this  judgment.  We 
decided  otherwise  in  the  case  of  Tichou£  v.  Gilley,^  in  Chitten* 
den  county.  We  there  decided  that  so  far  as  related  to  the  bill 
of  costs,  recovered  against  the  plaintiff,  he  was  at  all  eventa 
liable  to  the  defendants;  that  his  liability  is  so  fully  established 
by  the  record,  that  it  can  not  be  controverted  in  the  collection 
of  the  bill  of  cost.  But  it  might  be  otherwise  with  regard  to 
anything  done  under  the  execution,  like  taking  the  property  of 
some  third  person  on  the  execution.  But  it  would  not  be  yeij 
direct  justice  to  drive  these  plaintiffs  to  prove,  by  evidence 
aliunde,  that  the  present  defendant,  the  then  plaintiff,  brought 
his  own  action. 

The  defendant  further  contends  that  his  rejoinder  traversee  the 
most  important  part  of  the  replication.  If  it  were  so,  it  only 
traverses  the  very  fact  established  by  the  record,  and  the  veij 
fact  established  for  the  plaintiffs,  on  the  plea  of  nul  iid  record. 
Moreover,  this  averment  in  the  rejoinder  under  the  abaqtie  hoc, 
was  not  to  be  treated  as  a  traverse.  The  new  matter,  intro- 
duced by  the  defendant  into  his  rejoinder,  was  the  only  matter 
to  be  met  by  the  plaintiflii.  The  defendant  concluded  his  re- 
joinder with  a  TeriJSoation,  and  the  plaintifb  might  either  trav- 
erse this  new  matter  as  false,  or  demur  to  the  rejoinder  as  im- 
material. He  chose  the  latter.  And  we  consider  the  rejoinder 
clearly  insufSdent. 

What  is  alre^y  observed  leads  to  the  necessary  result,  thai 
nil  debet  is  not  a  good  plea  to  this  judgment.  It  was  to  oany 
before  the  jury  the  verity  of  the  record,  in  a  case  where  the 
record  is  in  law  absolute  veriiy,  and  only  to  be  tried  by  the 
inspection  of  the  court. 

The  judgment  of  the  county  court  is  affirmed. 

L  8TI.41S. 


CASES 


XX  TBM 


COURT  OF  APPEALS 


OF 


YIBGINIA. 


GhBISTIAK  i;.MlLLEB. 

18  Lbob,  78.] 

Appkllatb  Coubt  has  ko  Powkb  to  Inspect  the  minatee  of  the  proceed- 
ingi  taken  by  the  derk  of  the  court  from  which  the  appeal  is  takeD,  for 
the  porpoae  of  correcting  an  alleged  mistake  in  the  entry  of  the  jndg- 
ment  in  the  order  book. 

AcnOK  UPON  A  BoKD  CAN  NOT  BB  DEfiATBD  by  showing  that  the  oonsider- 
Mtioa  thereof  was  a  promiae  to  deliTer  a  quantity  of  com,  which  the  obligee 
has  failed  to  do. 

PaBOi.  EviDXNCS  D  Inadmibszbli  to  Show  that  the  oonaideration  of  a 
bood  haa  failed  in  part. 

Lr  AX  Action  upon  a  Bond,  a  Pabt  op  thi  Ck)Nsn>KBATioN  of  which  was 
an  agreement  to  deliTcr  a  quantity  of  com  at  a  fntnre  day,  a  failare  to 
comply  with  sooh  agreement  can  not  be  pleaded  as  a  set-off.  Snch  fail- 
tore  IS  a  breach  of  contract  for  which  the  obligor  haa  his  remedy  in  a 
separate  action. 

DotiND  lOB  Unuquidatbd  Dam aqes  can  not  be  set  off  against  an  ascertained 
demand,  nor  can  cross-demands  for  unliquidated  damages  be  setoff 
against  each  other. 

Diet  brought  in  the  circuit  court  of  Amherst,  by  Boyd  Mil- 
ler, assignee  of  Thomas  Ooleman,  against  Christian  and  wife 
and  oue  Carter,  upon  a  bond  for  four  hundred  and  eightj-niue 
dollars,  executed  by  Carter,  and  by  Mrs.  Christian  while  a/eme- 
sofe.  Plea,  payment,  on  which  issue  was  joined.  Verdict  and 
judgment  for  plaintiff*. 

In  the  record  filed  in  the  court  of  appeals,  it  appeared  that 
there  were  only  eleven  men  impaneled  and  sworn  upon  the 
jury.  At  the  trial  defendants  relied  upon  a  set-off,  notice 
thereof  having  been  given  as  provided  by  the  statute:  1  Bev. 
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Code,  c.  128,  sec.  87,  p.  510.  It  appeared,  from  the  evidence, 
that  Mrs.  Christian  had,  a  short  time  before  the  date  of  the 
bond,  purchased  a  quantity  of  corn  of  Coleman,  to  be  by  him 
delivered  to  her  at  a  future  day,  subsequent  to  the  date  of  the 
bond;  that  the  corn  was  never  delivered,  and  that  the  price 
which  she  contracted  to  pay  for  it  was  a  part  of  the  considera- 
tion of  the  bond  in  suit.  On  motion  of  plaintiff's  counsel,  the 
court  instructed  the  jury  that  if  it  appeared  from  the  evidence 
that  the  price  of  the  corn  was  part  of  the  consideration  of  the 
bond,  it  was  not  to  be  allowed  as  a  set-off  in  this  action.  De- 
fendants filed  their  bill  of  exceptions  to  the  instruction  of  the 
court,  and  appealed  from  the  judgment  to  this  court. 

Johnson,  for  appellant. 

Stanard^  contra, 

Cabb,  J.  It  appears  by  the  record  that  there  were  but  eleven 
jurors  sworn.  It  was  suggested  by  the  appellee's  counsel  that 
this  might  be  an  error  of  the  clerk  in  transferring  the  proceed- 
ings from  his  minute  book  to  the  order  book.  Whatever  power 
this  fact  might  give  the  court  below  to  correct  the  entry  in  the 
order  book,  I  presume  it  gives  to  this  court  no  power  on  thai 
subject.  For  this  error,  therefore,  the  judgment  must  be  re- 
versed, and  the  cause  sent  back. 

But  there  was  another  point  argued,  that  presented  by  the 
bill  of  exceptions  to  the  instruction  given  by  the  circuit  court 
to  the  jury,  and  as  that  point  will  again  arise  in  the  trial  there, 
it  may  not  be  amiss  to  give  our  ideas  upon  it.  It  was,  indeed, 
the  only  point  which  the  appeal  was  intended  to  bring  up. 
The  attempt  was  to  set  off  in  this  action  the  price  of  a  parcel  of 
corn  not  delivered  according  to  contract  by  Coleman,  the  ob- 
ligee, which  formed  a  part  of  the  consideration  of  the  bond  on 
which  the  action  was  brought;  in  other  words  (as  it  seems  to 
me),  to  deduct  the  price  of  the  com  from  the  bond,  that  pari 
of  the  consideration  having  failed.  This,  I  think,  was  inad- 
missible, upon  the  principle  that  one  can  not  at  law  inquire 
into  the  consideration  of  a  bond  in  a  case  like  this.  Suppose 
the  whole  consideration  had  been  com,  could  the  defendants 
have  defeated  the  action  by  showing  a  non-delivery?  Here 
were  two  contracts.  Mrs.  Coleman  gave  her  bond  to  pay  so 
much  money.  The  obligee  bound  himself  to  deliver  her  so 
much  corn.  Each  had  an  action.  But  hers  was  for  unliqui- 
dated damages,  and  they  can  never  be  set  off  against  a 
liquidated  demand.     Besides,  the  claims  were  not  mutual;  noi 
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due  in  the  same  right.  In  a  suit  by  Mrs.  Christian  for  non- 
delivery of  corn,  the  bond  could  not  have  been  set  off.  The 
law  is  settled  on  this  subject,  both  by  English  and  American 
decisions;  it  is  not  necessary  to  refer  to  them.  I  think  the  in- 
Btructior.  given  to  tbe  jury  ;aa  right. 

Cabkll  and  Bbookb,  JJ.,  concurred. 

TuGKEB,  P.  The  reversal  of  the  judgment  is  inevitable.  The 
issue  was  tried  by  eleven  instead  of  twelve  jurors,  which  is  a 
fatal  error.  It  was  suggested,  indeed,  that  the  minutes  of  the 
court's  proceedings  might  show  that  there  were  twelve  persons 
sworn  to  try  the  issue,  the  name  of  one  of  whom  was  omitted 
bj  mistake  in  drawing  up  the  orders.  But  though  the  com- 
plete records  in  the  county  courts  are  amendable  by  the  minutes 
since  these  last  are  the  act  of  the  court,  whereas  the  full  record 
is  the  act  of  the  clerk  in  his  office,  yet  in  the  circuit  courts  the 
minutes  are  mere  memoranda  of  the  clerk,  while  the  orders 
have  the  sanction  of  the  court's  authority.  They  are  directed 
to  be  drawn  up  at  large  in  the  interval  of  the  court,  to  be  read 
over  at  its  next  sitting,  and  corrected  where  correction  is  neces- 
BBij;  and  this  for  preventing  errors  in  the  proceedings:  1  Bev. 
Code,  c.  69,  sec.  46,  p.  237.  It  would  be  subversive  of  the 
spirit  of  this  provision  to  consider  the  orders  thus  examined 
and  approved  as  subject  to  be  controlled  by  the  loose  mem- 
oranda of  the  ministerial  officer;  and  so  this  court  has  decided. 

With  respect  to  the  point  appearing  in  the  exceptions,  on 
which  the  opinion  of  the  court  is  desired,  I  have  no  doubt  that 
the  set-off  was  properly  rejected,  though,  perhaps,  for  reasons 
different  from  that  which  seems  to  have  prevailed  with  the  court 
below.  1.  The  action  was  a  joint  action  against  two,  and 
the  set-off  attempted  was  the  individual  demand  of  one  of  the 
defendants  against  the  obligee.  It  is  vain  and  useless  to  specu- 
late now  upon  the  reasonableness  of  permitting  or  refusing  such 
s  set-off;  it  has  been  too  frequently  settled  by  the  practice  of 
the  courts  that  such  a  set-off  is  not  allowable,  for  the  court  now 
to  act  upon  a  different  principle:  Eitchie  and  Wales  v.  Moore,  5 
Mnnf .  888;  Porter  v.  Nekervis,  4  Band.  459.  It  is  of  very  little 
importance  whether  a  defendant  shall  be  permitted  to  make  his 
discount,  or  be  driven  to  his  cross  action;  but  it  is  of  vital  im- 
portance that  the  practice  of  the  courts  should  not  be  in  a  state 
of  continual  fluctuation.  If  it  were  necessary  to  do  more  than 
to  intrench  ourselves  behind  the  numerous  authorities  on  the 
sabject,  perhaps  it  might  not  be  difficult  to  show  that  the  courts 
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eould  not  have  extended  the  doctrine  of  set-off  farther  than 
they  have  done,  without  subjecting  themselves  to  the  just  im* 
putation  of  judicial  legislation.  It  might,  moreover,  be  possi- 
ble to  show  that  justice  and  convenience  conspired  to  impose  a 
limit  upon  the  power  of  introducing  a  yarietj  of  litigations  into 
the  same  action.  But  I  content  myself  with  resting  upon  the 
authorities  just  cited  as  conclusive  of  the  point.  2.  The  discount 
offered  in  this  case  would  have  conflicted  with  an  established 
rule.  A  demand  for  unliquidated  damages  can  not  be  set  off 
against  an  ascertained  demand,  nor  can  cross  demands  for  un- 
liquidated damages  be  set  off  against  each  other:  Eotolel  v. 
Strickland,  1  Cowp.  56;  Weigall  v.  Waters,  6  T.  R.  488.  What, 
then,  is  the  nature  of  the  defendant's  demand  in  this  case?  It 
arises  out  of  a  breach  of  a  contract  to  deliver  a  qoantiiy 
of  corn.  She  has  paid  no  money,  and  there  is  none,  there- 
fore, for  her  to  recover  back.  Her  only  remedy,  in  case  the 
plaintiff  gets  a  judgment  on  her  bond,  is  to  sue  Coleman 
for  damages  for  failing  to  deliver  the  corn,  in  which  she 
would  recover,  not  the  contract  price,  but  the  value  of  the 
article  at  the  time  it  should  have  been  delivered,  with 
interest:  BuU  v.  Douglas,  4  Munf.  303  [6  Am.  Dec.  518J; 
Merryman  v.  Griddle,  Id.  542;  Douglass  el.  oZ.  v.  McAllister,  3 
Cranch,  298;  Oainsford  v.  Carroll,  2  Barn.  &  Cress.  624;  9  Com. 
L.  B.  204.  This,  then,  is  strictly  a  demand  for  unliquidated 
damages,  and  therefore  not  a  proper  set-off.  I  am  not  inatten- 
tive to  the  principle  that  if  the  vendor  of  an  article  to  be  deliv- 
ered at  a  future  day,  under  a  parol  contract,  fails  to  fulfill  his 
engagement,  the  buyer  may  disaffirm  the  contract,  and  if  he  has 
paid  his  money,  may  recover  it  back  on  a  general  count  of  tn- 
d^ntatus  assumpsit.  For,  in  such  case,  the  breach  by  one  party 
and  the  diaffirmance  by  the  other  put  an  end  to  the  contract. 
It  is  no  longer  an  open  and  subsisting  contract  (upon  which 
general  indebUaJtus  assumpsit  will  not  lie),  but  the  express  con- 
tract is  at  an  end,  and  the  implied  obligation  to  refund  the 
price  springs  up  from  the  transaction. 

But  this  doctrine,  I  take  it,  can  have  no  application  where 
the  contract  to  pay  is  evidenced  by  deed.  In  such  case  the 
buyer  can  neither  disaffirm  the  contract,  nor  plead  that  the 
consideration  has  failed.  Thus,  if  one  give  his  bond  for  five 
hundred  dollars  to  another  (one  hundred  barrels  of  flour  to  be 
delivered  at  new  year's  day,  being  the  actual  consideration, 
though  not  expressed  so  to  be),  the  obligor  can  not  disaffirm 
the  contract  upon  the  failure  of  the  oblip:ee  to  deliver  the  floor. 
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His  only  remedy  at  law  is,  to  submit  to  a  jadgmcnt  on  the 
bond,  and  commence  his  action  for  damages.  The  measure  of 
the  damages,  in  case  the  price  be  not  paid,  would  be  the  differ- 
ence between  the  contrnct  price  and  the  market  price  at  new 
year,  when  the  flour  should  ha^e  been  delivered:  Oainsfard  t. 
GarroU.  But  when  the  price  has  been  paid,  or  the  vendor  has 
a  judgment  for  it,  the  measure  of  damages  is  the  whole  value 
of  the  article  at  the  time  fixed  for  the  delivery.  Such  is  pre* 
eisely  the  case  here.  The  defendant  bought  corn  of  Coleman, 
and  gave  her  bond  for  the  price.  She  can  not  vacate  her  bond 
by  alleging  the  failure  to  deliver  the  com,  but  she  must  resort 
to  her  cross  action  to  recover  damages  for  the  non-delivery. 
This,  then,  is  strictly  a  right  to  unliquidated,  and  indeed  very 
Uicertain  damages;  depending  upon  the  fluctuating  value  of 
com  in  our  market.  In  every  aspect  of  the  case,  therefore,  I 
think  the  set-off  was  properly  rejected. 


PowKB  OF  Afpxllatk  Court  after  xemittitar  isaned:  Legg-v,  Overbagk, 
21  Am.  Deo.  115,  note  11& 

Sir-orr.— See  generally  as  to  what  may  the  subject  of,  note  to  Gregg  v. 
JamiSf  12  Am.  Bea  152.  Unliquidated  damages  for  tort  are  not  allowable 
is:  Oogel  v.  Jaeoby^  9  Id.  339. 


Gabthbae  V.  Bbown. 

{S  IiBII0B,9e.] 

Dklasatioii  m  ah  AcnoN  ov  Ck>vxNAirr  can  only  be  resorted  to  in  the 
^^pellate  court,  for  the  purpose  of  determiaing  whether  a  cause  of  action 
has  been  stated,  the  covenant  itself  not  having  been  set  out  in  the 

jAmmAingm  Qpon  Oysr. 

OoVBIAmS  ABM  TO  BX  CoNSIDXBXD  AS  XFTHXR  JODTT  OB  SXVXBAL,  accord- 
ing to  the  rights  and  interests  of  the  parties;  and  although  a  covenant 
be  joint  and  several  in  its  terms,  yet  if  the  legal  interest  and  cause  of 
action  be  joint,  the  action  must  be  brought  by  all;  but  if  the  interest 
and  caoae  of  action  be  several,  the  action  must  be  brought  by  one  only, 
though  the  covenant  be  joint  in  its  terms. 

OL  GovKKAJiTXD  WITH  K  AND  J.  that  he  would  pay  them  "  three  hundred 
doUsra,  to  wit,  to  each  of  them  one  moiety  thereof,  and  also  the  sum  of 
four  hundred  doQsrs,"  upon  certain  condition;  heid,  that  this  was  a 
covenant  to  K  and  J.  severally,  to  pay  each  a  moiety  of  each  sum;  and 
that  J.  being  dead,  K  could  not  maintain  an  action  to  recover  the  whole 
of  both  sums. 

AcTEOK  for  breach  of  covenant,  brought  by  Brown  against 
Oarthrae  in  the  county  court  of  Bockingham.  Brown's  decla- 
ntion  stated    "that  the  defendant  Carthrae,  on  the  eighth 
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December,  1804,  and  during  the  life  of  one  Jarman,  since  de* 
ceased,  by  his  certain  written  obligation,  sealed  with  his  seal, 
of  which  profert  was  made,  covenanted  to  and  with  the 
plaintiff  Brown,  and  the  said  Jarman,  that  he,  Carthrae,  would 
pay  the  plaintiff  and  the  said  Jarman^  the  sum  of  three  hun- 
dred dollars,  to  wit,  to  each  of  them  one  moiety  thereof,  on  or 
before  the  twenty-fifth  December,  then  next  ensuing,  and  alao 
the  sum  of  four  hundred  dollars  at  and  upon  the  day  when  a 
certain  turnpike  road  in  the  obligation  after  mentioned  should 
be  completed  and  delivered,  but  with  this  condition,  that  if 
the  plaintiff  and  Jarman  should  fail  to  complete  the  turnpike 
road  across  the  south  mountain  agreeably  to  contract,  the^ 
thereby  bound  themselves  to  refund  all  moneys  received  of  the 
defendant  Carthrae,  with  legal  interest;  but  should  the  said 
road  be  completed  agreeably  to  contract,  then  the  obligation 
whereby  the  defendant  bound  himself  to  pay  the  moneys  afore* 
said,  should  be  valid  and  binding  on  the  defendant." 

Plaintiff  further  averred  that  he  and  the  said  Jarman,  in  his 
life-time,  and  the  plaintiff  since  his  death,  had  completed  and 
delivered  the  turnpike  road  according  to  contract,  but  that  de- 
fendant had  failed  to  pay  either  of  said  sums  to  Jarman,  in  bis 
life-time,  or  to  plaintiff. 

Carthrae  pleaded  that  neither  Jarman  nor  Brown  had  com- 
pleted the  turnpike  road.  Oyer  was  not  taken  of  the  coyenant 
on  which  the  action  was  brought,  but  it  was  set  forth  in  a  bill 
of  exceptions  taken  upon  a  point  that  arose  during  the  progress 
of  the  trial.  Verdict  for  Brown  for  both  sums,  subject  to  cer- 
tain credits,  and  judgment  accordingly.  Carthrae  appealed  to 
the  circuit  court,  where  the  judgment  was  affirmed.  He  then 
applied  by  petition  to  this  court  for  a  supersedeas,  which  was 
allowed. 

Johnson,  for  plaintiff  in  error. 

Leigh,  contra. 

Brooke,  J.  As  the  bond  is  not  made  part  of  the  record  by 
the  pleadings,  it  is  not  to  be  so  treated,  though  it  is  noticed  in 
the  bill  of  exceptions,  but  the  declaration  alone  is  to  be  looked 
to  for  the  terms  of  the  covenant  on  which  the  suit  is  brought. 

It  is  a  well-settled  principle  that  covenants  are  to  be  consid- 
ered as  either  joint  or  several,  according  to  the  rights  and  in- 
terests of  the  parties,  and  this  on  the  soundest  reason;  for 
though  a  covenant  with  several  persons  be  joint  and  several  in 
its  terms,  yet  if  the  legal  interest  and  cause  of  action  be  joint. 
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the  action  must  be  brought  by  all;  and,  on  the  other  Land,  if 
ihe  interest  and  cause  of  action  be  several,  the  action  must  be 
brought  by  one  only,  though  the  covenant  be  in  its  terms  joint: 
Anderson  ▼.  Martindale,  1  East,  497;  1  Wms.  Saund.  153.  This 
rule  of  construction  of  covenants,  though  apparently  technical, 
effects  the  great  purposes  of  justice,  and  avoids  great  incon- 
venience, and  the  costs  of  multiplied  suits.  So,  where  there 
is  but  one  duty  covenanted  to  be  performed  to  two  or  more, 
they  have  a  joint  interest  and  but  one  action;  otherwise,  the  de- 
fendant would  be  vexed  with  two  or  more  suits  for  one  thing, 
and  the  court  would  not  know  for  whom  judgment  should  be 
pronounced.  On  the  other  hand,  where  the  rights  are  distinct, 
and  plainly  separate,  the  action  must  be  several:  for  if  a  joint 
action  be  brought,  there  must  be  a  joint  judgment;  and  one 
might  recover  a  judgment  for  the  rights  of  another,  and  by  sur- 
vivorship at  the  common  law,  claim  the  whole  interest,  instead 
of  his  due  proportion.  It  may  happen  also,  that  where  there 
is  but  one  duty  to  be  performed  to  one  of  two  individuals,  yet 
both  may  be  interested  in  the  performance  of  it;  in  such  case 
the  contract  is  joint,  and  both  must  sue;  as  where  A.  owes  B. 
one  hundred  pounds,  and  C.  owes  A.  a  like  sum,  and  conve- 
ants  with  A.  and  B.  to  pay  it  to  B.,  here  A.,  though  he  is  to  re- 
ceive nothing,  is  interested  in  the  payment  to  B.,  and  the 
action  must  be  joint.  Indeed,  where  a  party  covenants  with 
two  to  pay  money  to  one  only,  the  law  presumes  an  interest  in 
the  other,  although  he  is  to  receive  nothing,  because  he  is 
joined  in  the  contract,  and  there  can  be  no  other  assignable 
motive  for  it;  and  there  the  action  must  be  joint,  as  in  Ander' 
won  ▼.  Mdrtindale,  The  interest  presumed  in  such  case  must  be 
a  joint  interest,  as  two  could  not  have  a  several  interest  in  the 
performance  of  a  single  duty  to  one  of  them.  But  where  the 
covenant  is  vnth  two  jointly,  to  pay  to  them  fifty  pounds  each, 
or  to  deliver  a  horse  to  e&sh,  in  that  case,  though  the  language 
of  the  covenant  is  joint,  yet  the  interest  is  several;  for  there  are 
two  duties  to  be  performed,  instead  of  a  single  duty,  which  two 
duties  may  be  severed;  and,  as  the  interest  of  each  is  distinct 
aod  separate,  and  the  one  has  no  interest  in  the  perform- 
ance of  the  duty  to  the  other,  by  any  inference  from  the 
covenant  being  joint,  it  is  to  be  considered  several  and  not 
joint;  it  is  unlike  the  case  in  which  the  covenant  is  with  two, 
and  the  duty  to  be  performed  to  one  only.  So,  where  the  cove- 
nant is  joint  and  several  in  its  terms,  yet  if  it  appears  that  the 
interest  and  cause  of  action  are  joint,  the  action  must  be  joint; 
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as  if  one  ooveuants  to  do  an  act  for  the  benefit  of  two,  and 
binds  himself  to  them,  and  each  of  them,  for  performance,  the 
action  must  be  joint,  though  these  last  wordi  are  words  of  sev- 
eralty: Slingsby'a  case,  5  Co.  19,  a;  2  Bac.  Abr.  Covenant,  D^ 
68.  For,  as  there  is  a  single  duty  only,  a  single  action  only 
will  lie,  or  there  would  be  a  double  recovery. 

These  principles  govern  the  case  before  us.  The  declaration 
alleges  that  the  defendant '  'covenanted  with  Brown  and  Jaiman  to 
pay  them  three  hundred  dollars"  (had  it  stopped  there  it  would 
have  been  a  joint  covenant;  bat  it  proceeds),  "  to  wit,  to  each  of 
them  one  moiety  thereof."  These  are  obviously  words  of  sever- 
alty :  two  distinct  duties  are  to  be  performed,  in  which  each  has 
a  distinct  and  several  interest.  The  words  that  follow,  '*  also 
the  sum  of  four  hundred  dollars,"  do  not  alter  the  character  of 
the  preceeding  covenant,  but,  on  the  contrary,  take  its  charac- 
ter from  it,  as  in  Northumberland  v.  Errington,  5  T.  B.  522. 
Neither  do  the  words  "  to  each  of  them  a  moiety  thereof,"  give 
to  that  part  of  the  preceding  covenant  a  several  as  well  as  joint 
character  merely:  they  extinguish  its  joint  character,  not  by 
adding  a  new  principle  to  the  contract,  but  by  explaining  that 
which  the  previous  words  seemed  to  give  it.  Those  words  "  to 
each  of  them  a  moiety  thereof,"  do  not  make  the  covenant  joint 
and  several,  but  several  only.  It  is  a  covenant  to  pay  several 
sums  to  each  of  them,  and  not  to  perform  a  single  duty  to  both 
of  them;  a  covenant  to  pay  several  sums  to  each  of  two  persons 
respectively,  one  hundred  and  fifty  dollars  to  one  and  one  hun- 
dred and  fifty  dollars  to  the  other.  Each  has  a  distinct  interest 
in  one  of  the  sums  and  no  interest  in  the  other.  Nor  does  the 
joint  contract  of  Brown  and  Jarman  for  the  labor  or  duty  to  be 
performed  on  their  part,  affect  the  covenant  of  Carthrae  to  pay 
for  that  labor.  Though  their  contract  for  the  labor  was  joints 
ihey  might  intend  to  be  paid  for  it  severally. 

Upon  this  ground,  without  noticii)g  the  point  presented  bj 
the  bill  of  exceptions,  both  judgments  are  to  be  reversed. 


Winn  v.  Bob. 

[8  Lbzoh,  140.1 
NxTNOUFATiVB  WiLL. — ^Words  spoken,  to  constitute  a  nimcapative  wJO, 
most  have  been  uttered  by  a  person  in  exiremU,  who  had  at  the  time  of 
uttering  such  words  a  present  intent  to  make  them  his  will,  which  intent 
should  be  distinctly  indicated  by  calling  upon  some  person  present  to 
take  notice  that  he  intended  them  as  his  will,  or  by  doing  some  act  frooi 
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wbidi  it  will  dearly  appear  that  the  words  were  intended  to  be  tecta- 

mimtaiy. 
Sieves  Claimiko  to  have  been  Emancipated  by  will,  whether  they  can  be 

allowed  to  proaecute,  in  forma  pauperis,  a  suit  to  have  the  will  proved  and 

recorded  in  a  conrt  of  probate,  nnder  the  provisions  of  the  Rev.  Code,  c. 

124^  sees.  4,  5,  p.  481,  quaert, 
y^uxiHXSL  Slaves  can  be  emancipated  by  a  nnnenpative  will  under  the  pro- 

Tision  of  the  Rev.  Cknle,  c  111,  sec.  5S,  quart. 

Bob  and  ten  others,  who  had  been  the  slaTes  of  John  Andrew 
Schwartz,  deceased,  late  of  Nottoway  coanty,  in  his  life'time, 
filed  their  petition  in  the  county  court,  setting  forth  that  they 
had  been  emancipated  by  their  late  owner  by  his  last  will,  but 
that  DO  executor  was  named  therein,  and  it  had  not  been  ad- 
mitted to  probate  nor  any  administration  granted  upon  the  de- 
cedent's estate;  that  they  were  still  held  in  slavery  by  the  testa- 
tor's next  of  kin.  They  prayed  permission  to  sue  in  forma 
pauperis^  to  have  the  will  proved  and  recorded,  and  thereby  to 
recover  their  freedom,  according  to  the  statute  1  Bev.  Code,  c* 
124,  sees.  4,  5,  p.  481.  The  county  court  granted  them  permiis- 
sion,  and  assigned  them  counsel,  who  presented  for  probate  a 
paper  containing,  as  they  alleged,  the  nuncupative  will  of  the 
decedent,  as  follows:  ''In  the  name  of  God,  amen.  I,  J.  A. 
Schwartz,  of  the  county  of  Nottoway,  being  in  my  perfect 
senses,  do  make  and  declare  this  my  last  will  and  testament, 
1.  My  will  and  desire  is,  that  all  my  real  estate  shall  be  dis- 
posed of  at  public  auction,  and  the  proceeds  of  the  same  appro- 
priated to  the  payment  of  my  debts.  2.  My  will  and  desire  is, 
that  my  servants  Bob,  Frank,  Polly,  and  her  children  be  eman- 
cipated and  entitled  to  all  the  privileges  of  free  persons  of  color 
forever;  also,  Bob's  wife  Letty,  and  her  children.  8.  It  is  my 
will  and  desire  that  one  half  of  the  remaining  part  of  my  estate 
be  given  to  Juliana  Malvina  Winn." 

A.  B.  Winn,  one  of  the  heirs  of  deceased,  contested  the  pro- 
bate. The  county  court  refused  to  record  the  paper,  being  of 
the  opinion  that  it  was  not  the  will  of  the  decedent.  Appeal 
was  taken  to  the  circuit  court,  and  the  evidence  was  set  out  in 
the  record.  There  were  four  witnesses,  and  their  testimony 
was,  in  substance,  that  about  three  hours  before  the  decedent's 
death,  there  being  present  at  the  time  Dr.  Worsham,  Mrs. 
Winn,  three  persons  named  Pollard,  Eanes,  and  Morgan,  and 
three  of  the  petitioners.  Bob,  Frank,  and  Polly,  it  was  sug- 
gested to  the  deceased  that  he  had  better  make  his  will,  and  he 
eonsenting.  Dr.  W.  handed  Morgan  pen,  ink,  and  paper,  tell- 
ing him  that  Schwartz  wished  to  make  his  will;  Morgan  seated 
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himself  at  a  table  in  a  distant  part  of  the  room.  Then  Dr.  W. 
stood  at  the  bedside,  and  Schwartz  commenced  by  saying,  **  he 
wished  his  real  estate  to  be  disposed  of,  and  the  proceeds 
appropriated  to  the  payment  of  his  just  debts."  Dr.  W.  then 
communicated  this  to  Morgan,  who  committed  it  to  paper. 
Dr.  W.  then  returned  to  the  bed  where  Schwartz  was,  and  a 
conversation  ensued  between  the  latter  and  the  appellees,  in 
which  he  asked  them  if  they  desired  to  be  free,  and  they  an- 
swered in  the  afiirmative;  he  said  that  they  should  be  free,  and 
thereupon  Dr.  W.  communicated  this  to  Morgan,  who  com- 
mitted it  to  paper.  The  balance  of  the  will  was  completed  in 
the  same  way.  At  the  time  of  making  such  disposition  of  hia 
property,  Schwartz  was  in  his  senses,  but  as  he  uttered  the  last 
part  which  was  written  down  by  Morgan,  he  was  taken  with  a 
strangling,  and  soon  after  died.  The  decedent  did  not  request 
Morgan  to  write  his  will,  and  it  did  not  appear  that  he  knew 
that  Morgan  was  writing  down  the  words  he  spoke.  He  did 
not  call  upon  any  person  present  to  take  notice  that  the  words 
he  spoke  were  his  will.  The  circuit  coart  reyersed  the  decision 
of  the  county  court,  and  admitted  the  paper  to  probate  as  the 
nuncupative  will  of  Schwartz.  Winn  appealed  from  the  judge- 
ment of  the  circuit  court. 

Spooner  and  Johnson^  for  the  appellant. 
Macfarland  and  Leigh^  contra, 

Oabb,  J.  In  this  case,  three  points  were  made  in  the  aiga* 
ment:  1.  Can  the  petitioners  appear  as  parties  in  this  contro- 
versy?  2.  Can  slaves  be  emancipated  by  a  nuncupative  will? 
8.  Is  this  a  good  nuncupative  will  ?  I  shall  consider  this  last 
point  only.  The  doctrine  of  nuncupative  wills  was  taken  from 
the  civil  law,  and  is  of  very  ancient  date.  The  abuses  and 
frauds  which  were  practiced  under  it,  gave  rise  to  the  provision 
of  the  statute,  29  Oar.  II.,  c.  8,  sec.  19,  from  which  our  act 
is,  with  some  variations,  taken.  The  intention  of  the  statnte 
was  not  to  give  a  new  principle,  but  to  correct  a  mischief,  and 
it  should  be  so  construed  as  to  advance  the  remedy.  It  is  said, 
in  a  note  on  Maithews  v.  Warner,  4  Yes.  196,  that  the  case  of 
Cole  V.  Mordaunt,  before  Lord  Chancellor  Nottingham,  in  the 
twenty-eighth  year  of  Charles  II.,  was  the  principal  case  which 
gave  rise  to  the  English  statute  of  frauds.  That  was  a  case  in 
which  nine  witnesses  swore  to  a  nuncupative  will;  and  yet,  on 
a  trial  at  bar  in  the  court  of  king's  bench ,  it  appeared  that  most 
of  them  were  perjured,  and  Mrs.  Cole  guilty  of  subornation.  In 
the  case  before  us,  there  is  not  the  slightest  imputation  upon 


Nov.  1831.]  Newell  v.  Maiberby. 


201 


the  wiinesseSy  but  that  must  not  influence  our  decision  u])(}n 
tho  law.  The  deceased  was  truly  in  extremis,  for  before  tbe 
busineBS  was  finished,  his  mind  began  to  wander;  he  was  taken 
with  a  strangling;  they  found  he  was  dying.  He  seems  to  have 
been  indisposed  to  make  a  will,  if  capable;  he.  desired  no  one 
to  write  it;  he  did  not  know  that  Morgan  was  writing;  Morgan 
Bat  in  a  distant  part  of  the  room,  and  did  not  pretend  to  take 
tbe  words  from  the  sick  man,  but  tbey  were  reported  to  him  by 
another,  and  if  the  reporter  misunderstood  tbe  speaker,  or 
Morgan  the  reporter,  the  paper  would  not  contain  his  will. 
The  statute  is  imperative  in  requiring  tbat  it  be  proved  by  two 
ikitnesses,  '*that  the  testator  called  on  some  person  present  to 
take  notice  or  bear  testimony  that  such  is  his  will,  or  words  of 
the  like  import.''  Here  we  have  neither  the  words,  nor  any  of  like 
import;  no  expression,  indeed,  or  act  of  the  sick  man,  to  show 
that  he  thought  himself  making  his  will,  or  whether  he  in- 
tended it  to  be  by  parol  or  in  writing,  or  that  he  wished  any 
person  to  bear  testimony  to  what  was  doing.  To  establish 
BQch  a  will  as  this,  wonld,  I  think,  be  of  the  most  dangerous 
tendency.  I  am  clear,  then,  that  the  very  foundation  of  tbe 
claim  of  the  appellees  fails  here.  It  is  not  necessary,  therefore, 
for  the  decision  of  this  case,  to  consider  the  other  points,  and 
as  they  are  of  great  importance,  and  pei-fectly  new,  I  had  rather 
leare  them  open  for  future  consideration. 

Bbooss,  J.,  and  Tuckeb,  P.,  said  they  concurred  in  the  opin- 
ion of  Carr,  J.,  that  this  was  not  a  good  nuncupative  will.  And 
thej  intimated  that  they  tbought  slaves  could  not  be  emanci- 
pated by  a  nancupative  will,  and  had  intended  to  give  tbat 
opinion  on  tbat  point;  but  they  yielded  to  the  suggestion  of 
Carr,  J.,  that  the  point  should  be  left  open  for  consideration 
when  it  should  be  necessary  to  decide  it. 

Sentence  reversed. 


la  Sifiea  v.  Sykes,  20  Am.  Deo.  44,  the  subject  of  nnnenpative  wills  in  its 
virioos  aspects  was  considered  at  length.    A  nuncupative  will  is  not  valid 
the  testator  is  in  extrenUa:  Prince  v.  Hadeton,  11  Id.  807. 


Newell  v.  Maybebby. 

[8  LbXOB.  260.] 

If  THB  Dbclabation  Omits  TO  NoTiCB  A  NoTE  subjoined  to  the  agreement 
and  limiting  its  continuance  to  a  day  certain,  tbe  agreement  can  not 
be  introduced  in  evidence  under  such  declaration,  unless  it  appears 
that  such  note  was  subjoined  without  plaintiff's  knowledge  or  consent^ 
and  that  it  was  not  a  part  of  the  as^reement. 
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Altsratio2>  ov  a  Wrtttkn  Agrekment  in  a  material  part  by  one  of  tba 
parties  thereto,  precludes  him  from  claiming  any  advantage  thereunder, 
and  he  will  not  be  permitted  to  establish  the  contract  by  other  evideinoe» 
nor  even  avail  himself  of  it  as  it  existed  before  the  alteration.  Bonds 
and  other  written  agreements  come  within  this  rule. 

Assumpsit  by  Mayberry  against  Newell,  in  the  circuit  coart  of 
Botetourt.  The  declaration  set  forth  an  agreement  entered  into 
between  Mayberry  and  Newell,  dated  July  2, 1816,  by  which  it 
was  agreed  that  the  latter  should  recover  a  runaway  slave  bj 
the  name  of  Lewis,  belonging  to  the  former,  and  that,  if  he  did 
recover  him,  he  was  to  have  the  privilege  of  buying  him  from 
Mayberry  for  six  hundred  and  twenty-one  dollars;  and  if  he  re- 
turned Lewis  to  Mayberry  he  was  to  have  twenty  dollars  for  bis 
trouble.  The  declaration  alleged  that  the  defendant  did  recover 
the  slave  Lewis,  on  July  20, 1816,  and  that  he  had  elected  to 
pay  the  price  therefor. 

A  refusal  to  pay  the  price  of  the  slave  or  to  redeliver  bim,  al* 
though  a  tender  of  the  twenty  dollars  had  been  made,  was  al- 
leged. Plea,  general  issue.  Verdict  and  judgment  for  May- 
berry. Six  bills  of  exceptions  were  filed  to  the  court's  opinion, 
but  it  will  only  be  necessary  to  notice  the  second,  fourth,  and 
sixth.  The  second  set  forth  the  agreement  as  it  appears  in  the 
declaration,  except  at  the  end  thereof,  after  the  signature  of 
Newell,  there  was  annexed  the  following:  **  This  agreement  to 
be  in  force  until  July  12th."  No  mention  was  made  in  the  de- 
claration of  any  such  condition,  and  when  the  original  agree- 
ment was  offered  in  evidence  it  was  objected  that  there  was  a 
variance  between  it  and  the  one  alleged,  but  the  court  held  that 
the  variance  was  not  such  as  to  prevent  the  agreement  from  be- 
ing received  in  evidence,  and  that  such  objection  should  have 
been  taken  in  the  jAesk,  to  which  Mayberry  would  have  had 
an  opportunity  to  reply,  and  accordingly  overruled  the  objec- 
tion and  permitted  the  paper  to  be  read  to  the  jury.  The  fourth 
bill  presented  the  exception  taken  to  the  refusal  of  the  court  to 
instruct  the  jury  that  as  it  appeared  from  the  ap[reement  that  it 
was  to  be  in  force  only  until  July  12,  that  if  they  should  find 
that  Newell  did  not  obtain  possession  of  the  slave  Lewis  until 
after  that  date,  then  their  verdict  should  be  for  the  defendant, 
because  plaintiff  would  not  be  bound  to  permit  the  defendant  to 
retain  the  slave  as  his  property,  but  might  have  brought  an  ac- 
tion to  recover  the  slave  or  his  value,  but  could  not  maintain 
the  present  action  upon  the  agreement.  The  defendant's  coun^ 
ael  requested  the  court  to  instruct  the  jury  that  if  they  should 
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find  from  the  evidence  that  the  agreement  bad  been  altered  af- 
ter it  vras  executed  by  Mayberry,  without  Newell's  consent, 
whether  in  a  material  or  an  immaterial  part,  or  that  it  had  been 
altered  by  a  stranger,  without  Newell's  consent,  in  a  material 
part,  in  either  case  the  jury  ought  to  find  for  the  defendant. 
The  court  instructed  the  jury,  however,  that  if  the  agreement 
had  been  altered  since  its  execution  in  any  material  part,  with- 
out Newell's  knowledge  and  consent,  either  by  Mayberry  or  any 
other,  by  his  procurement,  then  the  agreement  should  be  dis- 
regarded and  their  verdict  should  be  for  the  defendant,  unless 
the  contract  should  be  substantially  proved  by  other  evidence; 
but  if  they  should  find  that  the  agreement  had  been  altered, 
whether  in  a  material  or  immaterial  part,  but  had  not  been  al- 
tered by  Mayberry  himself,  or  with  his  consent,  or  by  his  pro- 
curement, then  the  jury  should  disregard  the  altered  parts  only. 
Defendant  excepted  to  the  refusal  to  give  the  instruction  re- 
quested and  also  to  the  instruction  given,  and  such  exceptions 
were  presented  by  the  sixth  bill. 

Leighf  for  the  appellant. 

Johnson,  contra. 

TuoKXB,  P.  I  am  of  opinion  that  the  words,  this  agreement 
to  be  in  force  until  the  twelfth  July,  if  underwritten  at  the 
time  of  the  contract,  or  afterwards,  and  before  that  date,  by  the 
mutual  consent  of  the  parties,  did  constitute  a  part  of  the  con- 
tract between  them,  and  a  most  material  part  of  it,  since  it  lim- 
ited (as  I  conceive)  the  right  of  purchase  on  the  part  of  Newell 
to  the  twelfth  of  July.  Until  that  date,  he  had  a  right  to  keep 
the  slave,  if  he  chose  to  do  so,  under  the  contract,  and  pay 
Shepherd  for  him.  But  after  that  date  he  had  no  such  right. 
If  he  detained  him,  he  did  not  detain  him  under  the  contract, 
but  of  his  own  wrong,  for  which  he  was  responsible  in  another 
form  of  action,  but  not  in  this.  The  declaration,  therefore, 
having  set  out  the  contract  as  indefinite,  and  the  contract  be- 
ing, in  fact,  limited,  the  variance  was  fatal,  in  this  action,  upon 
the  trial  of  the  general  issue.  If,  indeed,  Mayberry  had  offered 
proof  that  these  words  were  not  subjoined  by  the  parties  as  part 
of  the  contract,  and  that  they  were  neither  added  by  himself  nor 
by  any  other  at  his  instance,  or  with  his  connivance,  then  the 
paper  should  have  gone  to  the  jury,  with  au  instruction  that  if 
it  believed  such  evidence,  it  should  disregard  those  words;  in 
which  case,  the  agreement  would  have  corresponded  with  the 
declaration.     I  am  therefore  of  opinion  that  the  circuit  court 
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erred  in  the  points  stated  in  both  the  second  and  fourth  excep- 
tions. 

The  court  also  erred  in  the  opinion  set  forth  in  the  sixth  ex- 
ception. The  materiality  of  an  alteration  is,  I  take  it,  matter 
for  the  decision  of  the  court;  and,  moreover,  if  it  bad  appeared 
that  the  alteration  was  made  by  Mayberry,  or  any  other  by  his 
procurement,  then  he  could  never  recover  upon  this  contract, 
nor  could  he  be  permitted  to  establish  it  by  any  other  evidence, 
or  even  to  avail  himself  of  the  contract,  according  to  its  original 
and  true  character.  For  the  principle  long  since  established  as 
to  bonds,  Pigofacase,  11  Oo.  27,  is  extended  by  recent  decisions 
to  other  instruments,  upon  the  principle  that  no  man  shall  be 
permitted  to  take  the  chance  of  gain  by  the  commission  of  a 
fraud,  without  running  the  risk  of  loss  in  case  of  detection: 
Master  v.  Miller,  4  T.  B.  820;  1  Anst.  226;  S.  C,  2  H.  Bl.  141; 
Potoell  V.  Divett,  15  East,  29. 

The  other  judges  concurring,  judgment  reversed,  verdict  set 
aside,  and  the  cause  remanded  for  a  new  trial. 


AxTSRATiON  OF  Wbitxnos. — By  filling  up  blanks:  Woodworth  ▼.  Baadt  qf 
America,  10  Am.  Dec.  271,  note;  Stahl  ▼.  Berger,  13  Id.  666;  effect  of,  is 
generaUy  to  make  the  writing  inoperative:  Woodtoorth  v.  Bank  qf  AmerieOt 
10  Id.  239;  Walton  v.  Walion,  II  Id.  45^;  Babb  y.  Clemmm^lZ  Id.  Q»i;  LewU 
V.  Payn,  IS  Id.  427;  may  be  made  by  authorization  of  the  grantor  in  a  deedt 
OampbeU  v.  MeArthur,  11  Id.  73& 


Fauleneb  v.  Fauleneb's  Exeoutobs. 

[3  LnoB,  255.] 
Maebiage  Articles  entered  into  by  a  husband  and  wife  prior  to  their 
marriage,  providing  that  neither  ahoold  have  any  interest  in  the  other'a 
property,  bnt  no  trustee  being  appointed  to  hold  the  wife's  property 
during  coyerture,  the  legal  title  to  chattels  purchased  by  the  husband 
with  money  belonging  to  the  wife,  vests  in  him,  and  his  ezecntors  may 
maintain  detinue  therefor  against  the  widow. 

Detinue  by  James  and  John  Faulkner,  exeoators  of  Jacob 
Faulkner,  deceased,  against  Sarah  Faulkner,  his  widow.  Plea, 
the  general  issue.  It  appeared  that  Jacob  Faulkner  and  his 
wife  Sarah,  prior  to  their  marriage,  had  entered  into  marriage 
articles,  by  which  it  was  agreed  that  during  their  joint  lives 
they  should  enjoy  the  estates  of  eacli  other  jointly,  but  their 
estates  were  to  be  kept  separate  and  distinct  from  each  other» 
and  the  property  then  owned  by  each  should  be  under  the  oon* 
trol  of  the  party  to  whom  it  then  belonged;   and  in  case  the 
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husband  survived  tbe  wife,  he  was  to  have  no  interest  in  lier 
estate;  and  in  case  sbe  survived  him,  she  was  to  have  no  in- 
terest or  claim  in  any  pnrfc  of  bis  estatf^,  nor  be  entitled  to 
administer  tbereon.  It  appeared  that  prior  to  tbe  marriage 
tbe  wife  bad  certain  money  wbicb  came  to  ber  busband's  pos- 
session after  tbe  mariiage,  and  witb  wbicb  be  purchased  tbe 
chattels  in  dispute.  It  also  appeared  that  Jacob,  during* bis 
life-time,  had  admitted  and  declared  that  tbe  chattels  sought  to 
be  recovered  were  tbe  property  of  bis  wife.  Tbe  court  in- 
structed tbe  jury  that  if  they  should  find  that  tbe  chattels  de- 
manded in  tbe  declaration  were  not  tbe  property  of  the  defend- 
ant at  the  time  of  ber  marriage,  nor  tbe  increase  of  any  property 
that  then  belonged  to  ber,  nor  acquii'ed  by  her  since  ber  husband's 
death,  then  plaintiffs  were  entitled  to  recover,  notwithstanding 
tbe  declarations  of  tbe  testator  that  they  were  ber  property, 
and  had  been  purchased  with  money  owned  by  ber  before  ber 
marriage.  Defendant  excepted  to  such  instruction,  and  ap* 
pealed  from  the  judgment. 

Leighj  for  tbe  appellant. 

c/b/inxon,  contra. 

Tucker,  P.    The  judgment  of  tbe  circuit  court  in  this  case 
was  doubtless  founded  upon  tbe  well-established  distinctions 
between  the  principles  of  law  and  equity  in  relation  to  con- 
tracts between  husband  and  wife,  and  to  tbe  attaching  of  the 
marital  rights  upon  tbe  property  of  the  wife.     Had  a  trustee 
been  appointed  by  tbe  marriage  contract  in  this  case,  and  the 
property  been  conveyed  to  bim,  a  court  of  law,  looking  only  to 
tbe  legal  title,  would  bave  pronounced  that  Faulkner's  exec- 
ntors  could  not  recover   the  property  thus  conveyed  by  the 
wife  before  marriage,  witb  tbe  busband's  assent.     And  a  court 
of  equity  would  bave  sustained  tbe  rights  of  the  wife,  because 
that  court  recognizes  tbe  validity  of  these  antenuptial  contracts. 
But  as  no  trustee  is  interposed,  the  legal  title  was  left  in  tbe 
wife,  and  in  tbe  eye  of  the  law  the  marital  rights  attached  im- 
mediately upon  the  marriage.    In  equity,  indeed,  the  inter- 
position of  a  trustee  is  no  longer  considered  necessary  for  the 
wife's  protection  from  the  operation  of  tbe  marital  rights;  and 
hence  it  is  very  possible  that  the  appellant's  title  may  prove 
best  before  another  forum.     These  distinctions,  however  tech- 
nical, must  be  preserved  in  order  to  prevent  uncertainty  and 
confusion.     They  have  always  been  rigidly  maintained;  nor  do 
I  find  a  single  case  in  which,  at  law,  a  marriage  settlement  baa 


»  
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ayailed  to  secure  the  property  of  tbe  wife  without  the  interven- 
tion of  a  trustee.  Nor  can  the  contract,  however  worded, 
operate  a  release  at  law,  though  it  would  be  a  good  release  in 
equity;  for  it  is  a  first  principle  as  to  releases,  that  they  can 
not  operate  upon  a  right  not  yet  acquired;  they  always  sap- 
pose  a  right  in  being:  10  Co.  48,  a. 
Tbe  judgment  of  the  circuit  court  must  be  affinned 


Watts  v.  Kinney  et  Ux. 

[8  LBZOBt  2Ta.] 

Equitt  will  not  Exxbczsb  JiTRiSDicnov  to  decree  damages  for  the  Iom  of  a 
good  bargain. 

JimisDiOTioN  07  Courts  of  Equity  to  specifically  enforce  a  contract  entered 
into  by  a  hosband  to  sell  hia  wife's  land,  in  a  snit  by  the  hosbMid  and 
wife  against  the  purchaser,  is  doubtful  because  there  is  no  mutaalitj  in 
the  contract,  inasmuch  as  it  could  not  be  enforced  against  the  wife  at 
the  suit  of  the  purchaser. 

DiCRBB  Rendered  in  such  a  Suit,  specifically  enforcing  the  contract^  bat 
suspending  its  operation  until  the  husband  and  wife  shall  execute  a  deed 
for  the  land  to  the  purchaser,  is  erroneous;  if  jurisdiction  is  entertained 
at  all,  it  should  be  only  upon  condition  that  a  deed  executed  so  as  to 
convey  the  wife's  title  to  the  land,  is  offered  before  the  decree  is  en- 
tered. 

Cbxditob's  Claim  upon  the  Debtor's  Propbrtt,  obtained  by  operatian  of 
law,  as  by  an  attachment,  is  subject  to  all  equities  to  which  the  land 
was  liable  in  the  debtor^s  hands,  although  the  legal  title  to  the  land  is 
vested  in  the  creditor  by  such  proceeding. 

Sureties  have  the  Right  in  Equitt  to  be  subrogated  to  the  lien  that  the 
judgment  creditor  has  on  the  debtor's  land,  upon  the  payment  by  them 
of  the  debt  for  which  they  are  security,  though  such  payment  be  volun- 
tary, and  they  are  preferred  to  a  creditor  who  acquires  a  lien  upon  the 
land  by  a  foreign  attachment,  sued  out  in  chancery  after  the  entry  of 
such  judgment,  although  no  elegit  or  execution  was  issued  thereon. 

Suit  in  Equity  for  the  SPEcmo  Pervormange  of  an  agreement  for  the  sale 
of  a  tract  of  land,  which  provided  that  payment  should  be  made  in  in- 
stallments, by  the  giving  of  bonds,  the  decree  should  not  direct  a  sale  of 
the  entire  tract  of  land,  and  the  proceeds  applied  to  the  payment  of  the 
deferred  installments  as  well  as  those  then  due;  but  the  purchaser  ahoold 
be  directed  to  execute  the  bonds  as  agreed,  and  a  vendor's  lien  retained 
on  the  land  for  their  payment 

Georoe  Hollowat  and  liis  sister  Elizabeth,  wife  of  Nicholas 
Kinney,  were  the  owners,  as  tenants  in  common,  of  a  tract  of 
land,  containing  pine  hundred  and  sixteen  acres,  in  Amherst. 
Kinney  and  HoUoway  entered  into  a  parol  agreement  by  which 
the  former  agreed  to  sell,  and  the  latter  agreed  to  buy,  the  un- 
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divided  half  of  the  property  that  belonged  to  Mrs.  Einney.  In 
1822  Einney  reduced  to  writing  the  parol  agreement  as  he  un- 
derstood it,  executed  it,  and  delivered  it  to  L.  P.  Thompson  to 
have  Holloway  execute  it.  The  agreement  as  executed  by  Ein- 
ney was  to  the  effect  that  a  moiety  of  the  land  was  to  be  sold 
to  Holloway  for  four  thousand  five  hundred  dollars,  payable  in 
installments,  which  might  be.  paid  in  bonds  of  good  men  in 
Amherst,  none  of  which  bonds  were  to  be  in  a  less  sum  than 
one  hundred  dollars.  The  agreement  when  presented  to  Hollo- 
way by  Thompson  was  objected  to  by  him,  because  the  terms 
as  to  the  bonds  not  being  in  less  sums  than  one  hundred  dol- 
lars, and  to  be  by  residents  of  Amherst,  were  not  according  to 
his  understanding  of  the  parol  agreement,  and  he  addressed  a 
letter  to  Einney,  informing  him  that  he  considered  himself 
privileged  to  give  bonds  for  any  amount  in  payment,  and  that 
he  did  not  expect  to  be  limited  to  Amherst  for  his  bondsmen; 
the  letter  then  stated  that  he  had  informed  Mr.  Thompson  that, 
**  with  those  two  exceptions,  the  articles  of  agreement  which  you 
delivered  to  him  correspond  with  my  ideas  of  the  contract."  In 
1820, 1821,  and  1822,  Holloway  was  deputy  sheriff  of  Amherst, 
for  two  terms,  under  John  Warwick,  and  Henry  Watts  and 
eight  others  were  his  sureties  for  the  faithful  discharge  of  his 
duties  as  such  deputy  for  the  first  term,  and  Watts  and  five 
others  were  sureties  for  the  second  term.  In  April,  1823,  War- 
wick recovered  judgment  against  Holloway  and  Watts  and  the 
other  snTeties,  for  about  five  thousand  dollars,  on  account  of 
Holloway 's  defaults  in  office  during  the  second  term;  and  in 
June,  1823,  Warwick  recovered  another  judgment  against  Hol- 
loway and  his  sureties,  for  one  hundred  and  eighty-nine  dollars, 
for  defaults  of  Holloway  as  deputy  sheriff  during  the  first 
term. 

Before  the  last  judgment  was  entered,  Holloway  left  Virginia 
much  indebted  on  account  of  his  official  transactions  and  other- 
wise. In  June,  1823,  Watts  and  the  other  sureties  sued  out  of 
the  superior  court  of  Lynchburg  a  subpcsna  against  Holloway 
and  several  others  as  garnishees,  among  whom  was  Einney  and 
wife,  the  object  being  to  attach  any  effects  of  Holloway  in  the 
hands  of  such  persons  or  any  debts  due  him  from  them.  This 
process  was  served  on  Einney  and  wife  in  the  winter  of  1823-24, 
but  the  copy  served  did  not  indicate  that  it  was  a  foreign  attach- 
ment of  HoUoway's  land.  No  bill  was  filed  upon  the  process 
thus  issued.  Watts  having  gone  in  pursuit  of  Holloway  for  the 
purpose  of  obtaining  some  indemnity  for  himself  and  other 
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Bureties,  found  bim  at  New  Orleans,  and  thereupon  he  executed 
a  d&ed  dated  December  11,  1823,  conveying  to  Watts  and  Kin- 
ney one  equal  undivided  moiety  of  the  land  first  mentioned, 
describing  it  as  the  land  then  held  by  Holloway  and  his  sister, 
Mrs.  Kinney,  as  tenants  in  common.  At  the  end  of  the  deed 
was  a  declaration  of  trust  to  the  effect  that  it  was  made  for  the 
purpose  of  disposing  of  the  land  for  HoUoway's  benefit,  and 
providing  that  it  should  be  sold  and  the  proceeds  paid  to  Watta 
and  the  other  sureties.  This  deed  was  acknowledged  by  Hol- 
loway before  the  district  court  of  Louisiana,  and  the  acknowl- 
edgment certified  by  that  court  to  the  county  court  of  Amherst, 
which,  upon  this  proof,  ordered  it  recorded  at  the  March  term, 
1824.  In  September,  1823,  Kinney  and  wife  filed  their  bill 
against  Holloway  in  the  superior  court  of  chancery,  in  which 
they  set  forth  the  agreement  above  mentioned,  with  the  modifi- 
cations suggested  by  Holloway  in  his  letter  to  Kinney,  and  asked 
that  it  be  specifically  enforced,  and  that  it  be  decreed  that  plaint- 
iffs have  a  lien  on  the  land  for  the  payment  of  tbe  purchase 
price,  and  that  the  whole  tract  be  sold  to  satisfy  such  unpaid 
purchase  price.  The  bill  was  taken  pro  corifesso,  Holloway  fail- 
ing to  appear,  and  in  December,  1823,  an  interlocutoiy  decree 
was  entered,  providing  for  the  sale  of  the  whole  tract  to  pay 
the  purchase  price  of  the  moiety  sold  to  Holloway.  There 
being  no  appeal  from  this  decree,  it  is  unnecessary  to  give  it  at 
length.  The  chancellor  ordered  the  decree  to  be  suspended  until 
Kinney  and  wife  should  execute  and  deliver  a  good  and  lawful 
deed  with  general  warranty,  to  be  filed  with  the  clerk  of  the  court, 
conveying  Mrs.  Kinney's  undivided  half  of  the  land,  said  deed 
to  be  disposed  of  as  the  court  should  direct.  In  June,  1824, 
Watts  and  the  other  sureties  filed  their  bill  in  chancery  ngainst 
Holloway,  Kinney  and  wife,  setting  forth  their  suretyship 
for  Holloway,  his  defaults  in  ofiice,  his  insolvency  and  de- 
parture from  the  country;  they  exhibited  the  judgments  ob- 
tained by  Warwick,  and  alleged  that  they  had  paid  them.  They 
also  exhibited  the  deed  executed  by  Holloway  to  Watts,  in 
December,  1823.  The  bill  averred  that  plaintiffs  were  ignorant 
of  the  suit  instituted  by  Kinney  and  wife  against  Holloway, 
and  that  Kinney  and  wife  had  full  knowledge  of  the  subpoena 
and  foreign  attachment  that  had  been  sued  out  by  them  io 
June,  1823,  from  the  chancery  court  of  Lynchburg,  and  alleged 
that  Kinney  was  apprised  of  their  claim  to  a  lien  against  Hol- 
loway's  land  for  their  indemnity,  but  that  he  and  his  wife  had 
failed  to  make  them  parties  in  the  bill  filed  against  Holloway. 
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They  attacked  the  decree  against  Holloway,  entered  in  the  suit 
for  a-Rpecific  performance,  on  the  ground  that  there  was  no 
agreement  between  Hollo  way  and  Eiuney  that  was  binding 
upon  the  former,  and  consequently  there  was  no  debt  due  from 
HoUoway  to  Einney.  They  also  insisted  that  they  were  en- 
titled to  satisfaction  out  of  Holloway's  undivided  moiety  of  the 
land  in  preference  to  Einney.  An  injunction  was  asked  for, 
prohibiting  all  proceedings  under  the  decree  of  December, 
1823.  An  injunction  was  granted  until  further  order.  The  bill 
was  taken  pro  covfesso  against  Holloway.  Eauney  and  his  wife 
answered,  and  admitted  the  judgments  as  alleged,  but  denied 
notice  of  the  subpcena  and  foreign  attachment,  and  insisted 
that  the  decree  entered  in  Lis  suit  against  Holloway  was  just 
and  right.  Upon  the  hearing,  the  chancellor  dissolved  the  in- 
junction and  dismissed  the  bill  with  costs,  and  from  this  decree 
Watts  and  the  other  sureties  appealed  to  tbis  court. 

Stanard^  for  the  appellants.  If  there  was  an  agreement 
between  Einney  and  Holloway  that  could  be  specifically 
enforced,  and  therefore  a  debt  due  from  the  latter  to  the 
former,  yet  the  decree  against  Holloway,  of  December, 
1823,  was  with  respect  to  appellants  plainly  unjust.  The 
suing  out  by  appellants  of  a  subpcena  from  the  court  of 
chancery  of  Lynchburg,  had  the  effect  of  an  attachment, 
though  no  bill  was  filed  upon  it;  and  treating  both  the  ap- 
pellant and  appellees  as  attaching  creditors,  they  were  all 
equally  entitled  to  the  benefit  and  diligence  of  each,  and  the 
court  ought  to  allow  all  creditors  to  an  equal  participation  in 
the  fund  of  the  debtor  within  the  control  of  the  court:  LaMey 
V.  Hogg,  11  Ves.  602;  Angfll  v.  Hodden,  1  Madd.  Ch.  529;  La- 
iouche  y.  Ld.  Dunsany^  1  Sch.  &  Lef.  156.  That  appellants 
were  entitled  to  the  surplus  after  the  debt  due  Einney  had 
been  paid,  and  the  decree  providing  that  the  installments  not 
due  should  be  paid,  was  erroneous:  Campbell  v.  McComb,  4 
Johns.  Ch.  534.  That  the  judgments  obtained  by  Warwick 
having  been  paid  by  appellants,  they  were  entitled  to  be  sub- 
stituted in  his  place,  and  to  have  the  benefit  of  the  judgment 
lien  held  by  him  upon  Holloway's  land:  Eppesv.  Randolph,  2 
Call,  125;  Tinsleij  v.  Anderso)\,  3  Id.  329;  WriglU  v.  JHorley,  11 
Ves.  22;  Hayes  v.  Ward,  4  Johns.  Ch.  123  [8  Am.  Dec.  554]; 
Lidderclale  v.  Hobuison,  12  Wheat.  594. 

It  was  also  contended  that  appellants  hnd  a  right  to  have  the 
whole  debt  due  to  them  from  Holloway  charged  upon  his 
moiety  of  the  land.     It  was  admitted  that  the  deed  of  Decern- 
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ber  11, 1823,  was  never  properly  recorded:  LockridgeY,  Carli^, 
2  Leigh,  186,  but  insisted  that  it  was  good  between  the  parties. 
Counsel  also  argued  that  Einney  was  not  a  creditor  of  Hollo- 
way;  that  the  latter  had  never  signed  the  written  agreement; 
and  that  inasmuch  as  he  could  not  insist  upon  a  specific  per- 
formance against  Einney  and  wife,  that  the  agreement  was  not 
binding  on  him:  Sugd.  Law.  Vend.  158. 

Johnsoriy  contra. 

TuoKSB,  P.  If  the  appellants'  case  is  to  be  sustained  in  this 
court,  I  am  inclined  to  think  it  can  not  be  on  the  ground  of 
their  having  presented  themselves  as  attaching  creditors  in  this 
suit,  or  as  seeking  to  become  parties  to  the  attachment  of 
Einney,  or  as  entitled  to  avail  themselves  of  the  naked  sub- 
pcsna  which  they  sued  out  of  the  court  of  chancery  of  Lynch- 
burg. Their  bill  assumes  not  at  all  the  shape  of  an  attachment; 
nor  do  they  ask  to  participate  in  the  benefits  of  Einney's  upon 
tho  usual  terms  of  the  court;  so  that  we  may  throw  out  of  the 
case  the  various  questions  which  have  been  suggested  upon 
these  views  of  the  subject.  And  as  to  the  Lyncbbuig  attach- 
ment, whether  the  original  indorsement  on  the  subpoana  was  or 
was  not  imperfect  or  inefficient;  whether  the  lien  has  been  pre- 
served by  keeping  the  cause  on  the  docket,  or  lost  for  want  of 
prosecution;  certain  it  is,  I  think,  that  we  can  not,  if  I  may  so 
speak,  splice  that  case  to  this  for  the  purpose  of  preserving  the 
supposed  preference  which  the  creditors  may  have  obtained, 
by  that  process,  over  Einney  and  wife. 

But  though  upon  these  grounds  the  creditors  have  little  pre- 
tensions to  success  in  this  case,  yet  there  are  others  that  present 
much  stronger  claims  to  our  attention.  I  shall  consider  these 
in  succession. 

The  first  of  them  which  I  shall  notice  refers  itself  not  so  much 
to  the  merits  of  the  respective  pretensions  of  the  parties,  as  to 
a  question  not  vital  to  their  interests.  Admitting  the  superiority 
of  the  claim  of  the  appellees,  it  is  yet  contended,  that  as  they, 
after  all,  had  only  a  right  to  have  that  claim  satisfied,  the  bill 
of  the  creditors  should  not  have  been  dismissed,  until  it  had 
been  ascertained  by  a  sale  that  there  would  be  no  surplus  out 
of  which  tbey  could  have  received  payment.  Whatever  were 
the  comparative  merits  of  the  claims  of  the  appellants  on  the 
one  hand,  and  of  Einney  and  wife  on  the  other,  the  claims  of 
the  former  against  Holloway  have  not  been  seriously  contested. 
If,  therefore,  the  proceeds  of  sale  shall  suffice  to  discharge 
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the  demand,  or  that  portion  of  the  demand  of  Kiniiej  and  wife 
which  they  may  have  a  right  to  charge  upon  the  land,  and  a 
surplus  shall  remain,  there  seems  no  assignable  reason  why 
payment  oat  of  such  surplus  should  be  refused  to  the  appel- 
lants, who  stand  as  sureties  in  the  shoes  of  a  creditor  whom 
they  have  satisfied,  and  moreover  hold  the  deed  of  Holloway 
for  the  security  of  their  demand;  for,  whether  as  represent- 
ing Warwick  tbey  could  overreach  Kinney  and  wife,  or  whether 
Kinney  and  wife  were  or  were  not  bound  by  the  unrecorded 
deed  of  Holloway,  he  at  least  was  bound  and  chargeable  to  the 
appellants  on  either  of  those  grounds.  Nor  was  it  an  apology 
for  the  dismission  of  the  bill  that  relief  was  hopeless,  as  no 
surplus  was  to  be  expected.  Hopeless  as  it  might  have  been, 
the  result  should  have  been  awaited.  And,  indeed,  it  ought 
not  to  have  been  considered  as  hopeless.  The  decree  was  for 
the  sale  of  tbe  whole  tract,  for  the  satisfaction  of  the  price  of 
but  half  of  it;  and  though  no  calculation  in  judicial  proceedings 
should  have  been  made  on  the  probability  that  the  ties  of  kindred 
would  restrain  Kinney  from  buying  in  his  brother-in-law's  es- 
tate at  an  inamense  and  ruinous  sacrifice;  yet  there  was  a  rea- 
sonable ground  of  hope,  that  long  credits  and  a  judicious 
subdivision  of  the  subject,  might  effect  that  which  the  more 
amiable  feelings  of  our  nature  might  have  been  appealed  to  in 
vain  to  bring  about.  Moreover,  if  it  should  appear  that  the 
vendor,  Kinney,  had  a  right  to  a  decree  only  for  the  amount 
actually  due  when  his  decree  was  rendered,  and  not  for  the  de- 
ferred installments,  then  there  was  every  reason  for  presuming 
that  that  half  of  the  land  which  was  sold  by  him  would  be  more 
than  sufficient  for  that  purpose,  and  would  leave  the  proper 
land  of  Holloway  for  the  indemnity  of  the  appellants.  I  am 
of  opinion,  therefore,  that  in  this  regard  the  decree  of  dismis- 
sion is  very  clearly  erroneous. 

It  is  essential,  however,  that  the  court,  in  reversing  the  decree, 
should  pronounce  upon  certain  other  principles  in  the  case,  in- 
volving the  merits  of  the  controversy,  in  order  to  its  ultimate 
adjustment.  This  leads  me  to  consider  and  to  compare  the  pre- 
tensions of  the  parties,  at  least  in  some  important  particulars. 

The  superiority  of  the  claim  of  the  appellauts  may  be  consid- 
ered either  as  arising  out  of  the  deed  from  Holloway  to  Watts 
and  Kinney,  for  the  benefit  of  his  creditors,  or  as  sustained  by 
the  supposed  right  to  stand  in  the  shoes  of  Warwick,  and  to 
charge  the  lands  of  their  debtor  by  virtue  of  the  lien  of  the 
judgment  which  they  have  paid  off  and  discharged- 
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First,  let  us  consider  their  claim  under  the  deed  to  Watts 
and  Einney.  This  deed,  though  not  duly  recorded,  and  there- 
fore not  valid  as  to  the  creditors  of  HoUowaj,  is  nevertheless 
binding  between  the  parties  themselves.  It  constitutes  a  lien, 
of  which,  as  against  Hollo  way,  the  appellants  had  a  right  to 
avail  themselves.  And  it  is  not  only  valid  against  him,  but  it  ia 
also  valid  against  all  persons,  except  purchasers  without  notice 
or  creditors  of  Holloway.  It  can  only  be  assailed,  then,  in  this 
case,  upon  the  ground  that  Kinney  and  wife  are  either  purchas- 
ers without  notice  or  creditors.  The  former  is  not  pretended. 
The  latter  must  be  examined;  and  it  brings  us  to  one  of  the  most 
litigated  points  in  the  case. 

I  will  remark,  at  once,  that  I  do  not  conceive  Kinney,  or 
Kinney  and  wife,  to  be^  creditors  of  Holloway,  in  this  regard. 
A  verbal  contract  having  been  entered  into  between  Kinney 
and  Holloway  for  the  sale  of  the  lands  of  Mrs.  Kinney,  the  paiv 
ties  separated  without  having  reduced  the  terms  of  the  contract 
to  writing;  but  with  an  understanding  (to  place  the  facts  in  the 
strongest  points  of  view  for  the  vendors)  that  Holloway,  who 
was  already  in  possession  as  joint  tenant,  should  continue  to 
hold  the  whole  tract,  one  half  in  his  own  right  as  devisee  of  his 
uncle,  and  the  other  half  as  purchaser  from  Kinney  and  his  sis- 
ter. Waiving  the  question  whether  this  continuance  of  posses- 
sion constituted  part  execution,  and  waiving  also  the  objection 
arising  out  of  the  difference  between  the  parties  as  to  the  terms 
of  the  parol  contract,  it  is  material  to  remark  that  the  written 
contract  never  was  signed  by  Holloway,  the  party  to  be  charged 
with  it.  Kinney,  therefore,  never  has  had  any  right  of  action 
at  law  against  Holloway.  If,  indeed,  the  contract  had  been 
signed,  and  the  covenants  could  have  been  regarded  as  indepen- 
dent covenants,  Kinney  might  have  then  maintained  an  action 
for  the  money,  notwithstanding  a  deed  had  not  yet  been  made 
and  tendered  by  himself  and  wife.  But,  as  the  contract  was  not 
executed,  he  had  no  demand  whatever  at  law  against  Holloway. 
His  demand  was  only  in  equity,  where  the  payment  of  the 
purchase  money  never  could  be  enforced  until  the  title  was 
made.  Until  this  was  done,  he  was  no  creditor  in  equity:  and 
to  this  day  it  has  not  been  done:  to  this  day,  for  aught  we  know, 
the  title  is  in  Lis  wife,  or  if  she  is  dead,  in  her  heirs;  and  if 
she  refuses  to  make  a  title,  or  should  die  without  the  due  exe- 
cution of  one,  the  contract  is  annihilated,  both  at  law  and  in 
equity;  all  pretense  of  specific  performance  is  extinguished, 
and  the  parties  are  thrown  back  upon  those  original  rights 
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which  thej  posaeased  anterior  to  their  treaty.  How,  then,  can 
that  be  said  to  be  a  debt  which  is  a  debt  to-daj  and  to-morrow 
is  none;  which  is  a  "^bt,  in  case  a  wife  shally  voluntarily  and 
without  the  threats  of  her  husband,  convey  away  her  own  in- 
heritance, and  enable  him  to  pocket  the  money,  and  no  debt  if 
she  should  decline  to  do  bo  ?  How  can  he  be  said  to  be  a  cred- 
itor, whose  demand  depends  upon  a  contingency  which  is  beyond 
human  ken,  since  that  contingency,  in  its  turn,  depends  upoi 
the  will,  not  to  say  the  caprice,  of  Sk/eme-coveriT  Nay,  how  can 
he  be  said  to  be  a  creditor,  or  his  adversary  a  debtor,  when  the 
whim,  or  caprice,  or  self-interest  of  that  creditor  himself  may 
make  or  may  avoid  the  contract?  Can  there  be  a  debt  without 
a  contract  ?  Can  there  be  a  contract  without  mutual  obliga- 
tion ?  Can  there  be  an  agreement  between  two  parties  which 
binds  one  of  them  absolutely  and  the  other  only  at  his  pleasure? 

Yet  here  the  contract  between  these  parties  would  be  binding 
on  one  and  not  upon  the  other,  if  Holloway  is  to  be  considered 
aa  bound.  If  from  an  increased  value  in  the  land,  or  from  any 
other  cause,  it  should  be  the  desire  of  Kinney  to  recede,  what 
could  restrain  him  ?  At  law  he  was  not  bound,  nor  is  he  yet 
bound  for  anything.  In  equity  he  can  not  be  decreed  to  pay 
Holloway  damages  for  the  loss  of  a  good  bargain,  for  this  is  a 
jurisdiction  it  does  not  exercise:  QwWim  v.  Stone ^  14  Yes.  128; 
Todd  T.  Oee^  17  Id.  277,  unless,  indeed,  in  very  special  circum- 
stances; and,  as  to  compelling  the  husband  to  procure  a  con- 
veyance, the  doctrine,  never  well  received,  has  never  been  acted 
upon  vrith  us,  and  seems  recently  to  have  been  discountenanced 
in  England:  Emery  v.  Wase,  8  Tes.  605;  1  New  B.  267.  It  is 
troe  that  in  a  recent  case  it  has  been  said  that  if  the  wife  as- 
sents, the  husband  will  not  be  permitted  to  recede:  Howel  v. 
Oeorge^  1  Madd.  Ch.  1-7.  But  so  easy  is  it,  where  family  con- 
venience and  profit  concur,  for  the  influence  of  the  husband  to 
withhold  the  assent  of  the  wife,  that,  practically,  the  doctrine 
can  never  be  of  use.  Be  this  as  it  may,  the  wife,  in  this  case, 
is  the  essential  contracting  party,  if,  indeed,  she  is  to  be  called 
a  contracting  party,  who  is  bound  or  not  bound,  at  her  absolute 
vrill  and  pleasure.  Being  only  thus  far  bound,  the  other  party 
can  not  have  been  bound,  and  can  not  therefore  have  been  a 
debtor. 

Upon  this  ground  also  it  is  probable  that  no  specific  per- 
formance could  properly  have  been  decreed,  since  the  want 
of  mutuality  in  the  contract  is  generally  a  valid  objection  to  the 
exercise  of  that  jurisdiction :  1  Madd.  Ch.  Pr.  423,  424.     Cei^ 
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tain  it  is,  I  think,  that  no  decree  should  have  been  rendered 
against  the  vendee  until  the  vendor  had  procured  aud  o£fered 
in  court  a  deed  executed  with  all  proper  eolemnities  to  pass  the 
title  of  the  wife;  since,  otherwise,  this  solecism  is  presented, 
that  the  decree  between  the  parties  is  binding  or  not  bindings 
at  the  will  and  pleasure  of  one  of  them. 

It  would  be  unprofitable  to  pursue,  through  all  its  conse- 
quences, this  anomalous  state  of  contract.  Difficulties  and  ab* 
surdities  fasten  upon  it  withersoever  we  turn.  Thus,  this  veiy 
decree  of  dismission  may  have  been  free  from  error  when  it  waa 
rendered,  upon  the  supposition  that  HoUowaj  was  a  debtor  of 
Kinney,  for  in  that  case  the  deed  of  trust  was  void  as  to  him; 
yet  if  Mrs.  Kinney  is  since  dead,  or  should  now  refuse  to  exe- 
cute the  contract,  he  is  no  debtor,  and  the  decree  is  erroneous; 
for,  in  that  event,  he  would  certainly  not  be  the  debtor  of  Kin- 
ney, and  therefore  the  deed  of  trust  would  be  good  against 
him.  A  bill  for  specific  performance  will  lie  for  Kinney  and 
wife  if  they  choose  to  abide  by  the  contract;  but  Holloway  can 
not  maintain  such  a  bill.  If  he  becomes  a  suitor  for  the  benefit 
of  it,  he  can  not  compel,  he  can  do  no  more  than  solicit.  And 
his  shortest  course,  instead  of  being  a  suitor  to  the  court,  would 
be  to  become  a  suppliant  to  the  lady. 

With  these  views  I  have  no  doubt  that  Kinney  was  no  creditor 
of  Holloway,  and  that  the  deed  of  Holloway,  though  not  re- 
corded, was  good  against  him.  This  view  of  the  subject  ren- 
ders it  unnecessaiy  to  consider  whether,  as  an  attaching  creditor, 
Kinney  comes  in  by  act  of  law,  so  far  as  to  be  within  the  prin* 
ciple  that  he  who  takes  by  act  of  law  steps  only  into  the  shoes 
of  his  debtor,  and  '*  takes  his  rights  precisely  in  the  same 
plight  and  condition  as  he  possessed  them."  **  In  such  cases, 
even  though  a  complete  legal  title  vests  in  the  party,  and  there 
is  no  notice  of  any  equity  affecting  it,  he  takes  subject  to  all 
the  equiiy  to  which  his  debtor  was  liable."  This  is  the  doctrine 
as  to  assignees  of  bankrupts,  and  is  broadly  stated  by  Sir  W. 
Ghrant,  in  ]l£U/ord  v.  MUford,  9  Yes.  100,  in  reference  to  all  per- 
sons coming  in  by  act  of  law.  Whether  attachment  creditors 
are  so  to  be  considered,  and  whether  the  lien  of  an  unrecorded 
deed  would  bind  the  estate  in  the  hands  of  such  persons,  axe 
questions  not  now  necessaiy  to  be  decided. 

If  the  superiority  of  the  rights  of  the  appellants  should  not 
seem  clear  as  arising  out  of  the  lien  created  by  the  deed  of  tmsi, 
let  us  next  consider  it  in  another  light,  in  which  it  was  pie* 
sented  in  the  argument  at  the  bar. 
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It  is  contended  for  the  appellants  that  having,  as  the  sureties 
of  HoUowajy  paid  off  the  judgments  obtained  by  Warwick, 
thej  have  a  right  upon  the  principles  of  substitution  to  the  lien 
of  the  judgments  upon  the  land,  which  has  been  subsequently 
attached  at  the  suit  of  the  appellees.  The  payment,  indeed, 
was  denied  in  the  argument,  though  not  absolutely  denied  in 
the  answer.  I  shall  take  it  as  a  fact  in  the  cause,  because 
alleged  by  the  appellants  themselves,  whose  case  would  per- 
haps present  itself  yet  more  strongly,  if  we  suppose  the  judg« 
ments  not  to  have  been  paid.  In  that  view  they  would  be  re* 
liered  from  the  force  of  the  argument  that  equity  will  not 
reviTe  a  satisfied  judgment,  to  the  prejudice  of  an  incumbrancer 
having  the  legal  title;  and  of  the  other  argument,  that  the  tak* 
ing  the  deed  of  trust  changed  their  character  of  creditors  into 
the  less  advantageous  character  of  purchasers;  an  argument 
which  rests  upon  a  supposed  decision  of  this  court  in  Tale  v. 
lAggtU.  Moreover,  their  bill  would  then  be  considered  in  the 
light  of  an  application  to  have  the  benefit  of  the  judgments 
assigned  them,  or  as  seeking  to  have  the  property  sold  to  pay 
off  the  judgments  for  which  they  are  responsible;  a  right  which 
is  conceded  to  a  surety  wherever  the  debt  is  due  and  payable 
for  which  he  is  bound:  In  the  cases  of  Campbell  v.  McComb^ 
4  Johns.  Ch.  638;  Ranelaugh  v.  HayeSy  1  Yern.  190. 

Taking  the  sureties,  then,  to  have  paid  the  debt,  and  to  seek 
by  substitution  to  have  the  benefit  of  the  creditor's  lien,  there 
can  be  nothing  more  clear  than  their  right  to  this  as  a  general 
pxinciple.  It  imports  us  only  to  examine  the  objections  made 
to  its  application  in  the  present  case.  These  objections  have 
been  presented  with  great  force  and  ability  by  the  counsel  for 
the  appellees.  It  is  contended  that  the  lien  of  the  judgment 
has  been  lost  by  lapse  of  time,  no  elegit  or,  indeed,  other  execu- 
tion haying  ever  issued;  that  the  lien  has  been  destroyed  by 
the  discharge  of  the  judgment  by  the  sureties;  and  that  it  has 
also  ]i>een  destroyed  by  the  execution  of  the  deed  of  trust,  which 
has  changed  the  character  of  the  sureties  from  creditors  into 
purchasers. 

I  do  not  understand  the  counsel  for  the  appellees  as  contend* 
in^  that  the  two  first  of  these  objections  could  prove  a  barrier 
to  the  light  of  the  sureties  to  proceed  against  the  debtor  him- 
self. However  long  the  judgment  may  have  been  out  of  date, 
there  is  no  doubt  that,  if  susceptible  of  being  revived  at  all,  the 
Uen  upon  the  land  yet  in  the  hands  of  the  debtor  would  be 
revived  eodem  flaiu,  and  there  can  be  as  little  doubt  that  if  the 
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principal  debtor  were  to  interpose  the  objection  that  the  snretj 
had  discharged  the  debt,  a  court  of  equity  would  frown  upon 
such  a  defense  in  its  own  forum,  and  would  inhibit  it  in  any 
other:  2  Call,  136, 137.  But  it  is  alleged  that  the  subsequent 
creditor  has  equal  equity;  and  that  by  the  payment  or  other 
discharge  of  the  judgment  the  legal  lien  which  it  gave  is  ex- 
tinguished; and  it  is  contended  that  that  lien  should  not  be 
revived  at  the  instance  of  a  surety  against  the  second  incum- 
brancer, who  has,  by  the  fact  of  the  discharge  of  the  first  judg- 
ment, acquired  the  better  title  at  law.  And  the  principle  is 
relied  on,  that  where  equity  is  equal  the  law  will  prevail. 

The  principle  is  unquestionable,  but  its  application  may  be 
doubted.  It  is  not  true  that  the  equities  of  the  parties  in  the 
case  supposed  are  equal;  and  if  that  of  the  sureties  be  supe- 
rior it  must  prevail,  although  their  adversary  may  have  the  law 
in  his  favor.  The  whole  train  of  authorities  on  this  subject  is 
founded  upon  the  principle  of  the  superior  equity  of  the  sureties, 
to  be  paid  out  of  that  fund  to  which  their  creditor  might  have 
resorted  for  their  relief.  The  surety  in  a  bond,  for  the  pay- 
ment of  which  the  principal  has  bound  particular  property,  has 
a  preference  over  all  other  persons,  to  have  the  debt  charged 
upon  that  fund.  If  the  principal  dies,  and  after  his  death 
the  surety  pays  off  the  bond,  he  has  a  right  to  demand  the 
payment  of  the  bond,  out  of  the  assets,  before  the  simple 
contract  creditors,  and  thus  to  be  placed  in  the  shoes  of  the 
obligee;  because  at  the  instant  of  the  principal's  death,  the 
obligee  had  a  right  to  demand  payment  out  of  the  assets  in 
preference  to  any  simple  contract  creditor;  in  good  faith,  he 
should  have  demanded  such  payment  instead  of  putting  the 
burden  on  the  innocent  surety;  in  good  faith,  the  executor 
should  have  so  applied  the  assets.  An  adequate  portion  should 
have  been  set  apart  and  appropriated  for  that  debt.  No  simple 
contract  creditor  had,  or  could  have  by  law,  any  claim  thereto. 
If  the  executor  were  sued  by  simple  contract  creditors,  he 
might  plead  the  outstanding  bond  in  bar  of  the  demand.  He 
might  fence  around  an  adequate  portion  of  assets  against  all 
their  assaults.  Nor  is  the  state  of  things  changed  by  payment 
being  forced  from  the  surety,  or  being  voluntarily  made  hj 
him.  If  forced  from  him,  a  court  of  equity  will  give  him  re- 
dress; it  will  consider  him  as  standing  in  the  shoes  of  the  cred- 
itor, who  ought  to  have  looked  to  the  estate  of  the  principal, 
instead  of  drawing  money  from  the  pocket  of  the  surety;  it 
mill  consider  the  executor  as  holding  a  certain  portion  of  Uie 
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aaaeta,  as  trustoe  for  the  payment  of  this  Terj  debt,  and  hold 
him  to  the  discharge  of  the  trust  in  its  spirit  when  it  can  no 
longer  be  performed  to  the  letter;  and  it  will  deny  to  the  sim- 
ple contract  creditor,  who  bad  no  right  to  these  funds,  the  ap- 
plication of  them  to  the  payment  of  his  debt.     And  why? 

If  the  surety  discharge  the  bond,  or  a  judgment  and  execu- 
tion upon  it,  is  he  not  a  simple  contract  creditor  only  ?  and  has 
not  any  other  simple  contract  creditor  a  legal  right  to  resort  to 
this  fund,  as  there  is  now  no  longer  any  bond  or  judgment  to 
be  charged  upon  it?  and  has  he  not  equal  equity?  The  answer 
is,  no:  he  not  only  has  not  equal  equity,  but  be  has  no  equity 
whatever  to  charge  a  fund  which  in  equity  and  justice  belongs 
to  another.  He  has  no  equity  to  demand  that  money  which 
by  law  oDght  to  have  been  applied  to  pay  my  debt,  shall  be 
applied  to  pay  his.  The  case  is  the  same  if  the  payment  is 
made  voluntarily  by  the  surety.  In  making  that  payment  he 
is  governed  by  the  law  of  this  court.  Even  on  entering  into 
his  engagement  as  surety,  he  looks  to  its  well-established  prin- 
ciples. He  knows  if  he  pays  the  debt  to  the  obligee  he  will 
stand  in  the  obligee's  shoes.  He  knows  he  will  be  subrogated 
to  all  the  rights  of  the  obligee,  as  they  subsist  at  the  time  he 
makes  his  payment.  He  knows  that  a  court  of  equity  looka 
not  to  form  but  to  substance;  that  it  looks  to  the  debt  which  is 
to  be  paid,  not  to  the  hand  which  may  happen  to  hold  it;  that  the 
fond  charged  with  its  payment  shall  be  so  applied,  whosoever 
may  be  the  person  entitled;  and  that  it  considers  a  debt  as 
never  discharged  until  it  is  discharged  by  payment  to  the  proper 
person,  and  by  the  proper  person.  He  knows  that  that  court 
which  permits  no  act  of  the  trustee  to  prejudice  the  cestui  que 
trusty  will  not  permit  one  who  stands  in  the  relation  of  the 
creditor  or  obligee  to  the  surety,  to  bar  him  of  those  rights 
which  the  principles  of  equity  have  secured  to  him.  He  is 
conscious  that  his  rights  do  not  depend  upon  the  caprice  of  the 
creditor,  or  the  whim  of  an  executor,  or  the  sense  or  right  of 
other  creditors,  but  rest  upon  the  immutable  principles  of 
justice  and  equity;  and,  in  making  his  payment,  he  does  it  in 
the  confidence  that  he  will  be  entitled  to  be  indemnified  to  the 
full  amount  to  which  his- creditor  could  have  charged  the  assets 
of  the  principal. 

The  foregoing  case,  which  I  have  put  as  an  illustration,  will 
sufficiently  disclose  my  idea  of  the  principles  of  equity  in  rela- 
tion to  this  doctrine  of  substitution,  and  all  the  cases,  I  believe, 
will  sustain  the  opinion  that  the  surety's  right  of  subrogation 
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can  never  be  resisted  by  any  other  creditor  on  the  ground  that 
he  has  the  law  in  his  favor,  and  equal  equity.  For,  in  truth, 
he  has  no  equity  at  all  as  against  the  surety. 

It  woald  be  unprofitable  to  go  into  a  minute  ezamination  of 
the  various  cases  which  have  been  decided  upon  this  snbject, 
in  some  of  which  it  is  clearly  seen  that  the  supposed  legal  ad- 
vantage  of  a  party  will  not  protect  him  from  the  operation  of 
this  subrogation  of  the  surety  to  the  remedies  of  the  creditor. 
It  may,  however,  not  be  amiss  to  refer  to  two  of  the  cases,  with 
a  view  to  make  this  matter  more  clear. 

In  the  case  of  Eppes  v.  Randolph,^  Wayles'  executors  paid  off 
a  bond  in  which  their  testator  was  surety  for  Bandolph  to 
Bevins.  Chancellor  Wythe  declared  that  they  would  have  a 
right  to  stand  in  his  shoes  as  against  the  heir,  who  had  been 
forever  discharged  at  law  by  the  payment  of  the  bond,  and  that 
if  they  had  taken  an  assignment  of  the  bond,  and  the  heir  had 
pleaded  payment  by  the  surety,  he  would  have  enjoined  him 
from  making  that  defense.  And  the  court  of  appeals  further 
declared,  that  in  the  administration  of  the  assets  of  the  estate, 
which  were  inadequate  to  the  discharge  of  all  the  debts,  the 
executors  of  Wayles,  who  at  law  would  only  have  been  simple 
contract  creditors,  should  be  considered  as  bond  creditors. 
The  effect  of  this  arrangement  was  to  give  them  a  preference 
over  simple  contract  creditors,  who  at  law  had  a  right  to  an 
equality,  and  thus  to  deprive  the  latter  of  the  legal  right  to 
participate  in  the  fund  which  they  would  have  enjoyed  but  for 
the  interference  of  equity.  So  in  THndey  v.  Aixdersan^  it  was 
declared  that,  in  the  distribution  of  the  funds,  the  sureties 
should  be  placed  in  the  shoes  of  the  creditors  they  had  paid, 
th^  effect  of  which  arrangement  was  to  exclude  from  their  legal 
equality  simple  contract  creditors,  who,  but  for  the  interferenoCi 
of  equity,  would  have  enjoyed  a  full  share  of  the  fund. 

Now,  in  these  cases,  it  is  clear  the  legal  right  of  the  simple 
contract  creditors  was  invaded.  For,  if  the  fund  was  only  suf* 
fident  to  pay  off  the  bond,  they  would  get  nothing;  and  if  it 
was  even  more  than  adequate  to  pay  off  the  bond,  but  not 
enough  to  pay  off  the  simple  contract  creditors  also,  the  bond 
would  be  discharged  in  the  first  place,  and  they  would  only 
get  the  residuum  among  them.  A  more  marked  disregard  of 
the  legal  privileges  of  parties  can  not  well  be  conceived. 

As  to  the  position,  that  by  taking  the  deed  of  trust  the  sure* 
ties  put  off  their  character  of  creditors  and  assumed  that  of 

1.  9GaU,iaa  9.  SOUl,89a 


Nov.  1831.]  Watts  v.  Einnet.  279 

parcbaserSy  I  can  not  understand  that  the  opinion  in  Tate  v. 
lAggai^  referred  to,  designed  to  go  so  far  as  to  say  that  a  cred- 
itor by  judgment,  who  takes  a  mere  collateral  security  for  the 
payment  of  his  debt,  thereby  loses  entirely  the  benefit  of  his 
judgment  lien,  and  unless  the  principle  be  extended  thus  far, 
it  can  have  no  infiaence  upon  this  case.  Be  this  as  it  may,  I 
understand  that  the  principle  is  not  considered  as  settled  by 
that  case.  I  am  of  opinion,  therefore,  that  there  is  no  validity 
in  this  objection. 

In  the  views  I  have  taken  of  the  sureties'  right  of  subroga- 
tion here,  I  have  treated  the  claim  of  Kinney  as  if  it  were  a  real 
and  BubeiBting  debt.  But  if  we  regard  it  otherwise;  if,  as  I 
have  shown,  Holloway  was  no  debtor  of  Einney,  then  the  ques- 
tion of  subrogation  is  one  between  the  sureties  and  their  debtor 
alone,  and  not  between  the  sureties  and  another  creditor  of  that 
debtor.  In  this  point  of  view,  the  case  is  divested  of  every  dif- 
ficulty. The  existence  of  a  debt  from  Holloway  to  Einney  is, 
indeed,  the  essential  ingredient  in  every  part  of  this  transac- 
tion. Without  it  the  deed  of  trust  to  the  sureties  is  unques- 
tionable; without  it  their  right  to  subrogation  can  not  be  con- 
teeted;  without  it  there  is  no  barrier  to  an  elegii  on  Warwick's 
judgment,  though  it  may  have  run  out  of  date;  without  it  the 
attachment  of  Einney  was  illegal;  without  it  the  decree  in  that 
case  was  irregular;  and  without  it  no  decree  could  have  been 
properly  entered  against  Holloway  in  the  state  of  the  cause  ap- 
pearing to  this  court. 

I  have  not  deemed  it  material  or  proper  to  examine  all  the 
objections  to  Einney's  decree  against  Holloway,  as  there  is  no 
appeal  from  that  decree.  There  is  one,  however,  which  ought 
not  to  be  passed  in  silence,  lest  this  court  should  seem  to  have 
disregarded  it.  I  mean  the  decree  for  the  sale  of  the  land,  not 
for  payment  only  of  the  sum  due,  but  for  the  deferred  install- 
ments also.  The  parties  not  having  contracted  for  a  mortgage, 
a  mortgage  could  not  have  been  decreed  to  be  executed  by  Hol- 
loway. Yet  this  decree  is  uno  fiatu,  both  mortgage  and  fore- 
closure. The  utmost  that  should  have  been  decreed  was 
that  HoUoway  should  execute  his  bonds  for  the  installments, 
and  that  the  vendor's  lien  should  be  retained  for  the  security  of 
them  until  payment. 

The  decree  entered  by  the  court  declared  that,  in  the  original 
cause  of  Einney  and  wife  against  Holloway,  no  sufficient  ground 
appeared,  upon  which  Einney  and  wife  could  proceed  by  foreign 

1.  9  Loigh,  84. 
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attachment  against  the  absent  defendant,  Ilullowaj;  no  debt 
appearing  to  be  due  by  Hollowaj  to  Kinney,  but  his  demand 
depending  upon  the  contingency  of  the  execution  of  a  deed  by 
his  wife  for  her  land  sold  by  her  husband,  which  contingency 
might  never  happen,  and  did  not  appear  to  have  as  yet  occurred: 
that,  such  being  the  case,  whatever  decree  might  have  been 
rendered  as  between  Einney  and  Holloway  (a  matter  of  which 
this  court  had  not  cognizance,  since  no  appeal  from  the  decree 
\n  that  cause  was  before  it),  the  appellants  had  a  right  to  ar- 
rest the  execution  of  the  decree  actually  pronounced,  at  least  so 
far  as  it  respected  the  sale  of  Holloway's  proper  moiety  of  the 
tract  of  nine  hundred  and  sixteen  acres  of  land,  devised  by  hia 
uncle  to  him  and  his  sister;  and  they  had  moreover  a  right  to 
a  decree  for  the  sale  of  Holloway's  moiety  (either  under  Hollo- 
way's  mortgage  thereof  for  their  indemnity,  or  as  standing  in 
the  place  of  Warwick,  so  far  as  they  had  paid  off  and  discharged 
his  judgments,  or  as  entitled  to  compel  payment  thereof  out  of 
Holloway's  property  thereby  bound  to  satisfy  them),  for  any 
sums  which  they  might  have  paid,  or  be  liable  to  pay  for  Hol- 
loway, of  which  an  account  ought  to  be  taken ;  and  that,  there- 
fore, the  injunction  to  the  execution  of  Kinney's  decree  against 
Holloway,  of  December,  1823,  ought  to  be  reinstated  and  per- 
petuated, so  far  as  respected  the  moiety  of  the  tract  of  nine 
hundred  and  sixteen  acres,  which  belonged  to  Holloway  as  de- 
visee of  his  uncle.  Therefore  the  chancellor's  decree  was  re- 
versed, with  costs,  and  the  cause  remanded,  to  be  further  pro- 
ceeded in,  according  to  the  principles  here  declared. 

See,  genenlly,  as  to  the  specific  performance  of  contracts^  Seifnuntr  ▼.  D^ 
Umcy^  15  Am.  Deo.  299. 


DoswELL  V.  Buchanan's  Exeoutobs. 

[3  LsiOH,  866.] 

Deed  or  Baboain  and  Sale  Like  a  Release,  passes  no  title  which  the 

bargainor  did  not  have  at  the  time  it  was  executed,  bnt  if  a  warranty  is 

annexed  it  will  work  an  estoppel. 
EiVBcr  07  THE  Registry  or  Deeds  and  other  instruments  depends  upon 

the  statute  authorizing  such  instruments  to  be  recorded. 
EsQiarruT  or  a  Deed  or  Trust  executed  by  a  person  holding  the  eqnite- 

ble  title  to  a  tract  of  land  imparts  no  notice  to  a  subsequent  purchaser 

of  the  legal  title. 

Ck>H8TB0CTI0M  GiVEN  TO  AN  ENGLISH  STATUTE  by  the  COOrtS  of  that  OOOB- 

try,  will  be  considered,  when  such  statute  is  re-enacted  by  the  legislft- 
tore  of  this  state,  as  adopted  along  with  the  statute. 
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Plka  of  a  Bona  Fide  Pubchases  fob  Valttb  without  notice,  most  abow 
that  the  person  has  completed  his  purchase  by  paying  the  consideration 
and  receiving  his  conveyance. 

Thomas  Nelson,  by  deed  dated  December  80, 1788,  conreyed 
a  tract  of  land  containing  about  fifteen  hundred  acres  called 
Bnllfield,  in  Hanover,  to  Nathaniel  Burwell  and  three  other 
trastees,  in  trust  to  sell  it  for  certain  purposes  therein  stated. 
Nelson  was  then  in  possession  of  the  whole  tract,  having  the 
title  to  only  a  part  of  it,  the  balance  having  been  purchased 
from  James  Harris,  who  had  never  executed  any  conveyance  to 
him  therefor.  The  portion  purchased  from  Harris  did  not  ap- 
pear. Nelson  died  in  January,  1789.  In  December,  1789,  the 
trustees  in  execution  of  their  trust  sold  the  entire  tract  to  John 
Lyons,  but  made  no  conveyance  to  him,  retaining  the  title  as 
secoritj  for  the  payment  of  the  purchase  money.  Lyons  went 
into  possession  and  subsequently  sold  the  land  to  John  Hop- 
Idns,  who  went  into  possession  and  agreed  to  pay  the  unpaid 
portion  of  the  purchase  money  owing  by  Lyons.  Some  years 
afterwards  Hopkins  and  Lyons  filed  their  bill  in  the  superior 
court  of  chancery  for  Richmond,  against  Burwell,  surviving 
trustee  of  Nelson,  and  the  heirs  of  Harris,  to  compel  a  convey* 
ance  of  the  legal  title  to  the  land  above  described.  On  Septem- 
ber 1, 1808,  a  decree  was  entered,  directing  Burwell  and  the 
heirs  of  Harris  to  execute  a  deed  to  Hopkins,  upon  Lyons  giv- 
ing his  assent.  A  deed  was  prepared  and  executed  by  Burwell 
and  Mrs.  Nelson,  widow  of  Thomas  Nelson,  conveying  the 
land  to  Hopkins.  This  deed  was  executed  by  Burwell  and  Mrs. 
Nelson,  December  2, 1810,  and  recorded  in  the  county  court  of 
Hanover,  in  June,  1811.  Lyons  and  wife,  who  were  made 
parties  to  the  deed  in  order  to  obtain  Lyons'  assent  as  provided 
in  the  decree,  did  not  execute  it  until  1814,  when  it  was  again 
recorded.  The  heirs  of  Harris  never  executed  any  conveyance 
as  directed.  On  May  7, 1808,  Hopkins  conveyed  eight  hundred 
acres,  parcel  of  Bullfield,  to  Thomas  Marshall,  and  George 
Fisher,  in  trust  to  secure  the  payment  of  five  thousand  dollars, 
borrowed  by  him  of  John  Buchanan.  This  deed  contained  no 
covenant  of  warranty  or  other  assurance  of  title,  and  it  was  re- 
corded in  the  proper  court  in  June,  1808.  On  July  81,  1811, 
Hopkins  entered  into  an  agreement  with  James  Doswell  to  sell 
him  Bullfield  for  twenty-two  thousand  dollars,  payable  January 
1,  1814.  On  December  16,  1811,  Hopkins  conveyed  the  land 
to  Doswell,  with  general  warranty.  In  1822,  Buchanan  filed 
bis  bill  against  Hopkins,  Doswell,  Marshall,  and  Fisher,  pray- 
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ing  that  the  trust  declared  in  the  deed  of  Hopkins  be  executed, 
and  the  eight  hundred  acres,  parcel  of  Bullfield,  be  sold  to  pay 
the  mortgage  debt.  Before  the  defendants  answered,  Buchanan 
died,  and  the  suit  was  reviyed  and  prosecuted  by  his  executors, 
one  of  whom  was  Fisher,  the  trustee  named  in  the  trust  deed  of 
May,  1808. 

Doswell,  in  his  answer,  objected  that  when  the  deed  of  May, 
1808,  was  executed,  Hopkins  did  not  have  the  legal  estate, 
and  that  it  did  not  therefore  pass  to  the  trustees,  Marshall  and 
Fisher,  the  legal  title  to  the  land.  He  averred  that  he  had 
purchased  Bullfield  from  Hopkins  after  the  latter  had  acquired 
the  legal  title  thereto,  and  that  he  had  paid  the  whole  of  the 
purchase  price  agreed  to  be  paid  before  he  had  any  notice  of 
the  deed  of  May,  1808,  and  so  holding  the  legal  title  and  hav- 
ing equal  equity  with  Buchanan,  he  insisted  he  was  entitled  to 
be  protected  against  Buchanan's  claim.  Pending  the  suit, 
Doswell  died,  leaving  BuUfield  to  his  son  Thomas;  and  Hop- 
kins also  died,  insolvent.  The  suit  was  revived  against  Dos- 
well's  executors  and  his  son  Thomas,  and,  pro  forma,  against 
Hopkins'  heirs.  The  only  question  of  fact  that  was  contro- 
verted was,  whether  Doswell  had  notice  of  the  deed  of  May, 
1808,  before  he  completed  the  payment  of  all  the  purchase 
money  that  he  agreed  to  pay  to  Hopkins.  The  balance  due  to 
Buchanan's  executors  on  his  mortgage  having  been  ascertained 
by  commissioners,  the  court  decreed  that  unless  the  defend- 
ants, or  some  of  them,  should  pay  the  amount  found  due,  the 
marshal  of  the  court  should  sell  the  eight  hundred  acres  mort- 
gaged, and  pay  the  proceeds  into  court,  to  be  disposed  of  by  a 
future  order.  The  court  of  appeals,  upon  petition,  aUowed 
Thomas  Doswell  to  appeal  from  this  decree. 

Robertson,  aUomey-general,  and  Johnson,  for  appellant. 

Leigh,  for  appellees. 

Cabr,  J.  The  counsel  for  the  appellees  insisted  in  the  ai^ga- 
ment  that  though  Hopkins  had  no  title  when  he  conveyed  to 
Buchanan's  trustees,  yet  as  he  afterwards  obtained  it,  he  and 
his  alienee  were  estopped  from  contradicting  the  deed.  With 
respect  to  this  I  shall  only  remark  that  this  technicalitj  is  met 
and  neutralized  by  another,  namely,  that  the  deed  contains  no 
clause  of  warranty,  and  therefore  works  no  estoppel.  A  deed 
of  bargain  and  sale,  like  a  release,  passes  no  title  which  the 
bargainor  had  not  iat  the  time,  yet  if  there  be  a  warranty  an- 
nexed, it  will  bar.     **  For  albeit  (as  Ooke  says,  Co.  lit.  265,  b) 
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the  release  can  uot  bar  the  light, .etc.,  yet  the  warranty  may 
rebut,  and  bar  him  and  his  heirs  of  a  future  right  that  was  not 
in  him  at  the  time;  and  the  reason  wherefore  a  warranty,  which 
is  a  coYenant  real,  should  bar  a  future  right  is,  for  avoiding  a 
circuity  of  action." 

Let  us  next  inquire  whether  Doswell  is  a  purchaser  with 
notice  of  Buchanan's  equitable  lien,  and  the  legal  estate  in  his 
hands  subject  to  the  satisfaction  of  the  debt  due  to  Buchanan's 
executors?  Is  the  recording  of  a  deed  of  trust  which  gives  a 
lien  on  the  equitable  title,  such  notice  to  a  subsequent  pur- 
chaser of  the  legal  title  as  will  bind  him  ?  I  think  not.  The 
enrollment  and  registry  acts  of  England  and  our  recording  acts, 
are  expressly  declared  to  be  made  for  the  benefit  of  subsequent 
purchasers;  to  protect  them  from  secret  conveyances.  These 
acts,  then,  ought  not  to  be  turned  to  the  injury  of  those  for 
whose  benefit  they  were  made,  unless  it  be  in  obedience  to 
some  express  provision  contained  in  them.  But  there  is  none 
such.  They  declare  that  all  deeds,  etc.,  shall  be  void  as  to 
subsequent  purchasers,  unless  duly  recorded ;  but  they  nowhere 
declare  that  such  recording  shall  charge  the  subsequent  pur- 
chaser with  notice  of  the  deed.  If  not  recorded,  the  deed  is 
void  as  to  him;  if  recorded,  it  is  only  so  far  valid  that  it  passes 
to  the  bargainee  the  title  it  purports  to  convey,  provided  the 
bargainor  had  that  title;  if  he  had  it  not,  the  deed  can  not  pass 
it,  though  recorded,  nor  will  the  putting  it  on  record  afifect  the 
conscience  of  a  subsequent  purchaser  of  the  legal  title,  nor  of 
course  charge  that  title  with  the  equity  which  the  deed  raised 
between  the  bargainor  and  bargainee.  The  laws  had  no  such 
intention,  nor  will  their  words  bear  such  construction.  That 
this  is  settled  doctrine  in  England,  there  are  many  cases  to 
show:  Ld.  Forbes  v.  Deniston,  4  Bro.  P.  0.  189;  Cheval  v. 
NiOiok,  2  Eq.  Cas.  Abr.  63,  64,  pi.  7;  S.  C,  1  Str.  664;  Beat- 
niffY,  Smith,  1  Eq.  Cas.  Abr.  357,  pi.  11;  Wrightson  v.  Hudson, 
2  Id.  609,  pi.  7;  Bedford  v.  Backhouse,  Id.  615,  pi.  12,  cited 
Amb.  680;  Hine  v.  Dodd,  2  Atk.  275;  Le  Neve  v.  Le  Neve,  3  Id. 
646;  Sheldan  v.  Cox,  Amb.  624;  Morecock  v.  Dickins,  Id.  680; 
Bushell  v.  BusheU,  1  Sch.  &  Lef.  90,  in  which  last  case.  Lord 
Redesdale  reviews  all  the  authorities  with  his  usual  ability. 

In  Wrighlson  v.  Hudson,  Sir  J.  Jekyll  had  decided  that  the 
register  act  did  not  create  constructive  notice  by  the  registry; 
that  it  avoided  only  prior  charges  not  registered;  and  that 
though  Wrightson  might  have  searched  the  registry,  he  was  not 
bound  to  do  so.     Upon  this  Lord  Eedesdale  remarks:  ''  Sir  J« 
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Jekyirs  opinion  that  the  act  did  not  create  constractive  notice 
by  the  registxy,  appears  to  be  sound.  I  know  of  nothing  that 
compels  a  man  to  search  the  registry,  more  than  to  search  the 
records  of  a  court  of  any  description/'  And  he  concludes  his 
review  by  saying:  **  The  effect  of  all  these  decisions  is,  that  the 
registry  can  not  be  considered  as  notice  with  all  the  conse- 
quences that  would  attach  upon  it  as  notice;  and  if  it  were  so 
considered,  it  would  lead  to  very  mischievous  consequences." 
If  we  say  that  the  recording  of  a  deed  is  constructive  notice,  it 
is  on  the  sole  ground  that  it  is  the  duty  of  every  purchaser  to 
search  the  records,  and  that  if  he  did  so,  he  must  see  the  deed. 
Now,  suppose  a  deed  put  upon  the  record,  without  the  proof 
and  authentication  required  by  law.  We  know  that  this  court 
has,  in  several  cases,  declared  such  a  deed  to  be,  to  all  intents 
and  purposes,  an  unrecorded  deed:  Turner  v.  Siip^  1  Wash. 319; 
Currie  v.  Donald^  2  Id.  59,  64.  Yet  it  is  upon  the  record,  and 
if  the  purchaser  searched  he  would  see  it,  just  as  certainly  as  if 
it  had  been  recorded  upon  the  fullest  proof;  and  to  be  consist- 
ent, we  must  say  that  he  purchases  with  notice  of  such  deed, 
and  therefore  is  as  much  bound  by  it  as  the  parties,  between 
whom  we  know  it  is  good  though  not  recorded,  because  this 
deed,  in  violation  of  law,  was  put  upon  record.  Thus  we  dis- 
pense at  once  with  a  positive  provision  of  the  law,  pronouncing 
such  deed  void  as  to  the  subsequent  purchaser.  This  idea  is 
clearly  expressed  by  Lord  Bedesdale,  in  Latottche  v.  Dunsany, 
1  Sch.  &  Lef.  157.  Speaking  of  the  registry  act,  he  says:  **If 
it  be  notice,  it  must  be  notice  whether  the  deed  be  duly  regis- 
tered or  not;  it  may  be  unduly  registered,  and  if  it  be  so,  the 
act  does  not  give  it  a  preference;  and  thus  this  construction 
would  avoid  all  the  provisions  in  the  act  for  complying  with  its 
requisites." 

Again,  in  Underwood  v.  Lord  Courtown,  2  Sch.  &  Lef.  64,  he 
says:  *'  It  seems  to  me  that  nothing  could  be  more  mischievous 
than  to  hold  that  putting  anything  on  the  registry  is  notice, 
within  the  meaning  of  the  word  notice  as  applied  to  courts  of 
equity  in  such  cases."  In  the  next  page  he  says:  **  There  is  an 
important  difference  between  actual  notice  and  the  operation  of 
the  register  act.  Actual  notice  might  bind  the  conscience  of 
the  parties;  the  operation  of  the  act  may  bind  their  title,  but 
not  their  conscience."  From  these  cases,  it  appears  that  for 
more  than  a  century  past  it  has  been  settled  law  in  England,  that 
the  mere  putting  a  deed  upon  the  registry  is  not  notice.  Nor 
has  the  doubt  (it  is  a  mere  doubt)  thrown  out  by  Lord  Oamden, 
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in  Morecock  v.  Dictim,  in  1768,  nor  the  distinction  attempted 
by  Sugden,  p.  509,  tended  at  all  to  shake  this  doctrine.  It  is 
admitted  that  where  the  construction  of  an  English  statute  has 
been  settled  by  a  series  of  decisions,  and  our  legislature  enacts 
that  statute  in  Midem  i?er6i8,  the  construction  must  be  consid- 
ered as  adopted  along  with  the  statute.  To  me,  it  seems  that 
this  principle  applies  strongly  to  the  case  before  us.  Our  stat- 
ute is  not  a  literal  copy,  but  surely  it  must  be  admitted  to  have 
been  substantially  taken  from  the  English  statute  2  Ann,  c.  4, 
eommonly  called  the  register  act,  which,  after  describing  the 
kind  of  conveyances  to  which  it  extends,  and  saying  that  me- 
morials of  them  shall  be  registered  in  the  manner  directed, 
adds,  ^'that  every  such  deed  or  conveyance,  etc.,  shall  be 
adjudged  fraudulent  and  void,  against  any  subsequent  pur- 
chaser or  mortgagee  for  a  valuable  consideration,  unless  such 
memorial  thereof  be  registered,  as  by  this  act  is  directed,  before 
the  registering  of  the  subsequent  deed  or  conveyance."  Our 
statute  of  conveyances,  after  directing  the  mode  of  record- 
ing, etc.,  provided  ^'that  all  deeds  of  bargain  and  sale,  and 
other  conveyances  whatsoever,  of  lands,  etc.,  and  all  deeds  of 
trust  and  mortgages  which  shall  hereafter  be  made  and  exe- 
cuted, shall  be  void  as  to  all  creditors  and  subsequent  purchas- 
ers, unless  they  shall  be  acknowledged  or  proved,  and  recorded . 
according  to  the  directions  of  this  act."  It  is  impossible  to  look 
at  these  acts  without  seeing  their  exact  similarity  as  to  record- 
ing and  registering  deeds.  Our  legislature  (we  must,  in  decency, 
suppose)  knew  that  under  the  English  law  the  registering  a 
deed  had  been  settled  not  to  create  notice;  if  it  had  meant  that 
tinder  our  law  it  should,  how  easy  to  have  added,  that  the  re- 
cording of  eveiy  such  deed,  according  to  the  directions  of  this 
act,  shall  be  full  notice  to  all  subsequent  purchasers.  It  was 
insisted,  however,  that  the  legislature  of  1819  believed  that  the 
recording  a  deed  did  give  notice  to  all  the  world;  and  this  was 
said  to  be  evinced  by  the  thirteenth  section  of  the  revised  stat- 
ute of  conveyances,  which  was  added  to  our  law  at  the  late  re- 
Tisal.  It  directs  title  bonds  and  contracts  in  relation  to  land 
to  be  recorded;  and  adds  that  such  recording  shall  be  taken  and 
held  as  notice  to  all  subsequent  purchasers  of  the  existence  of 
such  bond  or  contract.  If  this  section  proves  anything,  it  seems 
to  me  to  prove  that  the  legislature  did  not  suppose  that  bare  re- 
cording (at  least  of  bonds  and  contracts)  would  operate  a  notice, 
else  why  add  that  such  recording  should  be  taken  and  held  as 
notioef 
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It  must  have  thought  these  words  necessary  to  give  to  reoord- 
iDg  that  effect;  and  if  necessary  as  to  bonds  and  contracts^ 
equally  so,  assuredly,  as  to  deeds;  for  there  can  be  nothing  in 
the  nature  of  the  instrument  to  make  a  difference.  Why  it 
chose  to  leave  the  law,  with  respect  to  recording  deeds,  etc., 
just  as  they  found  it  in  the  former  statutes,  and  to  add,  in  the 
new  section,  that  recording  should  be  notice  as  to  "bonds  and 
contracts,  it  is  not  for  me  to  say.  We  must  construe  each  sec- 
tion according  to  its  actual  words.  From  this  review  of  the 
statutes,  and  the  cases  settling  the  construction  of  them,  it  is 
clear  to  me  that  there  is  nothing  in  them  that  imposes  on  the 
purchaser  the  duty  of  searching  the  records.  Let  us  look  ai 
analogous  cases:  A  private  act  of  parliament  is  not  notice  to  a 
purchaser:  Sugd.  Law  Vend.  535;  2  Yes.  sen.  480;  3Bos.  &Pul. 
578;  decrees  of  courts  of  equity  are  not  notice  to  a  purchaser: 
Sugd.  538;  judgments  are  not  notice,  nor  is  the  docketing  of 
judgments  of  itself  notice,  to^  purchaser:  Id.  539. 

But  even  if  it  were  admitted  to  have  been  the  duty  of  Dos- 
well  to  search  the  records,  how  far  ought  that  search  to  be  car- 
ried? Assuredly  not  beyond  the  period  at  which  the  legal 
title  vested  in  the  vendor.  Suppose  him  to  take  the  advice  of 
counsel:  he  would  call  for  the  chain  of  title;  he  would  examine 
the  decree  of  September,  1808,  directing  the  title  to  be  made 
to  Hopkins,  and  the  deed  made  in  virtue  of  this  decree  of  the 
second  December,  1810;  and  seeing  that  the  title  of  Nelson 
was  by  this  deed  conveyed  to  Hopkins,  he  would  look  from  this 
date  down  to  the  time  of  consultation,  to  see  whether  there 
were  any  incumbrances.  This  is  all  that  could,  with  any  show 
of  reason,  be  required  of  him;  but  this  would  never  lead  him 
to  the  deed  of  trust  of  May,  1808,  made  by  Hopkins  to  Bu- 
chanan, and  purporting  to  convey  the  legal  estate,  when  Hop- 
kins had  no  such  estate  in  him;  and  to  impute  to  him  a  notice 
of  this,  because  it  was  put  on  record,  seems  to  me  wholly  in- 
consistent with  equitable  principles  generally,  or  the  particular 
ground  of  favor  on  which  a  fair  purchaser  stands  in  that  forum. 

But  though  we  should  decide  that  the  recording  the  deed  of 
trust  was  no  notice,  it  still  remains  to  inquire  whether  Doewell 
has  shown  himself  a  complete  purchaser  for  value  before  notice. 
To  constitute  him  such,  I  consider  that  the  deed  must  be  exe- 
cuted, and  the  money  all  paid,  before  notice.  Sugden,  530, 
lays  it  down  broadly  that  **  notice  before  actual  payment  of  all 
the  money,  although  it  be  secured,  and  the  conveyance  actually 
executed,  or  before  the  execution  of  the  conveyance,  notwith- 
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standing  that  the  money  be  paid,  is  equivalent  to  notice  before 
the  contract."  And  these  positions  seem  fully  supported  by 
the  cases,  which  I  have  carefully  examined:  TounnUe  v.  Naish, 
8  P.  Wms.  307;  Story  v.  Lard  Windaor,  2  Atk.  630;  Moore  v. 
Mayhow^  2  Freem.  175;  Jtmes  y.  Stanley,  3  Eq.  Cas.  Abr.  685,  pi. 

We  know  that  the  plea  of  purchaser  for  value  without  notice, 
if  sustained,  is  a  perfect  defense,  and  that  against  such  pur- 
chaser equity  will  not  take  the  slightest  step,  not  even  to  per- 
petuate evidence  against  him,  or  to  take  from  him  any  advan- 
tage the  law  gives  him :  Jerrard  v.  Saunders,  2  Yes.  jun.  454.  But 
it  is  equally  clear  that  this  plea  is  a  complete  defense  or  no  de- 
fense lit  all.  "It  must  aver  a  conveyance,  and  not  articles 
merely;  it  must  aver  the  consideration  and  actual  payment  of 
it.  A  consideration  secured  to  be  paid  is  not  su£Bcient:''  Mitf. 
PL  215,  216.  It  must  also  deny  notice  of  the  plaintiff's  title  to 
a  claim,  previous  to  the  execution  of  the  deeds  and  payment  of 
the  consideration:  Hardingham  v.  Nicholla,  3  Atk.  304.  A  plea 
averring  that  the  money  was  paid  or  bona  fide  secMxed  to  be  paid, 
was  overruled.  In  2  Newl.  Eq.  145,  and  ^so  in  Beame's  Pleas 
in  Equity,  347,  we  have  forms  of  the  plea  of  purchaser  without 
notice,  at  full  length,  and  they  set  out  the  purchase,  the  sum  to' 
be  given,  the  estate  purchased,  etc.,  and  positively  aver  that 
the  deed  was  executed  and  the  whole  sum  paid  before  notice  of 
the  plaintiff's  claim.  If  they  fail  to  do  this  the  plea  is  over- 
ruled as  insufficient;  for  in  pleading  there  is  the  same  strictness 
in  equity  as  at  law.  If  the  plea  is  found  to  be  good  in  law,  issue 
is  taken  on  its  truth,  and  the  defendant  must  prove  the  facts 
which  he  has  been  held  to  allege,  which  if  he  does,  the  plea  is 
a  complete  bar;  but  if  he  does  not,  he  loses  all  benefit  of  the 
plea.  Under  this  view  of  the  case  I  can  not  see  how  a  defend- 
ant can,  in  the  character  of  purchaser  without  notice,  avatil  him- 
self of  payment  of  a  part  of  the  purchase  money,  though  paid 
before  notice,  and  have  a  decree  of  the  court  that  such  payment 
should  constitute  a  lien  on  the  land;  it  is  not  at  all  within  the 
issue;  it  does  not  make  him  a  purchaser  without  notice,  and 
without  this  he  can  not  interfere  with  the  prior  lien.  Suppose, 
instead  of  part,  he  had  paid  the  whole  of  the  purchase  money, 
but  got  notice  beforei  he  had  a  deed,  he  would,  surely,  have  as 
much  right  to  have  the  whole,  as  a  part,  made  a  lien  on  the  land; 
and  this  being  the  full  value  of  the  land,  would  wholly  disap- 
point the  prior  incumbrancer.     I  am  clearly  of  opinion,  there- 

1.  866  3  Xq.  Abr.  686,  ^9. 
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fore,  that  Doswell  must  show  that  he  had  paid  the  whole  con- 
sideration before  notice,  in  order  to  protect  his  purchase.  This, 
I  do  not  think,  has  been  so  clearly  proved  as  to  authorize  a  dis* 
mission  of  the  bill.  And  I  am  finally  of  opinion  that  the  de- 
cree should  be  reversed,  and  the  cause  sent  back  to  be  referred 
to  a  commissioner  or  a  jury,  to  inquire  whether  Doswell  had 
paid  all  the  purchase  money  before  notice  of  Buchanan's  mort- 
gage. The  final  decree  to  be  governed  by  the  principles  laid 
down. 

Gbben,  J.  If  the  defense  made  by  Doswell,  that  he  was  a  bona 
fide  purchaser  from  Hopkins,  without  notice  of  Buchanan's  lien, 
and  that  he  had  fully  paid  the  purchase  money  before  he  re- 
ceived actual  notice  of  that  lien,  had  been  supported  by  clear 
proof,  I  should  have  thought  the  decree  should  be  reversed 
and  the  bill  dismissed.  lu  that  case  it  is  not  necessary  to 
prove  that,  the  purchaser  has  actually  procured  a  perfect  legal 
title  in  order  to  protect  himself  against  any  relief  against  him 
in  a  court  of  equity,  whose  maxim  is,  that  it  veill  act  in  no  way 
against  a  bona  fide  purchaser  without  notice,  to  expose  even  his 
want  or  defect  of  title,  and,  in  short,  will  not  permit  any  in- 
quiry to  be  there  prosecuted  in  respect  to  the  particulars  or 
lawfulness  of  his  title. 

I  think  it  clear  that  a  recorded  deed  is  no  notice  to  a  subse- 
quent purchaser,  which  can  affect  his  conscience  in  a  court  of 
equi^,  both  upon  the  authorities  cited  and  the  plain  import  of 
our  statute.  For  it  adds  nothing  to  the  strength  of  any  deed 
that  it  is  recorded;  but  it  only  takes  away  the  force  which  a 
deed  would  have  had  but  for  the  provision  of  the  statute  re* 
quiring  deeds  to  be  recorded,  if  they  be  not  recorded  as  re- 
quired. 

If  Doswell's  defense  had  been  fully  supported  by  proof,  it 
would  have  protected  him  completely  against  the  action  of  a 
court  of  equity  until  the  trustees  for  Buchanan  had  actually 
recovered  the  land  conveyed  by  Hopkins  to  them  in  an  action 
at  law;  in  which  case  the  impediment  to  the  sale  by  the  decree 
of  the  court  of  equity  would  be  removed.  But  the  evidence 
leaves  it  in  some  degree  of  doubt  whether  Doswell  had  paid  the 
full  amount  of  his  purchase  money  before  he  received  notice  of 
Buchanan's  claim.  My  impression  is  that  he  had;  but  the 
proofs  are  not  sufficient  to  justify  a  judicial  decision  that  he 
had.  And  this  fact,  I  think,  should  be  inquired  into  by  a 
reference  to  a  conmiissioner  before  a  final  decree,  and  if  found 
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to  be  as  alleged  by  Doswell,  the  bill  dismissed;  if  not,  relief 
given  to  the  plaintiffs,  according  to  the  result  of  that  inquiry. 

Cabixl,  J.  I  shall  not  inquire  whether  the  deed  from  Hop- 
kins to  Doswell  passed  the  legal  estate  of  the  whole  of  Bullfield 
to  him;  I  shall  proceed  upon  the  admission  that  it  did  so.  And 
then  this  case  presents  the  question,  never  before  directly  sub- 
mitted to  this  court:  Whether,  as  the  law  was  before  the  late 
revisal,  a  person  purchasing  without  notice,  and  obtaining  the 
legal  title,  shall  be  prejudiced  by  a  prior  deed  of  trust  or  mort- 
gage of  the  equitable  estate,  which  was  duly  recorded  previously 
to  bis  purchase?  It  is  admitted  on  all  hands  that  actual 
notice  of  a  prior  deed  of  trust  or  mortgage  will  bind  a  subse- 
quent purchaser;  and  there  is  certEunly  no  difference  between 
actual  and  constructive  notice  in  its  consequences:  Sugd.  Law 
Vend.  532.  The  question,  therefore,  is  narrowed  down  to  this: 
Is  the  due  recordiug  of  au  equitable  deed  of  trust  or  mortgage, 
of  itself,  constructive  notice  of  that  deed  to  a  subsequent  pur- 
chaser? After  much  reflection  I  have  come  to  the  opiuion  that 
it  is.  Constructive  notice,  or  (as  it  ia  sometimes  called)  notice 
by  construction  of  law,  ia  defined  to  be  "no  more  than  evi- 
dence of  notice,  the  presumptions  of  which  are  so  violent,  that 
the  court  will  not  even  allow  of  its  being  controverted:"  Per 
Eyre,  C.  B.,  in  Plumb  v.  FluiU,  2  Anst.  438;  Sugd.  638. 
Thus,  notice  to  an  agent  is  notice  to  the  principal. 

But  there  is  one  kind  of  constructive  notice  which  has  a  very 
extensive  operation;  it  is,  "where  the  law  imputes  that  notice 
which,  from  the  nature  of  the  transaction,  every  person  of  ordi- 
nary prudence  must  necessarily  have;''  and  the  reason  of  it  is 
forcibly  expressed,  "that  the  titles  of  other  men  ought  not  to 
be  shaken  by  creating  a  title  vested  in  a  third  person  through 
his  own  folly:"  per  Lord  Erskine  in  Eiem  v.  Mill,  13  Yes.  120, 
121.  This  principle  has  been  repeatedly  recognized  and  acted 
upon.  I  refer  to  Fsrrara  v.  Cherry,  2  Vern.  384;  Taylor  v.  Stib' 
beri,  2  Yes.  jun.,  437;  Hill  v.  Simpson,  7  Yes.  152.  I  think  this 
principle  applies  to  our  statute  requiring  deeds  of  trust  and 
mortgages  to  be  recorded,  and  should  guide  us  in  the  construc- 
tion of  it.  The  great  object  of  the  statute  is  the  benefit  of 
creditors  and  subsequent  purchasers,  by  enabling  them  to  know 
whom  to  trust,  and  from  whom  to  purchase.  Every  man  is 
presumed  to  know  the  law,  particularly  a  law  made  for  his 
special  benefit.  "Every  man  of  ordinary  prudence,"  about  to 
purchase  from  another,  searches  the  record  to  see  whether  the 
property  has  been  previously  conveyed  or  incumbered.    It  is 

Ax.  Dbo.  Vol.  XXm— 19 


290  DoswELL  V.  Buchanan's  Executors.    [Virginia, 

gross  negligence  not  to  do  so.  He  who  fails  to  do  it,  willfully 
shuts  his  ejes  against  the  truth,  and  ought  not  to  be  permittel 
to  avail  himself  of  his  ignorance.  So  far  from  having  equal 
equity  with  a  former  bona  fide  incumbrancer  whose  deed  is  duly 
recorded,  he  has  no  equity  at  all.  In  the  language  of  Lord 
Erskine,  ''  the  titles  of  other  men  ought  not  to  be  shaken  by 
creating  a  title  vested  in  him  through  his  own  folly."  I  shall 
only  add,  that  a  contrary  decision  would  tend  greatly  to  en- 
courage perjury;  for  a  man  may  actually  have  searched  the 
register,  and  then  deny  it  without  danger  of  its  being  proved 
upon  him. 

I  am  well  aware  that  this  principle  has  not  been  applied  to 
the  register  acts  in  England,  and  that  the  registry  of  a  deed 
there  is  not  held  to  be  constructive  notice.  I  admit  also,  that 
I  do  not  perceive  any  substantial  difference  between  the  Eng- 
lish register  acts  and  our  statute  requiring  deeds  of  trust  and 
mortgoges  to  be  recorded;  though  it  is  manifest  their  phraseology 
is  widely  different.  Neither  the  English  statute  nor  ours  says 
anything,  in  express  terms,  as  to  the  effect  of  registering  or 
recording  deeds,  while  tHey  do  declare,  in  express  terms,  what 
shall  be  the  effect  of  a  failure  or  omission  to  register  or  to 
record.  But  the  question  necessarily  arises,  what  is,  on  gen- 
eral principles,  the  effect  of  putting  a  deed  on  the  register  in 
England,  or  on  the  record  here?  It  has  been  decided  in  Eng- 
land,  as  I  have  just  said,  that  it  does  not  operate  as  constmctiTe 
notice.  Does  it  follow  that  we  must  give  the  same  constmo- 
tion  to  our  statute  ?    I  humbly  think  not. 

We  have,  it  is  true,  adopted  the  common  law  of  England  as 
the  law  of  this  country;  and  there  is  nothing  which  I  should 
consider  more  authoritative  evidence  of  what  that  law  is  than 
the  decisions  of  the  English  judges,  upright  and  enunently 
learned  as  they  unquestionably  are.  I  should  also  pay  the 
highest  respect  to  their  construction  of  English  statutes, 
which  were  in  force  prior  to  the  fourth  year  of  James  L,  and 
which  were  adopted  by  the  convention  of  1776,  along  with  the 
cominon  law.  I  will  go  farther,  and  say  that  when  English 
statutes  of  a  subsequent  date,  having  bef^n  expounded  by  the 
Euglii^h  judges  in  a  long  course  of  uniform  opinion  and  adjudi- 
cation, have  afterwards  been  adopted  into  our  code,  in  the  very 
words  in  which  they  were  originally  enacted,  I  should  think  it 
wrong  in  our  courts  to  give  them  a  different  interpretation; 
because  it  ought  to  be  inferred  that  the  legislature,  in  adopting 
the  very  words  of  an  English  statute,  intended  to  adopt  the 
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interpretation  that  had  been  given  to  them  in  the  country  from 
which  it  was  copied.  But  that  is  not  the  case  in  the  present 
instance.  These  statutes  are  of  modern  date;  they  have  not 
been  copied  by  our  legislature;  and  the  correctness  of  the  in- 
terpretation given  in  England  to  the  English  statutes  has  beeji 
more  than  doubted  by  some  of  their  profoundest  judges  and 
ablest  writers.  We  find  that  Lord  Camden,  in  Morecock  v. 
IHckins,  adhered  to  the  former  interpretation,  in  opposition  to 
his  own  opinion,  merely  because  it  had  been  so  decided,  and 
because  it  would  be  mischievous  to  disturb  it,  since  it  had  given 
occasion  to  a  thousand  neglects  to  search  the  register.  It  is 
clear  that,  in  his  opinion,  the  registry  of  a  deed  ought,  on  gen- 
era!  principles  of  equity,  to  be  constructive  notice,  notwith- 
standing the  statutes  had  not,  in  terms,  said  so.  The  reasons 
assigned  by  him  were  abudantly  sufficient  to  justify,  and  even 
to  require  him  to  disregard  his  own  opinions,  and  to  adhere  to 
the  interpretation  given  by  preceding  decisions.  Bat  no  such 
reasons  exist  here;  no  former  decisions  on  our  statute  have 
produced  neglect  in  purchasers;  no  former  decisions  trammel 
us  in  the  exercise  of  our  judgments.  We  may,  without  injury 
to  anybody,  pursue  general  principles  to  whatever  just  result 
Ihey  may  conduct  us.  For  the  construction  of  our  statute  is 
now  directly  submitted  for  the  first  time.  My  opinion  upon  it 
has  been  stated.  I  can  not  say  what  has  been  the  general  un- 
derstanding in  Virginia  upon  this  subject.  But  I  think  it  man- 
ifest that  the  legislature,  at  the  late  revisal,  entertained  the 
same  opinion  that  I  have  expressed,  as  to  the  efiect  of  record- 
ing deeds  of  trust  and  mortgages  under  the  former  law  upon 
that  subject;  for  it  adopted  the  former  law  as  to  the  recording 
of  soch  deeds,  without  saying  anything  as  to  what  should  be 
the  efiect  of  their  being  recorded:  but  when  it  introduced  the 
new  provision  declaring  *'  that  title  bonds  or  other  vmtten  con- 
tracts in  relation  to  land  may  be  proved,  gertified,  or  acknowl- 
edged and  recorded,  in  the  same  manner  as  deeds  for  the  con- 
veyance of  land;"  it  went  on  to  add,  that  *' such  proof,  ac- 
knowledgment, or  certificate,  and  the  delivery  of  such  bond  or 
contract  to  the  clerk  of  the  proper  court,  to  be  recorded,  shall 
be  taken  and  held  as  notice  to  all  subsequent  purchasers,  of  the 
existence  of  such  bond  or  contract." 

Now  it  is  obvious  that  this  section  was  not  intended  by  the 
l^[islature  to  embrace  the  case  of  mortgages  and  deeds  of  trust, 
for  they  had  been  acted  on  in  the  former  parts  of  the  act;  it  re- 
lated to  contracts,  not  to  conveyances,  such  as  mortgages  and 
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deeds  of  trust.  This  section  shows,  and  indeed  expreeslj  de- 
olareSy  that  the  recording  of  a  mere  contract  concerning  land, 
shall  be  notice  of  its  existence.  Yet,  when  we  advert  to  the 
sections  concerning  the  recording  of  mortgages  and  deeds  of 
trust,  we  find  no  provision  as  to  what  shall  be  the  effect  of  their 
being  recorded.  Whence  this  omission?  Surely,  not  because 
their  being  recorded  ought  not  to  be  notice  equally  with  the  re- 
cording a  mere  contract,  but  solely  because  the  legislature  en- 
tertained no  doubt  that  the  law  was  always  so,  in  relation  to 
deeds  of  trust  and  mortgages.  If  it  had  entertained  doubt 
about  it,  it  would,  when  speaking  of  recording  mortgages  and 
deeds  of  trust,  have  taken  care  to  remove  that  doubt  by  declar- 
ing in  express  terms  (as  it  did  in  relation  to  title  bonds  and 
contracts),  that  their  being  admitted  to  record  should  be  notice 
of  their  existence  to  all  subsequent  purchasers. 

I  am  of  opinion  to  affirm  the  decree.  If,  however,  I  had  con- 
curred with  the  other  judges  as  to  the  effect  of  recording  the 
deed  of  trust,  I  should  then  have  been  of  opinion  that  Doswell 
ought  to  be  protected,  not  only  in  case  of  his  having  paid  the 
whole  of  the  purchase  money  before  he  received  actual  notice 
of  the  existence  of  the  deed,  but,  in  case  he  had  made  only 
partial  payments  before  such  notice,  that  he  should  be  protected 
to  the  extent  of  such  payment. 

I  have  only  to  add  that  I  regret  that  a  case  involving  a  prin- 
ciple of  such  vast  importance  should  have  come  before  a  Imuhb 
court,  and  that  the  division  of  the  court  should  leave  the  oom- 
munitj  in  doubt,  as  to  what  the  law  is  on  this  interestbig  Bub- 
jeot 

Decree  reversed. 
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Taylor  v.  Branoh. 

[1  STBWASr  AHD  POBTBB,  219.) 

A  OnrtKAL  ATmanarr  in  a  Declaration  of  presentment  of  a  bond  for  pay 
iiient»  will  let  in  proof  that  the  bond  was  presented  at  the  last  known 
lendence  of  the  payor. 

Thb  facts  appear  from  the  opinion. 

Saitold»  J.  The  action  was  assampsit,  in  the  circuit  court, 
brought  by  the  present  plaintiff,  as  indorsee  of  a  bond,  against 
the  defendant  as  indorser.  The  declaration  is  in  the  usual  form, 
charging,  with  other  averments,  that  "  the  said  writing  was  duly 
pieeented  and  shown  to  said  Campbell  (the  maker)  for  payment," 
etc. 

During  the  trial,  a  bill  of  exceptions  was  taken  by  the  plaint- 
ifll  So  much  of  which  as  is  material,  states  that  at  the  proper 
time  for  presentment  of  the  bond,  the  agent  of  the  plaintiff, 
haying  the  bond  in  possession,  called  at  the  house  of  A.  P.,  the 
late  residence  of  said  Campbell,  in  the  town  of  Tuscaloosa,  from 
iriiich  said  Campbell  had  gone  a  few  days  previous,  and  at  that 
time  inquired  of  A.  P.  if  Campbell  was  at  his  house,  and  was 
answered  that  he  had  left  there  a  day  or  two  before;  the  agent 
for  plaintiff  then  presented  to  A.  P.  the  bond,  informed  him  of 
the  contents  and  indorsement,  and  demanded  of  him  payment 
thereof,  which  was  refused. 

On  this  evidence,  the  defendant's  attorney  moved  the  court  to 
instruct  the  jury  that  a  demand  and  refusal  at  the  last  residence 
of  Campbell,  as  above  proved,  would  not  support  the  declara- 
tion, and  they  must  find  for  the  defendant  upon  the  evidence 
before  them;  which  instructions  were  accordingly  given. 
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This  charge  of  the  court  is  assigned  as  the  cause  of  error. 

Thus  the  question  arises,  whether,  as  presentment  of  the 
bond  was  not  in  fact  personally  made  on  the  obligor,  was  the 
plaintiff  required  in  his  declaration  to  aver  the  facts  specially, 
which  constitute  his  excuse  for  not  having  done  so,  or  was  it 
sufficient,  as  the  plaintiff  has  done,  to  aver  generally  that  the 
writing  was  duly  presented  and  shown  to  the  maker  for  pay- 
ment, and  under  this  averment  to  prove  the  curcamstancesf 

It  is  said  in  Chitty  on  BiUs,  495,  note  i,  on  the  authority  of 
Garth.  509,  and  Bayl.  109,  that  the  allegations  should  corre- 
spond precisely  with  the  facts  and  evidence;  and  where  a  dec- 
laration avers,  in  the  usual  form,  a  presentment  for  acceptance 
or  payment,  and  refusal,  the  plaintiff  can  not  give  in  evidence 
that  the  drawer  or  maker  can  not  be  found;  but  that  if  he  can 
not  be  found,  it  is  sufficient  to  aver,  generally,  that  he  was  not 
found,  without  stating  that  inquixy  was  made  after  him. 

A  similar  doctrine  is  also  recognized  in  2  Stark.  Ev.  265,  on 
the  authority  of  Bayley.  He  states  ''  that  an  allegation  of  due 
presentment,  and  a  refusal  to  pay,  will  not  be  satisfied  by  evi- 
dence that  the  maker  or  acceptor  could  not  be  found  when  the 
note  or  bill  was  due." 

The  supreme  court  of  New  York,  Stewart  v.  Eden,  2  Cai. 
125  [2  Am.  Dec.  222],  has,  however,  maintained  a  different  doc- 
trine. Ihat  was  an  action  by  indorsees  against  the  executors 
of  the  payee,  the  indorser — ^like  this,  the  declaration  was  in  the 
usual  form,  stating  a  demand  on  the  makers,  their  refusal  to 
pay,  etc.  There  the  note  was  presented  at  the  store  of  the 
makers,  but  no  person  being  there,  the  porter  who  demanded 
payment,  went  into  an  upper  room,  where  he  was  informed 
that  the  makers  were  out  of  town,  but  that  a  young  nuin  oppo- 
€ite  was  their  clerk.  The  note  being  presented  to  him,  he  said 
instructions  to  pay  it  had  not  been  left.  Livingston,  J.,  in 
delivering  the  opinion  of  the  court,  observed  that  in  such  case 
the  declaration  might  state  the  facts  specially,  or  make  the 
general  allegation  "  that  the  note  was  presented  and  payment 
refused,"  but  it  had  been  most  usual  to  pursue  the  latter  course, 
and  no  good  reason  could  be  assigned  for  departing  from  it — 
that  the  precedents  are  generally  in  this  way,  and  if  in  some 
the  whole  matter  intended  to  be  insisted  on  as  evidence  of  a 
demand  be  set  forth,  it  only  proves  that  either  course  is 
good."  He  cites  the  case  of  Sanderson  and  others  v.  Judge,  2 
H.  Bl.  510,  where  the  defendant,  having  absconded,  could  not 
be  found,  and  no  demand  was  made  on  him;  yet  the  declan^ 
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tion  stated  that  the  note  had  been  presented  to  him  for  pay- 
ment, the  facts  were  held  good  and  sufficient  evidence  to  sup- 
port the  averment.  He  dissented  from  the  contrary  doctrine 
a8  contained  in  Bayley  on  Bills,  110,  as  a  nitd  prius  decision, 
which  is  inconsistent  with  the  better  and  more  uniform  practice, 
einee  the  introduction  into  general  use  of  bills  of  exchange  and 
promissory  notes. 

No  doubt  is  entertained,  nor  is  the  doctrine  contested  in  this 
4sa8e,  but  that  the  circumstances  given  in  evidence  were  suffi- 
cient to  excuse  the  non-presentation  to  the  maker  in  person; 
that  similar  circumstances  are  sufficient  to  excuse  a  personal 
demand  is  well  established  by  ma^y  authorities:  4  Mass.  45;  2 
Johns.  274;  9  Wheat.  598. 

We  also  hold  as  a  general  proposition  that  it  is  sufficient  to 
describe  a  cause  of  action  according  to  the  legal  effect;  and  on 
this  principle  and  the  authorities  referred  to,  we  are  of  opinion 
that  the  evidence  was  sufficient  to  sustain  the  declaration,  and 
that  in  giving  the  contrary  instructions  the  circuit  court  erred; 
for  which  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 


What  will  Sufpqbt  Oxnxral  Alubqatios  of  PBMXimaaiT,    Siewari  v. 
Mm,  2  Jim.  Deo.  222. 


Gabi/tok  et  Aii.  V.  King. 

[1  SfXWABT  k  POSSXB,  473.] 

A  Wbtt  ov  ExBCunoN  mat  bs  Given  in  Evidencb  as  jnstifioation  with* 
oat  proof  of  the  jadgment,  in  a  suit  bronght  against  the  ezecntion  cred- 
itor, by  a  stranger  to  the  writ  claiming  title  to  the  property  levied  on. 

A  COKVXTAHCB  WITH  InTSNT  TO  DZFBAUD  C&EDITOBS  IS  Von>  thOQgh  npoH 

good  coosiderBtioiiy  as  to  sabeeqnent  creditors  contracting  with  knowledge 
thereol 
Tbs  Objiction  tbat  thb  Genttinenxss  or  Wbitinos  was  not  Sf7vn« 
dXNTLT  Pbovxd  to  admit  their  being  offered  in  evidence,  can  not  be 
raised  after  the  dose  of  the  evidence  in  the  case. 

The  opinion  states  the  case. 

Taylob,  J.  The  assignment  of  error  in  this  case  relates  en- 
tirely to  the  matters  stated  in  the  bill  of  exceptions.  The 
first  exception  states,  that  certain  executions  were  offered  as 
evidence  by  the  plaintiff,  which  were  objected  to  by  the  de- 
fendants because  the  judgments  on  which  those  executions 
isBaed  were  not  produced  or  proved. 

case  originated  in  a  claim  of  right,  made  in  conformity 
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with  the  statute,  by  the  Carltons,  to  certain  property,  which 
had  been  levied  on  by  a  constable  in  virtue  of  various  ezeca- 
tions  which  he  held  in  favor  of  Edmund  "King,  against  Thomas 
Carlton,  their  father,  issued  by  a  justice  of  the  peace.  The 
right  to  the  property  was  tried  before  the  magistrate  who  issued 
the  executions,  and  it  was  found  by  the  verdict  of  the  jury  to 
be  in  the  defendant  to  the  executions;  from  the  judgment  ren- 
dered upon  that  verdict,  the  claimants  appealed  to  the  drcnit 
court,  and  on  the  trial  there,  the  opinions  were  given  which  ara 
now  to  be  revised. 

Muiy  authorities  have  been  cited  by  the  counsel  for  the 
plaintiffs  in  error,  to  show  that  in  an  action  instituted  by  a 
stranger  to  an  execution  against  a  sheriff,  and  he  justifies  under 
the  execution,  he  must  produce  a  copy  of  the  judgment,  as 
well  as  the  execution  on  the  trial.  This  rule  has  been  so  long 
recognized  in  England,  and  so  often  in  the  different  states  of 
this  Union,  that  we  should  not  feel  disposed  to  disturb  it  in  a 
case  in  which  it  was  applicable;  indeed,  this  court,  in  the  case 
of  the  IbmbecIAee  Bank  v.  OodboU^  has  clearly  recognized  it. 
But  we  are  now  to  determine  whether  that  rule  is  to  be  ex- 
tended further  than  it  has  already  been,  and  before  we  do  this, 
we  should  look  into  the  principle  upon  which  it  is  founded. 
And  here  we  are  almost  immediately  at  fault.  In  the  cases  de- 
cided in  the  courts  of  our  sister  states,  in  which  it  is  recognized, 
no  other  reason  is  given  for  it  but  that  it  is  a  uniform  rule  of 
law:  2  Johns.  46;  Id.  280;  2  Pick.  211.  And  why  it  is  that  the 
execution  itself  affords  sufficient  justification,  when  the  defend- 
ant to  it  brings  the  suit  against  the  sheriff,  and  does  not  when 
a  third  person  is  the  plaintiff,  it  is  difficult  to  determine. 

In  BuUer's  Nisi  Prius,  234,  we  find  the  following  paragraph: 
"In  an  action  of  trespass  against  a  bailiff  for  taking  goods  in 
execution,  if  it  be  brought  by  the  party  against  whom  the  writ 
issued,  it  is  sufficient  for  the  officer  to  give  in  evidence  the  writ 
oi  fieri  facias,  without  showing  a  copy  of  the  judgment;  but  if 
the  plaintiff  be  not  the  party  against  whom  the  vnrit  issued,  but 
claims  the  goods  by  a  prior  execution  (or  sale)  that  was  fraud- 
ulent, then  the  officer  must  produce  not  only  the  writ  but  a 
copy  of  the  judgment;  for  in  the  first  case,  by  proving  that  he 
took  the  goods  in  obedience  to  a  writ  issued  against  the  plaint- 
iff, he  has  proved  himself  guilty  of  no  trespass;  but  in  the  other 
case  they  are  not  the  goods  of  the  party  against  whom  the  writ 
issued,  aud  therefore  the  officer  is  not  justified  by  the  writ  in 
taking  them,  unless  he  can  bring  the  case  within  13  Eliz.,  for 
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which  purpose  it  is  Decessarj  to  show  a  judgment."  But  in 
vrbat  way  the  officer,  by  producing  the  judgment,  brings  him- 
self within  the  statute  referred  to,  is  not  mentioned.  The  case 
in  1  Baym.  733,  which  is  often  referred  to,  and  appears  to  be  a 
leading  one,  contains  no  reasoning,  but  merely  lays  down  tbe 
distinction  as  maintained  by  the  subsequent  authorities.  The 
sheriff  acts  under  the  execution,  that  is  his  authority;  if  by 
Tiriae  of  it  he  levies  on  the  defendant's  property,  he  would 
Boppose  he  ought  to  be  protected;  but  if  he  levies  on  the  prop- 
erty  of  a  third  person,  he  is  liable  to  damages,  no  matter  how 
formal,  regular,  and  valid  the  judgment  may  be. 

But  with  respect  to  tbe  rule  of  law,  when  a  case  of  the  kind 
occurs,  iia  dcripia  est  would  govern  my  decision.  No  case  like 
the  present,  however,  has  been  produced  to  which  the  rule  has 
been  extended.  No  sheriff,  or  other  officer,  justifies  here;  it  is 
a  simple  contest  between  the  plaintiff  and  defendant,  with  re- 
gard to  the  ownership  of  property.  I  am  not  ready,  with  the 
counsel  of  the  defendant  in  error,  to  say  that  if  the  judgment 
against  the  original  defendant  were  void  on  its  face,  the 
claimant  could  take  no  advantage  of  it;  but  I  am  ready  to  say 
that  it  does  not  devolve  upon  the  plaintiff  in  the  execution  to 
show  that  the  judgment  is  valid;  but  upon  the  production  of 
the  execution,  a  valid  judgment  should  be  presumed  until  the 
eontrary  appears. 

There  was,  therefore,  no  error  in  admitting  the  executions  as 
evidence,  without  proof  of  the  judgments. 

The  next  exception  to  the  opinion  of  the  court  is,  a  refusal  to 
instruct  the  jury,  as  was  asked  by  the  claimant's  counsel;  and  to 
this  there  are  two  branches.  1.  That  although  they  should 
beUeve  the  deed  marked  A  (from  claimant's  father  to  them, 
under  which  they  claimed),  was  executed,  as  it  was  proved  to 
be,  on  a  consideration,  not  deemed  valuable  in  law,  yet  a  good 
consideration  would  support  and  sustain  it,  against  the  creditor 
who  afterwards  contracted  with  the  person  making  the  deed,  and 
who  knew  it  had  been  made  before  he  gave  credit  to  the  person 
who  had  executed  it. 

2.  That  a  man  not  in  debt  may  give  property  absolutely,  or 
in  trust,  for  the  benefit  of  his  children,  and  that  the  conveyance 
will  be  supported  against  a  subsequent  creditor  with  notice  of  it. 

There  is  nothing  in  the  record  to  show  that  the  last  branch  of 
the  instruction  asked  was  at  all  relevant  to  the  case.  It  may 
bave  been  altogether  abstract  and  irrelevant,  and  the  judge,  in 
the  opinion,  as  given  in  the  record,  declares  that  he  refused  so 
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to  instruct  the  jury,  because  such  instruction  would  have  been 
entirely  inapplicable  to  the  case. 

As  to  the  first  branch  of  this  exception ,  it  appears  that  the 
deed  purports  to  be  one  of  bargain  and  sale,  from  the  father  to 
the  children,  and  the  consideration  acknowledged  in  it  to  have 
been  received  by  the  father  was  one  thousand  five  hundred  dol- 
lars. This,  it  is  admitted,  was  never  paid.  Without  attempting 
to  investigate  the  doctrine  relating  to  the  necessity  of  stating  the 
true  consideration  in  the  deed,  where  one  is  stated  at  all,  in  the 
decisions  on  which  there  is  probably  some  contrariety,  it  is  suffi- 
cient to  say,  an  abstract  instruction  could  not  have  been  legaUy 
given  in  the  terms  asked  by  claimant's  counsel.  According  to  the 
instruction  asked,  a  conveyance  for  a  good  consideration,  that  is 
in  consideration  of  blood,  would  be  valid  against  a  person  who 
had  notice  of  it,  and  became  a  subsequent  creditor,  although  he 
knew  also  that  it  was  made  with  the  avowed  intention  of  defeat- 
ing creditors.  It  is  impossible  for  us  to  say  but  that  evidence 
to  that  effect  was  given  on  the  trial ;  the  same  witnesses  who 
proved  the  knowledge  of  the  plaintiff  that  the  deed  had  been 
executed  may  also  have  established  the  actual  fraud  of  the 
whole  transaction.  And  surely  it  will  not  be  contended  that  a 
conveyance  for  good  consideration,  made  with  the  intent  to 
cheat  creditors,  is  good  against  any  person,  whether  he  be  a 
previous  or  subsequent  creditor,  or  whether  he  have  notice  of 
the  conveyance  or  not.  There  was  no  error  in  refusing  the  in- 
structions asked. 

The  last  point  raised  by  the  bill  of  exceptions  is  as  follows: 

The  claimants,  by  their  counsel,  asked  the  court  to  charge  the 
jury  that  the  justice's  executions  not  having  been  proved  by 
the  justice,  or  any  other  person,  there  was  no  sufficient  evidenee 
that  they  were  genuine,  or  that  they  were  ever  issued  by  a  pep- 
son  legally  authorized. 

The  judge  refused  to  give  this  charge,  assigning  as  his  reason 
that  the  objection  was  made  too  late. 

It  is  obvious,  from  the  record,  that  the  executions  had  been 
read  to  the  jury  without  any  objection,  except  the  one  which 
was  first  overruled,  that  the  judgment  should  first  be  proved; 
the  whole  evidence  then  followed,  and  the  aigument  was  closed, 
if  an  argument  was  made,  before  the  exclusion  of  the  execa- 
tions  was  asked  for.  A  slip  of  the  counsel  in  not  proving  that 
the  justice  issued  them,  if  that  was  necessary,  should  not  have 
been  permitted  to  be  taken  advantage  of  in  this  way.  The  wit- 
nesses by  whom  the  proof  could  have  been  made  might  have 
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been  discharged^  and,  if  the  objection  had  availed,  doubtless  it 
would  have  been  urged  that  additional  evidence  should  not  have 
received,  even  had  it  been  at  hand.  The  claimants  had  per- 
mitted the  evidence  to  be  introduced  without  objectiou;  it  was 
calculated  to  secure  the  justice  of  the  case,  and  without  it  great 
injury  would  have  resulted  to  the  plaintiff.  Under  the  circum- 
stances, it  would  have  been  improper  for  the  court  to  have 
wrested  it  from  the  jury. 

There  was  no  error  in  this  opinion  of  the  court. 

The  judgment  is  affirmed. 


case  determines  that  the  plaintiff  in  execution,  apon  producing  the 
writ»  has  laid  aufficient  foundation  to  allow  of  his  introducing  evidence  to 
•bow  that  the  conveyance  by  which  a  stranger  thereto  claims  title  to  the 
property  levied  upon,  is  fraudulent  and  void  as  to  creditors.  This  is  opposed 
to  tiie  general  current  of  authority.  It  is  well  settled  that  in  such  case,  were 
the  aheriff  to  be  sued,  he  must,  before  attempting  to  avoid  the  conveyance 
upon  the  ground  of  fraud,  produce  both  the  judgment  and  execution:  Damon 
V.  Brpami,  2  Pick.  411;  Achicorlh  v.  Kempe,  1  Doug.  41;  High  v.  Wilwn,  2 
Johns.  46;  Jaekson  v.  Caldwell^  I  Cow.  623^  Reed  v.  Davis^  5  Pick.  388;  Keys 
V.  OranniSy  3  Kev.  548;  Thomhurg  v.  ffcmd,  7  Cal.  554.  The  reason  given 
is,  that  as  only  a  judgment  creditor  has  the  right  to  attack  a  sale  as  fraudu- 
lesnt  and  void  as  to  creditors,  the  sheriff  must,  before  so  doing;  show  that  he  is 
acting  for  such  a  creditor  by  producing  the  judgment.  But  if  the  judgment 
is  the  only  snfScient  evidence  that  there  is  a  judgment  creditor,  the  reason 
requiring  it  to  be  produced  would  be  equally  strong,  whether  sheriff  or  cred* 
Hot  were  sued. 

And  to  the  point  that  the  plaintiff  in  execution  can  not  give  the  execution 
ID  evidence,  when  sued  by  a  stranger  to  it  without  proof  of  the  judgment, 
are:  Sander*  v.  Vance^  7  Hon.  209;  MeOowen  v.  JJoy^  5  Litt.  239;  Van  Etten 
V.  J7icrs<,  6  Hill,  311;  Van  Heuaen  v.  Radeliff,  17  K.  Y.  580;  Hefner  v.  /ruTtn, 
4  Ired.  (K.  G.)  K  529.  Indeed,  the  law  is  stricter  as  regards  justification 
towards  the  plaintiff  in  execution  than  towards  the  sheriff;  for,  whereas  the 
latter  can  justify  against  the  defendant  in  execution  by  producing  that  writ^ 
the  former  would  be  obliged  to  produce  the  judgment  in  addition:  Clay  v. 
CoperUm^  15  Am.  Deo.  77;  BritUm  v.  C6U,  1  Salk.  408. 
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[a  SSKWAXT  k  POBSia,  83.] 

Ho  BviDXircs  gah  bb  Ovfebed,  ukbxb  tex  Gbnxbal  JasuJt,  in  an  action  of 
^uare  clatuum  /regit  to  show  that  an  act  prima  facie  a  trespasa^ 
anthoriaed  l^  the  plaintifii 
Tbs  Avkbmsht  ow  P068S8SION  in  trespass  ^tiare  elauium  /regit  is  sufficiently 
contained  in  the  charge  that  "defendant  broke  and  entered  into  the  close 
of  plaintiff" 
Is  IS  jro  DsnEVBE  to  Trmpass  quare  clausum/regit  that  the  title  to  the  prem- 
ises on  which  the  trespass  is  charged  is  in  one  other  than  the  plaintiff^ 
unless  the  defendant  justify  under  authority  from  such  other  person. 
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A  Pkesumftion  of  Guilt  Abises  in  an  action  of  trespass  if  it  is  proved  that 
two  bonses,  the  removal  whereof  was  the  cause  of  action,  were,  after  such 
removal,  in  the  possession  of  the  defendant. 

Thb  opinion  of  the  court  states  the  facts. 

Lyons,  for  the  plaintiff. 

Pickens,  contra. 

Tatlob,  J.  This  is  an  action  of  trespass  qnare  dausum /regit, 
brought  by  the  defendant  in  error,  against  the  decedent,  in  his 
life-time,  in  the  county  court  of  Marengo,  and  which,  after  sug- 
gestion of  the  death  of  the  decedent  in  this  court,  has  been  re- 
vived against  his  representatives. 

In  the  court  below  the  general  issue  was  pleaded,  a  trial  had 
thereon,  and  a  verdict  and  judgment  were  rendered  in  favor  of 
the  original  plaintiff.  The  assignments  of  error  all  grow  out  of 
the  bill  of  exceptions,  which  will  be  considered  iu  their  order. 

1.  The  first  assignment  is  that "  the  court  below  refused  to  ad- 
mit evidence  offered  by  the  defendant  to  prove  that  the  houses 
were  removed  with  the  knowledge  and  consent  of  the  plaintiff, 
and  under  an  acknowledgment  on  bis  part  that  they  were  the 
property  of  the  defendant." 

The  part  of  the  bill  of  exceptions,  to  which  this  assignment  re- 
lates, is  in  the  following  words:  "The  defendant  offered  ta 
prove  that  a  parol  contract  had  been  entered  into  between  the 
parties,  by  which  the  plaintiff  agreed  to  sell  and  the  defendant 
to  purchase  the  land  described  in  the  declaration,  for  a  stipu- 
lated price;  that  before  the  consummation  of  the  contract  the 
plaintiff  sold  to  another  person;  and  that  after  the  time  of  mak- 
ing the  contract  and  before  the  sale  of  the  land  by  the  plaintiff 
to  the  third  person,  a  conversation  took  place  between  the  par- 
ties, in  which  the  defendant  expressed  a  wish  to  remove  the  log 
houses,  which  form  the  subject  of  the  present  suit,  and  that  the 
plaintiff  acknowledged  the  houses  to  be  the  property  of  the  de- 
fendant, and  gave  his  consent  and  approbation  to  the  removal 
of  the  same,  in  consequence  of  the  parol  agreement  for  the  said 
land,  and  that  they  were  removed  in  pursuance  of  the  acknowl- 
edgment thus  made."  This  testimony  was  rejected  by  the 
court. 

The  question  is,  was  this  competent  testimony  under  the  gen- 
eral issue  ? 

This  proof  was  offered,  not  to  mitigate  the  damages,  bat 
as  a  defense  to  the  action;  for  it  is  obvious  that  if  it  appeared 
to  the  jury  that  the  plaintiff  had  authorized  the  houses  to  be 
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removed,  they   could  have  rendered  no  yerdict  iu  his  favor. 
The  evidence,  in  fact,  would  have  amounted  to  a  justification. 

It  was  not  contended  in  argument  that  the  parol  contract 
gave  to  the  defendant  any  title  to  the  land,  or  a  right  to  enter 
upon  it.  That  agreement  was  admitted  to  be  a  void  one  under 
the  statute  of  frauds;  but  it  was  contended  that  the  authority 
given  by  the  plaintiff  to  the  defendant,  which  it  was  wished  to 
prove,  virtually  put  the  defendant  into  the  possession  of  the 
land;  and  that  he  had  a  right  to  prove  that  possession  under 
the  general  issue.  It  is  most  true,  that  in  an  action  of  this 
kind,  the  defendant  is  authorized,  under  the  general  issue,  to 
prove  possession  or  title  in  himself,  because  without  possession 
the  plaintiff  can  not  sue.  But  to  consider  the  defendant  con- 
structively in  possession,  while  the  plaintiff  was  actually  so, 
would  be  drawing  an  inference  which  no  state  of  the  case  could 
warrant.  We  can  not  view  the  defendant  as  in  possession,  and 
mast  determine  whether  the  consent  of  the  plaintiff  to  his  en- 
tering upon  the  land  and  moving  the  houses,  would  afford  him 
an  excuse  for  doing  so,  as  the  pleadings  stood. 

In  1  Chitty's  Pleadings,  492,  were  are  informed  that ''  in  tres- 
pass, whether  to  the  person,  personal  or  real  property,  the  de- 
fendant may,  under  the  general  issue,  give  in  evidence  any 
matter  which  directly  controverts  the  truth  of  any  allegations, 
which  the  plaintiff,  on  such  general  issue,  will  be  bound  to 
prove,  and  no  person  is  bound  to  justify  who  is  not,  prima  fo^de^ 
a  trespasser.  But  where  the  act  would,  at  common  law,  prima 
facie,  appear  to  be  a  trespass,  any  matter  of  justification  or  ex- 
cufle,  or  done  by  virtue  of  a  warrant,  or  authority,  must,  in 
general,  be  specially  pleaded;  and  therefore,  even  where  the 
defendant  did  the  act  at  the  request  of  the  plaintiff,  or  where 
the  injury  was  occasioned  by  the  plaintiff's  own  default,  these 
matters  of  defense  must  be  specially  pleaded."  And  in  2 
Campbell,  378,  379,  the  same  doctrine  is  laid  down  by  Lord 
EUenborough,  in  the  case  of  MUman  v.  Dolwell.  That  was  an 
action  of  trespass  for  cutting  the  plaintiff's  barges  from  their 
moorings  in  the  river  Thames,  whereby  they  had  been  set  adrift 
and  injured.  It  appeared  that  at  a  time  wben  there  was  a  great 
quantity  of  ice  in  the  Thames,  the  defendant  took  two  barges 
of  the  plaintiff  from  the  middle  of  the  river,  where  they  were 
moored,  to  the  opposite  shore,  and  that  one  of  them  was  imme- 
diately after  discovered  to  have  a  hole  in  its  bottom;  but  there 
was  no  evidence  to  show  how  this  had  been  occasioned.  The 
defendant  offered  to  prove  that  if  he  had  not  interfered,  the 
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barges  would  most  probably  have  been  destroyed,  as  they  were 
in  imminent  danger  from  the  ice;  that  he  did  what  was  most 
for  the  plaintiff's  advantage,  and  that  he  had  been  employed  by 
the  plaintiff  generally  to  take  charge  of  the  barges. 

But  Lord  Ellenborongh  said:  '*  These  facts  should  haye  been 
specially  pleaded.  I  can  not  admit  evidence  of  them  under  the 
plea  of  not  guilty.  The  defendant  allows  that  he  intermeddled 
with  goods  which  were  the  property  and  in  the  posseasion  of 
the  plaintiff.  By  so  doing,  he  is  presumed  to  be  a  trespasser; 
and  if  he  has  any  matter  of  justification,  he  must  put  it  upon 
the  record.  The  plea  of  not  gfuilty  only  denies  the  act  done, 
and  plaintiff's  title  to  the  subject  of  the  trespass.'* 

It  is  useless  to  multiply  authorities;  this  might  easily  be  done. 
The  quotation  from  Chitty  shows  that  a  trespass  on  real  and 
one  on  personal  property  is  governed  by  the  same  rules.  The 
evidence  was  properly  rejected. 

Second  assignment:  *'  The  court  admitted  evidence  offered  by 
the  plaintiff  below,  to  show  his  possession  of  the  premises  in  ques- 
tion at  the  time  of  the  alleged  trespass,  when  no  possession  is 
alleged  in  the  declaration." 

It  is  understood  by  the  assignment  that  the  plaintiff  in  error 
contends  that  it  is  necessary  for  the  declaration  to  contain  an 
express  averment  that  the  person  who  brings  the  suit  was  in  pos- 
session of  the  premises  at  the  time  the  trespass  is  alleged  to  have 
taken  place.  The  declaration  in  this  case  corresponds  with  the 
forms  given  in  books  of  practice,  and  contains  every  substantial 
averment.  The  defendant  below  is  charged  with  having  broken 
and  entered  the  close  of  the  plaintiff.  The  presumption  of  the 
law  is,  that  the  person  who  has  the  title  is  the  one  in  possession. 
But  the  charge  that  the  defendant  **  broke  and  entered  the  close 
of  the  plaintiff,"  includes  within  it  an  averment  of  possession 
in  the  plaintiff,  because  this  alone  could  make  it  his  '*  close,"  so 
as  to  authorize  this  action;  and  if  a  trespass  were  committed 
upon  bis  possession,  the  averment  that  defendant  broke  and  en- 
tered his  close  is  true,  no  matter  if  the  title  resided  in  another. 
This  is  a  possessory  action,  and  the  right  of  possession  can,  in 
this  respect  alone,  be  the  subject  of  inquiry. 

8.  The  next  assignment  which  will  be  noticed  is  as  follows: 
''  The  court  rejected  evidence  which  was  offered  by  the  defend- 
ant to  show  that  the  title  to  the  premises  in  question  was  not  in 
the  plaintiff,  but  in  a  third  person." 

From  the  bill  of  exceptions,  it  appears  that  the  defendant  of- 
fered to  prove  an  outstanding  titie,  and  this  astfgnment  conveys 
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the  same  idea.  There  is  no  doubt  bat  it  was  competent  for  the  de- 
fendant to  prove  title  in  himself  or  in  a  third  person,  under 
whose  direction  he  acted  in  removing  the  houses,  etc.  But  that 
the  title  to  the  premises  resided  in  a  third  person,  from  whom 
he  derived  no  authority,  could  be  no  evidence  in  his  favor;  the 
possession  vested  a  right  in  the  person  holding  against  all  per- 
sons, except  the  real  owner.  Nor  are  we  authorized  to  presume 
that  the  defendant  expected  to  show  an  authority  from  the  per- 
son in  whom  the  title  resided,  to  enter  upon  the  lands.  He  stated 
what  he  expected  to  prove  by  the  witness:  the  presumption  is, 
that  his  proof  would  have  been  in  conformity  with  this  state- 
ment; if  it  would  have  gone  further,  he  should  so  have  informed 
the  court.  Chitty ,  in  his  first  volume  on  pleading,  492,  says :  "  In 
trespass  to  real  property,  this  plea  (not  guilty)  not  only  puts  in 
issue  the  fact  of  the  trespass,  etc. ;  but  also  the  title,  whether 
freehold  or  possessory,  in  the  defendant,  or  a  person  under 
whom  he  claims,  may  be  given  in  evidence  under  it."  To  the 
same  effeet  is  the  case  of  Dodd  v.  Kypfin,  7  Term,  854,  and 
Jr^ieni  v.  Durrani,  8  Id.  403,  and  many  other  cases  which 
might  be  cited. 

There  remains  one  more  assignment  to  consider,  which  is  as 
follows:  "  The  court  erred  in  instructing  the  jury  that  the  fact 
of  the  houses  being  found  upon  the  premises  of  the  defendant, 
and  in  his  occupation,  was  evidence  of  the  commission  of  a  tres- 
pass with  force  and  arms  by  him,  unless  he  accounted  for  their 
possession." 

It  appears  by  the  bill  of  exceptions  that  a  witness,  intro- 
duced by  the  plaintiff,  testified  that  some  short  time  after 
seeing  the  two  log -houses  on  the  premises  of  the  plaintiff,  he 
saw  the  same  log-houses  on  the  premises  of  the  defendant,  and 
in  his  use.  On  this  evidence  the  court  charged  the  jury  sub- 
stantially as  set  forth  in  the  assignment.  It  is  believed  that 
this  charge  contains  a  correct  exposition  of  the  law.  If  A. 
brings  an  action  of  trover  against  B.  for  the  conversion  of  a 
horse,  and  proves  title  in  himself,  and  a  demand,  it  devolves 
the  burden  on  B.  of  proving  that  the  title  of  A.  Las  been 
divested,  or  that  he  has  a  better.  And  it  will  not  be  presumed 
that  B.  has  purchased  the  horse  of  A.  If  the  close  of  A.  has 
been  broken,  and  a  fruit  tree  dug  up  and  carried  off,  and  that 
tree  is  found  set  out  in  the  yard  of  B. ,  especially  if  he  is  seen 
doing  some  act  which  shows  that  he  has  a  knowledge  of  its 
being  there,  it  affords  prima  facie  evidence  that  he  was  the 
trespasser.     So  if  a  house  has  been  removed  from  the  land  of 
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A.,  and  is  found  on  the  land  of  B.,  and  occupied  bj  B.,  under 
the  plea  of  not  guilty  in  an  action  of  trespass,  it  devolyes  upon 
B.  the  necessity  of  accounting  for  Its  being  there,  consistently 
with  his  innocence.  Under  a  plea  of  justification,  the  jury 
would  be  authorized  to  inquire,  without  further  proof,  whether 
or  not  it  was  a  circumstance  from  which  they  could  infer  that 
the  defendant  had  the  plaintiff's  consent  to  act  as  he  had  done. 
But  as  the  inquiry  under  the  general  issue  is  confined  to  the 
title,  and  whether  the  act  was  done  or  not,  and  no  matter  of 
justification  can  be  taken  into  consideration,  the  legal  conclu- 
sion, from  the  proof  adduced,  is  in  accordance  with  the  chaige 
of  the  court. 
The  judgment  is  affirmed. 


MoMahan  V.  Abmstbong. 

[3  Skbwabt  h  PoBTEt,  in.] 
Eyidxmcb  ufok  thx  Pabt  op  thb  Defendant  in  an  Aonov  fOB  Mau- 

CI0178  PaoBBCunoN,  as  to  what  he  testified  npon  the  trial  of  plaintift  Is 

proper  for  the  purpose  of  showing  probable  cause. 
Oral  Evidencb  or  this  Tsstimont  will  not  be  Rbfobed  because  of 

failare  to  show  that  it  was  not  reduced  to  writing. 
In  an  Action  for  Mauciotts  Prosbcutkon,  Evidencs  n  Admibbibli^  of 

what  was  testified  to  npon  the  criminal  trial,  though  andi  tesAnmii^ 


was  there  incompetent,  for  the  purpose  of  showing  prajbabls  ombm  tmX 

want  of  malice.  *^^ 

Thb  facts  of  the  case  appear  from  the  opimon. 
OoUtihioaUe  and  Ormond,  for  the  plaintiff. 
Elli8  and  Hopkins^  for  the  defendant. 

Taxlob,  J.  This  was  an  action  for  a  malioioiiB  pxooeoatioiu 
It  appears  a  warrant  was  issued  by  a  justice  of  the  peace,  at 
the  instance  of  the  plaintiff  in  error^  against  the  defendant, 
charging  the  offense  of  peijuxy;  that  the  defendant  was  ar> 
rested  and  brought  before  the  justice  for  examination,  when 
the  prosecutor,  and  he  alone,  was  sworn  as  a  witness.  After 
the  examination  the  defendent  was  committed  to  jail  by  the 
justice.  Subsequently  he  was  brought  before  the  judge  of  the 
county  court,  by  writ  of  habeas  carpus,  and  discharged.  Hers 
the  prosecution  terminated. 

A.  bill  of  exceptions  was  tendered  to  and  signed  by  the  judge 
who  presided  below,  which  is  in  the  words  following:  *'  The 
defendant  offered  to  prove  by  other  witnesses  what  he,  as  the 
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prosecntor,  and  only  witness,  swore  to  before  the  examining 
magistrate;  Imt  the  court  refused  to  admit  such  testimony;  to 
▼hich  opinion  of  the  court  rejecting  such  evidence,  the  de* 
fendant  excepts,"  etc. 

This  court  is  to  determine  whether  the  opinion  excepted  to 
is  erroneous  or  not.  Were  the  question  of  the  admissibility  of 
the  defendant's  testimony  in  cases  of  this  kind  a  new  one,  or 
did  the  decisions  which  have  been  made  upon  it  appear  un- 
reasonable, it  would  be  proper  for  us  to  sustain  ourselves  by 
giving  at  length  the  reasons  which  have  brought  us  to  the  con- 
clusion to  which  we  have  come.  But  as  frequent  and  uniform 
decisions  on  the  question  have  been  made  in  England  and  the 
United  States,  and  we  are  satisfied  of  their  correctness,  it  is 
only  necessary  to  refer  to  the  law,  as  it  is  thus  established,  in 
a  BQCcinct  manner. 

Bnller,  in  his  Nisi  Prius^  14,  gives  the  doctrine  in  these  words: 
*'  It  is  advisable  for  the  defendant  to  give  proof  of  a  probable 
cause,  if  he  be  capable  of  doing  it;  and  for  this  purpose,  proof 
of  the  evidence  given  by  the  defendant  on  the  indictment  is 
good."  In  the  case  of  Chierrani  v.  Tinder,  1  Gilmer,  36,  which  was 
the  same  kind  of  action.  Judge  Boane  says:  *'  The  plaintiff  in 
this  case  having  given  evidence  at  the  trial,  of  certain  conversa- 
tions of  the  defendants,  relative  to  the  facts  whereon  the  prose- 
ention  for  felony  was  founded,  with  the  view  to  impute  malice 
to  them,  it  was  competent  for  them,  for  the  purpose  of  obviat- 
ing that  imputation,  to  show  as  well  what  they  actually  swore 
before  the  magistrate  as  the  manner  and  circumstances  thereof. 
This  is  emphatically  the  opinion  of  the  court,  because,  regularly 
in  an  action  for  a  malicious  prosecution,  the  plaintiff  ought  him- 
self to  give  evidence  of  what  was  sworn  on  the  trial." 

In  the  case  of  Moody  v.  Pender^  2  Hayw.  N.  0.  29,  the  same 
doctrine  is  maintained.  In  fact  the  authorities  are  unbroken  on 
the  subject,  not  even  a  dictum  can  be  produced  to  the  contrary. 
Were  a  different  decision  to  be  made,  it  would  discourage  prose- 
cutions to  an  alarming  extent.  Numerous  are  the  cases  in 
which  there  is  no  witness  but  the  prosecutor,  and  in  which  there 
is  no  conviction,  though  the  evidence  plainly  shows  probable 
cause  for  the  prosecution.  If  this  evidence  is  to  be  withheld 
from  the  jury  on  a  trial  for  malicious  prosecution,  dangerous 
would  be  the  situation  of  such  a  prosecutor,  and  great  the 
temerity  of  a  man  who  would  risk  being  placed  in  it. 

It  is  objected,  however,  by  the  counsel  for  defendant  in  er- 
ror, that  it  does  not  appear  but  that  the  matter  sworn  to  before 
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the  justice  was  in  writing,  nor  but  that  it  was  intended  to  prove 
the  substance  of  what  was  sworn  to,  instead  of  the  language 
used. 

If  there  was  anything  before  the  court  to  show  that  there  was 
higher  evidence  of  what  was  offered  to  be  proved  orally,  the 
bill  of  exceptions  should  have  stated  it;  as  it  does  not,  we  must 
believe  the  counsel  did  not  so  far  depart  from  their  duty  as  to 
omit  that  which  was  so  material;  and  it  would  be,  if  possible,  a 
still  more  forced  inference  to  suppose  it  was  intended  to  make 
the  proof  offered,  in  an  illegal  manner. 

It  is  also  insisted  that  to  authorize  the  introduction  of  the 
proposed  testimony,  the  court  should  have  been  informed  of 
what  the  defendant  did  swear  to  before  the  justice;  that  the 
competency  of  the  evidence  should  have  appeared;  and  that  the 
testimony  was  probably  not  received  because  this  was  not  done. 

The  court  was  informed  that  the  defendant  wished  to  prove 
what  he  had  sworn  before  the  justice,  in  order  to  show  proba- 
ble cause,  or  the  absence  of  malice.  It  has  rightfully  been  re- 
plied, by  the  counsel  for  the  plaintiff  in  error,  that  he  had  a 
right  to  do  this,  no  matter  what  that  testimony  might  have  been. 
It  was  an  after  inquiry  what  effect  the  evidence  shonld  have 
upon  the  verdict  of  a  jury.  Unless  the  prosecution  had  been 
influenced  by  malice,  accompanied  with  the  want  of  probable 
cause,  there  could  be  no  recovery.  It  is  difficult  to  conceive  of 
any  testimony  which  he  could  have  given  before  the  justice 
which  would  be  of  a  nature  to  exclude  it  from  the  jury  on  the 
trial  of  this  suit  below;  it  must  have  tended  either  to  pxoye  or 
disprove  the  malicious  intention. 

It  is  perfectly  apparent,  either  to  a  superficial  or  oloee  ob- 
server, that  the  opinion  of  the  court  below  was,  that  evidence  of 
what  the  defendant  swore  in  the  prosecution  was  incompetent. 
That  the  manner  in  which  that  evidence  was  proposed  to  be 
proved,  or  its  particular  nature,  had  no  influence  upon  the  de- 
cision; but  it  was  the  source  from  which  it  emanated  that  was 
thought  to  vitiate  it. 

As  regards  the  court  before  which  the  prosecutor  was  sworn, 
it  can  make  no  difference.  The  justice  in  this  instance  formed 
an  examining  court,  the  cause  was  never  before  a  higher  tri- 
bunal, and  it  is  the  prosecution  before  the  justice  which  is  al- 
leged in  the  declaration  to  have  been  malicious  and  withoat 
probable  cause.  It  follows  necessarily  that  if  the  testimony  of 
a  defendant,  given  in  a  court  of  record  upon  a  trial  there,  would 
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be  competent,  the  testimony  given  before  the  examining  justice, 
in  this  case,  was  equally  so. 

The  nature  of  the  offense  charged  to  have  been  committed 
can  make  no  difference.  It  is  not  the  guilt  of  the  prosecuted, 
but  the  intention  of  the  prosecutor,  which  is  the  subject  of  ex- 
amination in  this  action. 

It  follows  that  the  court  below  erred;  the  judgment  is  there- 
fore reversed,  and  the  cause  remanded. 


Aldbige  v.  The  Tusoumbia,  C.  &  D.  R  R.  Co. 

[3  SlBWABT  k  POBXBB,  199.] 

Pdkjo  Uss  ahb  Pubuc  Bbnsfit  abx  Conyertiblb  Tkbms,  the.  power  in 
the  legiaUtiue  to  Appropmte  private  property  to  pnblio  use,  being  power 
to  appropriate  it  to  works  of  pablic  benefit. 

Ths  QuEsnoif  ojr  ths  £xpedijsnc7  and  Usefulness  of  the  application  of 
private  property  to  pnblio  use  is  to  be  determined  solely  by  the  legis- 
latnre. 

A  BKiBospEcmrs  Act  is  Constitutional  if  it  neither  take  away  a  vested 
right  of  property,  nor  dissolve  the  obligation  of  a  contract 

Pbofkbtt  is  not  Taken  "without  Dux  Ooubsk  ow  Law,"  if  appropriated 
to  a  railroad  after  payment  by  it  to  the  owners  of  the  amoont  of  dam- 
ages assessed  by  jury  in  the  manner  required  by  law. 

A  Use  mat  be  Public  thongh  it  benefit  bnt  a  limited  portion  of  the  oom- 
mnnity. 

Thb  case  appears  from  the  opinion. 

LiPSooicB,  C.  J.  This  action  was  brought  before  a  justice  of 
the  peace  under  the  charter,  for  the  purpose  of  condemning  to 
the  use  of  the  corporation  a  portion  of  a  lot  of  ground  belong- 
ing to  the  plaintiff  in  error.  The  justice  of  the  peace  proceeded 
according  to  the  directions  of  the  charter  of  incorporation  to 
have  a  juiy  impaneled  to  consider  the  advantages  and  dis- 
advantages that  would  result  to  the  owner  of  the  land  by  the 
road  running  on  it,  and  to  assess  to  him  such  damages  as  he 
might  sustain  from  it. 

The  plaintiff  in  error  was  not  satisfied  with  the  amount  of 
damages  assessed  to  him,  and  claimed  an  appeal  to  the  circuit 
court.  After  the  appeal  had  been  taken,  the  parties  consented 
to  bring  the  cause  before  this  court  by  a  writ  of  error,  as  from 
an  affirmance  of  the  judgment  rendered  by  ihe  justice  of  the 
peace.  To  this  course  of  proceeding,  for  the  purpose  of  having 
the  case  speedily  decided,  as  delay  might  be  extremely  injur!- 
ens.  we  can  perceive  no  reasonable  objection.    We  are  bound 
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to  believe  that  it  is  not  a  fictitious  case,  but  that  it  was  brought 
aod  defeuded  in  the  court  below  in  sincerity  and  truth.  The 
case  was  not  argued  at  the  bar,  but  a  written  argument  has 
been  submitted  in  behalf  of  the  plaintiff  in  error,  and  one  for 
the  corporation. 

We  will  proceed  to  examine  the  objections  taken  in  the  argn* 
ment  to  the  judgment  of  the  justice  of  the  peace. 

The  position  first  assumed  is  that  the  fifth  section  of  the 
charter  is  unconstitutional  and  void,  because  the  road  is  a  work 
for  private,  and  not  for  public  use.  In  support  of  this  position 
it  is  said  that  the  tenth  section  of  the  charter  vests  the  road 
and  the  machinery  in  the  company ;  that  no  persons  therefore  but 
those  of  the  company  can  run  cars  on  it  without  permission; 
and  that  however  great  a  public  benefit  it  may  be,  it  can  not  be 
for  public  use;  that  the  right  of  public  use  is  the  only  ground 
of  power  in  the  legislature  to  condemn  private  property;  that 
if  public  benefit  and  public  convenience  gave  the  right  to  the 
legislature,  and  they  were  to  judge  of  the  expediency  of  exer- 
cising it,  there  would  be  no  limitation  on  their  acts,  and  nothing 
to  prevent  their  passing  retrospective  laws;  that  the  condemn- 
ing private  property  to  public  use  is  in  no  case  the  exercise  of  a 
law-making  power,  but  is  an  act  of  sovereign  power,  justified 
only  by  necessity;  that  in  cases  of  mere  benefit  and  convenience 
the  legislature  has  no  authority  to  pass  on  the  existence  of  the 
necessity;  that  independent  of  all  positive  law,  govemmenta 
have  the  right  on  the  principle  of  self-preservation. 

The  distinction  taken  between  public  use  and  public  benefit 
does  not  seem  to  me  sustained  by  reason,  nor  has  precedent 
attached  a  different  meaning  to  the  terms:  in  practical  applica- 
tion they  are  convertible  terms.  The  right  to  appropriate 
private  property  to  public  use  is  admitted,  but  the  power  is 
denied  for  any  public  benefit.  If  to  make  a  thing  of  pablic 
use,  from  which  a  benefit  is  derived,  it  must  be  in  the  con- 
tinued occupancy  of  the  agent  of  the  government,  or  used  as  a 
public  common,  the  case  of  condemning  private  property  to 
public  use,  for  the  purpose  of  enabling  an  individual  to  erect  a 
grist-mill,  one  of  the  cases  relied  on  in  the  argument  as  an  illus- 
tration of  the  powers  of  the  legislature^  would  not  be  propi- 
tious to  the  object  for  which  it  was  invoked.  If  there  is  a  dis- 
tinction in  the  terms,  the  case  of  the  mill  would  be  a  public 
benefit,  and  not  for  public  use.  It  is  true  that  the  term  "  use" 
is  employed  in  the  latter  clause  of  the  thirteenth  section  of  our 
declaration  of  rights.     '*  Nor  shall  any  person's  property  be 
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talien  or  applied  to  public  use,  unless  just  compensation  be 
made  therefor."  But  it  would  be  curtailing  the  soyereign 
power  of  the  government  very  much,  indeed,  to  say  that  under 
this  clause  in  the  declaration  of  rights,  private  property  could 
not  be  appropriated  to  the  public,  without  a  continued  occu< 
pancy  of  the  thing  appropriated.  Whatever  is  beneficially  em- 
ployed for  the  community  is  of  public  use,  and  a  distinction 
can  not  be  tolerated. 

The  right  of  eminent  domain  is  always  vested  in  the  supreme 
authority  of  the  state.  Whatever  the  form  of  the  government 
may  be,  the  paramount  right  being  in  such  supreme  authority^ 
its  power  to  subject  private  property  to  public  use  has  never 
been  questioned.  In  absolute  despotisms,  where  the  supreme 
authority  is  vested,  without  limitation,  in  one  ruler,  such  indi- 
vidual ruler  can  subject  the  private  property  within  his  domin- 
ions to  the  public  use;  and  he  is  the  sole  judge  of  the  expedi- 
ency and  necessity  of  the  measure.  In  Great  Britain,  this 
authority  is  in  the  king  and  parliament.  With  us,  it  is  prima- 
rily with  the  people,  and  it  is  exercised  through  the  agency  of 
the  representatives  assembled  in  a  legislative  capacity.  But 
with  us,  as  in  every  other  foim  of  government,  the  sovereign 
power  of  the  state  must  determine,  not  only  whether  the  appli- 
cation of  private  property  will  be  useful  to  the  country,  but 
the  expediency  of  so  applying  it.  And  there  is  no  maxim 
sounder,  or  of  more  universal  application,  than  "  that  individ- 
ual right  must  yield  to  the  public  good." 

The  sovereign  authority  is  frequently  exerted  over  personal 
rights  and  private  property.  It  is  done  in  the  enforcement  of 
all  quarantine  regulations,  for  the  prevention  of  monopolies, 
and  it  is  necessaiy  to  prevent  a  correspondence  with  the  public 
enemy.  It  is  exercised  by  governments  as  well  in  peace  as 
amidst  the  tumult  of  war:  in  time  of  peace,  in  opening  harbors, 
dock  yards,  and  channels  of  peaceful  commerce  productive  of 
the  general  prosperity  of  the  country;  in  time  of  war,  private 
property  is  more  frequently  subjected  to  the  public  use:  for 
provisioning  armies,  supplying  the  means  of  transportation, 
and  in  the  erection  of  fortifications.  And  sometimes  it  has 
been  considered  necessary  to  destroy  every  article  of  subsistence 
and  everything  that  could  in  any  way  be  subservient  to  the  sup- 
port and  comfort  of  an  invading  army,  for  the  purpose  of  ar- 
resting its  progress.  In  such  cases,  infinite  distress  is  produced 
by  the  destruction  of  private  property;  but  the  government  acts 
on  the  principle  of  a  right  to  sacrifice  a  part  for  the  good  of  the 
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m&uj.  If  such  measures  have  been  resorted  to  without  the  ex- 
treme case  of  all-controlling  necessity  actually  existing,  it  may 
be  said  the  government  has  acted  unwisely  and  cruelly  to  its 
suffering  subjects;  but  the  right  can  not  be  questioned,  and  the 
expediency  of  such  measure  can  not  be  passed  on  by  aoy  higher 
power  than  public  opinion.  In  most  governments,  private 
property  is  subjected  to  the  use  of  the  public,  without  any  other 
guaranty  to  the  owner  of  a  fair  compensation  or  equivalent 
than  the  confidence  reposed  in  the  faith  and  in  the  moral  obli- 
gation of  his  goverumeut,  or  sovereign,  to  render  every  posai^ 
ble  protection  to  the  subject. 

The  sovereign  power  with  us  has  imposed  a  limitation  on  it- 
self unknown  to  other  sovereignties  except  those  of  the  Amer- 
ican XTuion.  It  is  declared  that  this  right  of  using  private  prop- 
erty for  public  use  shall  not  be  exercised  ''without  a  just  and  fair 
compensation;"  but  there  is  no  limitation  on  the  right  of  deter- 
mining the  usefulness  and  the  expediency  of  such  appropriation. 
I  need  not,  surely,  refer  to  authority  in  support  of  these  inher- 
ent principles  of  government;  were  it  necessary,  it  would  be 
abundantly  found  in  Blackstone,  in  Vattel,  and  in  every  other 
writer  on  the  elements  of  law. 

But  it  is  said  that  the  "right  of  condemning  private  property 
to  the  public  use  is  in  no  case  the  exercise  of  the  law-making 
power;  that  it  is  an  act  of  sovereign  power."  I  am  not  able  to 
perceive  the  force  of  this  objection;  there  seems  to  me  to  be  an 
inconsistency  in  it.  And  I  can  not  comprehend  a  distinction 
between  sovereignty  and  the  law-making  power.  Sovelreignty 
shorn  of  this  attribute  would  be  sovereignty  no  longer.  There 
can  be  no  higher  exercise  of  sovereignty,  or  any  act  more  ex- 
pressive of  its  true  character,  than  the  legislative  or  law-mak- 
ing. Law  is  a  rule  of  action  prescribed  by  the  supreme  author- 
ity in  a  state.  An  absolute  prince  would  exercise  this  sovereign 
power  simply  by  an  expression  of  his  will;  because  to  his  sub- 
jects his  express  will  is  their  rule  of  action.  In  England,  it  ia 
exercised  by  the  king  and  the  two  houses  of  parliament;  with 
us,  by  the  governor  and  the  senate  and  the  house  of  represen- 
tatives, in  general  assembly  convened.  The  people,  the  source 
to  which  all  power  in  this  state  may  be  properly  referred,  have 
declared,  by  their  constitution,  that  they  will  exercise  this  power 
of  legislation  in  a  particular  mode;  but  their  laws,  when  made 
under  the  restriction  so  prescribed,  are  nevertheless  the  acts  of 
supreme  sovereign  authority,  unfettered  by  anything  but  its 
own  limitations.     These  restrictions  are  imposed  by  the  sover- 
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eign  people,  the  fountain  of  all  legitimate  authority,  on  them- 
selves. In  fi^ratiye  language,  they  declare,  bo  far  will  we  go, 
and  no  further;  in  this  mode,  aod  no  other,  will  we  exercise 
the  law-making  power.  Should  we  in  our  legislative  capacity 
attempt  to  transcend  the  restrictions  we  have  imposed  on  our- 
selves, we  bave  prescribed  a  remedy  for  the  control  of  such  ir- 
regular exercise  of  power:  this  check  we  repose  in  the  judicial 
department,  and  through  those  tribunals,  still  a  part  of  our- 
selves, will  we  declare  the  invalidity  of  such  acts. 

The  second  ground  assumed  in  the  argument  is,  that  the 
eharter  is  retrospective  in  its  operation,  in  this,  that  it  takes 
away  a  Tested  right;  and  strong  objections  have  been  urged 
against  the  power  of  the  legislature  to  pass  such  laws.  It  is 
contended »  that  without  any  constitutional  inhibition  expressly 
imposed,  it  is  not  to  be  presumed  that  the  framers  of  our  con- 
stitution ever  designed  vesting  such  power  in  the  legislature. 

We  are  apt  to  use  the  term  retrospective  as  one  of  similar  import 
with  ex  post  facto;  against  the  former,  there  is  no  express  pro- 
hibition. The  constitution  of  the  United  States  restrains  the 
states  from  passing  laws  of  the  latter  description,  and  I  appre- 
hend that  the  proposition  that  no  state  can  pass  a  retrospective 
law,  is  only  true  sub  modo. 

If  the  retrospective  act  is  to  take  away  aright  of  property,  or 
to  dissolve  the  obligation  of  a  contract,  it  would  be  unconsti- 
tutional and  void.  Not  because  it  is  retrospective,  but  the 
first  would  be  not  only  repugnant  to  the  fifth  article  of  the 
amended  constitution  of  the  United  States,  but  also  in  vio- 
lation of  our*  own  bill  of  rights.  And  the  last  would  be  in 
contravention  of  the  article  in  the  constitution  of  the  United 
States  that  provides  that  no  state  shall  pass  a  law  in  violation 
of  the  obligation  of  contracts.  But  the  legislature  may  pass 
an  act  that  in  many  respects  would  be  retrospective,  and 
yet  its  validity  could  not  be  questioned.  The  remedy  may 
be  changed  after  a  cause  of  action  has  accrued.  The  jurisdic- 
tion of  the  court  in  which  an  action  is  cognizable,  may  be  changed 
— the  mode  of  securing  testimony,  or  of  enforcing  a  remedy 
may  be  changed — in  fine,  it  would  be  competent  to  make  any 
modification  in  the  modus  operandi  of  prosecuting  a  suit.  All 
these  cases  would,  to  some  extent,  be  retrospective,  because  that 
the  law  would  operate  on  rights  that  previously  existed. 

In  the  case  of  Dash  v.  Van  Kleeck,  7  Johns.  477  [5  Am.  Dec. 
291],  an  action  was  brought  against  a  sheriff  for  an  escape.  An 
act  of  the  legislature  was  passed  after  issue  had  been  joined 
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concerning  escapes,  which  would  have  had  the  effect  to  destroy 
the  plaintiff's  action.  This  act  was  attempted  to  be  brought  up 
in  the  defense,  but  the  court  decided  that  it  could  not  control 
or  affect  the  plaintiff's  right  of  action. 

In  the  case  of  Colder  and  wife  y.  BvXL  and  nrife,  3  Dall.  386, 
the  court  of  probates  had  decided  against  the  validity  of  a  will, 
and  the  statute  of  limitations  had  interposed  a  bar  to  an  appeal; 
the  legislature  of  Connecticut  passed  an  act  setting  aside  the 
judgment,  and  authorizing  a  rehearing  before  the  court  of  pro- 
bates, with  the  liberty  of  an  appeal  within  six  months.  The 
judgment  of  the  court  was  then  in  favor  of  the  will.  On  ap- 
peal to  the  supreme  court  of  the  United  States,  judgment  was 
affirmed.  Judge  Chase  holding  that  the  act  was  uot  in  contra- 
vcDtion  of  either  the  constitution  of  the  state  of  Connecticnt  or 
that  of  the  United  States,  Iredell,  Patterson,  and  Cushing  con- 
curring. In  this  case,  the  judges  all  held  that  the  prohibitLon 
against  passing  ex  post/aclo  laws  applied  to  criminal  and  not  to 
civil  cases.  Judge  Chase  observes,  that  the  "restraint  against 
passing  ex  post  facto  laws  was  not  considered  by  the  f  ramers  of 
the  constitution  as  extending  to  prohibit  the  depriving  a  citizen 
even  of  a  vested  right  to  property — or  the  provision  that  private 
property  should  not  be  taken  for  public  use,  without  just  com* 
pensatioD,  was  unnecessary." 

I  therefore  conclude  that  if  a  retrospective  law,  when  ap- 
plied to  civil  cases,  takes  away  no  vested  right  to  property,  it 
would  not  be  unconstitutional.  A  distinction  exists  between  a 
right  of  property  and  a  mere  franchise  or  rigl^t  to  an  office. 
One  may  be  in  the  legal  possession  and  enjoyment  of  a  lucra- 
tive office,  and  the  legislature  may,  notwithstanding  his  posses- 
sion, abolish  the  office,  and  with  the  office  the  profits  or  salary 
would  fall.  Or  the  incumbent  to  an  office,  for  a  term  of  yeara 
may  be  ousted,  and  before  he  could  be  legally  reinstated  the 
office  may  be  abolished;  profitable  rights  would  thus  be  affected 
by  a  retrospective  law. 

The  third  objection  is,  that  the  charter  violates  the  third  ar- 
ticle of  our  constitution,  which  declares  that  the  three  depart- 
ments of  government  shall  be  kept  separate. 

It  is  contended  that  the  legislature  assumed  judicial  powers 
in  undertaking  to  seize  the  property,  or  enabling  others  to 
take  it.  The  charter  authorizes  a  resort  to  the  ordinary  tribu- 
naln  of  the  country  for  the  purpose  of  carrying  into  effect  the 
objects  of  the  incorporation.  In  this  there  is  certainly  no  en- 
eroachment  oa  the  judicial  department.     If  the  legislature  had 
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assumed  in  the  charter  to  fis  the  valuation  of  any  individual's 
land,  and  directed  its  appropriation  to  the  use  of  the  corpora- 
tion, the  objection  would  have  been  better  founded — it  \7ould 
have  had  something  more  the  appearance  of  a  judicial  act. 

The  fourth  objection  is,  that  it  violates  the  ninth  section  of 
the  bill  of  rights,  which  secures  persons  and  their  possessions 
horn,  unreasonable  seizures.  "When  the  whole  of  this  section 
is  taken  together,  there  can  be  no  doubt  that  its  sole  design 
and  object  was  to  protect  the  citizen,  in  person,  and  his  private 
oorrespondence,  from  wanton  and  vexatious  seizures  and 
searches,  made  on  slight  and  frivolous  charges  of  criminal 
offenses.  And  it  can  not,  by  any  fair  construction,  embrace  the 
seizure  and  condemnation  of  private  property  to  public  use. 
If,  however,  it  could  be  applied  to  a  case  of  this  kind,  I  am  not 
prepared  to  say  that  it  would  be  an  unreasonable  seizure — so 
far  to  the  contrary,  it  seems  to  me  that  the  circumstances  would 
fully  justify  the  measure. 

The  fifth  objection  is,  that  the  charter  is  in  violation  of  the 
last  clause  of  the  tenth  section  of  our  declaration  of  rights, 
which  declares  that  "  no  man  shall  be  deprived  of  life,  liberty, 
or  property,  without  due  course  of  law."  This  objection  would 
cover  the  whole  case.  If  the  plaintiff  has  been  deprived  of  his 
property,  not  according  to  the  due  course  of  law,  the  proceed- 
ings have  not  been  legal,  and  should  be  reversed.  It  has  been 
emphatically  asked  if  the  due  course  of  law  has  been  adminis- 
tered to  the  plaintiff  in  this  case.  If  the  legislature  had  no 
right  to  pass  the  act  of  incorporation,  or  if  the  forms  of  law  it 
prescribes  have  not  been  pursued,  the  answer  must  be  in  the 
negative. 

The  right  to  subject  private  property  to  public  use,  we  have 
ahown,  belongs  to  the  supreme  authority  of  the  state,  wherever 
bj  the  form  of  the  government  it  may  be  placed.  And  I  trust 
it  has  been  satisfactorily  shown,  that  in  this  state  it  has  been 
eonfided,  by  the  people,  to  the  legislature,  under  such  restric- 
tions as  they  have  imposed  by  the  constitution.  Two  questions, 
growing  out  of  the  last  proposition  of  the  plaintiff  in  error,  will 
be  considered: 

1.  Is  this  case  an  appropriation  of  private  property  to  public 
use? 

2.  If  it  is,  has  the  charter  sufficiently  provided  that  the 
owner  shall  receive  a  just  and  fair  "  compensation  therefor?" 

Whenever  the  state  grants  a  charter  of  incorporation,  it  is 
always  presumed  that  she  receives  for  it  some  equivalent;  that 
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the  grant  is  not  without  a  quid  pro  quo.  Sometimes  it  is  paid 
in  a  stipulated  sam,  bj  the  corporators,  as  a  bonus.  And  some- 
times the  eqaivalent  sought  by  the  legislature  is  in  the  diffii- 
sioD  of  some  real  or  supposed  advantage,  or  facility  to  the 
commanitj  at  large,  or  to  a  portion  thereof.  If  a  particular 
neighborhood  or  town  is  to  be  benefited,  it  would  as  essen- 
tially characterize  the  measure  as  a  public  benefit,  as  it  would 
if  it  were  to  be  diffused  over  the  whole  state.  And  the  amount 
or  extent  of  public  advantage  to  be  derived,  can  only  be  con- 
sidered by  the  legislature,  in  determining  its  sufficiency,  to 
justify  a  resort  to  the  appropriation  of  private  property,  for 
effecting  the  object  of  the  grant.  It  is  on  these  principles  that 
a  nuisance,  in  a  neighborhood,  however  small  and  limited  that 
neighborhood  may  be,  can  be  legally  abated.  And  the  author- 
ity to  establish  all  police  regulations,  may  be  traced  to  the  same 
source. 

In  the  State  of  New  Tork,  they  have  a  statute  by  which  all 
persons  owning  mill  dams,  on  streams  running  into  lakes 
Ghamplain,  Erie,  and  Ontario,  which  salmon  used  to  run  up 
from  these  lakes,  are  required  to  keep  open  a  dope  in  their 
dam,  so  as  to  afford  a  free  passage  for  the  salmon. 

The  object  of  the  law,  no  doubt,  was  founded  in  good  policy, 
and  intended  for  the  public  good;  but  it  will  very  readily  be 
perceived,  that  in  many  cases  it  would  afford  an  advantage  to  a 
Tery  small  portion  of  a  community,  and  this,  too,  at  the  expense 
of  private  right,  as  but  few,  comparatively,  could  enjoy  the  ad- 
Tantages  of  the  salmon  fishery.  The  Talidity  of  this  statute  was 
judicially  tested  in' the  case  of  The  Peoples.  PlaU,  17  Johns.  195 
[8  Am.  Dec.  882].  Piatt  was  the  proprietor  of  a  mill  dam,  on  the 
Saranac,  not  far  from  its  mouth;  this  stream  is  not  considered  a 
navigable  stream;  and  as  Piatt  was  the  owner  of  the  land  on 
both  sides,  if  he  could  be  restrained  from  erecting  his  dam  in 
such  way  as  be  might  think  proper,  it  would  be  by  force  of  the 
statute  in  question.  The  opinion  of  Chief  Justice  Spencer  was, 
that  the  enforcement  of  the  statute  against  Piatt  would  be  in 
violation  of  the  constitution,  not  on  the  ground  of  a  too  limited 
public  benefit  to  be  derived  from  the  statute,  but  because  no 
provision  was  made  for  allowing  the  owner  a  just  compensation 
for  bis  property.  So  in  the  great  case  of  Vanhom  v.  Dorranoe, 
2Dall.,  the  claim-quietiug  statute  of  Pennsylvania  was  ruled 
by  Judge  Pattei-son  to  be  unconstitutional,  inasmuch  as  it  did 
not  sufficiently  provide  for  a  just  compensation  to  the  ovniers. 

The  case  of  VanderbiU  y.  Adams,  7  Cow.  349,  was  brought 
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to  recover  a  penalty  for  not  obeying  an  order  of  the  harbor 
master.    Yanderbilt  was  captain  of  the  steamboat  '^  Thistle/' 
lyin.?  at  a  wharf  on  the  Hudson,  and  was  ordered  to  move  a 
certain  space  to  give  a  berth  to  the  steamboat  "Legislator.*' 
Yanderbilt  was  the  owner  of  the  wharf,  and  on  this  ground  dis- 
obeyed the  order.     It  was  held,  that  notwithstanding  he  was 
the  owner  of  the  wharf,  and  in  possession,  yet  he  was  neverthe- 
less bound  to  submit  to  the  regulations  of  the  harbor,  though 
no  express  compensation  had  been  given  him.     The  temporary 
loss  of  the  dominion  over  his  property  was  necessary  to  the 
public  convenience.     The  statute  of  our  own  state,  giving  a 
private  way  through  the  grounds  of  another,  on  the  person  ap- 
plying for  the  same,  making  a  just  compensation  to  the  owner, 
has  been  long  submitted  to,  and  although  it  does  not  assume 
the  authority  of  an  adjudged  case,  yet  the  fact  that  it  has  never 
been  questioned  is  an  argument  in  favor  of  its  validity.    Within 
the   last  three  or  four  years,  numerous  charters  containing 
similar  provisions  for  condemning  private  property,  have  been 
granted  by,  I  believe,  nearly  half  the  states  of  the  American 
Union,  to  railroad  and  canal  companies.     And  although  it  is 
not  contended  that  error  sanctions  error,  we  should  be  well 
convinced  that  those  states  have  erred,  before  we  are  at  liberty 
to  discard  the  force  of  the  ajgument  deduced  from  the  fact  that 
such  power  has  been  exercised  by  those  intelligent  and  patriotic 
legislatiTe  bodies;  and  that  this  power  has  never  been  judicially 
impugned.    It  is  worthy  of  remark,  that  reference  to  the  time 
when  those  charters  were  granted,  gives  additional  weight  to 
the  argument.    For  if  there  ever  was  a  time  when  the  powers 
of  government  were  diligently  and  critically  investigated,  it  is 
ihe  period  of  the  enactment  of  those  charters.    It  is  a  truth 
that  will  not  be  controverted,  that  the  whole  history  of  the  past 
ages  presents  no  period  of  time  when  the  powers  of  govern- 
ment have  been  subjected  to  as  jealous  and  severe  scrutiny,  as 
the  age  in  which  we  live.     The  people  know,  and  justly  appre- 
ciate, not  only  their  rights,  but  their  own  power;  and*  they  are 
too  diligent  to  permit  them  to  be  abridged  by  their  rulers. 
Yiiginia,  the  alma  maier  of  Washington,  of  Henry,  of  Pendle- 
ton, of  Wythe,  and  of  Jefferson,  and  a  host  of  other  departed 
apostles  of  liberty,  over  whose  names  and  memory  "  time  shall 
achieve  no  conquest" — Virginia,  always  on  the  watch-tower, 
and  ready  to  cry  aloud  and  give  the  alarm  at  the  slightest  en- 
czoaehment  on  personal  liberty  and   private  right;  she,  too, 
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has  witliin  the  last  two  years,  granted  several  charters  to  rail- 
road companies,  containing  precisely  the  same  provisions. 

And  is  Alabama  alone  to  be  arrested  from  indulging  the  pob- 
lie  spirit  of  her  citizens,  and  marching  hand  in  hand  with  ber 
sister  states  in  the  great  work  of  internal  improvement,  by  a 
conscientious  jealousy  of  federal  interference  on  the  one  hand, 
and  an  inability  to  give  efficiency  to  the  efforts  of  publio- 
spirited  individuals  in  the  cause,  on  the  other?  That  this  grant 
of  power  to  the  corporation  was  intended  to  be  a  puUio  benefit, 
there  can  be  no  doubt.  The  prosperity  of  the  corporators  is 
inseparable  from  that  of  the  citizens,  in  the  country  where 
these  powers  are  to  be  exercised.  By  adding  to  the  convenience, 
wealth,  and  general  prosperity  of  the  community  alone,  can  the 
stock  of  the  company  be  rendered  valuable.  Limitations  and 
restrictions  have  been  imposed  by  the  charter  on  the  exercise 
of  these  powers.  A  maximum  of  capital  to  be  employed, 
and  profit  to  be  received  on  it,  is  prescribed.  They  were  re- 
quired to  give  notice  of  the  opening  of  their  books  to  receive 
subscription  for  stock.  They  are  required  to  permit  the  con- 
nection of  lateral  roads,  and  their  existence  is  limited.  The 
right  of  the  land  is  not  condemned,  it  remains  with  the 
proprietor;  the  use  of  it  only  is  condemned  for  fifty  years. 
All  of  these  features,  on  the  face  of  the  charter,  prove  that  it 
was  not  made  for  the  corporation  or  stockholders  alone,  bot 
that  it  was  a  matter  of  much  public  interest.  It  only  remains 
for  me  to  inquire  if  a  sufficient  provision  has  been  made  to 
secure  to  the  owner  a  just  compensation  for  his  property,  to  be 
ascertained  according  to  the  due  course  of  law. 

The  fifth  section  of  the  charter  provides,  "they  shall  be 
authorized  to  contract  with  and  receive  conveyances  of  any  land, 
stone,  or  gravel,  etc.,  which  may  be  required  in  the  constrob- 
tion  of  the  said  road;  and  when  the  owner  and  the  company 
can  not  agree  as  to  its  price,  or  when  the  owner  is  an  infant, 
non  compos  mentis,  or  non-resident,  then  it  shall  be  lawful  for 
the  president  and  directors  of  the  said  company  to  apply  to 
any  justice  of  the  peace  for  a  warrant,  directed  to  the  sheiifl 
of  the  county,  commanding  him  to  summon  a  jury  of  seven 
disinterested  free-holders,  a  majority  of  whom  shall  be  author- 
ized to  assess  the  damages,  under  the  same  rules  and  regnl*- 
tions  now  established  by  law  in  cases  of  other  roads;  and  the 
said  jury  shall  forthwith  assess  the  value  of  the  said  land, 
gravel,  timber,  etc.,  subject  to  the  right  of  an  appeal  to  the  cir- 
cuit court,  by  either  party  who  shall  think  themselves  aggrieved. 
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When  the  trial  be  de  novo,  by  a  jury,  as  in  other  cases^  and  the 
sheriff  shall  return  the  same  into  the  office  of  the  clerk  of  the 
county  court  of  the  proper  county,  and  at  the  next  term  of  the 
commissioners'  court  the  same  shall  be  affirmed,  if  no  objec- 
tion; and  if  the  court  shall  set  the  same  aside,  the  said  court 
shall  order  a  new  writ,  and  the  assessment  made  in  pursuance 
thereof  shall  be  final;  and  the  land,  stone,  grayel,  timber,  etc.| 
80  contracted  for,  or  so  condemned,  shall  inure  to  the  said 
company  for  fifty  years,  upon  the  payment  of  the  said  money  to 
the  person  so  contracted  with,  or  into  court,  as  the  case  may  be, 
and  the  whole  proceedings  shall  be  entered  of  record  in  the  said 
coort,  at  the  expense  of  the  said  company." 

I  wish  this  section  of  the  charter  borne  in  mind  and  com- 
pared with  the  provisions  of  the  act  of  the  legislature  of  Penn- 
sylvania, commonly  called  the  claim-quieting  statute,  for  the 
relief  of  the  settlers  under  the  Connecticut  grant,  to  see  how 
far  the  objections  taken  to  the  latter  by  Judge  Patterson  ought 
to  prevail  against  this.  Settlements  had  been  made  within  the 
chartered  limits  of  the  state  of  Pennsylvania,  by  persons,  un-  j 
der  grants  from  Connecticut,  arising  from  a  mistaken  impres- 
sion that  the  land  granted  was  within  the  province  of  Con- 
necticut; they  were  numerous  in  the  county  of  Luzerne,  and 
were  called  the  Connecticut  settlers,  and  they  had  been  a  long 
time  in  the  peaceable  possession  of  the  land.  The  same  had 
been  granted  to  other  persons  by  the  original  proprietors  of  the 
province  of  Pennsylvania.  For  the  purpose  of  protecting  the 
Connecticut  settlers  against  the  Pennsylvania  grantees,  the 
l^slature  of  Pennsylvania  passed  the  confirming  and  claim- 
quieting  act,  confirming  to  the  Connecticut  settlers  their  right, 
and  providing  a  compensation  in  lieu  thereof  to  the  grantees 
under  the  original  proprietors  of  Pennsylvania.  It  is  to  the 
compensatory  part  of  the  act  alone  that  we  should  refer,  as  it 
18  that  part  of  it  only  that  I  wish  to  compare  with  the  charter 
under  consideration.    It  is  in  the  following  words: 

'*  And  whereas  the  late  proprietors  and  divers  other  persona 
have  heretofore  acquired  title  to  parcels  of  the  lands  aforesaid, 
agreeably  to  the  laws  and  usages  of  Pennsylvania,  and  who  will  be 
deprived  thereof  by  the  operation  of  this  act;  and  as  justice 
requires  that  compensation  be  made  for  the  lands  of  which  they 
shall  thus  be  divested;  and  as  the  state  is  possessed  of  other 
lands  in  which  an  equivalent  may  be  made  to  the  claimants  un- 
der Pennsylvania,  and  as  it  will  be  necessary  that  their  claims 
should  be  ascertained  by  a  proper  examination,  be  it  therefore 
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enacted,  by  the  authority  aforesaid,  that  all  persons  having  such 
claims  to  lands  that  will  be  affected  by  the  operation  of  this 
act,  shall  be,  and  they  are  hereby  required  by  themselves, 
guardians,  or  other  lawful  agents,  within  twelve  months  froo. 
the  passage  of  this  act,  to  present  the  same  to  the  board  of  prop- 
erty, therein  clearly  describing  those  lands,  and  stating  the 
grounds  of  their  claims,  and  also  producing  the  proper  proofs 
not  only  of  their  titles,  but  the  situations,  qualities,  and  value 
of  the  lands  so  claimed,  to  enable  the  board  to  judge  of  the 
validity  of  their  claims,  and  of  the  quantities  of  vacant  lands 
proper  to  be  granted  as  equivalents." 

In  the  case  of  Vanhom's  Lessee  v.  Dorrance,  2  Dall.  304,  the 
constitutionality  of  this  act  was  subjected  to  a  judicial  inquiry. 
Judge  Patterson,  in  a  most  luminous  opinion,  in  which  he  dis- 
plays, at  least,  sofScient  zeal  to  protect  private  property  from 
legislative  action,  after  discussing,  with  mach  ability  and  per- 
spicuity, the  nature  and  origin  of  the  right  of  goyemment  to 
subject  private  property  to  their  use,  admits  the  right,  and  also 
concedes  the  right  of  the  government  to  determine  on  the  exigency 
that  will  justify  a  resort  to  the  exercise  of  such  power.  And  he 
resolves  his  objections  to  the  constitutionality  of  the  act,  into  the 
mode  or  manner  in  which  a  compensation  for  the  land  so  taken  is 
to  be  ascertained,  and  the  nature  of  the  compensation  itself.  He 
contends,  with  much  force  of  argument,  against  the  right  of  the 
legislature,  to  determine,  by  a  board  of  property  chosen  bj 
itself,  without  the  consent  of  the  owner,  the  value  of  the  land, 
and  shows,  it  seems  to  me  conclusively,  that  the  valuation  of 
the  land  could  not  be  constitutionally  ascertained  in  any  other 
way  than  by  the  intervention  of  an  impartial  jury.  The  right  of 
the  board  to  try  the  validity  of  the  claimant's  title  was  ob> 
noxious  to  the  same  objection.  The  learned  judge  says  that 
compensation,  in  the  sense  in  which  the  term  is  used  in  the  con- 
stitution, can  only  be  made  in  money;  that  money  is  the  com- 
mon standard,  by  a  comparison  with  which  the  value  of  anything 
may  be  ascertained;  that  it  is  not  only  a  sign  which  represents 
the  respective  value  of  commodities,  but  is  a  universal  medium, 
easily  portable,  liable  to  little  variation,  and  readily  exchanged 
for  any  kind  of  property;  finally,  that  compensation  is  a  recom- 
pense in  value,  a  quid  pro  quo,  and  must  be  in  money. 

It  will  be  seen,  by  a  reference  to  that  part  of  the  charter  of 
the  Tuscumbia,  Courtland,  and  Decatur  railroad  company  be- 
fore quoted,  that  none  of  these  objections  will  apply  to  the  case 
before  us.     The  ri<?ht  of  a  trial  by  a  iury,  and  that.  too.  in  the 
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ordinary  way  in  which  private  property  is  subjected  to  the  use 
of  roads,  and  the  erection  of  mills,  is  preserved.  The  valuation 
is  to  be  ascertained  by  a  jury,  with  a  right  of  appeal  to  the  or- 
dinary tribunals  of  justice.  I  therefore  can  see  no  objection  to 
the  validity  of  the  act;  the  rights  of  individuals  have  been  am- 
ply protected,  and  without  the  power  exercised  by  the  legisla- 
ture in  granting  the  charter,  there  would  be  an  end  to  all  works 
of  public  improvement  of  this  description,  whether  attempted 
to  be  conducted  immediately  by  the  state,  or  through  the  medium 
of  corporate  bodies,  because  any  individual  owning  the  smallest 
quantity  of  land,  however  inferior  in  value,  over  which  the  road 
would  run,  could  interpose  his  veto;  but  fortunately  for  the 
oommunity,  no  selfish  individual  can  hold  his  government  in 
check  in  this  way. 

"We  can  see  nothing  in  the  technical  objection  as  to  the  man- 
ner in  which  the  jury  was  sworn. 

The  judgment  of  the  court  below  must  be  affirmed. 


BscBOSFBcnvB  Acts  Valid,  When:  Ooshen  v.  StonmgUm,  10  Am.  Deo. 
121;  Dash  ▼.  Van  Kleedt,  6  Id.  291. 

The  principal  case  ia  referred  to  with  approval  in  Davis  v.  Tuacumbia  R. 
R.  Co,j  4  Stew.  &  P.  440,  upon  the  point  that  the  corporation  was  constitu- 
tionally invested  with  the  authority  it  had  exercised;  in  DavgMriU  v.  Ala. 
Life  /m«.  and  Trust  Co.,  31  Ala.  98;  in  Sadler  v.  Langham,  34  Id.  324,  upon 
tbe  point  that  a  state  is  presumed  to  receive  some  equivalent  for  a  charter  of 
incorpontion  granted  by  it;  and  in  Ex  parte  PoUard^  40  Id.  92,  njion  the 
point  that  the  legislature  may  alter,  enlarge,  modify,  or  confer  remedies  for 
existing  rights.  It  ia  also  cited  in  Virginia  and  Truckee  R,  B,  Co.  v.  Henry, 
SNev.  172. 

Ths  Pubijo  Uses,  in  behalf  of  which  private  property  may  be  taken,  are 
OQosidered  in  Livingston  v.  Mayor  qf  N.  F.,  22  Am.  Deo.  622,  and  note; 
V.  The  S.  4s8.R.E.  Co.,  22  Id.  679,  and  note  thereto. 


MOBBISON  V.  ObB. 

[3  SzKWkcr  AXD  PoBxaa,  49.] 
TbB  FSSSUHFnON  18  THAT    C0HJ*E5SATI0N  IS    NOT    AN    InORXDUNT  of  «• 

agency  undertaken  without  the  ordinary  scope  of  a  person's  business. 

Tbb  Non-feasance  ov  a  GRATmTons  Undertakino  creates  no  liability. 

Trb  Afflication  or  Skill  to  Exonerate  an  Agent  intrusted  with 
matters  demanding  professional  skill,  with  knowledge  of  his  want  there* 
of,  is  leas  than  that  required  of  one  possessed  of  such  skUL 

Ths  opinion  8u£Sciently  states  the  facts. 

LiPsooicB,  C.  J.     The  defendant  in  error  placed  in  the  hands 
of  the  plaintiff  in  error  ar  exemplification  of  a  judgment  rsn* 
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dered  in  Georgia  in  his  favor  against  one  Allen  Orr,  and  look 
from  Lim  a  receipt  for  the  same,  in  the  following  words,  viz.: 

"  July  31,  1824.  This  day,  received  of  Nathan  Orr  a  demand 
in  writing  against  Alien  Orr,  for  the  sum  of  two  hundred 
and  sixty-five  dollars  damages,  and  a  further  sum  of  fourteen 
dollars  and  thirty-seven  cents  costs.  I  am  to  endeavor  to  col- 
lect said  amount,  and  pay  it  over  to  said  Orr.  If  it  can  not  be 
collected,  to  make  due  return  of  the  same  to  the  said  Orr. 
Damages  awarded  on  the  twentieth  of  June,  1824. 

<'  (Signed)  B.  C.  Mobbibon." 

This  receipt  was  the  foundation  of  the  action.  The  plaintiff 
below  charged  the  defendant  Morrison  with  negligence,  in  not 
using  the  necessary  means  to  collect  the  amount  of  the  judg- 
ment placed  in  his  hands. 

On  the  trial,  the  plaintiff  proved  the  defendant  was  the 
administrator  of  Allen  Orr;  that  the  estate  had  been  declared 
insolvent;  that  the  claim  had  not  been  allowed  by  the  county 
court,  nor  had  it  been  acted  on;  that  he  had  demanded  the  money 
and  record  of  the  said  Morrison,  the  defendant.  The  defend- 
ant proved  that  he  placed  the  exemplification  of  the  judgment 
in  the  hands  of  an  attorney  for  collection,  in  the  life-time  of 
Allen  Orr;  and  that  suit  had  been  brought  on  it,  and  that  it  was 
dismissed  in  the  year  1825,  for  want  of  testimony,  the  record 
not  having  been  authenticated  in  the  manner  prescribed  by 
law;  that  the  attorney  wrote  to  Georgia  for  an  exemplification, 
properly  authenticated,  but  never  received  an  answer.  It  was 
further  proved  by  the  plaintiff  that  the  claim  had  never  been 
filed  for  an  allowance;  and  that  the  settlement  of  the  estate  had 
been  postponed  at  the  instance  of  Morrison  from  September, 
1828,  till  October,  1829.  The  defendant's  attorney  proved  that 
he  had  attended  for  the  purpose  of  laying  the  claim  before  the 
judge  of  the  county  court,  and  having  it  acted  on,  but  was  in- 
formed by  him  that  the  settlement  had  been  postponed,  and 
that  he  was  drawn  into  an  error  by  him  as  to  the  time  when  it 
would  take  place,  and  that  it  passed  without  his  knowledge. 

On  this  testimony,  the  judge  on  the  trial  in  the  court  below 
charged  the  jury  that  they  were  bound,  in  the  absence  of  tes- 
timony as  to  the  fact,  to  infer  that  Morrison  was  to  receive 
compensation  for  his  agency;  and  that  he  was  therefore  bound 
to  a  greater  diligence;  that  his  not  presenting  the  claim  for  an 
allowance  made  him  liable.  This  charge  was  excepted  to,  anl 
is  now  assigned  for  error. 
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If  Morrison  had  been  an  attorney,  whose  basiuess  and  em- 
ployment was  the  collection  of  debts,  there  is  no  doabt  that  the 
inference  drawn  by  the  judge  would  have  been  correct.  If  one 
leceiTes  business  within  the  line  of  his  profession  or  occupation, 
and  promises  attention  to  it — or,  if  he  does  not  make  an  express 
promise,  one  would  be  implied — the  law  would  create  a  presump- 
tion that  he  was  to  receive  the  ordinary  compensation,  although 
not  a  word  had  been  said  about  compensation.  But  it  seems  to 
me  that  the  presumption  rests  entirely  on  the  ground  that  it  is  in 
the  proper  line  of  the  business  of  the  person  so  undertaking  it; 
and,  if  not  accustomed  to  such  agencies  for  hire,  that  the  law,  so 
far  from  presuming  that  a  compensation  was  to  be  received,  would 
infer  that  it  was  a  mere  naked  agency,  or  mandatozy,  in  which 
compensation  is  not  an  ingredient  in  the  undertaking.  It  is 
one  of  those  friendly  offices  that,  in  oar  relations  with  society, 
daily  occur,  without  either  party  ever  thinking  of  compensation. 

This  distinction  is  recognized  by  Chief  Justice  Kent  in  Thorn 
▼.  Deaa,  4  Johns.  84.  If,  then,  it  was  a  voluntazy  and  gratui- 
tous agency,  without  reward,  the  agent  was  not  liable  for  a 
non-feasance;  he  might  perform  his  undertaking  or  not,  as  suited 
his  conTenience.  It  is  true,  by  the  civil  law,  he  would  be  liable 
to  the  mandator  for  all  damages  that  ensued  from  his  failure  to 
perform  his  promise;  but  quite  a  different  rule  prevails  at  com- 
mon law.  By  the  latter,  such  contracts  are  held  to  be  of  im- 
perfect obligation,  and  not  to  be  enforced  at  law  for  want  of  a 
sufficient  consideration.  In  a  case  where  one  joint  owner  of  a 
ship  promised  the  other  joint  owner  to  have  an  insurance  effected, 
and  failed  to  do  so,  on  the  ship  being  lost,  a  suit  was  brought, 
and  the  promise  was  held  to  be  nudum  pactum :  Thorn  v.  Deas^ 
4  Johns.  84.  It  should,  at  any  rate,  have  been  matter  of  proof, 
before  the  jury,  whether  Morrison  was  to  receive  compensation 
or  not. 

But  suppose  the  case  should  be  viewed  in  another  aspect,  and 
that  the  agent  was  to  receive  a  compensation  for  his  agency, 
are  the  facts  in  this  case,  such  as  to  render  him  liable?  If 
such  had  been  the  terms  of  his  undertaking,  he  would  only 
have  been  held  to  the  exercise  of  ordinary  care  and  attention, 
to  the  best  of  his  skill,  and  not  such  as  a  professional  man- 
that  is,  one  whose  business  it  was  to  conduct  law  suits,  would 
be  expected  to  use:  Story  on  Bail.  283,  289.  Orr  must  have 
known  that  Morrison  was  not  an  attorney  at  law,  and  he  had 
no  right  to  expect  in  him  that  skill  and  knowledge  so  neoes- 
to  conducting  a  law  suit.    He  certainly  calculated  that 

nso.  Vox..  XXIII~21 
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he  would  employ  an  attorney  at  law  to  bring  the  suit  and 
take  on  himself  the  whole  conduct  of  it;   and  if  Morrisoa 
had  neglected  to  employ  counsel,  and  undertaken  the  man* 
agement  of  a  suit  himself,  he  would,  perhaps,  haTC,  by  so  do- 
ing, fallen  short  of  ordinary  diligence.     He  employed  counsel, 
and  suit  was  brought;  and  we  are  not  authorized  to  infer  that 
the  suit  was  improperly  or  unnecessarily  dismissed;  on  the  con* 
trary,  we  are  authorized  to  draw  the  inference  that  the  court 
where  the  suit  was  brought  had  ruled  the  exemplification,  on 
which  it  was  founded,  to  be  not  properly  authenticated.    If  de- 
fective in    this  respect,  it  was    wholly  worthless,  and  would 
have  availed  as  little  before  the  county  court,  as  an  evidence  of 
a  demand  against  the  insolvent  estate  of  Allen  Orr,  as  when  it 
was  attempted  to  be  used  in  the  suit  against  him  in  his  life-time. 
It  appears,  too,  that  efforts  had  been  used  to  procure  an  exem<- 
plificntion,  correctly  authenticated,  from  Georgia,  without  buo- 
cess,  and  we  do  not  now  know  if  ever  there  was  such  a  judgment 
as  the  one  set  up,  rendered  against  Allen  Orr  in  the  state  of 
Georgia,  because,  as  I  have  before  said,  if  the  record  was  not 
Bu£Giciently  authenticated,  it  was  not  proof  for  any  purpose,  any 
more  than  blank  paper. 

We  are  therefore  of  opinion  that  in  any  aspect,  Morrison  was 
not  liable;  that  if  he  is  to  be  considered  as  an  agent,  under 
wages  for  his  services  as  agent,  no  sufficient  negligence  has 
been  fixed  on  him  to  make  him  liable  for  the  debt;  and  that 
there  is  much  less  semblance  of  liability,  if  he  is  to  be  viewed, 
as  we  think  he  ought,  on  this  record,  as  a  mandatozy  only. 

The  judgment  must  therefore  be  reversed. 


LiABiLiTT  wgr  Non-fxasakcb  OF  A  Gbatuitods  Ukdebtakino. — Tk»  oon* 
elusion  herein,  that  in  an  agency,  without  reward,  non-feasance  gives  riae  to 
no  liability,  is  too  broad.  It  is  tme  that  non-feasance  of  a  contract,  nnsap- 
ported  by  consideration,  is  no  cause  of  action;  but  the  consideration  need  not 
necessarily  be  a  "reward  **  or  benefit  to  the  agent;  it  is  sufficient  if  it  be  an 
injury  accruing  to  the  principal  or  a  present  right  parted  with  by  him:  Coggt 
V.  Bernard,  2  Ld.  Raym.  909;  Ooodwin  v.  Blackbume,  1  H.  BL  158;  lI'Mie- 
head  V.  QrteUiamy  McClel.  &  Y.  205;  Doorman  v.  Jenkins,  2  Ad.  &  &  256. 
Whether,  in  the  case  in  the  text,  there  be  such  a  consideration,  whether  th« 
delivery  of  the  exemplification  of  the  judgment  was  sufficient  to  nistain  m 
promise,  may  be  an  open  question.  It  would  seem,  however,  to  bear  aoma 
analogy  to  the  case  of  a  note  indorsed  and  delivered  to  a  bank,  which  wiU 
support  the  promise  of  the  bank  to  attend  to  its  collection:  Snudesv,  Bankoy 
Utica,  20  Johna  372;  S.  C,  3  Cow.  622;  Bank  qf  Utiea  v.  McKensler,  11 
Wend.  473.  That  a  promise  of  an  individual,  in  like  eiicumstanoes,  gives  ziaa 
to  an  obligation  on  his  part,  see  Durn/ord  v.  PcUteraon^  7  Mar.  469,  12  Am. 
Dec.  514;  aud  Hohinson  v.  Threadgill,  13  Ired.  441. 
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Skill  Bbquired  of  a  Bailee  or  Agent. — One  of  the  principles  upon  this 
■object,  common  alike  to  mandates  and  agencies  for  reward,  is  this,  that  if  the 
agent  or  bailee  fail  to  exert  the  skill  really  possessed  by  him,  he  is  liable  for 
any  damage  caused  thereby.  Therefore,  where  the  defendant,  at  the  plaint- 
iff's request,  rode  the  horse  of  plaintiff  to  L.  for  the  purpose  of  exhibiting  him 
to  a  possible  purchaser,  and  while  the  defendant  was  riding  him,  the  horse 
fell  and  broke  his  knee,  the  plaintiff  was  held  liable,  upon  proof  that  a  person 
of  competent  skill  could  have  avoided  the  accident,  and  that  the  defendant 
was  such  a  person:  Wilson  v.  BreU,  11  M.  &  W.  113;  Shiells  v.  Blackhum,  I 
H.  BL  158. 

It  is  also  certain  that  if  the  employment  or  situation  of  the  agent  or  bailee 
be  one  that  implies  professional  skill,  he  is  liable  for  any  damage  caused 
by  his  want  thereof.  If  a  surgeon  treat  me  while  sick  of  a  disorder,  though 
it  be  gratis,  and  through  his  incompetent  ministrations  my  health  suffer,  I 
have  cause  of  action  against  him,  for  his  want  of  skill  in  his  profession  will  be 
held  gross  negligence:  ShieUs  v.  Blackburn,  1  H.  Bl.  158;  Stanton  v.  BeU,  2 
Hawka,  145;  S.  C,  11  Am.  Dec.  744;  Moneypemty  v.  llartlandy  1  Car.  &  P. 
352;  S.  C,  2  Car.  &  P.  378;  Duncan  v.  Blundell,  3  Stark.  6. 

The  same  rule  of  responsibility  seems  to  govern  if  the  agent  undertake  for 
reward,  without  possession  of  competent  skill,  that  fact  being  unknown  to  his 
principal.  For  whenever  a  matter  is  intrusted  to  any  person,  the  transaction 
whereof  requires  skill,  the  employer  should  be  regarded  as  bargaining,  not 
alone  for  labor,  but  also  for  judgment  and  experience,  and  whether  he  pos- 
sesses these  last  named  qualities  should  be  best  known  by  the  agent;  and  if 
he  undertake  without  them,  it  is  alike  his  fault  and  his  folly.  It  would  be 
unieasoDable  to  suppose  that  an  employer  has  agreed  to  pay  for  labor  which 
will  not  only  cause  him  no  benefit  but  do  him  actual  damage.  It  is  accord- 
ingly held,  that  ia  these  cases  the  workman  warrants  his  possession  of  the 
skill  requisite  to  carry  on  his  task,  and  that  therefore  he  is  entitled  to  receive 
for  his  services  that  only  which  they  were  worth  to  his  employer:  if  they  be 
worth  nothing,  he  shall  receive  nothing;  if  they  cause  damage,  he  is  responsi- 
ble therefor:  Kirtland  v.  Montgomery,  1  Swan  (Tenn.))  452;  McDonald  v. 
Simpson^  4  Ark.  623;  Duncan  v.  Blundell,  3  Stark.  6;  Wilson  v.  Brett,  11 
M.  &  W.  113;  Famswortk  v.  Oarrard,  1  Camp.  39;  Motieypenny  y,  Hartland, 
1  Car.  &  P.  352;  S.  C,  2  Car.  &  P.  37a 

But  if  the  employer  know  of  the  workman's  want  of  skill,  the  workman  is 
not  responsible  for  any  loss  arising  from  his  unskillfulness.  Of  course  the 
workman  can  not  be  considered  as  impliedly  warranting  that  he  has  qualities 
when  the  employer  knows  that  such  is  not  the  case.  Therefore  if  I  employ  a 
fwrier  to  attend  to  my  disordered  eyesight,  and  I  lose  my  sight  by  using 
the  remedies  usually  prescribed  for  horses,  I  would  certainly  have  no  legal 
ground  for  complaint:  Story  on  Bailments,  sec.  435.  And  it  has  been  held 
that  where  a  workman  was  employed  to  perform  repairs  with  knowledge 
that  he  was  unskillful,  he  was  entitled  to  recover  for  his  labor  a  sum  equal, 
not  to  what  the  repairs  were  worth  to  the  employer,  but  to  what  this  labof 
worth  to  Iiimself :  Felt  v.  Sdiool  District,  24  Vt.  297. 
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Watson  v.  Watson. 

19  OoaaBonouT,  140.] 

BMnMwnf  Lbs  or  CosmcncuT  only  in  cases  where  cattle  or  goods  have 
impoonded  and  distrained. 

To  THB  RBouLJAirr  or  tbb  Wbit  or  Explxvin  it  is  not  essential  that  the 
bond  shoold  be  fully  certified  thereon;  or  that  it  should  disclose  an  im- 
poonding  and  distraining 

Ir  B  THK  Dirrr  or  an  OmcKB  to  Sxbtk  Wbrs  committed  to  him,  promptly 
and  unhesitatingly,  without  regard  to  any  knowledge,  or  sappooed 
knowledge,  of  his  own  that  there  existed  no  canse  of  action. 

Av  OmcxB  IS  JusnriKD  roR  Etxrt  Action  within  the  scope  of  the  oom- 
mand  of  a  process  Appearing  on  its  face  to  have  iasoed  to  him  from  com- 
petent authority  and  with  l^al  regularity. 

TBB8PA88  against  John  B.  Watson  and  Samuel  Phelps,  for 
taking  and  carrying  away  plaintiffs  gray  horse  of  the  valne  of 
nine  hundred  dollars.  The  following  facts  appeared  in  evidence 
before  Daggett,  J. :  The  plaintiff  proved  property  in  the  horse, 
and  that  the  defendants  took  him  from  the  plaintiff.  The  de- 
fendants sought  to  justify  the  taking  by  showing  that  they  acted 
under  a  writ  of  replevin  issued  by  Justice  of  the  Peace  Niles. 
The  writ  was  in  the  following  words:  '*  To  the  sheriff,  etc.  Bj 
authority  of  the  state  of  Connecticut,  you  are  hereby  com- 
manded, justly  and  without  delay,  to  cause  to  be  replevied  to 
John  B.  Watson  of  Hartford,  his  beasts  or  horses,  viz.,  one 
sorrel  Arabian  mare  and  one  tbree-year-old  gray  Arabian  horse, 
now  detained  or  impounded  by  John  Watson,  Balph  Watson, 
and  Edward  H.  Watson,  all  of  East  Windsor,  and  by  them  un- 
justly detained,  as  it  is  said.  And  you  are  to  summon  the  said 
John  Watson,  Ralph  Watson,  and  Edward  Watson,  to  appew 
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before  John  M«  Niles^  esq.,  a  justice  of  the  peace  for  Hartford 
county,  at  his  office,  on  the  twcDty-seveuth  of  February,  1830, 
then  and  there  to  answer  unto  the  said  John  B.  Watson,  to  a 
plea  wherein  the  plaintiff  complains  and  says  that  the  defend- 
ants, on  the  first  of  February,  1830,  at  said  East  Windsor,  in 
a  certain  place  called  the  home  lot  of  the  defendants,  occupied 
by  them,  took  the  said  beasts,  that  is  to  say,  the  mare  and  horse 
aforesaid,  and  them  unjustly  impounded,  confined,  and  detained, 
as  aforesaid,  until  this  time."  There  were  three  other  counts 
alleging  a  taking  and  detention  only,  on  days  and  at  times 
different  from  those  specified  in  the  first  count.  At  the  conclu- 
sion of  the  writ  was  the  following:  "  The  said  John  B.  Watson 
has  given  bond  according  to  law."  The  writ  was  properly 
dated  and  signed  by  the  justice;  and  was  serred  and  returned 
by  Phelps  according  to  law.  The  defendants  also  produced  a 
recognizance  entered  into  by  John  B.  Watson  and  Charles  M, 
Eimerson  before  Justice  Niles,  when  the  writ  was  granted. 

The  plaintiff  proved  that  the  horse  in  question  was  not  im- 
pounded, distrained,  attached,  or  in  any  way  in  the  custody  of 
the  law  when  the  writ  was  issued  and  served,  but  was  in  the 
actual  possession  of  the  plaintiff,  as  the  defendants  well  knew. 
The  judge  deciding  that  such  a  writ  was  not  a  justification  to 
either  of  the  defendants,  the  jury  found  against  them.  Motion 
for  a  new  trial  for  misdirection. 

Hungerford  and  Toucey,  for  the  motion,  urged  that  replevin 
would  lie  although  the  property  was  not  in  the  custody  of  the 
law:  Shannon,  1  Sch.  &  Lef.  324;  1  Esp.  Dig.  pt.  2,  p.  217 
(Oould's  ed.);  Fangbum  v.  Fairidge,  7  Johns.  140  [5  Am.  Dec. 
250];  Thompson  v.  BuUon,  14  Id.  84,  87;  Shearick  v.  Huber,  6 
Binn.  2;  that  the  process  was  a  justification;  that,  in  any  event, 
trespass  would  not  lie,  but  that  case  was  the  proper  remedy. 
Luddingion  v.  Feck,  2  Conn.  700;  1  Chit.  PL  138. 

N.  Smith,  contra. 

HosMBB,  0.  J.  To  simplify  the  case  as  much  as  possible,  I 
will  first  put  out  of  consideration  the  three  last  counts  in  the 
writ  of  replevin.  These  are  founded,  not  on  an  impounding  or 
distress,  but  on  a  caption  and  detention  only.  In  Westminster 
Hall,  and  in  some  of  the  contiguous  states,  an  action  of  replevin 
lies  for  any  tortious  or  unlawful  taking  of  goods  and  chattels, 
and  is  not  alone  restricted  to  cases  of  distress:  2  Phil.  Ev.,  et 
in  noHa.  But  in  this  state,  no  action  of  replevin  has  ever  been 
tustained  on  this  ground.    A  negative  usage  of  this  kind,  so 
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fax  as  our  legal  muniments  reach,  and  beyond  the  memory  of 
man,  is  decisive  to  sbow  that  no  such  suit  is  sustainable:  2 
Swift's  Syst.  89;  1  Swift's  Dig.  523.  Numerous  must  have  been 
the  instances  in  which  an  action  of  this  description  would  have 
been  brought,  were  it  not  for  the  universal  conviction  that  it 
could  not  be  maintained.  The  inference  from  the  usage  just  men- 
tioned, receives  a  strong  confirmation  from  the  acts  author- 
izing writs  of  replevin:  Stat.  382.  Express  authority  is  there 
given  for  the  replevying  of  cattle  and  other  goods  and  chattels, 
when  impounded  and  distrained,  and  the  form  of  process,  and 
the  bond  to  be  taken  upon  it,  are  particularly  prescribed. 
But  here  the  law  has  stopped:  Stat.  244,  882.  By  fair  impli- 
cation, this  denotes  that  a  replevin  is  not  allowable  in  any  other 
case.  Had  it  been  authorized,  the  legislature^  according  to  the 
genius  of  our  laws,  would  have  directed  what  bond  should  be 
taken,  and  in  what  manner;  a  proceeding  beyond  the  compe- 
tency of  any  judge  or  justice  to  settle,  in  this  new  and  unpre- 
cedented action. 

The  first  count  in  the  writ  of  replevin  is  founded  on  an  im- 
pounding and  distress  of  the  horse  before  mentioned,  anci 
presents  the  only  material  controversy  in  the  case. 

The  objections  made  to  the  defendants'  plea  embrace  these 
positions;  that  the  process  of  replevin  was  void,  by  reason  of  its 
having  been  irregularly  issued;  and  that  Phelps,  the  officer, 
knovnng  that  the  horse  before  mentioned  was  not  distrained  or 
impounded,  a  fact  likewise  known  to  John  B.  Watson,  the 
plaintiff  in  the  replevin,  ought  not  to  have  obeyed  the  com- 
mand of  the  writ.  These  objections  I  will  meet  by  several  die* 
tinct  propositions. 

1.  My  first  proposition  is,  that  Justice  Niles  had  right  to  is- 
sue the  writ  in  question.  The  persons,  process,  and  subject- 
matter  were  clearly  within  his  cognizance,  by  the  explicit  enact- 
ment of  the  statute  authorizing  writs  of  replevin:  Stat.  382, 
sees.  1,  8;  vide  Marshdbea  case,  10  Co.  76;  Orumon  t.  Baymond, 
I  Conn.  40  [6  Am.  Dec.  200];  Slocum  v.  Wheeler  ei  al.,  1  ConiL 
429. 

2.  The  writ  of  replevin  was  regularly  issued.  It  is  literally 
in  the  language  prescribed  in  the  statute;  and  bond  with  surety 
was  taken  in  the  words  of  the  law:  Stat.  244,  245.  As  several 
specific  objections  were  made  by  the  plaintiff's  counsel  to  thia 
pointy  it  will  conduce  to  perspicuity  to  consider  them  dis- 
tinctly. 

It  was  said  that  the  bond  taken  ought  to  be  certified  partioa- 
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larly  and  fully  on  the  writ  in  question.  I  do  not  admit  tbe 
position  advanced.  The  law  only  requires  that  bond  with  suf- 
ficient surety  shall  be  taken:  Stat.  382.  I  grant,  however,  that 
the  fact  should  appear  on  the  process,  that  a  legal  bond  was 
given;  and  it  does  appear  in  tbe  precise  manner  which  the  leg- 
islature, in  their  prescribed  form,  have  required.  The  justice 
certified  on  the  face  of  tbe  writ,  that  *'  the  said  John  B.  Wat- 
son has  given  bond  according  to  law,"  and  thus  literally  com- 
plied with  the  statute  provision  on  this  subject,  as  well  as  with 
the  uniform  practice  in  such  cases.  This  is  all  tbe  ancient 
practice  required  in  any  case,  the  justice  expressing  the  bond 
at  full  length  in  a  private  book  kept  for  the  purpose,  although 
in  modem  times  it  has  been  customary  to  enter  on  the  writ  the 
amount  of  the  bond  taken,  and  the  names  of  the  persons  giving 
it.  This  furnishes,  at  all  times,  a  memorandum  which  may  be 
expounded  and  put  into  legal  form  whenever  it  shall  become 
necessary.  (This  fact  I  state  on  my  own  responsibility,  and 
not  from  authority  imparted  by  the  court.) 

It  was  next  objected  that  the  justice  had  no  legal  right  to 
issue  a  replevin,  until  it  is  made  to  appear  that  property  was 
impounded  or  distrained.  If  by  this  assertion  it  was  intended 
that  the  justice  is  bound  to  inquire  on  this  subject,  and  to  as- 
certain the  fact,  it  undoubtedly  is  erroneous.  No  preliminary 
inquiry  or  investigation  is  demanded.  The  form  of  replevin 
prescribed  by  the  legislature  demonstrates  the  duty  of  the  jus- 
tice. It  commands  that  the  goods  be  replevied  which  are  im- 
pounded or  distrained  ''as  it  is  said,"  thereby  evincing  that  the 
writ  of  replevin  is  demandable  of  right,  on  the  complaint  and 
request  of  the  party  claiming  to  be  injured.  Such,  as  is  well 
known,  is  the  invariable  practice.  If,  however,  the  objection 
meant  only  to  question  the  sufficiency  of  the  averments  in  the 
writ  of  replevin,  and  to  demand  that  they  should  be  more  pre- 
cise and  particular,  it  is  a  conclusive  reply,  that  they  have  all 
the  precision  and  particularity  which  the  form  prescribed  by  the 
legislature  requires. 

It  has  been  further  objected,  that  the  horse  in  question  was 
irrepleviable,  as  it  appears  that  he  belonged  to  Balph  Watson, 
and  not  to  the  plaintiff  in  replevin.  I  ask,  when  and  to  whom 
did  this  appear?  The  only  answer  necessarily  is,  it  appeared 
at  the  trial  of  the  case  many  months  after  the  replevin  was 
issued.  Tbe  irrelevancy  of  the  objection  to  the  irregularity  of 
Uie  process,  is  too  apparent  to  require  discussion.     That  the 
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replevin  was  duly  and  regularly  issued,  I  think  thero  exists  no 
reasonable  doubt. 

The  next  inquiry  regards  the  conduct  of  Phelps,  the  defend- 
ant. The  writ  was  put  into  his  hands,  as  an  officer,  to  serve; 
and  he  accordingly  served  the  same  by  replevying  the  before* 
mentioned  horse.  The  first  objection  to  this  act  of  his  is  founded 
on  a  fact,  proved  at  the  trial  of  the  cause,  to  wit,  that  he  knew 
the  said  horse  had  not  been  distrained  or  impounded.  From 
this  the  plaintiff  infers  that  he  ought  not  to  have  served  the  re- 
plevin; and  that  in  thus  doing  he  became  a  trespiisser.  I  re- 
ply to  this  objection  that  the  defendant,  Phelps,  being  a  legal 
officer  it  became  his  duty,  regardless  of  any  knowledge  or  sup- 
posed knowledge  of  his  own  that  there  existed  no  cause  of  ac- 
tion, to  serve  the  writ  committed  to  him  promptly,  unhesitat- 
ingly, and  without  restraint  from  the  above-mentioned  cause. 
This  I  consider  so  firmly  established  as  to  render  the  proposi- 
tion self-evident.  The  facts  on  the  face  of  the  writ  constitute 
his  justification,  because  he  was  obliged  to  obey  its  mandate; 
nor  was  it  any  part  of  his  duty  to  determine  whether  the  allega- 
tions contained  in  the  replevin  were  true.  The  proof  of  these 
positions  results,  incontrovertibly,  from  his  relative  condition. 
He  was  an  executive  officer,  whose  sole  di}ty  it  ia  to  execute  and 
not  to  decide  on  the  truth  or  sufficiency  of  the  processes  com- 
mitted to  him  for  service.  He  has  no  portion  of  judicial  au- 
thority, nor  the  means  of  inquiry  into  the  causes  of  action  con- 
tained in  the  wiits  and  declarations  put  into  his  hands  for  ser- 
vice. Obedience  to  all  precepts  committed  to  him  to  be  served 
is  the  first,  second,  and  third  part  of  his  duty;  and  hence  if  they 
issue  -from  competent  authority  and  with  legal  regularity,  and 
so  appear  on  their  face,  he  is  justified  for  eveiy  action  of  his, 
within  the  scope  of  their  command.  "  It  is  incomprehensible," 
said  Lord  Eenyon,  in  Belle  v.  BroadberU  et  ux,^  8  T.  B.  183,  185, 
"  to  say  that  a  person  shall  be  considered  a  trespasser  who  acts 
under  the  process  of  the  court."  In  Grumon  v.  Raymond  ei  aL, 
1  Conn.  40  [6  Am.  Dec.  200],  it  is  said  by  C.  J.  Beeve,  that 
where  it  does  not  appear  on  the  face  of  the  warrant  that  it  is  il- 
legal, it  is  the  officer's  duty  to  obey:  Jlillesv,  Davieaeial.,  Com. 
690.  The  ground  of  these  principles  is  simply  this:  that  to  the 
magistrate  is  confided  the  issuing  of  writs,  and  to  the  sheriff 
and  other  executive  officers  is  confided  the  duty  of  serving  them. 
It  is  easy  to  see  what  widespread  mischief  might  result  from 
permitting  nn  executive  officer  to  decide,  on  his  own  knowledge, 
that  hi)  ought  not  to  serve  a  precept  or  warrant  put  into  his 
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handa  for  service;  and  to  consider  what  jnstly  must  follow  from 
Buch  doctrine,  that  is,  that  his  return  of  the  fact  would  be  a 
JQstification  for  his  omission.  In  short,  the  executive  officer 
must  do  his  dutj,  which  is  to  obey  all  legal  writs;  and  must  not 
arrogate  to  himself  the  right  of  disobeying  the  paramount  com- 
mands of  those  to  whose  mandates  he  by  law  is  subjected. 

It  was  said,  in  the  argument  of  this  case,  that  no  difference 
exists,  as  to  the  proceedings  of  an  officer,  if  the  plaintiff  has  no 
property  in  the  goods  to  be  replevied,  between  the  taking  of 
property  on  a  replevin,  and  the  taking  of  the  goods  of  A.  upon 
a  process  commanding  him  to  take  the  goods  of  B. ,  that  is,  that 
the  caption  in  both  cases  is  equally  a  trespass.  No  remark  can 
be  more  unfounded,  for  the  difference  is  immense  and  distinctly 
marked.  In  the  case  of  the  replevin  the  officer  does  what,  by 
l^gal  authority,  he  is  commanded  to  do;  and  in  the  other  case 
he  does  what  he  was  not  commanded  to  do.  In  replevin  the 
property  is  identified  and  described,  and  the  command  is,  take 
this  specific  property.  In  the  case  of  a  process  commanding 
the  taking  of  the  goods  of  A.,  without  any  identification  or 
description,  the  command  is,  take  the  goods  of  A.,  if  any  such 
there  are,  but  not  the  goods  of  any  other  person.  From  the  na- 
ture of  the  case  last  put,  the  officer  must  act  on  his  own  inquiry, 
and  is  bound  to  all  the  responsibility  of  his  action.  Unless  he 
acts  in  this  manner,  he  can  not  act  at  all. 

It  is  found  to  be  a  fact  that  the  horse  in  question  was  not 
distrained  or  impounded;  and  that  it  was  known  to  the  de- 
fendant Phelps.  I  have  already  shown  that  this  can  make  no 
difference  in  the  case.  The  officer  was  bound  to  replevy  the 
horse  by  the  imperative  command  of  a  magistrate;  and  what- 
ever was  his  knowledge  on  the  subject,  he  could  never  return 
this  as  a  justification  for  his  neglect  to  obey  the  mandate  of  the 
writ.  It  would  be  extraordinary  to  hold  that  the  officer  must 
serve  the  replevin,  or  be  responsible  to  the  plaintiff  in  that 
instrument;  and  if  he  does  serve  it,  that  he  is  answerable  in 
damages  to  the  defendant.  No  legal  officer  is  placed  in  this 
predicament;  a  predicament  in  which  the  argument  in  this  case, 
if  admitted,  would  place  him. 

The  counsel  for  the  plaintiff  have  agreed  that  the  defendant, 
Phelps,  found  the  horse  not  distrained  and  at  large  in  the 
plaintiffs  home  lot;  and  that  for  this  reason  he  ought  not  to 
have  executed  his  writ.  This,  in  another  shape,  is  one  effort 
to  set  up  the  knowledge  of  the  officer  against  the  command 
of  his  precept,  and  already  has  received  an  answer.    In  an- 
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other  view  of  the  subject  the  observation  is  without  force. 
The  place  in  which  the  horse  was  found  was  not  incompatible 
with  his  having  been  distrained. 

On  the  whole,  I  have  no  doubt  that  it  was  the  duty  of  the 
defendant  Phelps  to  obey  the  mandate  of  Justice  Niles,  and  to 
replevy  the  horse;  and  that  the  facts  appearing  in  the  case  con- 
stitute a  full  justification  in  his  favor  against  the  plaintiffs 
action. 

The  question  still  remains,  Is  the  defendant,  John  B.  Wat- 
son, justified  by  the  defense  he  has  set  up?  The-  horse,  it  ia 
found,  was  not  his  property;  and  he  knew,  likewise,  that  it  had 
not  been  distrained  or  impounded.  In  other  words,  he  knew 
that  he  had  no  cause  of  action,  and  no  right  to  replevy.  It 
follows,  as  an  undoubted  consequence,  that  he  has  perpetrated 
a  malicious  wrong,  through  the  medium  of  legal  process. 
That  this  is  an  injury  done  to  the  plaintiff  is  unquestionable; 
but  the  inquiry  is,  does  it  in  law  constitute  a  trespass?  Most 
clearly  it  does  not.  Chitty,  in  his  treatise  on  Pleading,  truly 
states,  p.  187,  that  whenever  an  injury  to  a  person  is  effected 
by  regular  process  of  a  court  of  competent  jurisdiction,  though 
maliciously  adopted,  case  is  the  proper  remedy,  and  trespass  is 
not  sustainable;  as,  for  example,  for  a  malicious  arrest,  or  a 
malicious  prosecution.  Again  he  says,  p.  188,  no  person  who 
acts  upon  a  regular  writ  or  warrant,  can  be  liable  to  the  action 
of  trespass,  however  malicious  his  conduct,  but  case  for  the 
malicious  motive  and  proceeding  is  the  only  form  of  action. 
These  principles  are  supported  by  numerous  cases:  Beikr. 
BroadtmU  elux.,S  T.  B.  185;  Boot  v.  Cooper^  ei  al.,  1  Id.  535, 
cited;  S.  C,  reported  3  Esp.  135;'  Baicliffs  v.  Burton^  3  Bos. 
k  Pul.  223;  SUmehouse  v.  EUioU,  6  T.  B.  815;  8  Stark  £v. 
1446,  and  cases  cited  Id.  The  same  point  was  determined  in 
a  similar  manner  by  this  court  in  Luddington  v.  Peck,  2  Conn. 
700.  It  results  that  the  defense  pleaded  is,  in  this  action, 
equally  available  to  Watson  as  to  Phelps. 

The  charge  of  the  judge  for  the  aforesaid  reasons  was  in* 
correct;  and  a  new  trial  must  be  advised. 

Petebs,  Williahs,  and  Bisssix,  JJ.,  were  of  the  same  opinion. 

Daoobtt,  J.  In  this  case  I  do  not  conoar  with  the  oonrt^ 
but  adhere  to  the  opinion  given  in  charge  to  the  jury  at  the 
circuit. 

I  lay  out  of  consideration  the  doctrine  of  the  coounon  law  as 

1.  Bmt  ▼.  Ctper.  a.  Copper  ▼.  BwO,  S  B9.  ISi. 
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to  the  action  of  replevin,  because  our  statute  has  provided  for 
it;  and  it  must  therefore  be  subject  to  the  statutory  regula- 
tions. This  is  laid  down  in  1  Swift's  Dig.  523,  and  is  recognized 
by  this  court.  Indeed,  if  the  common  law  were  to  govern  in 
this  case,  it  is  not  within  its  principles;  for  there  is  no  preteuse 
that  the  property  in  question  was  ever  tortiously  taken  out  of 
the  possession  of  the  plaintiff  in  replevin.  This  is  an  essential 
fact  upon  the  best  authorities  to  support  the  action  at  common 
law. 

By  our  law  replevin  lies  to  regain  the  possession  of  cattle  or 
beasts  which  have  been  impounded,  or  personal  estate  which 
has  been  attached;  and  in  those  cases  only.  In  the  present 
case  it  is  not  pretended  that  the  beasts  taken  by  this  writ  had 
been  attached.  It  is  not  so  alleged.  The  plaintiff  in  replevin 
simply  alleges  that  they  were  his  beasts  or  horses  impounded 
or  distrained.  The  court  below  found  as  facts  that  this  horse 
was  the  property  of  Ralph  Watson;  that  it  was  forcibly  taken 
out  of  his  possession,  and  was  not  in  any  way,  either  by  dis- 
tress, impounding,  or  attachment,  in  the  custody  of  law,  but  | 
was  then  in  the  actual  possession  of  the  plaintiff,  Balph  Watson;  r 
and  that  these  facts  were  well  known  to  the  defendants.  Under  ; 
these  circumstances  the  judge  at  the  circuit  charged  the  jury 
that  the  writ  of  replevin  and  proceedings  under  it  formed  no 
defense  either  to  John  B.  Watson,  the  plaintiff  in  replevin,  or 
to  Phelps,  the  officer  who  executed  the  process.  This  court 
now  decide  that  the  charge  was  incorrect;  but  I  must  be  per- 
mitted, "with  all  due  respect,  to  dissent. 

Here  the  proposition  advanced  is,  that  this  process  of  re- 
plevin was,  upon  the  face  of  it^  legal;  and  that  this  justifies 
the  officer  who  has  served  it.  It  is  said  that  an  officer  can 
ihrays  justify  his  proceedings  under  a  process  legal  upon  the 
face  of  it;  and  that  for  any  abuse  of  any  such  process,  case, 
and  not  trespass  is  the  proper  remedy.  This  general  proposi- 
tion I  am  not  disposed  to  deny;  but  let  us  inquire  whether  it 
applies  to  this  case.  The  precept  commands  the  constable  to 
canse  the  beasts  of  John  B.  Watson,  impounded  or  distrained, 
to  be  replevied;  and  the  case  finds  that  the  horse  for  which  this 
action  is  brought,  was  not  impounded  or  distrained,  and  that 
both  the  defendants  knew  it.  They  both  then  knew  that  this 
horse  was  not  reple viable;  and  of  course  they  knew  that  if  this 
process  was  served  upon  this  horse  it  would  be  a  misapplica« 
tion  of  it.  They  knew,  then,  that  this  horse  was  not  the  horse 
out  in  the  process;  that  it  was  the  horse  of  Ralph 
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Watson,  and  in  Lis  actual  possession,  and  not  iu  custody  of 
law.  Then,  in  my  judgment,  they  are  both  liable  in  trespass. 
It  id  familiar  law,  that  if  the  sheriff  by  mistake  levy  an  execu- 
tion against  A.  on  the  body  of  B.,  or  on  his  goods,  it  is  a  mis- 
application of  the  process,  and  he  is  liable  to  B.  in  trespass: 
Sanderson  v.  Baker  d  aZ.,  2  W.  Bl.  832;  2  Selw.  K  P.  916. 
A  fortiori,  he  is  liable,  if  he  knows  that  neither  the  body  not 
goods  of  B.  thus  taken  were  liable.  Now  I  am  wholly  unable 
to  distinguish  that  case,  in  principle,  from  this.  The  offioer 
here  is  directed  to  replevy  a  horse  belonging  to  John  B.  Watson, 
impounded  or  distrained.  In  obedience  to  this  process  he 
seizes  the  horse  of  Ralph  Watson  not  impounded  or  distrained. 
Is  not  this  process  wholly  misapplied? 

So,  if  an  attachment  or  execution  should  issue  against  the 
body  of  an  executor  or  administrator,  who  by  law  can  not  be 
arrested,  for  a  debt  due  from  him  in  that  character;  and  the  offi* 
cer  should  arrest  the  body,  though  the  precept  gave  express 
authority,  would  he  not  be  a  trespasser?  The  o£Scer  in  that 
case  can  not  allege  that  he  was  ignorant  of  the  law.  The  cases 
of  Cameron  v.  LigfUfoot,  2  W.  Bl.  1190,  and  Tarleton  v.  Fisher 
et  aL,  Doug.  671,  are  cited  in  support  of  the  principle  adopted 
by  the  court.  In  these  cases,  trespass  was  brought  for  arrest- 
ing the  bodies  of  persons  protected  from  arrest  by  special 
exemptions.  Of  the  same  nature  was  the  action  of  Sid^y. 
Chamberlain,  3  Conn.  637.  It  was  decided  in  all  these  instances 
that  the  remedy  was  by  application  to  the  proper  tribunal  for 
discharge  from  the  arrest;  that  the  process  was  legal;  that  the  ex* 
emption  was  a  privilege,  of  which  the  party  might  avail  himself 
or  not;  and  that  no  action  would  lie,  except  for  the  abuse  of 
the  process.  These  authorities  do  not  establish  any  doctrine 
applicable  to  this  case.  Here  the  o£Scer  knew  that  the  property 
was  not  repleviable. 

Again:  Proceedings  in  replevin  like  this,  woftld  expose  every 
man's  property  in  the  community  to  the  rapacity  of  every  un- 
principled bankrupt.  A  horse  of  great  value  is  forcibly  taken 
from  the  owner's  possession  by  a  writ  of  replevin,  returnable 
before  a  single  minister  of  the  law,  and  seven  dollars  damages 
demanded.  On  this  writ  no  bond  with  surety  given,  as  is 
directed,  in  case  of  attachment  that  shall  extend  to  the  value 
of  the  property,  but  a  bond  that  the  plaintiff  will  answer  all 
damages  iu  case  he  made  his  p)^  good — a  bond  applicable  only 
to  a  case  of  property  impounded,  and  not  having  any  other  or 
greater  operation. 
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I  will  not  Bay  that  this  process  is  void  on  the  face  of  4t,  but 
it  is  BO  near  it  that  it  is  entitled  to  no  indulgence;  and  as  it  was 
executed  on  property  not  repleviable,  and  that  known  to  the 
officer^  and  of  course  known  to  the  plaintiff  in  replevin,  I  think 
it  is  misapplied,  and  should  afford  no  protection  to  either. 

The  motion,  therefore,  ought,  in  my  opinion,  to  be  denied. 

New  trial  to  be  granted. 

Followed  on  the  propostion  here  determined,  that  in  Connecticnt  replevin 
lies  only  in  caaes  of  attachment  and  diatrees,  in  WaUon  v.  WaUon,  10  Conn. 
76;  Brown  v.  Chieopee  FalU  Co.,  16  Id.  89;  and  that  a  process  regular  on  iti 
fftoe  protects  the  officer  serving  it,  in  Osgood  v.  Carver,  43  Id.  30;  Cannon  v. 
Sippla,  30  Id.  507;  Neth  v.  Crqfui,  30  Id.  581;  Carter  v.  Clark,  28  Id.  625; 
CoU  V.  EveSf  12  Id.  259;  and  that  where  a  warrant  is  demandable  as  a  matter 
of  right,  a  jnsticse  who  issues  it  on  a  proper  application  is  protected:  Prince  v. 
Thomatf  11  Conn.  478.  The  case  is  farther  referred  to  in  Whipple  v.  Fuller, 
Id.  586,  as  illoatrating  the  principle  on  which  an  action  for  abuse  of  legal 
process  is  sustained;  and  in  Fox  v.  Hoyt,  12  Id.  497,  as  furnishing  a  defini- 
tion of  courts  of  " general  jurisdiction.*' 

Keplxvin  vok  Profertt  Taken  vndxb  EzECunoN.^See  the  notes  to 
Dunham  v.  Wyekoff,  20  Am.  Dec.  696;  Kellogg  v.  Churchill,  9  Id.  105. 

RiFLXViK  Jjas  nr  What  Cases. — The  decisions  upon  this  question  ap- 
pearing in  this  series  are  collected  in  the  notes  to  Bruen  v.  Ogden,  20  Am. 
Dec  606^  and  to  MarehaU  v.  Davie,  19  Id.  46a 

Bkflevik,  When  Ld»  fob  Trees  O^r.—Snyder  v.  Vavx,  21  Id.  466. 

BxPLEvm  Ijxb  ts  all  Cases  or  Tobtious  and  Unlawful  TAKxera— 
DaggeU  v.  Robina,  21  Id.  752;  MarehaU  v.  Davis,  19  Id.  468. 

JuvtiFiOATiov  OF  Officebs  bt  theib  Pbocbbs.— See  note  to  Sawtcool  t. 
Bo^gkiom,  21  Am.  Deo.  181. 


Landon  v.  Hxtmphbey. 

[9  OomraoncuT,  909  J 

Tbe  Rbokftion  of  Unnecbssaby  Evidence  will  not  warrant  the  granting 
a  new  trial*  where  the  verdict  is  supported  by  other  evidence. 

If  a  General  VEBDicr  can  be  Applied  to  one  of  the  counts,  it  will  not  be 
set  aside  and  a  new  trial  granted  on  the  ground  of  a  variance  between 
the  evidence  and  other  counts. 

A  PBtsician  is  TjTABLE  for  injuries  resulting  from  his  carelessness,  or  from 
a  want  of  ordinary  diligence,  care,  and  skill.  Principle  applied  to  care- 
less vaccinating. 

Case  against  the  defendant  Hampbroy  for  malpractice  in  hia 
profession  as  physician  and  surgeon.  The  first  coant  stated  that 
tbe  defendant,  in  consideration  of  being  paid  for  liis  services, 
undertook  to  inoculate  tbe  plaintiff  with  the  kine-poxin  a  skillful 
manner,  but  that  the  defendant  so  unskillfully  treated  the 
phuntiffy  that  he  cut  a  tendon,  cord,  ligament,  and  nerve  of  the 
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plalntifrs  aim,  and  iDoculated  her  in  an  improper,  unasnal^ 
and  dangerous  place  on  her  arm,  in  consequence  of  which  she 
was  for  a  long  time  deprived  of  the  use  of  her  arm,  prevented 
from  pursuing  her  necessary  business,  suffered  great  pain  aad 
anguish,  and  was  put  to  great  expense  in  endeavoring  to  be 
cured. 

The  second  count  stated  that  the  defendant  and  other  phyai* 
cians  and  surgeons  were  employed  by  the  board  of  health  of 
Salisbury,  to  vaccinate  the  inhabitants  of  the  town;  that  the 
defendant,  professing  skill,  etc.,  undertook,  in  consideration  of 
the  premises,  to  vaccinate  the  plaintiff,  one  of  the  inhabitants; 
and  alleged  negligence.  The  third  count  was  similar  to  the 
second,  alleging  that  the  plaintiff  had  been  treated  by  the  de- 
fendant through  an  agent.  In  support  of  the  undertaking  by 
the  physicians  to  vaccinate  the  inhabitants,  a  writing,  signed 
by  the  defendant  and  three  other  physicians,  was  produced, 
whereby  they,  in  consideration  of  the  sum  of  fifty  dollars,  to  be 
paid  to  them  by  the  town  of  S. ,  agreed  to  vaccinate,  in  a  faith- 
ful manner,  all  the  persons  in  that  town  who  had  not  had  the 
small  or  kine-pox.  This  writing  was  admitted  against  the  de- 
fendant's objection.  After  the  evidence  was  all  in,  showing  that 
one  Sprague,  as  defendant's  agent,  had  attempted  to  vaccinate 
the  defendant,  the  court  instructed  the  jury  that  if  they  were 
satisfied  that  Sprague  was  the  defendant's  agent,  that  the 
plaintiff  was  materially  injured  by  jthe  vaccination,  and  that  in 
the  operation  there  was  either  carelessness  or  want  of  ordinary 
skill,  diligence,  and  care,  their  verdict  ought  to  be  for  the 
plaintiff;  otherwise,  f5r  the  defendant. 

Verdict  for  the  plaintiff.  The  court  found  that  the  proof 
that  the  defendant  undertook  to  vaccinate  all  the  people  who 
should  offer  in  that  district  where  the  plaintiff  resided,  was 
quite  satisfactory  without  the  writing.    Motion  for  a  new  triaL 

The  defendant  pro  se. 

T.  Smith  and  L,  Smithy  contra. 

Daooett,  J.  There  were  two  objections  made  at  the  tiiak 
1.  To  the  admission  in  evidence  of  the  writing  called  a  oontraot^ 
signed  by  the  defendant  and  other  physicians  of  the  town  of 
Salisbury;  2.  To  the  charge  of  the  judge  to  the  jury. 

1.  The  writing  was  admitted  as  part  of  the  proof,  to  show 
that  the  defendant  had,  by  an  arrangement  with  the  other  phy- 
sicians, assumed  the  duty  of  inoculating  the  inhabitants  of  the 
town,  and  that  the  defendant's  district  embraced  the  plaintifil 
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It  was  offered,  in  connection  with  other  proof «  by  parol,  that 
this  was  the  agreement  of  the  defendant,  and  that  Bollin 
Spragne  was  his  agent  in  performing  this  duty.  The  court  has 
found  that  the  proof  of  the  undertaking  of  the  defendant  to  in- 
oculate all  those  who  should  offer  in  his  district,  was  satisfac- 
tory without  the  writing. 

The  utmost  that  can  be  objected  to  this  writing  is,  that  it 
was  unnecessary.  Bat  surely,  it  would  be  worse  than  useless  to 
aecd  the  cause  again  to  trial  on  such  an  objection.  But  be  this 
as  it  may,  the  facts  in  the  first  count  were  submitted  to  the 
juiy,  in  the  charge  of  the  judge.  Suppose,  then,  that  there  is 
a  material  variance  between  the  writing  set  up  in  the  two  last 
counts,  and  the  one  offered  in  proof;  if  the  proof  is  sufficient  to 
support  the  first  count  without  the  writing,  and  that  first  count 
be  sufficient,  it  all  stands  well,  for  the  verdict  may  be  applied 
to  that  count.  In  any  view,  tben,  the  first  objection  can  not 
prevail. 

2.  But  an  objection  is  made  to  t^e  charge.  The  defendant 
prayed  the  court  to  charge  the  jury,  that  unless  the  plaintiff 
had  proved  the  defendant  guilty  of  great  and  gross  negligence 
in  vaccinating  the  plaintiff,  she  could  not  recover.  The  court 
told  the  jury,  on  this  point,  that  if  (here  was  either  carelessness, 
or  a  want  of  ordinary  diligence,  care,  and  skill,  then  the  plaintiff 
was  entitled  to  recover.  The  principle  laid  down  by  the  court 
below  is  entirely  correct.  The  doctrine  in  3  Bl.  Com.  165, 
is^  that  any  one  who  undertakes  any  office,  employment,  duty, 
or  trust,  contracts  to  perform  it  with  integrity,  diligence,  and 
skill;  and  if,  by  the  want  of  either  of  these  qualities,  any  injury 
accrues  to  individuals,  they  have  their  remedy  in  damages  by 
special  action  on  the  case.  This  is  the  doctrine  in  SUUer  v. 
Bilker,  2  Wils.  369;  Scare  v.  Frenlice,  8  East,  363;  and  Sumner 
V.  Utley,  7  Conn.  263.  It  is  believed  that  all  the  elementary 
treatises  agree,  substantially.  The  case  was  put  to  the  jury  as 
favorably  for  the  defendant  as  the  law  would  justify.  If,  in  the 
performance  of  the  operation,  there  was  a  want  of  ordinary  dili- 
gence, care,  and  skill,  or  if  there  was  carelessness,  then  he  was 
liable. 

The  motion  for  a  new  trial  must  be  denied. 

The  other  judges  were  of  the  same  opinion, 
trial  not  to  be  granted. 


In  paanng  npoa  a  motion  for  a  new  trial  in  Crosby  v.  FUeh,  12  Conn.  410^ 
423»  Judge  Church,  with  whom  the  other  judges  ooncnrred,  referring  to  a 
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statement  in  tbe  motion  that  a  certain  fact  was  satisfactorily  proved  by  other 
testimony  than  that  which  had  been  objected  to,  said:  "  Such  statements  in 
motions  for  new  trials,  upon  the  antiiority  of  a  similar  one  in  the  case  of 
Lamlom  ▼.  Hmmphrfy^  9 Conn.  207,  have  aometinies  been  made,  and,  perli&ps, 
before  the  decison  of  that  case;  yet^  npon  more  reflection,  we  are  led  to 
doubt  the  propriety  of  this  practice,  and  decide  not  to  r^^ard  it  in  fatoze.'* 

SKinxa  Asms  Vebdict  as  agaost  Evidkncb. — See  note  to  Douglass  t. 
Totueifj  20  Am.  De&  G2Q,  and  cases  tn/ra. 

Kkw  Tkial  wnx  bb  Grantsd  bkausb  thx  Vkrdict  is  aoaccst  Evi- 
dence only  in  case  of  a  plain  deviation,  and  not  in  a  donbtfnl  one,  whers 
the  ooort  would  have  given  a  different  decision:  Boas  v.  Overton^  2  Am.  Dee. 
652;  Jarvia  v.  Hatkeway,  3  Id.  473;  Baker  v.  Brigga^  19  Id.  311;  nor  when 
the  evidence  on  both  sides  is  drcomstantial:  Skarp  v.  Wieklife,  14  Id.  37. 

Kew  Tbial  will  bx  Gbastbd  where  the  evidence  is  manifestlj  agunst 
the  weij^t  of  evidence^  althoo^  there  was  testimony  on  both  sides:  Kimme  t. 
Eume,  21  Id.  732. 

Gekxbal  Vkbdict  or  Guiltt  ok  av  Ihiobmaxion  CoircAiHnio  SsvxraIi 
CouKTS  is  good,  thoo^  evidence  is  offiBred  to  support  batooe  coont:  Siaie  t. 
AmfA,  5  Am.  De&  132L 

Gbbkbal  Vebdict  nr  Slandkb^  where  some  of  the  coontB  are  good  and 
others  are  bad:  ^eai  v.  Lewi$^  and  note;  1  Id.  WK  642;  Hoptrngr.  Beedk, 
2  Id.  191,  and  noteu 

MALF&AcncB,  Husband's  Action  AOAiHBr  Subobon  iob:  Oram  ▼•  Gmikn^ 
1  Am.  Dec  61. 

MALPBACnCB,   WHAT  EVIDBHUB  ON  BkBALT  OB  THX  FLAINTIIV  IS 

ble  in  an  action  agsipst  a  physician  for:  Oratmit  v.  Bramdemf  5  Id.  143. 


BlBSELL  t\  SpENGEbI 

[9  OoanoBODT,  987.] 

A  Statb  Tbbasubbb  has  no  Lboal  Intbbbst  in  fines  dne  to  the  atato  mtil 
they  are  received  by  him;  therefore  an  action  in  his  name  will  not  lie  to 
recover  fines  imposed  by  a  jnd|;(ment  of  court  which  in  terms  makes  them 
payable  to  the  treasurer  for  the  nse  of  the  stateu 

Debt  on  certain  judgments  against  Bissell's  testator.  It  ap- 
peared that  fines  and  costs  of  prosecution  to  the  amount  of  one 
thousand  seven  hundred  and  twenty  dollars  aud  fifteen  cents 
had  been  imposed  upon  the  testator,  Isaao  Bishop,  for  the  four 
several  offenses  of  adultery,  of  poisoning  of  two  different  wells, 
and  of  administeriDg  poison  with  attempt  to  kill  certain  other 
persons.  The  fines  were  directed  to  be  paid  **  to  the  treasurer 
of  the  state  of  Connecticut,  for  the  use  of  the  treasury  of  the 
said  state."  After  the  rendition  of  these  several  judgments, 
and  after  the  rising  of  the  coui-t,  Bishop  died,  having  never  paid 
or  in  any  way  satisfied  the  fines  and  bills  of  costs.  To  the 
declaration  alleging  these  facts,  the  defendant  demurred.    The 
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demurrer  v/as  oTorruIed,  and  judgment  rendered  for  the  plaintiff. 
The  errors  assigned  were  that  Spencer,  the  state  treasurer,  had 
no  interest  in  the  sums  sought  to  be  recovered,  or  in  either  of 
them,  and  that  the  judgments  are  rendered  inoperative  by  Bish- 
op's death. 

Beits  and  ffawlq/,  for  the  plaintiff  in  error,  urged  that  the 
fines  did  not  constitute  a  debt,  but  were  imposed  by  way  of 
punishment  only,  and  could  not  be  pursued  after  Bishop's 
death  against  his  estate;  and  that  if  the  action  was  at  all  sua- 
tainahle  it  ought  to  have  beeu  brougljt  in  the  name  of  the  state: 
PigoU  V.  Thompson,  3  Bos.  &  Pul.  147;  1  Chit.  PI.  5;  1  Swift's 
Dig.  330;  1  Sauud.  PL  and  Ev.  75;  Oujin  v.  Caniine,  10  Johns. 
887;  Spencer  v.  Huntington,  6  Conn.  312;  GUmore  v.  Pope,  5 
Mass.  491;  Bainbridge  v.  Dovmie,  6  Id.  253;  Medway  Cotton 
Mfg,  Co.  V.  Adams,  10  Id.  360. 

Sherman,  contra,  insisted  that  a  fine  was  a  debt:  Com.  Dig., 
tit.  Debt,  G.  1;  and  that  the  action  was  properly  brought. 

HosMEB,  C.  J.  The  objection  made  is,  that  the  plaintiff  has 
no  interest  in  the  cause  of  action,  and,  of  consequence,  has  no 
light  of  suit. 

lu  respect  of  the  costs  for  prosecution,  theje  is  no  adjudica- 
tion that  they  are  to  be  paid  into  the  state  treasury;  and  if  the 
pLuntiff  has  any  right  to  demand  them,  it  is  from  implication 
only.  The  fines  are  made  payable  to  the  treasurer,  for  the  use 
of  the  state's  treasury;  and  from  this  expression  it  is  contended 
by  the  plaintiff  that  he  has  an  interest  in  them,  explicitly 
created  by  the  judgments. 

A  person  authorized  to  sue  in  a  court  of  law  must  have  a 
legal  interest  in  the  subject  of  the  suit.  If  he  is  the  servant  or 
agent  only  of  the  creditor,  the  action  can  not  be  sustained  in 
bis  name:  1  Chit.  PI.  3,  6.  That  a  person  who  has  not  the 
legal  interest  can  not  maintain  indebitatus  assumpsit,  is  too  clear 
to  be  disputed:  6  Conn.  312;  and  that  even  a  promise  by  sim- 
ple contract  to  the  treasurer  of  a  corporation  is,  by  legal  con- 
struction, a  promise  to  his  principal.  The  point  has  frequently 
been  decided:  Pigoit  v.  Thompson,  3  Bos.  &  Pul.  147;  Oit- 
more  v.  Pope,  5  Mass.  491 ;  Bainbridge  v.  Dovmie,  6  Id.  253,  258; 
Gunn  ▼.  Cantine,  10  Johns.  387. 

And  by  this  court  it  has  been  determined  that  an  action  of 
debt  in  the  name  of  the  state's  treasurer,  for  a  penalty  arising 
from  the  violation  of  the  statute  regulating  the  sale  of  spirituous 
liquors,  the  penalty  being  for  the  use  of  the  state,  could  not  be 
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suBtained:  Spencer  v.  Haniwgton  et  aL,  G  Conn.  312.  The  ap- 
plication of  these  principles  to  this  case  is  extremely  obvious. 

With  respect  to  the  costs  of  prosecution,  it  is  unquestionably 
clear  that  the  plaintiff  has  no  imaginable  interest.  They  are 
not  even  by  the  judgments  made  pa^^able  into  the  state's  tFea»- 
nrj;  and  it  is  made  the  duty  of  the  attorney  for  the  state  to 
superintend  their  collection,  as  well  as  that  of  all  fines,  and  to 
pay  over  the  same  according  to  law:  Stat.  463,  tit.  103,  sec.  10. 

The  plaintiff  has  neither  the  right  of  property  nor  the  ri^bt 
of  possession  until  the  payment  of  the  costs  and  of  the  fines  is 
duly  made  to  him,  and,  of  consequence,  no  interest  in  them, 
much  less  can  a  legal  interest  be  implied  in  his  favor  until  they 
are  deposited  within  his  custody.  On  the  contrary,  the  impli- 
cation of  law  is  that  the  debt  is  due  to  the  creditor,  that  is,  in 
this  instance,  to  the  state. 

The  case  of  Spencer  v.  Huntington^  before  cited,  settles  ibis 
point.  This  subject,  however,  it  is  unnecessary  further  to  pur- 
sue, as  I  am  of  opinion  that  even  in  relation  to  the  fines  made 
payable  by  the  judgments  to  the  treasurer,  for  the  use  of  the 
treasury — facts  much  more  favorable  to  support  the  plaintiff's 
cliftim — he  has  no  legal  interest  or  right  of  action.  The  plaintiff 
is  no  party  to  the  judgment  for  the  enforcement  of  which  his 
BUiL  has  been  brought.  It  is  in  the  name  and  behalf  of  the 
state. 

It,  however,  has  been  said  that  the  court  has  directed  the  fines 
to  be  paid  to  the  treasurer,  and  that  this  invests  him  with  a 
legal  interest.  The  fallacy  of  the  remark  will  appear  by  con- 
sidering the  reason  of  the  above  direction.  It  was  because  the 
treasurer  is  to  receive  the  money  due  to  the  state  by  the  express 
prescription  of  the  statute  relating  to  the  treasury  department. 

His  general  duties  and  corresponding  rights  appear  from  the 
law  just  cited  to  be  to  superintend  and  direct  the  collection  of 
the  revenue  and  state  taxes;  to  receive  the  money  arising  from 
them,  and  the  fines  and  forfeitures  belonging  to  the  state,  and 
all  other  revenue;  and  to  make  proper  entries  and  credits  for 
the  same  in  x^ublic  books.  From  thi^  it  is  apparent  that  the 
sentence  of  the  court,  directing  the  payment  of  the  fines  to  the 
treasurer,  for  the  use  of  the  state  treasury,  was  not  to  invest 
him  with  a  legal  right  to  the  money,  or  to  add  to  or  vary  bis 
rights  in  the  least  degree,  but  to  designate  the  person  and 
place,  where,  and  to  whom,  pursuant  to  the  statute,  the  pay- 
ment was  to  be  made,  and  that  is  its  only  effect. 

The  treasurer,  then,  derives  nothing  from  the  judgment  by 
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being  not  a  parfy  to  it,  and  by  not  having  any  special  interest 
created  by  it.  What  is  his  right  by  yirtae  of  his  general  po^verst 
It  is  to  superintend  the  collection  of  funds,  as  being  part  of  the 
public  revenue,  and  to  receive  the  money  when  collected. 
When  it  gets  into  his  hands,  he  is  trusttee  of  it  for  the  state, 
but  before  this  event,  he  is  a  public  agent  only,  to  quicken  its 
collection.  From  this  it  is  a  consequence  that  the  treasurer 
has  no  legal  interest  in  the  fines  due  to  the  state  until  they  are 
received  by  him,  and  after  this  fact  as  trustee  only. 

If  he  obtains  judgment  in  his  own  name  in  any  case,  he  has 
a  legal  right  in  it;  and  if  he  takes  a  bond  to  himself  as  treas- 
urer, this  complete  cause  of  action  in  itself  undoubtedly  is 
his.  But  a  direct  promise  to  him  by  simple  contract  as  state 
treasurer  is,  by  construction  of  law,  a  promise  to  the  state;  and 
a  debt  due  to  the  state  he  has  no  legal  right  to  by  implication 
of  law. 

It  results  tbat  the  determination  below  was  erroneous,  for 
the  reasons  before  mentioned;  and  for  this  cause  I  am  of  opin- 
ion that  in  the  judgment  complained  of  there  is  manifest  error. 

PnxBS,  Daggett,  and  Williams,  JJ.,  were  of  the  same  opin- 
ion. 

B188ILL,  J.,  gave  no  opinion,  being  a  party  on  the  record. ' 
Judgment  reversed. 

Fdlowed  in  Stale  v.  Kew  London,  22  Conn.  170,  as  anthority  that  an 
ictkm  win  not  lie  in  the  name  of  the  state  treasurer  to  recover  the  penalties 
imposed  for  the  violation  of  the  act  relative  to  the  assessment  and  coUection 
of  taxes;  and  in  Towntend  v.  HoyU,  20  Id.  6,  upon  the  general  principle 
that "  a  mere  agent  or  attorney,  not  having  any  beneficial  interest  in  a  oon- 
tiact,  can  not  maintaiTi  an  action  npon  it  in  his  own  name." 
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[9  CONKXOnOlTT,  286.] 

A  Dkkd  Lodokd  for  Recx>rd  with  the  Town  Clerk  is  constructive 
notice  to  all  the  world. 

Debts  Secured  bt  a  Mortgage  on  Record  should  be  described  with 
sufficient  certainty  to  enable  subsequent  purchasers  and  creditors  to 
ascertain,  either  by  the  condition  of  the  deed  or  by  inquiry  aliunde,  the 
extent  of  the  incumbrance. 

What  is  ScvncisNT  to  Put  a  Person  on  Inquirt  is  considered  as  con- 
veying notice;  for  the  law  imputes  to  a  person  knowledge  of  a  fact  of 
which  the  exercise  of  common  prudence  and  ordinary  diligence  must 
have  apprised  him. 
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Bell  to  foieeloee  a  mortgage.  The  defendants  claimed  by 
mortgage  siibeeqoent  to  that  of  the  plaintiffs,  denied  actual 
notice  thereof,  and  insisted  that  the  record  was  not  saffideni 
constmctiTO  notice,  bj  reason  of  the  indefiniteness  of  the  de- 
scription of  the  indebtedness  sought  to  be  secared  bj  the  first 
mortgage.  The  plain  tiffs'  mortgage  was  given  to  secare  the 
payment  of  scTeral  notes  and  book  debts  to  different  persons, 
the  amonnts  in  each  instance  being  mentioned,  but  with  the 
farther  description  of  ''  or  thereabouts."  The  sams  as  named 
in  this  first  mortgage  were  shown  to  be  justly  due,  except  that 
with  respect  to  Canfield's  debt,  stated  to  be  ''in  the  sam  of 
thirty  dollars,  or  thereabouts,"  and  S.  &  G.  Sterling's  debt, 
stated  to  be  "  in  the  sum  of  forty  dollars,  or  thereabouts,"  it 
was  shown  that  but  twenty-five  dollars  and  twenty-one  cents 
was  due  to  -Canfield,  and  fifty-nine  dollars  and  sixty-six  cents 
was  due  to  S.  &  G.  Sterling.  The  mortgage  to  Bamnm  was 
given  to  secure  a  debt  bona  fide  and  justly  due.  The  caose  was 
submitted  on  the  facts  for  the  consideration  of  the  court. 

DuUon,  for  the  plaintiff3.  Whatever  puts  a  party  on  inquiry 
is  sufficient  notice:  Sigoumey  v.  Mwnn^  7  Conn.  324, 333;  Peters 
V.  Ooodrichf  3  Id.  146;  Stoughlon  v.  Pasco,  5  Id.  412,  447  [13 
Am.  Dec.  72];  and  the  debts  are  sufficiently  described  to  put 
the  defendant  on  inquiry  as  to  their  exact  amount:  Peters  t. 
Goodrich^  3  Conn.  146;  Hubbard  v.  Savage,  8  Id.  215;  SkirraM 
V.  Gaig^  7  Oranch,  50,  51;  Conrad  v.  AilarUio  Lis.  Co.  N.  Jl,  1 
Pet.  386. 

Sherman,  contra.  The  description  did  not  pnt  on  inquiry;  it 
operated  simply  to  mislead  subsequent  purchasers  and  creditors: 
PeUibone  v.  Oriswold,  4  Conn.  158  [10  Am.  Deo.  106];  Shqpard 
V.  Shepard,  6  Id.  88. 

Daooett,  J.  Were  there  nothing  else  in  the  case,  than  that 
the  defendant,  Barnum,  when  he  took  his  deed,  had  no  actual 
notice  of  the  deed  to  the  plaintiffs,  there  could  be  no  question; 
because  it  is  settled  law,  that  when  a  deed  is  lodged  for  record 
with  the  town  clerk,  it  is  constructive  notice  to  all  the  world. 
This  principle  has  been  so  long  established,  and  it  is  so  essential 
to  the  preservation  of  all  the  benefits  of  the  registering  act,  that 
it  can  admit  of  no  doubt.  The  deed  of  the  plaintiffs  was  left  at 
the  town  clerk's  office  for  record,  on  the  nineteenth  of  July; 
the  deed  to  Barnum  was  made  on  the  twentieth :  Vide  Stat.  tit. 
66,  Lands,  sec.  9,  and  the  numerous  decisions,  passim,  through- 
out our  books  of  reports.     Indeed,  this  point  is  not  made  by 
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tbe  counsel  for  tbe  defendant;  but  he  insists  that  these  notes 
and  debts,  not  being  accurately  described  in  the  condition  of 
the  mortgage  deed,  ought  not  to  be  considered  as  creating  any 
lien  upon  the  land;  and  that,  consequently,  there  can  be  no 
foreclosure  against  a  bona  fide  incumbrancer. 

This  court  has  had  occasion  frequently  to  consider  objectioiis 
of  this  nature;  and,  in  no  instance  has  an  objection  been  en- 
titled to  less  weight  than  that  which  is  now  made.  It  is  very 
apparent,  that  from  the  real  or  supposed  necessity  of  taking  im- 
mediate security  for  these  debts,  tbe  plaintiffs'  agent,  who  drew 
this  deed,  had  not  the  evidence  of  the  indebtedness  of  the 
mortgagor  to  the  plaintiffs  before  him.  He  therefore  stated 
the  notes  erroneously,  in  a  trifling  degree,  as  to  sums  and  dates. 
It  is  now  insisted,  that  these  discrepancies  shall  avoid  the  deed, 
I  think  otherwise;  and  that  in  the  absence  of  all  fraud,  it  would 
be  extremely  inequitable  to  suffer  such  an  objection  to  prevail. 
The  principle  laid  down  in  one  of  the  last  cases  which  has  oc- 
eurred,  is,  that  the  debts  must  be  described  with  sufficient 
certainty  to  enable  subsequent  purchasers  and  creditors  to  as- 
certain, either  by  the  condition  of  the  deed  or  by  inquiry 
alvinde,  the  extent  of  the  incumbrance:  Hubbard  v.  Savage  ct  al. , 
8  Conn.  219.  A  more  rigid  doctrine  can  not  be  adopted  with- 
out subverting  the  fairest  contracts.  In  that  case,  all  the  prior 
cases  were  reviewed,  and  cases  were  there  cited  of  very  high 
authoriiy,  in  which  even  more  liberal  principles  had  been 
adopted:  ShirrasetaL  v.  Caig  and  MUchel,  7  Cranch,  34;  Conard 
V.  The  Atlantic  Insurance  Company  of  New  York,  1  Pet.  386. 

Nor  can  I  perceive  any  inconvenience  to  purchasers  or  cred- 
itors, when  it  is  now  considered  eveiy  where  as  the  settled  doc- 
trine in  equity,  that ''  what  is  considered  as  sufficient  to  put  a 
person  on  inquiry,  is  considered  as  conveying  notice;  for  the 
law  imputes  to  a  person  knowledge  of  a  fact,  of  which  the  ex- 
erase  of  common  prudence  and  ordinary  diligence  must  have 
apprised  him:"  Peters  y.  Ooodrich,  8  Conn.  150;  Sigoumey  v. 
Munn,  7  Id.  333. 

Now,  apply  that  principle  to  the  case  before  the  court.  Could 
not  the  defendant,  with  entire  ease,  have  ascertained,  from  the 
facts  disclosed  in  the  condition,  the  amount  of  the  indebtedness  of 
Beers  to  the  plaintiffs;  and  was  not  the  notice  such  as  ought  to 
have  put  him  on  the  inquiry  ? 

I  would  advise  the  superior  court  that  the  debts  found  due 
are  a  lien  on  the  property  mortgaged. 

Williams  and  Bissbll,  JJ.,  were  of  the  same  opinion. 
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Petbbs,  J.,  acquiesced  in  the  decision,  though  11  ^vhs opposed 
to  the  views  which  he  formerly  entertained. 

HosKEB,  G.  J.y  dissented. 

Decree  for  plaintiffs. 

• 

Cited  on  the  necessity  of  a  mortgage's  disclodng^  with  reasonable  oertaunty, 
the  nature  of  the  transaction;  in  Sai\ford  v.  WhuUr,  13  Conn.  168;  Hart  y. 
Chalker,  14  Id.  80,  where  the  sum  was  not  mentioned;  Frink  y.  Brameh^  16 
Id.  274,  where  "penal  note  "  was  used  to  describe  the  note,  bat  the  one  ib- 
trodnoed  was  without  a  penalty,  yet  the  mortgage  was  held  good;  and  ia 
Bramhall  v.  Flood,  41  Id.  71,  where  the  Connecticut  cases  on  this  sabjed 
are  collected. 

Thb  Record  or  a  Deed  Takes  Effect  from  the  time  it  was  filed  for  record, 
and  not  from  the  time  it  is  in  fact  copied  into  the  recorder's  bo<^:  Breekm' 
ridge  v.  Todd,  16  Am.  Dec  83. 

Record  of  a  Devectivelt  Executed  iMBTRUicBirr  isnotconstraotiYe  noliee: 
Beekman  v.  Frost,  9  Id.  246,  and  note;  Heisier  y.  Fortner^  4  Id.  417,  and 
note. 

Record  is  Notice  of  an  Incumbravcs  onlt  to  the  Am ourt  ezpnaed  ia 
record:  Beekman  v.  FroU,  mipra, 

KscBssnT  OF  Cebtahttt  of  Dbscriptiov  in  Mortqaob;  See  note  to  PeCCi- 
hone  Y.  OristDoUl,  10  Am.  Dec  106,  and  note. 

Knowledge  Sufficient  to  Put  a  Pebsok  on  Inquxbt:  See  tha  Bo4a  ia 
Lodge  y.  SimonUm,  anU^  36. 
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[9  GoBmoncuT,  814.] 

A  State  Insolvent  Act  discharging  a  debtor,  upon  hia  sozrenderiag  hit 
property  for  the  benefit  of  his  creditors,  from  all  preYiona  debts,  im- 
pairs the  obligation  of  contracts,  and  is  unconstitutionaL 

A  Discharge  under  a  State  Insolvent  Law  is  a  good  defense  to  an  aotioa 
for  the  recovery  of  a  debt  contracted  in  and  between  citiiens  of  thai 
state 

A  Discharge  under  a  State  Insolvent  Law  is  invalid  against  citiaena  of 
other  states. 

A  Citizen  of  Another  State  does  not  Waive  his  extraterritorial  immvnity 
by  appearing  and  opposing  the  petition  on  the  order  to  show  cause  why 
an  assignment  should  not  be  made. 

AonoN  on  a  promissoiy  note  dated  September  23,  1832, 
brought  by  John  Cook,  the  payee,  against  Simeon  Norton,  the 
maker.  Plea,  a  discharge  under  the  insolvent  act  of  April  12, 
1813,  of  New  York;  that  by  this  discharge,  dated  nineteenth 
of  January,  1824,  the  defendant  was  released  from  all  debts  due 
at  or  contracted  before  the  assignment  of  the  property;  that  the 
note  was  made  and  delivered  at  Essex  in  New  York,  and  wm 
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to  be  paid  there;  that  on  the  said  twelfth  of  April,  1818,  and  on 
the  day  of  the  assignment  and  of  the  discharge,  the  defendant 
was  and  still  is  an  inhabitant  of  New  York.  The  plea  farther 
stated  that  the  judge,  to  whom  the  petition  was  presented,  ap* 
pointed  the  seventh  day  of  January,  1824,  for  all  the  creditors 
of  the  insolvent  to  appear  before  him,  the  said  judge,  to  show 
cause  why  an  assignment  of  the  said  insolvent's  estate  should 
not  be  made,  and  he  be  discharged,  etc.,  and  that,  on  that  day, 
the  plaintiff,  by  his  attorney,  Henry  Boss,  appeared  before  said 
judge  and  was  fully  heard  on  said  petition.  The  plaintiff  was 
and  at  all  times  had  been  a  citizen  of  Connecticut. 

Demurrer  to  this  plea,  joinder  in  demurrer.  The  superior 
court  adjudging  the  plea  insufficient,  this  writ  of  error  was 
taken. 

Kimberly,  for  the  plaintiff  in  error.  This  contract  being 
made  in  New  York,  is  to  be  governed  by  the  laws  of  that  state; 
that  one  of  the  parties  to  the  contract  is  a  non-resident  does  not 
alter  the  principle:  Hub.  de  Con.  Leg.,  vol.  2,  lib.  1,  tit.  8,  pi. 
26,  a  translation  of  which  appears  in  8  Dall.  270,  et  seq,  in  nolia; 
Mather  t.  Bush,  16  Johns.  238  [8  Am.  Dec.  813];  Hicks  v. 
Hoichkiss,  7  Johns.  Ch.  297  [11  Am.  Dec.  472];  Raymond  v. 
Merchant,  8  Cow.  147;  ShieffeLin  v.  TFAeoton,  1  Gal.  441;  Blanch- 
ard  V.  EusseU,  18  Mass.  1  [7  Am.  Dec.  106];  Walsh  v.  Far- 
rand,  13  Id.  19.  The  creditor  in  this  instance  voluntarily  re- 
linquished his  extraterritorial  immunity,  and  placed  himself 
within  the  jurisdiction  of  the  laws  of  New  York,  by  appearing 
and  becoming  a  party  to  the  proceedings  in  insolvency:  Clay  v. 
Smiih,  3  Pet.  411;  Mayhew  v.  Thalher,  6  Wheat.  129;  12  Id.  866. 

N.  Smiih  and  E.  Z>.  Smilh,  conira,  urged  that  the  discharge 
was  inoperative  as  to  a  non-resident  of  New  York:  Medbury  v. 
Hopkins,  8  Conn.  472;  Smith  v.  Mead,  Id.  253  [8  Am.  Dec  183]; 
Hammeil  v.  Anderson,  Id.  304;  Sturgesv,  C7roumt7i«?iieZJ,  4  Wheat. 
125;  McMiUan  v.  McNeUl,  Id.  209. 

BissELL,  J.  Two  questions  are  raised  upon  this  writ  of  error, 
1.  Is  the  law  of  the  state  of  New  York,  under  which  the  plaint- 
iff in  error  obtained  the  discbarge  set  forth,  unconstitutional 
and  void,  as  between  these  parties?  And  if  so,  2.  Has  the  de- 
fendant in  error  done  any  act  which  precludes  him  from  insisting 
upon  the  unconstitutionality  of  the  law  ? 

1.  Is  the  law  unconstitutional  as  between  these  parties? 

It  would  be  hardly  decorous,  and  it  is  surely  unnecessary,  to 
enter  upon  a  critical  analysis  of  the  various  decisions^  which 
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have  taken  place  upon  this  important  and  exceedingly  litigated 
question. 

It  is  sufficient  to  observe,  that  in  the  cases  of  Sturges  y. 
Crowmnshidd,  and  McMiUan  v.  McNeill,  the  supreme  court  of 
the  United  States  asserted  the  broad  principle  that  an  act  of 
the  state  legislature  which  discharges  a  debtor,  upon  his  sur- 
rendering his  property,  for  the  benefit  of  his  creditors,  from  all 
his  debts  previously  contracted,  is  a  law  impairing  the  obliga* 
tion  of  contracts  within  the  meaning  of  the  constitution  of  the 
United  States,  and  is  therefore  void.  This  principle  was  fully 
recognized  by  this  court  in  the  cases  of  Smilh  t.  Mead^  8  Conn. 
253  [8  Am.  Dec.  183];  HammeU  el  al.  v.  Anderson  et  al..  Id. 
804;  and  Medbwry  v.  Hopkim,  8  Id.  472. 

We  still  think  that  the  principle  involved  in  these  decisions 
is  entirely  sustained  by  a  sound  construction  of  the  constitution; 
and  we  would  not  depart  from  it,  but  through  deference  to  thai 
distinguished  tribunal,  to  whose  decisions  we  feel  bound  to  sub- 
mit, as  to  those  of  the  court  of  dernier  resort,  upon  all  questions 
arising  under  the  laws  and  constitution  of  the  United  States. 

In  the  case  of  Ogden  v.  Saunders,  and  in  the  cases  argued  in 
connection  with  that,  a  certificate  of  discharge,  under  such  an 
act  of  a  state  legislature  as  has  been  above  referred  to,  was  held 
to  be  a  good  defense  to  an  action  brought  for  the  recoveiy  of  a 
debt,  where  such  debt  was  contracted  in  and  between  citizens  of 
the  state  under  whose  law  the  certificate  was  obtained. 

The  same  doctrine  was,  in  the  spirit  of  comity,  established 
by  this  court  in  the  case  of  Hempstead  v.  Reed,  6  Conn.  480. 

We  are  now  required  to  go  one  step  further,  and  to  pronounce 
a  certificate  of  discharge  effectual,  not  only  as  between  citizens 
of  that  state,  under  whose  laws  it  was  obtained,  but  as  against 
a  citizen  of  another  state.  We  do  not  think  that  any  decision 
requires  us  to  go  this  length;  and  not  only  so,  but  that  to  hold 
this  discharge  to  be  valid,  as  between  these  parties,  would  be 
directly  to  overrule  the  decision  in  Ogden  v.  Saunders,  In  that 
case,  it  was  decided  that  a  certificate  of  discharge,  obtained  un- 
der the  laws  of  the  state  of  New  York,  of  which  state  the  de- 
fendant was  a  citizen,  was  not  yalid  against  the  plaintiff,  who 
was  a  citizen  of  Kentucky. 

It  has  indeed  been  insisted  on,  in  the  argument,  that  this  was 
not  the  point  in  judgment  in  that  case;  and  the  distinction  now 
urged  was  not  recognized  by  the  majority  of  the  court  who  made 
that  decision.     If  the  information  contained  in  the  note  of  the 
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reporter  be  correct,  this  point  was  not  only  decided  but  was  the 
point  upon  which  that  decision  turned. 

It  having  been  decided  (in  those  cases  argued  in  connection 
with  Ogden  v.  Saunders)  that  a  certificate  of  discharge  was  valid, 
as  between  citizens  of  the  state  under  whose  laws  the  discharge 
was  obtained;  that  case  was  again  argued,  upon  the  point  now 
under  consideration;  and  by  a  majority  of  the  court  the  discharge 
was  holden  to  be  efifectaal.  It  is  true  that  Judge  Johnson  alone 
rested  his  opinion,  and  concurred  in  the  decision  on  the  ground 
that  the  creditor  was  a  citizen  of  Kentuckv,  and  had  not  sub- 
mitted  to  the  laws  of  the  state  of  New  York,  by  instituting  his 
suits  before  her  tribunals;  while  C.  J.  Marshall  and  Judges 
Duvall  and  Storj  were  in  favor  of  adhering  to  the  doctrine  laid 
down  in  Sturges  v.  Croumivahield,  and  McMillan  y.  McNeUl;  and 
placed  the  decision  on  the  principles  there  established. 

Bat  we  are  to  look  at  the  result;  and  we  certainly  do  not  feel 
at  liberty  to  decide  in  direct  opposition  to  a  decision  of  the  su- 
preme court,  in  a  precisely  parallel  case,  either  upon  the  ground 
that  there  was  not  an  entire  harmony  of  views  among  the  mem- 
bers of  the  court  by  whom  the  decision  was  made,  or  upon  the 
ground  that  we  can  not  concur  with  a  single  judge  of  that  court, 
as  to  the  mode  of  obtaining  that  result.  A  certificate  of  dis- 
charge, in  a  case  precisely  like  the  present,  has  been  pronounced 
by  the  supreme  court  of  the  United  States  to  be  utterly  void 
and  of  none  effect.  And  however  disposed  we  might  be  to  in- 
dulge in  speculations  upon  the  reasonings  on  which  the  decision 
rests,  still  we  acknowledge  its  binding  force,  and  yield  to  it. 

Much  stress  has  been  laid,  in  the  argument,  upon  the  fact  that 
the  note  in  question  was  made  and  executed  in  the  state  of  New 
York;  and  upon  this  further  averment,  contained  in  the  plea, 
that  the  note  was  there  to  be  paid.  In  regard  to  this  averment 
it  may  be  remarked  that  the  contract,  as  set  forth  in  the  plaint- 
iffs declaration,  is  admitted  by  the  plea  in  bar.  Upon  looking, 
therefore,  through  the  whole  record,  we  perceive  that  there  was  no 
express  stipulation  as  to  the  place  where  the  note  was  to  be  paid. 
It  merely  contained  a  general  promise  of  payment.  And  the 
averment  in  question  is  the  mere  assertion  of  the  legal  infer- 
ence, derivable  from  that  fact,  that  the  note  was  made  and  exe- 
cuted in  the  state  of  New  York.  Does  this  fact,  then,  give 
validity  to  the  certificate  of  discharge,  here  pleaded,  as  against  a 
citizen  of  another  state  ? 

The  case  of  Ogden  y.  Saunders^  so  often  referred  to,  furnishes 
a  decisive  answer  to  this  question.    There  the  bill  of  exchange. 
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on  which  the  defendant  was  sought  to  be  subjeoted,  was  ac- 
cepted in  the  state  of  New  York;  of  which  state  the  defendant 
then  was  a  citizen.  It  is  unnecessary  to  pursue  the  argument 
further. 

The  law  of  the  state  of  New  York,  under  which  the  plaintiff 
in  error  obtained  his  discharge,  is  unconstitutional  and  Toid,  as 
between  these  parties. 

2.  Has  the  defendant  in  error  done  any  act  which  precludes 
him  from  insisting  that  the  law  is  thus  unconstitutional  t  It  is 
averred  in  the  plea  that  he  was  cited  to  appear,  and  did  appear 
by  attorney,  before  the  judge,  and  was  fully  heard  on  the  debt- 
or's petition  then  pending.  And  it  is  contended,  that  by  this 
act,  he  has  waived  his  extraterritorial  immunity,  and  8ul»nitted 
himself  to  the  laws  of  the  state  of  New  York. 

The  case  of  Clay  v.  Smith,  3  Pet.  XT.  S.  411,  has  been  strongly 
relied  upon,  as  sustaining  this  position.  In  that  case,  the  only 
point  decided  was,  that  the  defendant,  having  obtained  hia  cer- 
tificate of  discharge  under  a  state  law,  and  the  plaintiff  having 
come  in  and  received  his  dividend  under  the  law,  was  no  longer 
at  libei*ty  to  question  its  constitutionality.  The  report  of  this 
case  is  very  brief;  and  the  grounds  upon  which  the  decision 
proceeded  are  not  very  clearly  stated. 

It  is  veiy  manifest  that  this  case  is  not  like  the  present  in 
point  of  fact,  and  I  think  there  is  a  clear  distinction  between 
them  in  point  of  principle.  There  the  plaintiff  might  be  consid- 
ered as  acquiescing  in  the  i^idity  of  the  discharge,  by  coming 
in  voluntarily  and  accepting  a  dividend  under  it.  But  here  no 
such  inference  can  be  drawn.  The  clear  inference  from  the 
averments  in  the  plea  is,  that  the  plaintiff  appeared  to  oppose 
the  petition;  and  it  would  be  difficult  to  conceive  upon  what 
principle  he  can  be  considered  as  acquiescing  in  the  constitu- 
tionality of  a  law,  when,  for  aught  that  is  shown,  the  very  ob- 
ject of  his  appearing  was  to  make  it  appear-that  the  law  was  un- 
constitutional. 

I  do  not  think  this  case  is  governed  by  that  of  Clay  v.  SmUh^ 
and,  independently  of  that  decision,  I  entertain  no  doubts  on 
this  question. 

The  judgment  of  the  superior  court  must  be  affirmed. 

The  other  judges  were  of  the  same  opinion. 
Judgment  affirmed. 

Powers  ov  States  to  Enact  Bankbupt  Ain>  Insolvextt  Laws.— See  Fam- 
mgem  v.  IlazelhurstSt  7  Am.  Dec.  582,  and  note,  and  the  conaidenition  of  this 
•abject  below. 
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DracHABGE  r2n>ER  THE  Iksoltznt  Laws  or  other  States. — See  BlancJiard 
T.  Ru89eU,  7  Id.  106^  and  note;  Vanttxem  ▼.  Haakhur&ts^  supra,  and  the  note 
i^fra. 

AsnomcENT  under  the  Bahkrutt  Laws  or  Another  Countrt. — See 
Ahrakam  v.  PUtioro,  20  Id.  73d,  and  note. 

What  Demands  mat  be  Discharged  under  State  Insolvent  Laws.— 
The  repeal  of  the  national  bankruptcy  act  revives  the  importance  of  the  state 
insolvent  laws,  and  makes  the  consideration  of  their  effect  a  subject  of  great 
interest.  From  time  to  time,  questions  relating  to  the  constitutionalifcy  of 
such  laws  have  arisen  and  have  been  decided  by  the  court  of  highest  eminence 
in  the  land;  the  questions  thus  passed  upon  involving  the  right  of  the  states 
to  enact  laws  which  shall  discharge  a  man  from  liability  on  his  contracts,  and 
the  determination  of  what  classes  of  contract  may  be  reached  by  these  laws. 
One  of  the  earliest  and  most  noted  of  this  series  of  decisions  is  that  of  Sturges 
V.  CtouminsMeld,  4  Wheat.  162,  decided  in  1819,  Chief  Justice  Marshall  de- 
livering  the  opinion  of  the  court,  and  settling  the  construction  of  the  federal 
oonstitution  that  the  clause  giving  to  congress  the  power  to  "establish  uni- 
fonn  laws  on  the  subject  of  bankruptcies  throughout  the  United  States,"  is 
not  exclusive.  Other  cases  followed  soon  afterwards  upon  other  questions 
arising  under  state  insolvent  laws.  The  nature  of  these  cases,  and  the  propo> 
sitions  which  they  laid  down,  are  so  elaborately  considered  in  the  course  of  the 
opinion  rendered  on  behalf  of  the  court  by  Mr.  Justice  Clifford  in  BaJdioin  v. 
//a/«,  1  Wall.  223,  228  (1863),  that  no  more  accurate  and  comprehensive  sum- 
mary of  the  history  of  the  decisions  of  that  court  upon  state  insolvent  laws 
oonld  be  desired.  The  precise  point  made  and  disposed  of  in  this  case  will  be 
eoDsidered  subsequently.  Judge  Clifford  prefaced  his  review  of  the  authori- 
ties with  the  remark,  that  "  unless  it  be  claimed  that  constitutional  questions 
must  always  remain  open,  it  must  be  conceded,  we  think,  that  there  are  some 
things  connected  with  the  general  subject  that  ought  to  be  regarded  as  settled 
sad  forever  dosed;**  and  then  proceeded: 

*'  State  legislatures  have  authority  to  pass  a  bankrupt  or  insolvent  law,  pro- 
vided there  be  no  act  of  congress  in  force  establishing  a  uniform  system  of 
bankruptcy  ocmflicting  with  such  law;  and  provided  the  law  itself  be  so 
framed  that  it  does  not  impair  the  obligation  of  contracts.  Such  was  the 
dedsaon  of  this  court  in  Sturges  v.  Crowninshidd,  4  Wheat.  122,  and  the  au- 
thority of  that  deddon  has  never  been  successfully  questioned.  Suit  was 
brought  in  that  case  against  the  defendant  as  the  maker  of  two  promissory 
notes.  They  were  both  dated  at  New  York,  on  the  twenty-second  day  of 
March,  1811,  and  the  defendant  pleaded  his  disdiarge  under  an  act  for  the 
benefit  of  insolvent  debtora  and  their  creditors,  passed  by  the  legislature  of 
Kew  York  subsequently  to  the  date  of  the  notes  in  controversy.  Contracts, 
in  that  case,  it  will  be  observed,  were  made  prior  to  the  passage  of  the  law, 
and  the  court  held,  for  that  reason,  that  the  law,  or  that  feature  of  it,  wasun- 
eonstitotional  and  void,  as  impairing  the  obligation  of  contracts  within  the 
meaning  of  the  constitution  of  the  United  States.  Suggestion  is  made  that 
the  ruling  of  the  court  in  the  case  of  McMillan  v.  MeNeill,  4  Wheat.  209,  de- 
cided at  the  same  term,  asserts  a  different  doctrine,  but  we  think  not,  if  the 
facts  of  the  case  are  properly  understood. 

"Becorring  to  the  statement  of  the  case,  it  appears  that  the  contract  was 
made  in  Charleston,  in  the  state  of  South  Carolina,  and  it  was  true  that  both 
ptrties  redded  there  at  the  time  the  .contract  was  made,  but  the  defendant 
anbsoqnently  removed  to  New  Orleans,  in  the  state  of  Louisiana,  and  it  was 
ID  the  lattear  state  where  he  obtained  the  certificate  of  discharge  from  hii 
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debts.  He  was  also  one  of  a  firm  doing  business  at  liverpool,  and  a  commis- 
sion of  bankruptcy  had  been  issued  there,  both  against  him  and  his  partner, 
and  they  respectively  obtained  certificates  of  discharge.  Suit  was  brought 
in  the  district  court  for  the  district  of  Louisiana,  and  the  defendant  pleaded 
those  certificates  of  discharge  iu  bar  of  the  action,  and  the  plaintiff  demurred 
to  the  plea.  Undei  that  state  of  the  case  and  of  the  pleadings,  the  court 
held  that  the  certificate  of  discharge  obtained  in  the  state  of  Louisiana  was 
no  defense  to  the  suit,  and  very  properly  remarked  that  the  circumstance 
that  the  state  law  was  passed  before  the  debt  was  contracted  made  no  differ- 
ence in  the  application  of  the  principle.  Bearing  in  mind  that  the  plaintiff  wsa 
a  citizen  of  South  Carolina,  and  that  the  contract  was  made  there,  it  is  ob- 
vious that  the  remark  of  the  court  is  entirely  consistent  with  the  decision  in 
the  former  case. 

'*  Secondly,  the  court  also  held  that  a  discharge  under  a  foreign  bankrupt 
law  was  no  bar  to  an  action  in  the  courts  of  the  United  States,  on  a  contract 
made  in  this  country.  Sx)eaking  of  that  case,  Mr.  Justice  Johnson  after- 
wards remarked  that  it  decided  nothing  more  than  that  insolvent  laws  have 
no  extraterritorial  operation  upon  the  contracts  of  other  states,  and  that  the 
anterior  or  posterior  character  of  the  law,  with  reference  to  the  date  of  the 
contract,  makes  no  difference  in  the  application  of  that  principle.  Eight 
years  later  the  question,  in  all  its  phases,  was  again  presented  to  this  coort 
in  the  case  of  Ogden  v.  Saunders,  12  Wheat  213,  and  was  very  fuUy  ex- 
amined. 

"Three  principal  points  were  ruled  by  the  court:  1.  The  court  held  that 
the  power  of  congress  to  establish  imiform  laws  on  the  subject  of  bankrupt- 
cies thruughout  the  United  States  did  not  exclude  the  right  of  the  states  to 
legislate  on  the  same  subject,  except  when  the  power  had  actuaUy  been  exer- 
cised by  congress,  and  the  state  laws  conflicted  with  those  of  congress;  2. 
That  a  bankrupt  or  insolvent  law  of  any  state,  which  dischaiges  both  the 
person  of  the  debtor  and  his  future  acquisitions  of  property,  was  not  a  law 
impairing  the  obligations  of  contracts  so  far  as  respects  debts  contracted  sub- 
sequent to  the  passage  of  such  law;  3.  That  a  certificate  of  discharge  under 
such  a  law  can  not  be  pleaded  in  bar  of  an  action  brought  by  a  citizen  of  an- 
other state  in  the  courts  of  the  United  States,  or  of  any  other  state  than 
that  where  the  discharge  was  obtained.  Much  diversity  of  opinion,  it  must 
be  admitted,  existed  among  the  members  of  the  court  on  that  occasion,  but 
it  is  clear  that  the  conclusions  to  which  the  majority  came  were  in  predsa 
accordance  with  what  had  been  substantially  determined  in  the  two  earlier 
cases  to  which  reference  has  been  made.  Misapprehension  existed,  it  seems, 
for  a  time,  whether  the  second  opinion,  delivered  by  Mr.  Justice  Johnson,  in 
that  case,  was,  in  point  of  fact,  the  opinion  of  the  majority  of  the  court,  but 
it  is  difficult  to  seo  any  ground  for  any  such  doubt.  Referring  to  the  opinion, 
it  will  be  seen  that  he  states  explicitly  that  he  is  instructed  to  dis^iose  of  the 
cause,  and  he  goes  on  to  explain  that  the  majority  on  the  occasion  is  not 
the  same  as  that  which  determined  the  general  question  previously  ooii- 
sidered. 

*'  Ample  authority  exists  for  regarding  that  opinion  as  the  opinion  of  the 
court,  independently  of  what  appears  in  the  published  report  of  the  case. 
When  the  subsequent  case  of  BoyU  v.  ZacJiarie  et  al,,  6  Pet.  348,  was  first 
called  for  argument,  inquiry  was  made  of  the  court  whether  the  opinion  in 
question  was  adopted  by  the  other  judges  who  concurred  in  the  judgment 
of  the  court.  To  which  Marshall,  0.  J.,  replied,  that  the  judges  who  were 
in  the  minority  of  the  court  upon  the  general  question,  concurred  in  thai 
opinion,  and  that  whatever  principles  were  established  in  that  opiflion  wara 
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to  be  connderedno  longer  open  for  controversy,  but  the  settled  law  of  the  court. 
Judge  Story  delivered  the  unanimous  opinion  of  the  court  in  that  case  during 
the  same  session,  and  in  the  course  of  the  opinion  he  repeated  the  explanations 
previously  given  by  the  chief  justice:  Boyle  v.  Zacharie  H  at.,  6  Pet.  643. 
Explanations  to  the  same  efifect  were  also  made  by  the  present  chief  justice 
in  the  case  of  Cook  v.  MofaU  et  al.,  5  How.  310,  which  had  been  ruled  by 
him  at  the  circuit.  He  had  ruled  the  case  in  the  court  below,  in  obedience 
to  what  he  had  understood  to  be  the  settled  doctrine  of  tbe  court;  and  a 
majority  of  the  court  afi&rmed  the  judgment.  Acquiescing  in  that  judgment 
as  a  correct  exposition  of  the  law  of  the  court,  he  nevertheless  thought  it 
proper  to  restate  the  individual  opinion  which  he  entertained  upon  the  sub- 
ject, but  before  doing  so,  he  gave  a  clear  and  satisfactory  exposition  of  what 
had  previously  been  decided  by  the  court.  Those  remarks  confirm  what  had 
at  a  much  earlier  jieriod  been  fully  explained  by  the  former  chief  justice  and 
his  learned  associates.  Taken  together,  these  several  explanations  ought  to  be 
regarded  as  final  and  conclusive.  Assuming  that  to  be  so,  then,  it  was  settled 
in  this  court  in  that  case :  1.  That  the  power  given  to  the  United  States  to  pass 
bankrupt  laws  is  not  exclusive;  2.  That  the  fair  and  ordinary  exercise  of  that 
power  by  the  state  does  not  necessarily  involve  a  violation  of  the  obligations 
of  contracts,  tnuUo  fortiori  of  ]X)Sterior  contracts;  3.  But  when  in  the  exer- 
cise of  that  i}Ower,  the  states  pass  beyond  their  own  limits  and  the  rights  of 
their  own  citizens,  and  act  upon  the  rights  of  citizens  of  other  states,  there 
arises  a  conflict  of  sovereign  power,  and  a  collision  with  the  judicial  powers 
granted  to  the  United  States,  which  renders  the  exercise  of  such  a  power  in- 
compatible with  tho  rights  of  other  states,  and  with  the  constitution  of  the 
United  States.  Saunders,  a  citizen  of  Kentucky,  brought  suit  in  that  case 
against  Ogden,  who  was  a  citizen  of  Louisiana  at  the  time  the  suit  was 
brought.  Plaintiff  declared  upon  certain  bills  of  exchange  drawn  by  one 
Jordan,  at  Lexington,  in  the  state  of  Kentucky,  upon  Ogden,  the  defendant, 
in  the  city  of  New  York,  where  he  then  resided.  He  was  then  a  citizen  of 
the  state  of  New  York,  and  the  case  shows  that  he  accepted  the  bills  of  ex- 
change at  the  city  of  New  York,  and  that  they  were  subsequently  protested 
lor  non-payment. 

**  Defendant  pleaded  his  discharge  under  the  insolvent  law  of  New  York, 
passed  prior  to  the  date  of  that  contract.  Evidently,  therefore,  the  question 
presented  was,  whether  a  discharge  of  a  debtor  under  a  state  insolvent  law 
was  valid  as  against  a  creditor  or  citizen  of  another  state,  who  had  not  sub- 
jected himself  to  the  state  laws,  otherwise  than  by  the  origin  of  the  contract; 
and  the  decision  in  express  terms  was,  that  such  a  proceeding  was  '  incompe- 
tc^nt  to  discharge  a  debt  due  a  citizen  of  another  state.  Whenever  the  ques- 
tion has  been  presented  to  this  court  since  that  opinion  was  pronounced,  the 
answer  has  uniformly  been,  that  the  question  depended  upon  citizenship. 
Such  were  the  views  of  tho  court  in  Suydam  et  al.  v.  Broadnax  et  al.,  14  Pet. 
To,  where  it  was  expressly  held  that  a  certificate  of  discharge  can  not  be 
pleaded  in  bar  of  an  action  brought  by  a  citizen  of  another  state  in  the 
courts  of  the  United  States,  or  of  any  other  state  than  that  where  the  dis- 
cliarge  was  obtained.  Undoubtedly  a  state  may  pass  a  bankrupt  or  insolvent 
law  under  the  conditions  before  mentioned,  and  such  a  law  is  operative  and 
binding  upon  the  citizens  of  the  state,  but  we  repeat  what  the  court  said  in 
Coot  v.  Moffatt  ft  al.,  5  How.  308,  that  such  laws  'can  have  no  effect  on 
contracts  made  before  their  enactment,  or  beyond  their  territory.'  Judge 
Story  says,  in  the  case  of  Springer  v.  Foster  et  a/,,  2  Story  C.  C.  308,  that 
the  settled  doctrine  of  the  supreme  court  is,  that  no  state  insolvent  laws  can 
discharge  the  obligation  of  any  contract  made  in  the  state,  except  such  can« 
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tracts  as  are  made  between  citizeDS  of  that  state.  He  refers  to  the  case  of 
Ogdtn  ▼.  Saunders  to  support  the  proposition,  and  remarkii,  without  qualifi- 
cation, 'that  the  doctrine  of  that  case  was  sahseqaently  afiBrmed  in  Boyle  v. 
Zaeharie,  where  there  was  no  division  of  opinion.'  In  the  last  mentioned 
case  he  gave  the  opinion  of  the  conrt,  and  he  there  expressed  sabstantially 
the  same  views.  Confirmation  of  the  fact  that  snch  was  his  opinion,  may  be 
found  in  his  commentaries  on  the  oonstitation,  and  in  his  tzcatise  entitled 
Conflict  of  Laws.  His  view  as  to  the  result  of  the  various  decisions  of  this 
oonrt  is,  that  they  establish  the  following  propositions:  1.  That  state  insol- 
vent laws  may  apply  to  all  contracts  within  the  state  between  citizens  of  the 
state;  2.  That  they  do  not  apply  to  contracts  made  within  the  state  between 
a  citizen  of  a  state  and  a  citizen  of  another  state;  3b  That  they  do  not  apply 
to  contracts  not  made  within  the  state:  2  Story  on  Constitotion,  sec.  1390 
(3d  edition),  p.  281;  Story  on  Conflict  of  Laws,  sea  341,  p.  573." 

Baldwin  v.  Hale^  1  WalL  223,  was  an  action  in  the  circnit  court  for  the 
district  of  Massachusetts,  brought  by  Hale,  a  citizen  of  Vermont,  on  a  nego- 
tiable promissory  note  made  by  Baldwin  to  his  own  order,  expressed  to  be 
paid  in  Boston,  and  indorsed  to  the  plaintiff.  The  defendant  pleaded  his 
dischai^  under  the  insolvent  law  of  Massachusetts,  the  certificate  embrao- 
ing  by  its  terms  all  contracts  to  be  performed  within  that  state.  The  suit 
presented  the  question  whether  a  discharge  under  a  state  insolvent  la^  was 
good  as  against  a  creditor  citizen  of  another  state,  the  contract  being  made 
within  the  state  where  the  discharge  was  granted.  The  lower  court  held 
that  such  discharge  was  not  binding  on  the  non-resident  creditor,  and  the 
case  was  removed  to  the  supreme  court  on  error.  The  decision  was  there 
affirmed,  and  in  the  course  of  his  argument.  Judge  Clifford  used  the  lan- 
guage already  quoted  to  establish  his  position,  that  the  discharge  tmder  a 
state  law  was  not  eff(9ctual  as  against  a  citizen  of  another  state,  who  did  not 
make  himself  party  to  the  proceeding  under  that  law,  without  regard  to  the 
loeuB  of  the  contract.  Concluding  his  opinion,  the  justice  says:  "  All  of  the 
state  courts,  or  nearly  all,' except  the  supreme  conrt  of  Manachuzetts,  have 
adopted  the  same  view  of  the  subject,  and  that  court  has  recently  held  that 
a  certificate  of  discharge  in  insolvency  is  no  bar  to  an  action  l^  a  foreign 
corporation  against  the  payee  of  a  note,  who  indorsed  it  to  the  corporation 
in  blank  before  its  maturity,  although  the  note  itself  was  executed  and  was 
made  payable  in  that  state  by  a  citizen  of  the  state.  Repeated  decisiaoa 
have  been  made  in  that  court,  which  seem  to  support  the  same  doctrine: 
Savoye  v.  Marsh,  10  Mete.  594;  Braynard  v.  MarthaU^  8  Pick.  196.  But  a 
majority  of  the  court  held  in  Seribner  v.  Fisher,  2  Gray,  43,  that  if  the  con- 
tract was  to  bo  performed  in  the  state  where  the  discharge  was  obtained,  it 
was  a  good  defense  to  an  action  on  the  contract,  although  the  plaintiff  was  a 
citizen  of  another  state,  and  had  not  in  any  manner  become  a  party  to  the 
proceedings.  Irrespective  of  authority  it  would  be  difficult,  if  not  impos- 
sible, to  sanction  that  doctrine.  Insolvent  systems  of  every  kind  partake  of 
tlie  character  of  a  jadicial  investigation.  Parties  whose  rights  are  toba 
alTcctcd  are  entitled  to  bo  heard;  and  in  order  that  they  may  enjoy  that 
right  they  must  first  bo  notified.  Common  justice  requires  that  no  man  be 
condemued  in  his  person  or  property,  without  notice  and  an  opportunity  to 
make  his  defense:  Nations  v.  Johnson,  24  How.  203;  BosweWs  Lessee  x.  Otis^ 
ff  Id.  350;  Oak'ley  v.  Aspinicall,  4  Const.  514.  Regarded  merely  in  the  light 
of  principle,  therefore,  the  rule  is  one  which  could  hardly  be  defended,  as  it 
is  quite  evident  that  the  courts  of  one  state  would  have  no  power  to  require 
the  citizens  of  other  states  to  become  parties  to  any  such  proceeding:  Su}^ 
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dam  V.  BroadnaXf  14  Pei.  75.  Bat  it  is  nnnecessary  to  puraae  the  inqairy, 
as  the  decisioiia  of  this  oonrt  are  directly  the  other  way;  and  so  are  most  of 
the  decisians  of  the  state  oonrts:  Donnelly  v.  CorhHt,  3  Seld.  600;  Poe  v. 
ZhLck.  5  Md.  1;  Anderson  v.  Wheeler,  25  Conn.  607;  FelcJi  v.  Bugbee,  48  M& 
9:  Demerrit  v.  Ettchange  Bank,  10  Law  Rep.  (N.  S.)  006;  WoodhuUY,  Wagner, 
Bald.  C.  C.  300.  Insolvent  laws  of  one  state  can  not  discharge  the  contracts 
of  citizeiis  of  other  states,  because  they  have  no  extraterritorial  operation, 
and  coQseqnently  the  tribunal  sitting  nnder  them,  nnless  in  cases  where  a 
citizen  of  each  other  state  voluntarily  becomes  a  party  to  the  proceeding,  has 
no  jurisdiction  in  the  case.  Legal  notice  can  not  be  given,  and  consequently 
there  can  be  no  obligation  to  appear,  and  of  course  there  can  be  no  legal  de- 
fault." 

That  is,  the  rule  of  Ogden  v.  Saunders,  12  Wheat  279,  that  a  certificate  of 
discharge,  nnder  a  state  insolvent  law,  does  not  bar  a  debt  due  to  the  citizen 
of  another  state,  is  not  affected  by  the  circumstance  that  the  contract,  out  of 
which  the  debt  arose,  was  made  in  the  state  where  the  discharge  was  ob« 
tained.  This  principle  is  reaffirmed  in  Baldwin  v.  Bank  of  Newberry,  1 
WalL  239,  and  in  Oilman  v.  Loehwood,  4  Id.  409,  and  by  the  supreme  court 
of  Massachusetts,  which  receded  from  its  position  in  Scribner  v.  Fuller,  2 
Qray,  43,  and  adopted  the  rulings  of  the  United  States  supreme  court  in 
KeUey  t.  Drvry,  9  Allen,  27,  and  in  Stoddard  v.  Hamngton,  100  Mass.  87; 
S.  C,  1  Am.  Rep.  92;  and  in  Anderson  v.  Wlieeler,  25  Conn.  603. 

There  is  still  another  state  of  facts  which  has  been  considered  judicially 

with  regard  to  the  effect  of  a  discharge  under  a  state  insolvent  law.     These 

facts  may  be  gathered  from  the  following  opinion  of  Judge  Hoar  in  Stoddard 

v.  Uarrington,  supra:  "The  precise  question  which  this  case  presents  does 

not  seem  to  have  been  decided  by  the  supreme  court  of  the  United  States. 

That  question  is,  whether,  if  a  contract  is  made  between  two  citizens  of  the 

same  state  within  the  state,  and  one  of  them  afterwards  removes  therefrom 

and  becomes  a  citizen  of  another  state,  and  the  other  then  obtains  a  discharge 

under  the  provisions  of  an  insolvent  law  of  the  state  where  the  contract  was 

made,  which  was  enacted  and  in  force  before  the  date  of  the  contract,  such  a 

discbarRO  is  effectual  as  a  bar  to  a  suit  upon  the  contract.    It  has  been  held 

to  be  a  bar  in  this  commonwealth:  Brigham  v.  Henderson,  1  Gush.  430;  Con^ 

verse  v.  Bradley,  Id.  434,  note.     In  the  first  of  these  cases  the  contract  was 

both  made,  and  by  its  terms  to  be  performed,  in  Massachusetts;  but  in  Con- 

verse  y.  Bradley  it  only  appears  to  have  been  a  promissory  note  made  within 

the  commonwealth,  no  place  of  payment  being  designated.     The  latter  case 

IS  therefore  a  direct  authority  in  point.     The  decision  in  Scribner  v.  Fisher, 

2  Gray,  43,  that  a  discharge  under  the  insolvent  law  of  Massachusetts  is 

▼alid  against  a  creditor  who  was  a  citizen  of  another  state  at  the  time  the 

contract  was  made,  if  it  was  by  its  express  terms  to  be  perfoi*mcd  in  tliis 

commonwealth,  has  been  overruled  by  the  supreme  court  of  the  United  States 

in  Baldwin  v.  Hale,  1  Wall.  223,  and  the  subsequent  action  of  this  court  has 

conformed  to  the  doctrine  of  Baldwin  v.  Hale:  Kelley  v.  Drury,  9  Allen,  '27. 

But  the  opinion  in  Baldwin  v.  Hale  does  not  in  any  manner  advert  to  the 

decision  in  BrigJiam  v.  Henderson,  and  Mr.  Justice  Metcalf,  who  dissented 

from  his  associates  in  Scribner  v.  Fisher,  gave  the  opinion  of  the  court  in  that 


"Regret  has  been  frequently  expressed  by  judges  of  the  courts  of  the 
United  States,  as  well  as  by  those  of  the  several  states,  that  with  all  the 
learning  and  ability  which  have  been  bestowed  upon  the  discussion,  it  has 
not  been  found  practicable  to  place  the  decisions  on  this  important  subject 
upon  some  clear  and  intelligible  basis  of  principle.     But  the  reasons  given  by 
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different  judges  for  coming  to  the  same  conclusions  have  been  so  diverse,  and 
the  groonds  assigned  for  judgments  not  certainly  repugnant  to  each  other 
have  been  so  apparently  inoonsistenti  that  it  is  difficult  to  do  more  than  fol- 
low adjudged  cases  in  their  literal  application,  without  attempting  to  gather 
from  them  a  rule  which  will  afford  a  sure  solution  of  new  questions.  It  n 
settled  that  a  state  insolvent  law  is  constitutional,  which  applies  to  contracts 
made  after  its  enactment,  within  the  state,  and  not  to  be  performed  else- 
where, if  made  between  citizens  of  the  state,  who  continue  citizens  at  the 
time  a  discharge  is  obtained,  and  at  the  time  the  action  is  brought  upon  the 
contract.  If  the  contract  is  made  between  citizens  of  the  state,  it  has  been 
held,  in  Drujham  v.  Hftidertton  and  Converse  v.  Bradley,  that  the  power  to 
grant  a  discharge  is  not  impaired  by  a  subsequent  removal  of  the  creditor  to 
another  state.  Nothing  inconsistent  with  these  decisions  has  been  decided 
by  the  supreme  court  of  the  United  States.  We  therefore  feel  bound  to  ad- 
here  to  them,  being  satisfied  that  a  preponderance  of  opinion  in  the  diacos- 
sion  of  cases  which  have  so  far  arisen  in  the  national  tribunals  is  in  their 
favor,  and  that  they  are  correct  in  principle 

"The  suggestion  that  the  power  of  a  state  over  the  contracts  of  its  czti- 
cens  is  limited  by  the  power  to  make  them  parties  to  the  proceedings  in  in- 
solvency, does  not  seem  to  us  well  founded,  because  we  think  that  the  effect 
of  the  insolvent  law  qualifies  the  contTaot  from  its  inception,  and  the  ques- 
tion of  the  sufficiency  of  the  notice  to  creditors  to  make  them  so  far  parties 
as  to  be  bound  by  these  proceedings,  does  not  seem  to  be  one  over  which  the 
courts  of  the  United  States  have  any  peculiar  jurisdiction." 

Notwithstanding  what  the  learned  judge  says  in  regard  to  the  conformity 
of  his  opinion  to  the  preponderance  of  the  cases,  it  seems  that  his  decision  is 
n  conflict  with  the  principle  on  which  Baldwin  v.  Hale  was  decided.  Jndge 
Hoar  appears  to  realize  this  fact;  for  in  the  last  paragraph  above  quoted  he 
adverts  to  the  very  principle  which  was  decisive  in  Baldwin  v.  fftUe^  bat 
without  admitting  its  applicability  to  the  case  before  him.  A  case  somewhat 
similar  arose  in  Easterly  v.  Ooodwin,  35  Conn.  279.  The  discharge  waa  ob- 
tained in  California,  under  the  insolvent  laws  of  that  state,  by  the  defendant, 
who  was  a  citizen  of  that  state  at  the  time  the  contract  in  question  was  made 
between  him  and  the  plaintiff,  and  continued  to  be  until  after  the  discharge 
was  obtained.  During  all  this  time  the  plaintiff  was  a  citizen  of  New  York, 
and  never  was  a  citizen  of  California,  but  had  been  temporarily  there  when  the 
contract  was  made  and  when  the  judgment  on  the  contract  was  obtained,  on 
which  judgment  the  present  action  was  instituted,  and  then  returned  to  tlie 
state  of  New  York,  where  his  family  resided,  and  was  there  daring  the 
pendency  of  the  insolvency  proceedings.  Although  the  decision  of  the 
court,  that  the  discharge  was  not  binding  on  the  plaintiff,  seems  to  have 
been  based  on  the  fact  that  be  was  not  a  citizen  of  California,  the  questiom 
of  citizenship  generally  apparently  controlling,  and  not  the  question  of  the 
creditor's  citizenship,  when  the  proceedings  in  insolvency  were  instituted  and 
the  discharge  granted,  yet  the  case  does  not  oppose  the  view  that,  had  the 
fact  of  the  foreign  citizenship  and  of  the  non-residence  of  the  creditor  during 
the  pendency  of  those  proceedings,  and  the  consequent  inability  of  the  state 
to  acquire  jurisdiction  of  the  creditor,  and  to  enter  a  legal  default  against 
him,  been  pressed  upon  the  attention  of  the  court,  the  question  of  the  citiaen- 
ship,  at  the  time  the  contract  was  made,  would  not  have  been  regarded  of  so 
much  importance.  In  other  words,  notwithstanding  Stoddard  v.  Harrimg- 
ton  and  Easterly  v.  Goodwin,  the  reasoning  of  Ogden  v.  Saunders  and  Baldwin 
T.  Hale  may  be  relied  upon  to  support  the  position  that  if  a  creditor  is  a 
oitizen  of  another  state  at  the  time  when  the  insolvency  proceedings  ondar  a 
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■tete  law  are  pending;  the  fact  that  he  was  once  a  citizen  of  that  state,  and  ' 

may  have  made  the  contract  there,  does  not  render  those  proceedings  less 
inoperative  as  to  him. 

The  decision  of  Stoddard  v.  Harrington,  100  Mass.  87;  S.  0.,  1  Am.  Bep. 
92,  snggeets  another  qualification  which  may  be  important  in  determining 
the  rights  of  the  parties.  It  is  this,  that  the  contract  made  between  citizens 
of  the  state  whose  insolvent  law  is  invoked,  shonld  not  be  made  with  refer* 
ence  to  the  laws  of  some  other  state,  should  not  be  intended  to  be  performed 
elsewhere.  Otherwise,  the  contract  would  have  to  be  construed  by  the  law 
of  the  place  of  its  performance;  and  in  such  event,  the  insolvent  law  of  the 
place  where  the  parties  were  resident,  could  not  be  deemed  a  term  of  the  con- 
tract,  nor  as  controlling  its  obligation,  within  the  meaning  of  Ogden  v.  Sawid- 
era.  It  is  on  this  same  principle  that  Mr.  Justice  Story  founds  his  third 
resolt  from  the  various  decisions,  that  state  insolvent  laws  "do  not  apply  to 
contracts  not  made  within  the  state:**  2  Story  on  Constitution,  sec.  1390. 
This  language,  it  will  be  observed,  is  very  general  Should  two  citizens  of 
the  same  state  enter  into  a  contract  without  its  borders,  not  to  be  performed 
in  that  state,  the  insolvent  laws  thereof  can  not  be  said  to  operate  upon  that 
contract  in  its  inception,  and  therefore  can  not  afterwards  be  resorted  to  to 
release  either  party  from  his  liability  created  thereby. 

From  the  forgoing  review,  the  following  rules  are  thought  to  be  deducible: 
1.  Insolvent  laws  may  be  passed  by  the  several  states;  2.  State  insolvent 
laws  which  discharge  from  contracts  made  antecedently  are  unconstitutional; 
3L  State  insolvent  laws  apply  to  contracts  to  be  performed  in  the  state,  made 
by  persona  resident  in  the  state  at  the  time  when  the  state  court  acquires 
iniiiidiction  of  creditors  in  proceedings  instituted  under  those  laws.  Tins 
would  include  contracts  made  in  the  state,  and  to  be  performed  there  by  those  at 
all  times  citizens  thereof;  contracts  made  by  citizens  of  the  state  without  the 
borders  thereof,  but  to  be  performed  in  the  state;  and  contracts  made  outside, 
but  to  be  performed  within  the  state,  by  persons  at  the  time  citizens  of 
another  state,  but  who  subsequently,  and  before  the  insolvency  proceedings, 
removed  to  the  state;  4.  The  insolvent  laws  of  a  state  do  not  apply  to  dti- 
ssns  of  other  states,  nor  to  a  resident  creditor  whoso  claim  arose  on  a  con- 
tract to  be  performed  outside  the  state;  5.  A  creditor  upon  whom  the  insol- 
vent laws  would  not  otherwise  be  binding,  may  waive  his  rights,  and  by  vol- 
nntsrily  becoming  a  party  to  the  insolvency  proceeding,  render  them  obU- 
gstory  upon  him:  Burpie  v.  Sparkawk,  108  Mass.  Ill;  S.  C,  3  Am.  Bepi 
ISO;  BcUdwin  v.  ffaU,  mipra» 

We  have  thus  far  confined  our  attention  to  the  operation  of  state  insol- 
vent laws,  in  cases  where  they  have  some  operation.  It  is  desirable  to  as- 
certain the  efiect  of  a  national  bankruptcy  act  upon  the  general  opera- 
tion of  such  laws.  This  investigation  will  lead  us  to  consider  the  questions: 
How  does  the  passage  of  a  national  bankruptcy  act  affect  existing  state  in- 
solvent laws,  and  what  is  the  effect  of  the  repeal  of  such  national  act;  and, 
during  the  existence  of  a  national  act  on  the  subject,  what  is  the  effect  of 
the  passage  of  a  state  insolvent  law? 

Thb  Passagb  or  a  Bankrupt  Act  bt  Conqress  renders  it  supremo;  the 
state  laws  must  yield  to  it,  and  can  no  longer  operate  upon  persons  or  cases 
within  the  purview  of  such  act.  It  suspends  the  state  laws  on  the  same  sub- 
ject. If  the  state  law  and  the  federal  act  operate  upon  the  same  subject- 
matter,  upon  the  same  property,  upon  the  same  rights,  and  upon  the  same 
persons — creditors,  as  well  as  debtors—or  may  so  operate,  they  can  not  go  to- 
gether without  direct  and  positive  collision,  and  in  such  case,  the  federal  ent 
Am.  Dxo.  Vol.  ZXIII-2S 
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actmeni  rapersedes  the  state  legislation :  Ex  parte  Fames,  2  Stoiy,  322.  The 
exercise  of  the  power  given  to  congress  suspends  the  insolvent  laws  of  the 
■tate,  and  the  jorisdiction  of  the  state  coarts  over  cases  falling  within  the 
purview  and  operation  of  the  bankrupt  law:  Van  Nostrand  v.  Carvj  30  Md. 
128;  Lavender  Y.  Oomell,  43  Id.  153;  CommonvoealUi  v.  0*Hara,  6  Am.  L. 
Eeg.  (N.  S.)  765;  Perry  v.  Langley,  7  Id.  429;  In  the  AfaUerqf  ReynokU^ 
8  R.  L  485;  5  Am.  Rep.  615;  Jvdd  v.  Jves^  4  Mete.  401;  Atkins  ▼.  Sjyear,  8 
Id.  491;  AuaUn  v.  Caverly,  10  Id.  332;  Orimold  v.  PraU,  9  Id.  16;  Cham- 
berlain V.  Perkins,  51  N.  H.  336;  Jiotoe  v.  Page,  54  Id.  190;  West  ▼.  Longis, 
20  La.  An.  15,  which  goes  somewhat  farther,  and  uses  '*  repeal,**  instead  of 
*' suspend,**  in  speaking  of  the  effect  of  the  bankrupt  act  of  congress;  ^oeil* 
fleld  V.  Head,  Sup.  Ct.  Cal.,  6  Pac.  G.  L.  J.  25.  That  is,  proceedings  can  not 
be  commenced  under  the  state  insolvent  law  while  the  bankrupt  act  is  in 
force;  but  the  state  law  is  not  repealed,  it  is  merely  suspended,  and  it  in  full 
effect  upon  the  repeal  of  the  national  enactment.  Debts  contracted  while 
this  enactment  is  in  existence,  may  be  discharged  on  proceedings  under  the 
state  law,  commenced  after  the  act  of  congress  has  been  repealed.  This 
meaning  is  illustrated  by  the  following  language  used  by  Judge  McKinstcy, 
on  behalf  of  the  supreme  court  of  California,  in  the  case  last  above  cited: 

"The  passage  of  a  law  of  the  United  States  providing  for  a  uniform 
system  for  the  relief  of  bankrupts  does  not  repeal.  The  repeal  of  the  law 
providing  the  uniform  system  does  not  re-enact  the  state  insolvent  law. 
*  *  *  A  law  may  subsist,  although  any  or  all  persons  be  prohibited  for  a 
time  from  taking  advantage  of  its  benefits.  The  operation  of  the  insolvent 
law  was  suspended  in  the  sense  that  no  proceeding  could  be  commenced  for 
a  discharge  under  it  while  a  general  bankrupt  law  existed.  The  moment  the 
law  could  be  resorted  to  by  any  one,  it  could  be  resorted  to  by  all  to  whom, 
by  its  letter,  its  benefits  were  extended.  The  statute  'for  the  relief  of  in- 
solvent debtors*  (Statutes  1852,  p.  69)  declares:  'Every  insolvent  may  be 
discharged  from  his  debts.*  Defendant  comes  plainly  within  this  provision. 
If  the  insolvent  law  '  revived  *  or  came  again  '  into  operation,'  whatever  the 
form  of  expression,  by  the  repeal  of  the  bankrupt  law  of  the  United  States^ 
we  must  construe  it  as  if  it  had  never  been  suspended,  so  far  as  proceedings 
initiated  after  the  suspension  ceased  are  concerned.  No  person  could  com- 
mence proceedings  for  a  discharge  while  the  insolvent  law  was  suspended — 
this,  and  nothing  more." 

These  states,  which  hold  that  the  effect  of  the  pas8af;e  of  a  bankrupt  act 
by  congress  is  to  suspend  the  insolvent  laws  of  the  several  states,  recogniae 
an  exception  in  the  case  of  proceedings  pending  under  the  state  laws  at  the 
time  the  national  act  went  into  operation:  MeeJdns  v.  Their  Creditors,  19 
La.  An.  497i  and  cases  cited.  Two  decisions,  the  one  from  California  and 
the  other  from  Massachusetts,  will  explain  this  statement:  Martin  v.  Berry, 
87  Cal.  208;  Jttdd  v.  Ives,  4  Mete.  401.  The  former  case  came  before 
the  court  on  a  motion  to  quash  an  execution,  on  the  ground  that'ths 
moving  party  had  been  discharged  under  the  insolvent  law  of  the  state 
from  all  liability  on  the  judgment  under  which  the  execution  had  issued. 
The  judgment  had  been  rendered  in  January,  1866,  the  proceedings,  un- 
der which  the  diBchai|;e  was  obtained,  were  commenced  on  the  first  oi 
May,  1867,  and  the  final  decree  therein  rendered  July  1,  1867.  The  only 
question  presented  was  upon  the  effect  of  the  national  bankruptcy  act 
of  March  2,  1807.  The  contention  of  the  execution  creditor  was,  that 
the  act  of  congress  suspended  all  state  insolvent  laws,  and  therefore  ren- 
dered the  proceedings  by  which  the  debtor  claimed  to  be  discharged  inope* 
rative  and  of  no  effect.    But  Judge  Sanderson,  in  the  course  of  a  oanfal 
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and  lengthy  opinion,  delivered  on  behalf  of  the  court,  came  to  this  conclu? 
■ion:  "  If  a  state  court  has  acquired  jurisdiction  under  a  state  law  of  a  case  ia 
insolvency,  and  is  engaged  in  settling  the  debts  and  distributing  the  assets 
of  the  insolvent  before  or  at  the  date  at  which  the  act  of  congress  upon  th» 
same  subject  takes  effect,  the  state  court  may  nevertheless  proceed  with 
the  caae  to  its  final  conclusion,  and  its  action  in  the  matter  will  be  as  valid 
as  if  no  law  upon  the  subject  had  been  passed." 

Judd  V.  Ives,  4  Mete  401,  is  cited  to  uphold  this  doctrine,  and  without 
other  reasoning  in  its  rapport,  the  judge  proceeds  to  the  consideration  of 
other  questions  involved.  The  authority  from  Massachusetts  presents  the 
following  facts:  Judd  petitioned  the  court  to  set  aside  the  proceedings  in  in» 
■olvency  instituted  under  the  state  insolvent  law  in  December,  1841,  on  the: 
groond  that  the  national  bankruptcy  act  of  February  1, 1842,  superseded  the 
state  law  and  took  from  the  master  in  chancery  the  power  of  proceeding  in. 
the  premises.  Judd  had  filed  his  application  under  the  state  law  December 
24,  1841;  a  warrant  issued  to  a  messenger  on  the  following  day,  made  return- 
able January  24,  1842.  Judd  not  having  his  schedule  ready,  the  meeting  of 
creditors  was  by  oonsoit  postponed  to  February  1,  1842,  when  some  of  the* 
creditors  proved  their  claims.  At  an  adjourned  meeting  on  February  7  other* 
defato  were  proved.  Jadd  then  objected  to  further  proceedings;  but  the 
iftMiti*^  overruling  the  objections,  Ives,  the  messenger,  was  chosen  tmstee, 
and  to  him  a  deed  of  assignment  of  Judd's  estate  was  executed.  At  this 
pointy  the  present  application  was  made.  Judge  Hubbard  stated  the  effect 
of  the  national  bankruptcy  act  in  language  similar  to  that  used  by  the  Califor- 
nia coiirt,  and  then  took  up  the  question  of  the  time  when  the  proceedings- 
under  the  state  insolvent  law  oould  be  co&sidered  to  have  been  commenced^ 
so  as  to  take  them  out  from  the  operation  of  the  federal  enactment.  The  de- 
termination of  this  question  turned  upon  the  construction  of  the  insolvent 
law,  and  it  was  decided  that  the  proceedings  under  the  commission  could  not 
be  separated,  as  at  their  very  inception  the  property  of  the  insolvent  was 
vested  in  the  messenger  whom  the  court  was  by  law  directed  forthwith  to 
appoints  In  Martin  v.  Berri/,  37  Cal.  208,  the  difference  between  the  Cali- 
fornia statute  and  that  of  Massachusetts  was  commented  upon,  and  the  com- 
mencement of  proceeding  under  the  former  act,  with  respect  to  the  federal 
bankrupt  law,  deemed  to  be  at  the  moment  the  order  was  made  staying  cred- 
itors from  further  interference  with  the  debtor's  property.  In  theno  cases  it 
win  be  observed  that  the  jurisdiction  of  the  state  courts  under  the  state  in- 
solvent laws  is  considered  to  attach,  so  as  to  avoid  the  operation  of  the  act  of 
eongreas,  at  th^  time  when  the  debtor's  property  comes  into  the  custody  of 
the  law. 

Same  of  the  courts,  however,  do  not  give  to  the  national  bankrupt  act  the 
flflect  claimed  for  it  by  these  decisions  in  regard  to  the  state  legislation. 
nere  are  decisions  which  hold  that  the  state  laws  are  thereby  suspended 
only  80  far  as  the  jurisdiction  of  the  federal  courts  has  been  called  into  exer- 
cise nnder  the  national  act.  Such  was  the  determination  reached  in  Heed  v. 
Taylor,  32  Iowa,  209;  S.  C,  7  Am.  Hep.  180,  upon  the  supposed  weight  of 
anthorityy  where  very  many  of  the  decisions  on  each  side  of  this  question  are 
collated.  In  IlawkiTU*  Apjjeal,  34  Conn.  548;  MaUbie  v.  IJotchkiHH^  38  Id. 
80;  &  C,  9  Am.  Kep.  364;  and  in  Gtenfa  Appeal,  43  Conn.  2S9;  a  C,  21 
Am.  Rep.  653,  the  state  law  was  not  deemed  suspended  simply  by  the  passage 
of  the  act  by  congress,  but  that  it  was  only  so  far  as  that  act  assumed  and 
took  jurisdiction  of  the  parties  and  the  subject-matter  that  the  jtirisiiction 
sf  the  state  court  was  excluded.     So  also  In  re  Zieyei\fus8^  2  Ired.  463. 

With  all  doe  respect  to  the  Iowa  tribunal,  it  is  conceived  that  the  weight 
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id  anthority,  as  well  as  the  highest  anthorities  and  most  cogent  reannks,  sap* 
port  the  statement  that  the  passage  by  congress  of  nnifonn  laws  on  the  snV- 
Ject  of  bankraptcies  ip^o  fddto  suspends  the  state  insolvent  laws,  and  renders 
prooeedings  under  them  of  no  effect,  except  such  proceedings  as  were  com- 
menced before  the  national  act  went  into  operation.  The  state  laws  are  not 
thereby  made  wholly  inoperative,  but  stUl  attach  to  contracts  made  during 
their  suspension,  so  that  on  the  repeal  of  the  federal  enactment,  a  discharge 
from  liability  on  these  contracts  may  be  had  under  the  state  ]aw&  The  re- 
peal of  the  act  of  congress  simply  removes  a  bar  to  the  commencement  of 
proceedings  under  the  state  laws. 

DuBiNo  THx  Existence  or  a  National  Bankruftct  Act,  have  the  states 
power  to  pass  insolvent  laws  ?  This  is  the  second  of  the  topics  above  proposed 
for  consideration.  Two  recent  decisions  have  concluded  that  the  states  have 
power  to  pass  insolvent  laws  during  the  existence  of  a  bankrupt  act  of  con- 
gress. Were  it  not  for  these  adjudications,  the  language  of  G.  J.  Marshall  in 
Sturge»  v.  Crowinafiield,  4  Wheat.  196,  that  '*  if  the  right  of  the  states  to  pass 
a  bankrupt  law  is  not  taken  away  by  the  mere  grant  of  that  power  to  con- 
gress, it  can  not  be  extinguished,  it  can  only  be  suspended  by  the  enactment 
of  a  general  bankrupt  law.  The  repeal  of  that  law  can  not,  it  is  true,  confer 
the  power  on  the  states,  but  it  removes  a  disability  to  its  exercise,  which  was 
created  by  the  act  of  congress;*'  and  the  language  of  Judge  Story  in  Ex  parte 
EameSf  2  Story,  322,  that  "the  enactmeot  of  sucn  an  act  [national  bank- 
raptcy  act]  suspended  the  state  laws  on  the  same  subject,  and  created  a  dis- 
ability in  the  states  to  exercise  powers  of  the  like  nature,"  would  seem  to 
warrant  the  conclusion  that  the  states  do  not  have  the  power  to  pass  insolvent 
laws  while  the  act  of  congress  is  in  operation.  But  in  the  cases  above  ad- 
verted to  it  has  been  otherwise  understood. 

The  first  of  these  cases  is  in  the  supreme  court  of  Maine,  DamotCs  Appeal^ 
decided  in  July,  1879,  10  Beporter,  143:  **The  insolvent  law  of  this  state,  c. 
74,  of  the  acts  of  1878,  was  enacted  while  the  bankrupt  law  of  the  United 
States  was  in  full  operation.  The  proceedings  in  the  case  before  us  are  un- 
der the  insolvent  law  of  this  state,  and  were  commenced  since  the  repeal  of 
the  bankrupt  law.  It  is  objected  that  the  statute  of  this  state  is  unconsti- 
tutional and  void,  because  enacted  while  the  bankrupt  act  of  the  United 
States  was  in  full  force.  It  is  provided  by  section  8  of  the  first  article  of  the 
constitution  of  the  United  States  that  *  Congress  shall  have  power  *  *  * 
to  establish  *  *  *  uniform  laws  on  the  subject  of  bankruptcies  through- 
out the  United  States.'  Hero  is  no  prohibition  against  tho  passage  of  bank- 
rupt or  insolvent  laws  by  the  states.  As  long  as  the  national  government 
abstains  from  legislation  on  this  subject  the  states  may  act:  4  Wheats  122; 
6  Pet.  348;  5  How.  310;  1  WaU.  223;  43  Md.  153;  4  Mete.  401;  51  N.  H.  337; 
88  Conn.  80;  34  Id.  649;  43  Id.  289;  32  Iowa,  209;  8  Mete.  491,  referred  to.  It 
follows  from  these  decisions  that  a  state  insolvent  law  is  not  uncoustitntioinal, 
and  that  it  is  neither  repealed,  annulled,  nor  rendered  void  by  the  passage  of 
the  bankrupt  law,  for  proceedings  commenced  under  its  provisions  may  be 
completed,  notwithstanding  the  existence  of  a  bankrupt  law  enacted  aftui 
their  commencement,  and  because  the  moment  the  act  of  congress  is  repealed 
the  state  law  at  once  revives.  It  is  evident,  therefore,  that  the  state  law 
has  vitality,  notwithstanding,  and  during  the  existence  of,  the  paramount  law 
of  tho  United  States,  for  if  it  was  void  by  the  act  of  congress,  it  ooold  not 
revive.  We  now  come  to  the  question  whether  the  state  can  pass  an  insol- 
vent or  bankrupt  law  during  tho  existence  of  the  act  of  congress  on  tho  snb> 
ject.     In  other  words,  whether  the  act  under  discussion  is  in  foroe.     Iti 
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validity  tB  nnqnestioned,  imless  abeolntely  void  in  its  inoeptioii.  No  oon- 
■titntioDal  provision  haa  been  violated,  for  the  passage  of  such  a  law  is  not 
merely  not  prohibited,  bat  it  is  impliedly  sanctioned  by  the  clause  giving 
eoDgnoB  power  over  the  sabject-matter  of  bankraptcies.  The  legislature 
loay  pass  a  law  to  take  e£fect  instantly,  or  at  a  future  day,  or  on  the  happen- 
ing of  a  fature  evenL  If  the  statute  had  said  that  it  waa  to  take  efifect  upon 
and  after  the  repeal  of  the  bankrupt  law  of  congress,  there  could  have  been 
no  donbt  as  to  its  validity.  But  such  is  the  precise  effect  of  the  law  without 
tho  insertion  of  any  such  provisioa.  The  act  of  congress  is  the  paramount 
law  OD  the  sabject  when  called  into  action.  The  law  of  the  state  is  subor^ 
dinate  to  it.  The  efficient  action  of  the  state  law  is  suspended  for  the  time^ 
being  precisely  as  in  the  casea  already  considered,  when  a  national  bankrupt 
law  waa  paaaed  anbseqnently  to  a  state  law  on  the  same  subject.  The  state 
may  paaa  a  law  which  is  subordinate  to  the  paramount  authority  of  national 
liflgialatiftn,  and  is  only  subordinate  to  that^  but  which,  when  that  ceases  to 
have  force,  by  reason  of  its  repeal,  haa  at  once  the  vigor  of  law.  Whether 
the  law  of  the  state  is  existent  and  superseded  by  the  subsequent  legislation 
of  oongreas,  or  is  inoperative  by  reason  of  precedent  congressional  action, 
ean  make  no  difference.  In  either  case,  the  efficiency  of  the  state  law  is  alike 
Boapended  and  in  abeyance  while  the  act  of  congress  is  in  force,  and  when 
that  is  repealed,  the  law  of  the  state  at  once  and  instantly  becomes  opera* 
tivoy  and  action  may  be  had  under  its  provisions." 

If  the  court  here  means  that  a  state  insolvent  act,  passed  while  a  federal 
enactment  on  the  same  subject  was  in  force,  is  to  be  construed  as  though  one 
clanae  of  the  act  were,  *'  this  act  is  to  take  effect  on  and  after  the  repeal  of 
the  national  bankruptcy  act,*'  then  it  may  be  that  no  debtor  can  be  released 
under  aaid  act  from  a  contract  entered  into  after  its  passage,  but  before  the 
repeal  of  the  fedeial  enactment.    From  the  meager  report  of  the  case  in  tho 
Beporter,  it  does  not  appear  under  what  circumstances  the  case  came  before 
the  conrt^  and  the  facts  may  be  such  that  the  decision  will  bear  the  interpre- 
tation jnst  given.     The  California  court,  however,  meets  this  objection 
■qnarely,  and  disposes  of  it,  it  ia  true,  without  that  carefal  consideration 
which  its  importance  merits:  Leuria  v.  County  Court  of  SatUa  Clara  County ^ 
Sept.  3,  1880,  6  Pac.  C.  L.  J.  326.    Judge  Myrick,  delivering  the  opinion  of 
the  court,  says:  '*  An  alternate  writ  of  prohibition  was  directed  to  the  then 
county  court  of  Santa  Barbara  county,  to  prevent  it  from  proceeding  farther 
in  an  insolvency  matter  under  the  act  of  March  31,  1876.    The  claims  of  the 
two  petitioning  creditors  accrued  after  the  passage  of  the  state  bankrupt  law, 
and  before  the  repeal  of  the  federal  bankrupt  law;  and  the  petitioner  in  this 
caae  claims  that  the  act  of  the  legislature  of  this  state  having  been  passed 
while  the  federal  law  was  in  existence,  waa  not  only  inoperative  during  the 
existence  of  the  federal  law,  but  is  also  inoperative  as  to  any  claim  arising 
before  such  repeaL    A  state  bankrupt  law  is  not  repealed  by  the  passage  of  a 
federal  bankrapt  law;  its  operation  is  suspended.     This  subject  was  consid- 
ered in  Boedfield  v.  JRead,  opinion  filed  July  20,  1880  [uli  supra];  and  the 
principlea  stated  in  that  opinion,  as  well  as  the  reason  of  the  case,  seem  to  us 
to  lead  inevitably  to  the  conclusion  that  the  existence  of  a  federal  law  does 
not  prevent  the  passage  of  a  state  law;  it  merely  postpones  its  operation; 
and  that  upon  the  repeal  of  the  federal  law,  the  state  law  being  in  existence, 
beocmes  operative  as  well  in  regard  to  debts  arising  after  the  passage  of  the 
state  law,  before  the  repeal  of  the  federal  law,  as  in  regard  to  those  arising 
after  the  repeal:  Damon's  Appeal  Bep.  Aug.  4»  1880,  voL  5,  p.'  ISO.    Writ 
discharged.  ** 
There  remains  one  other  point  which  it  is  thought  may  be  important,  bat 
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upon  which  no  decided  cases  have  been  fonnd.  It  arises  <mt  of  the  constnio- 
tion  of  a  state  insolvent  law,  which  in  terms  repeals  all  acts  or  parts  of  acta 
in  conflict  with  it,  without  refeiring  to  any  particular  enactment.  If  the  pro- 
visions of  a  prior  act  related  to  the  same  persons,  and  took  cognizance  of  the 
same  subject-matter  as  a  later  act,  but  operated  upon  them  differently,  the 
two  enactments  might  be  said  to  be  in  conflict,  and  the  earlier  one,  therefore, 
repealed;  and  it  might  be  thought  to  follow  that  from  liabilities  incurred  un- 
der  this  earlier  act,  the  debtor  could  not  be  discharged.  It  might  be  urged 
that  the  subsequent  act  could  not  be  made  to  embrace  contracts  entered  into 
before  its  passage,  on  the  ground  that  it  would  impair  the  obligation  of  such 
contracts;  and  that  the  earlier  act  could  not  be  i^esorted  to  because  it  was  no 
longer  in  existence.  But,  on  the  other  hand,  it  may  be  answered  that  the 
effect  of  the  two  acts  is  the  same;  the  means  by  which  this  effect  ia  aooora 
plished  are  indeed  different,  but  they  partake  more  of  a  remedial  nature,  and 
are  always  subject  to  alteration  by  the  legislature.  If,  therefore,  on  a  com- 
parison of  the  two  acts,  it  is  ascertained  that  it  is  the  object  of  each  to  release 
a  debtor  on  the  surrender  of  all  his  property,  so  far  as  this  object  isconcemedf 
there  can  be  no  conflict  between  them.  The  right  which  the  earlier  act  gives 
the  debtor  is  the  same  as  that  recognized  by  the  later  act,  and  it  can  not  be 
•aid  that  this  right  is  to  be  taken  away  simply  because  the  means  by  which 
It  is  to  be  attained  are  altered.  Discharging  a  debtor  under  the  subsequent 
act  from  a  debt  created  while  the  prior  statute  was  in  force,  is  not,  there- 
fore, impairing  the  obligation  of  a  contract;  for  at  the  time  it  was  made,  the 
parties  thereto  had  in  contemplation  the  possibility  of  such  a  release  from  lia- 
bility on  the  contract.  The  fact  that  the  method  of  obtaining  the  release 
was  different  does  not  affect  the  obligation  of  the  contract.  In  this  connec- 
tion, the  reasoning  of  Chief  Justice  Marshall,  in  his  dissenting  opinion  in 
Ogdeii  v.  Saunders,  12  Wheat.  338,  343,  will  be  found  very  interesting,  as  it 
carries  to  the  extreme  limit  the  argument  of  the  majority  of  the  court,  thai 
an  existing  state  insolvent  law  becomes  an  implied  term  in  contractBi  and  de- 
termines the  extent  of  their  obligation. 


Benham  v.  Bishop. 

[9  OomnoxxoQT,  830.] 

It  m  KOT  A  RaTiFioATiON  OF  AN  Infant's  Notb,  tbitt  on  coming  of  age  lia 
offered  to  submit  to  arbitrament  the  question  of  his  liability. 

MxBELY  AcKNOWLSDOiNO  THAT  Hk  Madb  A  KoTB,  or  that  it  IS  diie»  11  not  • 
sufficient  ratification  of  an  infant's  promissory  note. 

Babb  Retention  of  Considkbation  of  an  executory  oontract  is  not  a  suf- 
ficient ratification. 

Assumpsit  on  a  promissory  note.  Plea  non-assumpsit.  The 
defense  was  infancy  of  defendant  when  the  note  was  given. 
The  plaintiff,  to  prove  a  ratification,  offered  to  prove  a  submis- 
sion  to  arbitrament  of  the  question  whether  the  defendant  was 
liable  to  the  plaintiff  on  the  note;  but  Daggett,  J.«  ruled  that 
this  fact  did  not  prove,  nor  tend  to  prove,  a  promise  to  pay  the 
note,  or  any  ratification.    The  plaintiff  then  proved  that  the 
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defendant  had  given  the  note  for  land  sold  to  him  by  his  sister, 
the  plaintiff's  wife;  and  it  was  admitted  that  the  defendant  had 
lived  on  the  land  with  his  mother  and  sisters  ever  since  the  date 
of  the  note,  and  that  the  plaintiff's  wife  died  before  arriving  at 
the  age  of  twenty-one  years,  without  having  had  a  child. 
There  was  no  evidence  that  the  defendant  had  ever  offered  to 
surrender  the  land  to  the  plaintiff.  The  jury  were  instructed 
that  the  remaining  in  possession  was  not,  under  the  circum- 
stances, of  itself  sufficient  evidence  of  ratification,  but  that 
any  words  showing  it  to  be  the  defendant's  intention  to  pay  the 
note,  would  be  evidence  on  which  they  might  find  a  promise, 
no  particular  form  of  words  being  necessary  for  this  purpose. 
Verdict  for  the  defendant;  motion  for  a  new  trial  for  misdi- 
rection. 

MiXy  in  support  of  the  motion,  contended  that  the  question 
of  ratification  was  one  of  fact,  and  the  evidence  should  have 
been  submitted  to  the  jury;  that,  considering  it  as  a  question  of 
law,  the  evidence  showed  a  ratification,  the  retention  of  posses- 
sion being  an  implied  confirmation:  Cheshire  v.  Barrett,  4  Mc- 
Cord,  241  [17  Am.  Dec.  735 J;  Kline  v.  Beebe,  6  Conn.  50G;  and 
the  omission  to  disaffirm  within  a  reasonable  time  being  a  tacit 
confirmation:  Chode  v.  Harrison ,  5  Barn.  &  Aid.  147;  Holmes  v. 
Blagg,  8  Taunt.  35;  Chit.  Con.  35,  36;  Kline  v.  Beebe,  supra. 

G.  A.  Ingersoll^  contra.  To  constitute  a  ratification  there  must 
be  either  an  express  promise,  or  what  is  equivalent  thereto;  a 
willingness  to  pay  must  be  shown:  Thrupp  v.  Fielder ^  2  Esp. 
€28;  Smilh  v.  Mayo,  9  Mass.  62  [6  Am.  Dec.  28];  Ford  v.  Philips, 
1  Pick.  202;  Thompson  v.  Lay,  4  Id.  48  [16  Am.  Dec.  325]; 
OoodseU  V.  Myers,  8  Wend.  479;  Gay  v.  Ballou,  4  Id.  403,  405. 

Daogett,  J.  1 .  If  a  submission  to  arbitrament  is  any  evidence 
against  the  defendant,  it  is  certainly  equal  evidence  against  the 
plaintiff.  If  it  proved  or  tended  to  prove  any  right  in  the 
plaintiff,  on  the  ground  of  a  ratification,  it  tended  in  an  equal 
degree  to  destroy  such  right,  on  the  ground  that  the  defendant 
never  did  ratify.  The  truth  is,  it  neither  proved  nor  tended  to 
prove  anything  in  the  cause.  It  was  testimony  wholly  imma- 
terial; and  was  very  properly  rejected.  Even  an  offer  of  com- 
promise could  not  be  received;  and  it  would  be  strange  that  an 
offer  to  submit  to  arbitrament  should  be  of  the  least  weight. 

2.  It  is  very  clear,  from  all  the  authoiities,  that  the  note  of 
an  infant  can  not  be  ratified,  by  merely  acknowledging  that  he 
made  it,  or  that  it  is  due.  Unlike  an  admission  of  a  debt  barred 
by  the  statute  of  limitations,  which  has  been  held  to  remove  the 
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bar  and  aathorize  a  recovery,  in  the  case  of  the  note  or  bond  of  a 
minor  there  mast  be  a  promise  to  pay  when  of  full  age:  Thrupp 
V.  Fielder,  2  Esp.  268;*  SmUh  v.  Mayo  etal.,  9  Mass.  62  [6  Am. 
Dec.  28];  Ford^.  PhiUipa,  1  Pick.  202;  Thompson  eial.  v.  Zay 
ei  al,  4  Id.  48  [16  Am.  Dec.  325];  Ooodsell  v.  Myers,  2  Wend. 
479;  Oay  ▼.  Ballou,  4  Wend.  403.  In  consideration  of  law  the 
infant  has  no  discretion.  When  that  disability  is  removed,  bj 
full  age,  he  may  bind  himself  by  a  new  contract. 

But  it  is  said  that  the  bare  retention  of  the  consideration  for 
which  the  note  was  given,  after  he  arrived  at  full  age,  will  be  a 
ratification  of  the  contract  made  when  a  minor.  It  will  be  diffi- 
cult to  support  this  proposition  by  any  authorities.  The  learned 
author  of  Domestic  Belatious  (pages  243-249)  says,  though 
be  admits  that  the  current  of  English  authorities  is  the  other  way, 
that  if  a  party  avoids  a  note  made  when  a  minor,  he  shall  be 
liable  to  an  action  for  the  property  for  which  the  note  was  given. 
This  principle,  surely,  admits  that  the  note  may  be  avoided, 
though  the  property  for  which  it  was  given  is  returned;  and,  as 
expressed  by  the  learned  court  in  New  York,  it  is  difficult  to  see 
what  protection  infancy  is,  if  it  only  changes  the  form  of  attack 
from  an  action  on  contract,  to  one  in  tort  for  the  consideration: 
Boo/y.  Stafford,  7  Cow.  179,  182. 

An  infant  buys  a  horse,  carriage,  or  a  farm  of  land,  gives  his 
promissory  note  for  the  price,  and,  upon  his  coming  of  full  age, 
does  not  return  the  property,  nor  offer  to  return  it.  To  a  suit 
on  the  note  he  pleads  infancy,  and  a  new  promise  is  replied; 
will  that  evidence  support  the  issue  ? 

I  am  aware  that  different  considerations  may  be  applied  to  an 
executed  contract.  The  cases  cited,  by  the  counsel  for  the 
plaintiff,  are  all  of  that  character.  It  is  necessary  to  show  some 
principle  or  authority  in  support  of  the  idea,  that  an  executory 
contract  of  an  infant  can  be  enforced  against  his  plea  of  infancy, 
on  the  ground  that  the  consideration  of  contract  was  not  re- 
stored by  him,  when  of  age,  nor  an  offer  made  to  restore  it,  un- 
der circumstances  like  those  which  exist  in  this  case.  That,  it 
is  believed,  can  not  be  done. 

The  motion,  therefore,  must  be  denied. 

The  other  judges  were  of  the  same  opinion. 
New  trial  not  to  be  granted. 


Cited,  among  many  other  decisions,  in  Wilcox  v.  Roath,  12  Conn.  555^ 
where  the  court  considered,  without  determining  the  question,  whether  th« 
ratification  of  an  infant's  contract  was  a  question  of  law  or  fad 

1.2  Esp.  698. 
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To  Ratiit  ax  Infaiit's  Ck)irTRACT,  a  direct  promiae,  after  hia  coming  of 
age,  to  pay,  is  not  neceeaary;  any  words  will  be  sufficient  which  import  an 
express  recognition  and  confirmation  of  the  contract:  WhUney  v.  Duich,  7 
Am.  Dec.  229. 

For  thb  Batuication  of  an  IirrAirr's  Voidablx  CoirraACT,  the  same  evi- 
dance  onght  to  be  reqaired  of  acta  after  arriving  at  foil  age,  as  would  prove 
tha  execntion  of  a  new  contract:  Rogers  v.  Hurd,  4  Id.  182,  and  note. 

CoHDmonAL  Promxsi,  When  a  SxrFnciKMT  Ratification  :  Martmr. Mayo^ 
S  Id.  103;  Tkompaon  v.  Lay,  16  Id.  325. 

HkBB  ACKNOWLBDGllXirT  NOT  A  SUFFICIENT  RATIFICATION:     Thomp90n  V. 

6ay.  16  Id.  325. 

SuoBTCiBOUMSTANGBsDxMONSTSATnro  AN  AssxNT  to  a  Contract^  after 
aoming  of  age,  will  be  a  ratification:  Cheshire  v.  BarreU,  17  Id.  735;  Bigelow 
T.  Kiimey^  21  Id.  589. 

RAXiFiGATioir  OF  Infant's  Salk  OB  PuBOHAflB  OF  liAND:  Cheshire  V. 
Airretf,  Bfipra;  Dcaia  ▼.  Coombs^  19  Id.  194;  Lynde  ▼.  Budd,  21  Id.  84,  and 


TflHAM  V.  Morgan. 

[9  OosssmmuT, 874] 

bi  iNTDmoK  OF  A  CoNTBACTiNO  Pabt7,  arising  perhaps  from  ignorance, 
csn  nerer  be  available  against  an  established  mle  of  law,  and  the  l^gal 
operation  of  his  deed. 

A  CoNWTANGS  OF  IiAND  by  necessary  legal  consequence  carries  the  build- 
ings thereon. 

Whkbx  Two  Instbuhsnts  abb  Ezxcuted  at  thx  Saks  Tdcb  between  the 
sazue  parties,  relative  to  the  same  subject-matter,  to  effectuate  one  ob- 
ject, they  are  to  be  taken  in  connection  as  forming  parts  of  the  same 
agreement. 

Pbxitioh  for  partition,  praying  that  the  defendants  set  oat  to 
the  plaintiff  the  one  undivided  half  of  a  certain  dwelling-house, 
bam,  and  other  buildings,  standing  on  a  particularly  described 
lot.  Plea,  that  the  defendants  did  not  own  and  possess  tbe 
premises  as  tenants  in  common  with  the  plaintiff.  Tbe  titles  of 
the  respective  parties  appear  from  the  opinion.  The  verdict 
being  for  the  defendants,  the  plaintiff  moved  for  a  new  trial. 

Ooddard  and  Isham,  in  support  of  the  motion. 

Peters  and  Strong,  contra, 

HoeuEB,  0.  J.  Whether  the  charge  was  correct,  is  the  ques- 
tion now  to  be  determined. 

The  case  is  briefly  this:  Dudley  Wright  conveys  to  his 
daughter  a  lot  of  land,  with  a  dwelling-house  thereon,  by  a 
deed  well  executed  and  delivered,  and  afterwards,  on  the  same 
day,  delivers  a  deed  to  John  B.  Watrous,  purporting  to  convey 
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to  bim  the  one  half  of  said  house.  What  interest  did  John  B. 
WatroDS  take  under  this  deed  ?  The  obrions  answer  is^  that  he 
took  nothing.  By  the  delivery  of  the  deed  to  Lydia,  the 
grantor  conveyed  to  her  not  only  the  land,  but  the  boilding 
npon  the  land.  Cujus  est  solum^  ejus  est  iLsque  ad  ccdam. 
From  the  moment  in  which  the  above  deed  was  delivered, 
Dudley  Wright  had  no  interest  in  the  land,  or  in  the  building 
thereapon.  He  had  parted  with  the  property,  and  having 
nothing  to  convey,  could  convey  nothing.  It  is  unnecessary  to 
cite  cases  on  bo  plain  a  subject;  and  I  will  content  myself  merely 
with  an  allusion  to  Lord  Coke  on  this  point:  1  Inst.  4«  a.  The 
word  land,  he  says,  in  its  legal  signification,  comprehends  any 
ground,  soil,  or  earth  whatever;  and  it  also  has  an  indefinite 
extent  upwards  as  well  as  downwards.  It  therefore  includes 
all  castles,  houses,  and  other  buildings  standing  thereon;  and 
downwards,  whatever  is  in  a  direct  line  between  the  surface 
and  the  center  of  the  earth:  2  Bl.  Com.  17, 18;  1  Cm.  Dig. 
68,  sec.  3. 

If,  then,  a  deed  takes  effect  from  its  delivery,  and  the  con- 
veyance of  land  likewise  conveys  the  buildings  thereon,  both  of 
which  are  incontrovertible  legal  truths,  the  deed  to  John  B. 
Watrous  had  no  possible  effect;  as  the  grantor  had  before 
divested  himself  of  the  property,  which  he  endeavored,  by  that 
instrument,  to  convey. 

It  has  been  insisted  that  Dudley  Wright,  as  appears  on  the 
face  of  his  deed  to  his  daughter,  Lydia,  intended  to  convey  to 
her  the  one  half  of  the  dwelling-house  only.  Admit  this  to  be 
the  fact,  it  can  make  no  difference  in  the  case.  He  had  con* 
veyed  to  her  the  land;  and  this,  by  necessary  legal  consequence, 
conveys  the  house  upon  it.  The  intention  of  a  contracting 
party,  arising  perhaps  from  ignorance,  can  never  be  available 
against  an  established  rule  of  law  and  the  legal  operation  of 
his  deed.  Nor  can  the  court,  by  implication,  reserve  to  him  a 
right  over  property  which  he  clearly  has  transferred  to  another. 

It  has  strongly  been  argued  for  the  plaintiff,  that  the  deeds 
given  to  Lydia  Watrous  and  John  B.  Watrous  were  evidences 
of  one  united  transaction,  and  to  be  construed  as  if  they  formed 
one  instrument. 

For  this  position  I  discern  neither  principle  nor  case.  The 
established  rule  is  this:  Where  two  instruments  are  executed  at 
the  same  time,  between  the  same  parties,  relative  to  the  same 
subject-matter,  to  effectuate  one  object,  they  are  to  be  taken  in 
connection  as  forming  parts  of  the  same  agreement:  Mowniagu/$ 
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eial.  v.  Tidcombe  ei  al,  2  Yem.  518;  Treatise  ou  Equity,  49; 
Thylor  d.  Athyns  v.  Horde  et  al.,1  Burr.  CO;  Crop  v,  Norton,  2 
Atk.  74,  76;  Jackson  d.  Trowbridge  et  ux.  v.  Dunsbauyh,  1  Johns. 
Caa.  91;  Stow  y.  Tlfft,  15  Johns.  458  [8  Am.  Dec.  266].  The 
principle  is  well  illustrated  by  Ohief  Justice  Parsons,  in  Hol^ 
Irook  V.  Finney,  4  Mass.  569  [3  Am.  Dee.  243],  by  the  case  of  a 
deed  given  by  the  vendor  of  an  estate  who  takes  back,  at  the 
■ame  time,  a  mortgage  to  secure  the  purchase  money ;  or  by  the 
giving  of  an  absolute  deed  and  at  the  same  time  receiving  a  de- 
feasance. These  constitute  one  contract  through  the  medium 
of  distinct  instruments.  All  the  above  cited  cases  sustain  the 
principle,  as  advanced  and  illustrated. 

That  to  this  case  the  principle  had  no  application,  is  indis- 
putably clear.  Here  are  two  deeds,  the  one  of  them  given  to 
Ljdia  Watrous,  the  other  to  John  B.  Watrous;  instruments 
not  executed  at  the  same  time,  nor  between  the  same  parties, 
nor  relative  to  one  united  subject-matter,  nor  in  effectuation  of 
one  object,  nor  in  pursuance  of  any  antecedent  contract  made 
with  the  grantees  jointly.  Not  a  single  constituent  of  the  prin- 
ciple applies  to  this  transaction;  but  the  contracts  were  in  every 
eense  separate  and  disjoined. 

Had  it  been  proved  that  Dudley  Wright,  intending  to  make 
a  settlement  of  his  estate  on  the  aforesaid  grantees  to  effectuate 
this  object,  executed  and  delivered  the  two  deeds  simultane- 
ously, it  "^ould  have  presented  a  different  case.  But  nothing 
of  this  kind  appears.  So  far  from  this,  one  of  the  instruments 
was  for  a  valuable  considejytion,  and  on  the  sale  of  property; 
the  other,  for  love  and  affection,  so  that  the  considerations  are 
disjoined,  as  well  as  the  whole  transaction. 

It  is  uunecessary  to  express  an  opinion  on  the  other  points 
made  in  the  case,  as  the  one  discussed  shows  conclusively  that 
the  determination  was  correct. 

PxTEBS  and  Daooett,  JJ.,  were  of  the  same  opinion. 

WiLLiAXS,  J.,  was  inclined  to  think  that  the  two  deeds  should 
be  taken  together;  and  that  so  considered,  Lydia  Watrous  took 
the  land,  with  only  half  the  grantor's  interest  in  the  buildings, 
and  John  B.  Watrous  took  the  other  half  of  the  buildings. 

BissEix,  J.,  not  having  been  present  when  the  case  was 
argued,  gave  no  opinion. 

New  trial  not  to  be  granted. 
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Followed,  in  regard  to  the  coostmctioii  of  coatemporaoeoos  writingB,  in 
Potie  T.  Thanuu,  12  Oonn.  574;  Bolet  t.  Coe»  10  Id.  292;  and  in  the  dia- 
■enting  opinion  of  Jod^  EUaworth,  in  Osbom  y.  Pkelpt,  19  Id.  80;  and  upon 
the  point  that  a  deed  at  landa  oairiea  the  bnildinga  aa  well  aa  the  fnnooa,  m 
Baldwim  v.  Breed,  16  Id.  60. 

Two  CkMriBOOBAvaoin  Wumras  ektwim  ihb  Same  Fabxhb  an  to  ba 
eonatraed  together:  Jadtmm  ▼.  McKemmf,  20  Am.  Deo.  690^  and  note;  Ckt^ 
Y.  Draper^  8  LL  216;  Xywfe  t.  Bwid,  21  Id.  84. 


FuLLEB  V.  GbIITENDEN. 
[9  OomMunouT,  iOLl 

To  DviBOT  THS  Effict  OF  A  BscBiPT,  BQch  cironmataooea  may  be  alMVwn 
at  Uw  aa  would  lead  a  oonrt  of  equity  to  aet  aaide  a  oontraot^  anch  aa 
frand,  mistake,  or  Borprise. 

A   BBOmPT    EXBCDTKD  WITH  A    KhOWLEDOB  OF  ALL  THK    GbODMRAVCB^ 

and  without  mirtake  or  surprise  on  one  part^  or  frand  or  imposition  oq 
the  other,  is  a  good  defense  to  a  daim. 

AssuKPBiT  on  a  written  agreement,  by  which  the  defendant 
purchased  a  certain  mail  route  from  the  plaintiff,  and  agreed  to 
pay  to  him  all  the  expenses  he  had  incurred  in  obtaining  the 
contract.  Pleas,  the  general  issue,  and  a  release  or  disohaiige. 
The  defendant,  in  support  of  his  case,  produced  in  evidence  the 
following: 

*'  HxBBOK,  March  28, 1826. 
Mr.  Stephen  Orittenden  bought  of  Erastus  Fuller: 

1  pair  of  sorrel  or  chestnut  horses,  1  soxrel  horse,  1  bay 
horse,  and  stage  harness ^ $500 

Cost  of  procuring  the  mail  contract 60 

$550 

Or.  by  cash $100 

By  note  to  balance 450      $550 

Beceived  in  full,  Erastus  Fullbb.'* 

The  plaintiff  then  offered  to  prove  by  parol  that  the  fifty  dok 
lars  mentioned  in  the  receipt  was  not  paid  in  full  of  all  expenses 
in  obtaining  the  mail  contract,  but  was  paid  and  was  received 
in  part  only  of  such  expenses.  The  defendant  objected  to  the 
admission  of  this  parol  evidence  to  contradict  the  writing,  but 
the  objection  was  overruled.  Williams,  J.,  before  whom  the 
cause  was  tried,  instructed  the  jury,  that  if  the  money  paid  by 
the  plaintiff,  as  mentioned  in  the  writing,  for  obtaining  the  con« 
tract,  was  paid  by  him,  and  was,  by  the  parties  to  this  soit. 
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oontemplated  as  part  of  the  expenses  incurred  in  procuring  the 
•ODtract,  they  must  find  a  verdict  for  the  plaintiff. 
Verdict  for  the  plaintiff.    Motion  for  a  new  trial. 

Ooddard  and  C.  WiUey,  in  support  of  the  motion.  An  unam- 
bignouB  receipt  or  discharge  in  writing  can  not  be  varied,  con- 
troUedy  or  contradicted  bj  parol:  Carter  v.  Bellamy ^  Eirby,  291 ; 
Fuller  v.  BurreU,  2  Root,  297;  Herd  v.  BisseU,  1  Id.  260;  An- 
derson ▼.  Hensshaw,  2  Day,  272;  Palmer  v.  Corhin,  1  Root,  271. 
In  England,  in  the  absence  of  fraud  and  mistake,  a  receipt  can 
not  be  controlled  by  parol  evidence:  Alner  v.  George ^  1  Camp. 
892;  Bristow  v.  Eastman,  1  Esp.  173;  StraUon  v.  BasUUl,  2  T.  R. 
866. 

Porter  and  CaUin^  contra.  A  receipt  is  but  an  admission,  and 
may  be  rebutted  or  controlled  by  parol  testimony:  2  Stark.  Ev. 
82,  83;  Phil.  Ev.  74,  n.  79;  StraUon  v.  Basiall,  2  T.  R.  366;  Ben- 
•on  V.  BenneU,  1  Camp.  394;  Bristow  v.  Eastman,  1  Esp.  173; 
IMdlediich  v.  Sharland,  6  Yes.  jun.  87;  Lloyd  v.  Maund,  2  T.  R. 
760,  762;  Barker  v.  Prentiss,  6  Mass.  430;  Staokpole  v.  Arnold, 
11  Id.  27  [6  Am.  Dec.  150];  Tiwker  v.  Maxwell,  Id.  143.  The 
same  doctrine  is  recognized  in  New  York:  Ensign  v.  Webster,  1 
Johns.  Cas.  153  [1  Am.  Dec.  108];  House  v.  Low,  2  Johns.  378; 
Pierwn  v.  Hooker,  3  Id.  68  [3  Am.  Dec.  467];  McKinstry  v. 
PearsaU,  Id.  319;  Ibbey  v.  Barber,  5  Id.  68  [4  Am.  Dec.  326]; 
Putnam  v.  Lewis,  8  Id.  289;  Johnson  v.  Weed,  9  Id.  310  [6  Am. 
Dec.  279];  MoneU  v.  Lawrence,  12  Id.  531,  per  Thompson,  C.  J.; 
Shegard  v.  lAUle,  14  Id.  210. 

Williams,  J.  The  defendant  claims  that  the  evidence  offered 
bjT  the  plaintiff  was  improperly  admitted,  and  that  the  charge 
to  the  jury  was  incorrect. 

In  support  of  the  first  point,  he  contends  that  a  receipt  in 
full  is  conclusive,  and  not  to  be  contradicted  or  controlled  by 
parol  proof,  and  refers  to  a  number  of  cases  decided  by  our 
courts.  The  plaintiff  claims  that  a  receipt  not  under  seal  may 
be  explained,  contradicted,  or  controlled  by  parol  testimony, 
and  cites  a  number  of  cases  from  New  York  and  Massachusetts. 

It  is  certainly  true  that  anciently,  in  this  state,  little  or  no 
difference  was  made  between  instruments  sealed  and  unsealed; 
but  instead  of  reducing  sealed  instruments  to  the  level  of  those 
not  sealed,  the  latter  were  raised  to  the  rank  of  sealed  instru- 
ments. Thus,  promissory  notes  were  treated  as  specialties, 
scrolls  were  substituted  for  seals,  and  receipts  assumed  the 
places  of  releases.    It  is  equally  true,  that  in  some  of  our  sister 
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staieSy  receipts  not  under  seal  are  degraded  to  a  very  low  sta- 
tion.  It  was,  indeed,  once  doubted,  in  New  York,  whether  a 
mistake  could  be  set  up  against  a  receipt  in  full  in  a  court  of 
law:  Ensign  y.  Webster,  1  Johns.  Cas.  145  [1  Am.  Deo.  108]; 
since  which  it  has  been  held  that  receipts  might  be  explained 
and  contradicted,  might  be  shown  to  be  conditional:  House  v. 
Low,  2  Johns.  878;  and  recently  it  has  been  decided  that  in  an 
action  declaring  upon  a  receipt,  that  receipt  need  not  be  pro- 
duced, not  being  the  best  evideuce,  as  it  was  liable  to  be  de- 
stroyed by  parol  testimony:  Southwick  v.  Hayden,  7  Cow.  835, 
836. 

I  do  not  adopt  either  of  these  positions.  To  say  that  a  re- 
ceipt in  full  should  be  as  sacred  as  a  release  under  seal,  that  it 
may  be  pleaded  in  bar  to  an  action,  that  it  can  not  be  avoided 
for  fraud  or  mistake,  without  resorting  to  a  court  of  equity,  is 
not  the  common  law  doctrine,  and  is  inconsistent  with  the  prin- 
ciples adopted  by  this  court  in  late  decisions  regarding  promis- 
sory notes.  On  the  other  hand,  to  treat  receipts  merely  as  evi- 
dence of  the  payment  of  so  much  money,  as  is  acknowledged 
to  have  been  received  in  them,  is  to  leave  the  party  who  has 
taken  tbem  to  be  called  to  account  in  the  same  manner  as  one 
who  had  taken  a  receipt  for  the  same  sums,  expressly  to  apply 
on  account,  and  is,  in  effect,  to  deprive  the  former  of  all  bene- 
fit he  has  attempted  to  derive  from  a  receipt  in  full.  No  au- 
thority in  this  state  will  support  this  doctrine,  and  it  is  believed 
that  none  can  be  found  in  Great  Britain  to  that  effect. 

In  StraUon  v.  BandaU,  2  T.  B.  371,^  one  Avame  wished  to 
raise  money,  and  secure  it  by  an  annuity.  Randall,  as  his  surety, 
signed  the  bond  and  deed,  and  also  the  receipt  for  the  money. 
The  plaintiff  having  neglected  to  enroll  his  annuity,  as  required 
by  the  statute,  lost  the  benefit  of  it,  and  he  then  sought  to  re- 
cover back  the  money  paid  under  it,  and  to  charge  the  defend* 
ant,  by  this  receipt.  The  defendant  claimed  that,  in  fact, 
he  never  had  the  money,  but  it  was  paid  to  Avame,  and  this 
the  plaintiff  knew;  and  that  he  signed  the  receipt  merely  as 
surety  for  Avarne.  His  counsel  admitted  that  the  receipt  was 
strong  but  not  conclusive  evideuce  of  the  fact  of  payment,  and 
the  court  proceeded  on  the  ground  that  a  court  of  equity  would 
distinguish  between  those  who  received  money  and  those 
who  only  joined  in  a  receipt  for  it;  and  that  the  action  being  a 
Bubstitute  for  a  bill  in  chancery,  a  court  of  law  might  do  lbs 

I,  iStroton  T.  AutaOp  2  T.  B.  871. 
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Mune;  and  that  the  receipt  must  be  taken  with  all  its  concomitant 
circumstances. 

In  MidilledUch  v.  Sharland^  6  Yes.  jun.  87,  the  steward  of  a 
ladj  who  was  at  times  disordered  in  mind,  to  a  bill  for  au  ac- 
eoont  brought  by  her  administrator,  pleaded  her  receipt  in  full. 
The  master  of  the  rolls  said:  This  receipt  is  not  sufficient  to  en- 
title the  defendant  to  set  it  up  as  an  absolute  bar  of  all  de- 
mands. He  then  adverts  to  a  number  of  circumstances,  ren« 
dering  it  suspicious;  such  as  her  state  of  miud,  the  situation  of 
the  defendaut  as  steward,  his  not  denying  keeping  accounts,  and 
jet  not  producing  any. 

These  cases  show  that  though  such  receipts  are  not  conclu- 
sive,  yet  the  cautious  manner  in  which  they  are  attacked  also 
shows  that  they  are  not  to  be  treated  as  of  little  importance. 

In  Bristow  v.  Eastman,  1  Esp.  172,  Lord  Eenyon  says:  A  re* 
odpt  in  full  of  all  demands,  when  given  with  complete  knowl* 
•dge  of  all  the  circumstances,  is  a  conclusive  bar  to  the  action; 
and  the  party  giving  it  shall  not  be  allowed  to  rip  up  the  trans- 
action so  closed  and  concluded. 

In  Alner  t.  George,  1  Camp.  393,  Lord  Ellenborough  says: 
There  can  be  no  doubt  that  a  receipt  in  full,  where  the  person 
who  gave  it  was  under  no  misapprehension,  and  can  complain 
3f  no  fraud  or  imposition,  is  binding  upon  him. 

In  Benson  v.  Bennett,  1  Camp.  394,  n.,  a  receipt  obtained 
bj  fraud  or  misrepresentation  was  held  to  be  a  nullity. 
Ihe  same  principle  was  recognized  in  Trisler  y.  WiUiam- 
4on,  4  Har.  &  McH.  219  [1  Am.  Dec.  396].  And  in  Fair- 
^naner  v.  Budd,  7  Bing.  574,  20  8erg.  &  L.  246,  it  was  held  that 
where  the  signer  of  the  receipt  was  illiterate,  proof  might  be 
receiTed  to  show  that  it  was  not  drawn  according  to  the  author* 
ity.  See,  also,  Laxorence  v.  The  SchuylkiU  Navigation  Company, 
4  Wash.  C.  C.  662. 

The  true  view  of  the  subject,  then,  seems  to  be  that  such  cir- 
cumstances as  would  lead  a  court  of  equity  to  set  aside  a  con- 
tract (such  as  fraud,  mistake,  or  surprise),  may  be  shown  at  law 
to  destroy  the  effect  of  a  receipt.  In  this  way,  that  all-impor- 
tant principle  that  written  evidence  is  not  to  be  destroyed  by 
parol — ^that  principle  which  Chancellor  Kent  says  is  not  to  be 
disturbed  or  shaken — is  preserved;  and  yet  where  the  circum- 
stances are  such  that  the  receipt  ought  not  to  operate,  the  party 
need  not  to  be  driven  to  a  court  of  equity. 

To  apply  these  principles  to  the  case  before  the  court,  it  was 
proper  to  admit  parol  testimony  to  show  that  the  receipt  did 
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not  inclnde  all  the  expenses  incurred  in  obtaining  the  mail  con- 
tract. But  lest  it  might  be  inferred  that  the  receipt  -was  only 
evidence  of  the  payment  of  so  much  money,  the  jury  shonld 
have  been  instructed  that  if  the  plaintiff  executed  the  receipt, 
with  a  knowledge  of  the  circumstances,  and  there  was  no  mis- 
take or  surprise  on  his  part,  or  fraud  or  imposition  on  the  part 
of  the  defendant,  he  was  not  entitled  to  recover.  As  this  evi- 
dence was  admitted,  without  the  proper  guard  or  restriction, 
the  defendant  may  have  suffered  from  it;  and  although  that 
point  does  not  appear  to  have  been  distinctly  presented  to  the 
court,  yet  justice  requires  that  the  case  be  submitted  under 
these  restrictions.    There  must,  therefore,  be  a  new  trial. 

The  other  judges  were  of  the  same  opinion,  except  BnaiUL, 
J.,  who  was  not  present  when  the  case  was  argued. 
New  trial  to  be  granted. 


FoUowed  as  aathority  for  pleading  a  rooeipi  in  foU  in  bar,  in  Beam  v. 
Bamum,  21  Conn.  204,  and  Tucker  v.  Baldwin,  13  Id.  143»  ezoept  when  it 
was  obtained  by  mistake,  accident,  or  surprise,  or  was  founded  in  feaod:  Bom- 
nell  V.  Chamberlain,  26  Id.  492;  Hurd  v.  Birckman,  19  Id.  181.  In£Ztti^  v. 
Sturteoant,  41  Id.  183,  this  case  is  quoted  as  iUnstrating  what  expreanon  may 
be  construed  to  make  a  receipt  one  in  fnIL 

Beckift  in  Full  ra  Pbima  Faoib  Evidkncb  of  a  settlement  between  tiw 
parties,  and  of  a  payment  of  the  balance,  and  not  merely  of  the  payment  ol 
the  sum  specified  in  it:  Reid  v.  Reid,  18  Am.  Dec.  570. 

To  ExPLAiK  A  Receipt  Evibengb  is  admissible  to  show  by  whom  the 
money  was  paid:  Orier  ▼.  Huston,  11  Id.  627. 

If  Rbobift  is  Obtained  by  Fraud,  misreprosentationy  and  impoiitaon  on 
the  part  of  the  debtor,  that  fact  may  be  shown:  Trider  y.  WUUammm^  1  Id. 
396. 

Receipt  of  Conbidxbation  in  Deed  stands  on  same  footing  aaoUMri^ 
oeipts:  Jackmm  ▼.  MtCheaney,  17  Id.  621,  and  note. 
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Ford's  Lessee  v.  Hats. 

[1  HAUUNGTOlf,  48.] 

Tbm  LmAii  Wabrantt  of  a  Tenant  in  Tail  in  Possession,  deacending 
with  assets  of  eqaal  value  to  the  heir  in  tail,  bars  and  estops  snch  heir 
from  clsiming  the  hmda  so  warranted  by  his  ancestor. 

Ebbob  to  the  justices  of  the  supreme  court.  Ejectment  for  a 
tract  of  land  called  "Jones'  Fancy."  William  Ford,  the  grand- 
father of  the  lessor  of  the  plaintifif,  devised  the  tract  in  ques- 
tion to  his  son  Daniel,  the  lessor's  father,  to  him  and  his  heirs 
of  his  body  lawfully  begotten,  or  assigns.  Dauiel  entered 
under  the  devise,  and  on  the  twenty-fifth  November,  1784,  con- 
veyed the  land,  by  deed  of  bargain  and  sale,  to  John  Harring- 
ton, hia  heirs  and  assigns  for  ever,  with  the  usual  covenant  of 
warranty  against  himself  and  his  heirs,  and  all  persons  claim- 
ing through  or  under  him  or  them.  The  deed  was  made  before 
the  passing  of  an  act  of  assembly  for  docking  estates  tail.  The 
Harrington  deed  was  for  a  money  consideration,  but,  although 
*'  Jones'  Fancy  "  was  conveyed  directly  to  Harriugtou,  he  paid 
the  money  to  the  heirs  of  Daniel's  brother,  and  they  conveyed 
to  Daniel  other  land  virhich  they  had  inherited  from  the  grand- 
father. These  lands  so  conveyed  to  Daniel  descended  to  the 
plaintiff's  lessor,  Daniel's  eldest  son.  The  defendant,  Margaret 
Sutton,  claimed  only  by  an  extended  possession  of  thirty  years; 
the  other  defendant.  Hays,  was  her  tenant.  She  proved  at 
the  trial,  that  the  lands  conveyed  to  Daniel  by  his  brother's 
heirs,  were  of  equal  value  to  "  Jones'  Fancy;"  that  Daniel  died 
intestate,  and  lands  of  equal  value  veith  "  Jones' Fancy/'  de- 
scended to  the  plaintiff's  lessor. 

Am.  Daa  Tou  ZZni— M 
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Exceptions  to  the  charge  of  Chief  Justice  HairiDgton,  of  the 
supreme  court,  were  taken,  and  the  cause  was  brought  here  on 
error. 

Bates,  for  the  plaintiff  in  error. 

Itidgdy,  contra. 

JoHiVB,  Jun. ,  Chancellor  (after  stating  the  case).  ''In  ih\m 
cause,  which  has  been  fully  argued  and  discussed  by  the  coonsel 
at  bar,  although  several  questions  have  been  presented,  the 
court  do  not  intend  to  express  any  opinion  except  as  to  the 
point  embraced  in  the  seventh  and  eighth  exceptions:  this 
course  we  adopt  because  we  consider  this  the  only  question 
material  to  the  determination  of  the  cause,  and  as  we  have  all 
come  to  oDe  conclusion  on  this  point,  the  others  are  in  conse- 
quence thereof  rendered  immaterial.  The  seventh  exception  is 
to  that  part  of  the  charge  of  the  court  below,  which  declared 
to  the  jurors  that  the  lineal  warranty  of  tenant  in  tail  in  poe- 
session,  descending  with  assets  of  equal  value  to  the  heir  in  tail, 
bars  and  estops  such  heir  from  claiming  the  lands  so  warranted 
by  his  ancestor.  The  eighth  exception  is,  '  for  that  the  said 
justices  charged  the  said  jurors  in  such  manner  and  by  soch 
words  as  to  convey  to  the  said  jurors  the  opinion  that  the  said 
warranty  contained  in  the  aforesaid  deed  from  Daniel  Ford  to 
John  Harrington,  was  the  lineal  warranty  of  tenant  in  tail  ip, 
possession,  descending  to  the  heir  in  tail,  and  left  the  said  jury 
nnder  that  impression;  whereas,  the  said  justices  should  have 
charged  the  said  jurors  as  to  the  character  and  effect  of  that 
particular  warranty.' " 

That  part  of  the  charge  referred  to  in  the  seventh  and  eighth 
exceptions,  was  in  the  following  words:  "  The  only  remaining 
point  in  the  defense  which  the  court  have  to  consider  is  the 
effect  of  the  warranty  contained  in  the  deed  from  Daniel  Ford 
to  John  Harrington.  The  defendants'  counsel  contend  that 
this  covenant  of  warranty,  descending  on  Martin  Ford,  the 
plaintiff,  with  lands  of  equal  value  descended  from  the  war- 
ranting ancestor,  shall  bar  him  from  claiming  these  lands  in 
opposition  to  the  deed  of  his  father.  The  court  have  no  doubt 
that  at  common  law,  ^  if  tenant  in  tail  in  possession  conveyed 
his  estate  tail,  with  warranty,  this  warranty  shall  bind  his  heir 
in  tail,  x^rovided  assets  descend  to  that  heir  from  the  warrant- 
ing imcestor  of  equal  value,  but  not  otherwise.  But  it  is  con- 
tended on  the  part  of  the  plaintiff  that  this  law  is  only  appli- 
cable to  foofiments  and  other  conveyances  at  common  law,  and 
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not  to  conyeyances  operating  under  the  statute  of  uaes,  such  as 
a  deed  of  bargain  and  sale.     In  reply  to  this  the  defendants' 
counsel  refer  to  our  act  of  assembly,  1  Del.  Ija.w8,  221,  sec.  4, 
under  which  they  contend  that  a  deed  of  bargain  and  sale  has 
in  all  respects  the  same  operation  in  this  state  as  a  feoffment  in 
England.     This  question  has  heretofore  been  agitated  in  the 
courts  of  this  state,  and  the  same  distinction  has  been  taken, 
but  we  are  not  aware  that  there  has  ever  been  a  decision  of  it. 
The  language  of  our  act  of  assembly  in  regard  to  the  operation 
of  deeds  of  bargain  and  sale  is  very  comprehensive.     It  de« 
dares  that  all  deeds  and  couTeyances  made,  etc.,  '  shall  be  of 
the  same  force  and  effect  here,  for  the  giving  possession  and 
aeiain,  and  make  good  the  title  and  assurance  of  the  lands, 
tenements,   and  hereditaments,   as  deeds  of    feoffment  with 
livety  of  seisin,  or  deeds  enrolled  in  any  of  the  king's  courts  of 
record  at  Westminster,  are  or  shall  be  in  that  part  of  Great 
Britain  called  England.'    In  2  Yeates,  609,  there  is  a  case  of 
ejectment  in  which  one  of  the  defenses  set  up  was  the  warranty 
of  the  plaintiff's  ancestor,  contained  in  a  deed  of  bargain  and 
Bale,  with    assets  descended  to  the  heir,  which  was  insisted 
open  as  a  bar  to  the  plaintiff's  claim;  to  which  he  replied  this 
lame  distinction  between  conveyances  at  common  law,  and 
those  taking  effect  under  the  statute  of  uses.     But  the  court 
d^ded  that  the  plaintiff  was  barred.     The  question  in  the  case 
of  the  Lessee  of  Fisher  and  Caion  v.  Raymond  et  cU,^  which  has 
been  referred  to,  was  very  different  from  the  question  here. 
That  was  a  case  of  the  alienation  of  tenant  for  life  with  war- 
ranty of  herself  and  husband;  and  the  question  was  whether 
the  remainderman  was  bound  by  the  warranty  of  tenant  for 
life;  and  this  depended  upon  the  question  whether  the  statute 
of  4th  and  6th  Ann,  c.  16,  was  in  force  in  this  state.    That 
statate  declares  that  no  such  warranty   shall    bind   the  re- 
mainderman, and  the  court  having  decided  that  that  statute  was 
in  force  in  this  state,  the  defense  was  of  course  abandoned. 
(This  was  a  decision  of  the  supreme  court,  C.  J.  Johns  pre- 
siding.   The  provisions  of   4th   and  6th   Ann,    c.    16,  have 
since  been  expressly  enacted  by  statute:  Dig.  63.)    Upon  the 
whole,  the  court  are  of  opinion  that  the  lineal  warranty  of  a 
tenant  in  tail  in  possession,  descending  with  assets  of  equal 
value  to  the  heir  in  tail,  bars  and  estops  such  heir  from  claim- 
ing the  lands  so  warranted  by  his  ancestor." 

If  the  deed  of  bargain  and  sale  from  Daniel  Ford  to  Johi) 
Haningion,  dated  November  26,  1784,  containing  a  special 


872  FoBD*s  Lessee  v.  Hats.  [Delaware. 

warranty  upon  his  death,  leaving  assets  of  equal  value  to  deaoend 
to  his  heir,  bars  the  estate  tail  or  estops  the  heir  in  tail,  then 
the  title  of  the  lessor  of  the  plaintiff  is  destroyed,  and  there  is 
an  end  to  the  present  action.  In  considering  this  question^  the 
court  recognize  the  law  to  be  as  laid  down  in  2  Bl.  Com.  801, 
that  a  lineal  warranty  by  tenant  in  tail  descending  with  aaseta 
is  a  bar  to  the  issue  in  tail;  and  that  tenant  in  tail  in  possession, 
without  the  forms  of  a  fine  and  recovery,  may,  m  some  cases, 
make  a  good  conveyance  in  fee  simple  by  superadding  a  war- 
ranty to  his  grant,  which,  if  accompanied  with  assets,  bars  his 
own  issue.  We  therefore  do  consider  that  the  deed  of  bargain 
and  sale  with  warranty,  dated  the  twenty-fifth  of  November, 
1784,  executed  by  Daniel  Ford,  the  tenant  in  tail  in  possession, 
conveying  the  land  and  premises  to  John  Harrington,  his  heirs 
and  assigns  (the  same  having  been  acknowledged  and  recordedX 
did,  by  reason  of  the  heir  in  tail  having  by  descent  from  the 
grantor,  his  ancestor,  real  assets  of  equal  value,  bar  and  estop 
the  heir,  whose  right  of  entry  being  thereby  taken  away,  he 
can  not  upon  any  principle  maintain  his  action  of  ejectment. 

We  therefore  are  of  opinion  the  court  below  did  not  err  in 
their  charge  to  the  jury  upon  the  point  as  stated  in  the  appel- 
lant's seventh  and  eighth  exceptions,  and  that  the  judgment  in 
the  court  below  must  be  affirmed  with  costs:  2  Bl.  Com.  116, 
203;  Shep.  Touch.  188;  4  Cru.  435,  tit.  32,  c.  24,  sec.  25;  11^ 
110;  4  Id.  439;  Litt.  712;  2  Co.  lit.  878;  2  Harr.  &  HdH.  418, 
441;  Pink.  Arg't;  2  Burr.  704,  716;  8  Co.  Lit.  880,  a;  1  DsL 
Laws,  221;  Dig.  68. 

Judgment  affirmed. 

Habbihoton,  0.  J.,  not  sitting. 
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IboT  DsBiOBy  UPOH  THE  Death  OT  OiOB,  the  Burvivor  may  be  sned  for  th» 
debt;  and  if  he  ia  inaolvent,  the  estate  of  the  deceased  is  chargeable  ia 
equity. 

KzKimuz  OF  A  DiCBAflED  DxBTOK  is  Dot  liable  to  the  creditors  of  her  has* 
bandy  aa  an  execatrix  de  9on  tort,  when  it  appears  that  her  husband  had 
departed  from  the  state  upon  a  trading  voyage  and  died  abroad,  leaving 
her  with  a  family  to  support,  and  that  before  hearing  of  his  death  she 
used  the  property  left  by  him  in  the  support  of  the  family  and  payment 
of  his  debts. 

Faoekk  ajtd  Sok  bxino  Both  Named  A,  6.,  when  that  name  is  used  without 
explanation,  the  father  is  prima  fade  intended. 

BLyVNDEa  DiRBonoN  of  A,  Pubchasbd  for  Him  a  tract  of  land,  taking  the 
title  thereto  in  A's  name,  and  permitted  A's  son  to  occupy  it,  he  hav- 
ing paid  a  part  of  the  purchase  price;  it  was  held  that  the  titie  both  legal 
sad  equitable  was  vested  in  A,  and  that  the  land  was  not  liable  for  the 
•on'a  debts,  it  appearing  that  the  purchase  was  made  on  A.'s  account 


Tn  iacts  are  stated  in  the  opinion  of  the  court. 

/•  Farrin0on,  for  the  complainant. 

A.  Kinney,  contra. 

Blackvokd,  J.  This  is  a  suit  in  chancery  transferred  from 
the  Vigo  circuit  court,  the  circuit  judge  being  interested.  The 
Ul  states  that  Samuel  Bidleman  and  William  Battels  were 
jointly  indebted  to  the  complainant,  in  1826,  for  the  price  of 
two  thirds  of  an  Orleans  boat  and  cargo  of  corn;  that  Bidleman 
died  in  New  Orleans  within  six  months  or  a  year  after  the  debt 
was  contracted;  that  Battels  is  absent  from  the  country,  and 
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insolvent;  and  that  a  balance  of  the  debt,  being  one  hundred 
and  eighty-two  dollars  and  twenty-five  cents,  remains  unpaid. 
The  bill  farther  states,  that  Samuel  Bidleman,  at  the  time  of 
his  death,  was  possessed  of  considerable  goods  and  chattels  in 
Yigo  county;  that  his  widow,  then  Sally  Bidleman,  took  pos- 
session of  them  and  sold  them;  that,  besides  other  property  of 
the  deceased  received  and  disposed  of  by  the  widow,  there  was 
a  certificate  for  a  half  quarter  section  of  land  in  Yigo  county, 
which  Lad  cost  him  two  hundred  dollars;  and  that  this  land 
certificate,  with  some  other  property,  was  sold  by  the  widow  to 
Benight,  with  whom  she  has  since  intermarried. 

The  object  of  the  bill  is  to  obtain  a  discovery  of  the  assets  of 
Bidleman's  estate,  and  a  payment  out  of  them  of  the  complain- 
ant's demand.  The  defendants  deny  tbe  debt  claimed  by  the 
bill,  except  tbe  sum  of  thirty-tbree  dollars  as  the  price  of  one 
third  of  the  boat,  and  this  sum  is  alleged  to  have  been  paid. 
They  deny  that  Samuel  Bidleman,  deceased,  was  ever  the  owner 
of  the  land  certificate,  or  of  the  land  mentioned  in  the  bill. 
They  aver  that  the  property  of  Bidleman,  made  use  of  by  the 
defendant  Sally,  was  appropriated  by  her  before  her  knowledge 
of  Bidleman's  death,  to  the  payment  of  his  debts  and  the  sup- 
port of  his  family.  They  further  state,  that  since  the  death  of 
Bidleman,  the  defendant  Benight  has  taken  out  letters  of  ad- 
ministration on  the  estate;  that  the  assets  which  have  come  to 
bis  hands  do  not  exceed  fifty  dollars;  and  that  the  balance  of 
that  sum,  after  deducting  the  expenses  of  administration,  he 
has  permitted  the  defendant  Sally  to  retain  as  part  of  the  one 
hundred  dollars  given  to  her  by  the  statute. 

The  first  inquiry  in  this  case  is,  whether  there  is  anything  due 
to  the  complainant  from  Bidleman's  estate?  The  following  is 
the  proof:  In  the  spring  of  1826,  Bidleman  and  Battels  pur- 
chased of  Brown  two  thirds  of  a  boat,  which  they  loaded  with 
com  of  their  own,  except  about  five  hundred  bushels  received 
from  Brown,  and  to  be  sold  for  him  at  New  Orleans.  Brown 
furnished  a  hired  man,  and  part  of  the  provisions  for  the  trip. 
The  boat  soon  after  arrived  safe  at  Natchez,  where  Bidleman 
and  Battels  o£fered  the  corn  for  sale,  but  without  success.  They 
left  Natchez,  two  weeks  after  their  arrival,  for  New  Orleans, 
and  this  is  the  last  we  hear  of  the  boat  or  cargo.  Neither  Bi- 
dleman nor  Battels  ever  returned.  The  former  is  dead,  and  the 
latter  insolvent.  These  facts  show  that  Bidleman  and  Battels 
were  jointly  indebted  to  Brown  for  two  thirds  of  the  boat. 
Whether  or  not  they  were  also  indebted  to  him  for  the  com  he 
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famiBheds  we  shall  not  stop  to  inquire.  On  Bidleman's  death. 
Battels  might  have  been  sued  for  the  joint  debt;  and  on  Bat- 
tels' insolvency,  the  estate  of  Bidleman  became  chargeable  for 
it  in  equity. 

The  next  question  is,  whether  the  defendants,  Benight  and 
Sally  his  wife,  executrix  of  Bidleman,  are  liable  to  a  decree 
for  the  debt,  of  any  part  of  it,  for  having  wasted  the  assets  of 
the  intestate.  It  is  proved  that  when  Bidleman  set  out  with 
the  boat,  he  left  his  wife  and  five  small  children  in  a  destitute 
condition;  and  that  his  debts  were  greater  than  the  personal 
property  he  left  was  worth.  Within  leas  than  a  year  after  his 
departure,  and  before  any  certain  knowledge  of  his  death,  his 
wife  had  made  use  of  the  property  in  the  support  of  his  family 
and  the  payment  of  his  debts.  Among  other  creditors,  she 
paid  the  complainant  thirty-nine  dollars  on  account  of  his  pres- 
ent demand.  We  are  of  opinion  that  she  did  not  make  herself 
liable  to  the  complainant  for  any  amount,  under  these  circum- 
stances, as  executrix  in  her  own  wrong.  It  is  further  proved, 
that  in  1823,  Samuel  Bidleman,  sen.,  then  and  still  resident  in 
New  York,  the  father  of  the  Bidleman  mentioned  in  the  bill, 
delivered  one  hundred  dollars  to  Benight,  with  instructions  to 
buy  land  in  Indiana  with  the  money  for  him,  Samuel  Bidleman, 
sen.;  to  take  the  title  in  his,  the  father's,  name;  and  to  permit 
his  son,  Samuel,  to  occupy  the  land  during  his,  the  father's, 
pleasure.  Benight  accordingly  bought  the  land  mentioned  in 
the  bill  for  Samuel  Bidleman,  sen.,  paid  the  one  hundred  dol- 
lars, money  of  Samuel  Bidleman,  sen. ,  and  received  the  certifi- 
cate assigned  to  Samuel  Bidleman,  by  which  name  both  the 
seller  and  Benight  intended  Samuel  Bidleman,  sen.,  resident  in 
New  York.  Besides  the  one  hundred  dollars  so  paid  by 
Benight,  Samuel  Bidleman,  jun.,  paid  to  the  vendor  of  the 
land  one  hundred  and  ten  dollars  in  property.  Benight  after- 
wards delivered  the  certificate  for  the  land  to  his  principal, 
Samuel  Bidleman,  sen.  From  the  time  of  this  purchase,  in 
1823,  the  laud  was  occupied  by  Samuel  Bidleman,  jun.,  until 
his  departure  for  New  Orleans,  in  1826.  These  are  the  material 
facts  proved  as  to  this  part  of  the  case. 

The  assignment  of  this  land  certificate  must  be  considered, 
under  the  circumstances,  as  having  been  made  to  Samuel  Bidle- 
man, the  father.  It  is  decided  that  if  father  and  son  are  both 
called  A.  B.,  by  naming  'A.  B.,  the  father  prima  facie  shall  be 
intended:  Lepioi  v.  Browne,  1  Salk.  7.  Besides,  it  is  expressly 
proved  that,  in  the  case  before  us,  the  father  was  intended. 
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Bat  notwithstanding  the  assignment  was  to  the  father,  if  the 
purchase  had  been  really  a  joint  one  by  the  father  and  son,  a 
trust  would  have  resulted  to  the  latter,  according  to  the  monej 
paid  by  him:  EllioU  v.  Armstrong^  May  term,  1829;^  BoUford  ▼. 
Burr^  2  Johns.  Ch.  405.  It  appears  to  us,  however,  from  the 
testimony,  that  this  purchase  was  made  on  account  of  the  father 
alone,  and  that  all  the  parties  intended  that  both  the  beneficial 
and  legal  title  should  be  vested  in  him.  What  induced  the  son 
to  advance  a  part  of  the  consideration  money  for  his  father,  oe 
when  or  how  he  expected  to  be  repaid,  if  at  all,  it  is  not  worth 
while  to  indulge  in  conjecture.  It  is  sufficient  for  the  decision 
of  the  cause  to  know  that  the  money  was  not  paid  by  the  son 
with  any  view  of  obtaining,  by  such  payment,  any  title  to  the 
land,  either  at  law  or  in  equity;  and  that,  ia  fact,  no  such  title 
has  ever  been  made  to  him.  It  is  the  opinion  of  the  court, 
therefore,  that  Samuel  Bidleman,  jun.,  had  no  interest  in  the 
land  mentioned  in  the  bill,  and  that  it  can  not  be  made  liable 
to  the  claims  of  his  creditors. 

The  account  of  the  administration  of  Benight  himself »  aa 
rendered  in  the  answer  to  the  bill,  is  not  contradicted.  U 
shows  that  there  are  no  assets  in  his  hands. 

Per  CuBiAH.     The  bill  is  dismissed  with  costs. 


ExBCUTOB  Db  Son  Tobt,  who  liable  as:  Turner  ▼.  CkOd^  17  Am.  Deo. 
661;  Olmn  v.  SmUh,  20  Id.  453;  Johnston  v.  Duncan,  14  Id.  54  One  acting 
Icur  another  aa  servant  is  not:  QivtnS'Y.  Higgins,  17  Id.  742.  May  pay  debts 
of  deceased,  and  plead  plene  admuMravU  aa  against  creditorat  OUmm  ▼• 
SmUh,  20  Id.  452.    Agent  as:  DOesM  v.  Ifapier,  10  Id.  658. 


Habbibon  v.  Lemon. 

[8BLAaKVQBD,SL] 

Absoluts  Dxed  ahd  a  Bond  to  Rbcohtst  upon  the  rapaynMst  «l  lbs 

purchase  money  constitute  a  mortgage. 
DoOTBiinfi  THAT  A  GBAinx)B  shall  not  be  permitted  to  stultify  himawlf,  in 

order  to  avoid  his  deed,  is  not  reoQgniaed  in  modem  timesi  and  thb  mis 

never  did  prevent  the  heirs  of  the  grantor  £rom  showing  his  inoapadty 

to  contract. 
Debd  may  bb  Avoided  bt  thb  Gramtob,  either  at  law  or  in  canity;  if  at 

the  time  of  its  execution  he  was  so  destitute  of  understanding  aa  not  to 

have  a  contracting  mind,  whether  the  incapacity  was  oceaaioned  by 

idiocy,  lunacy,  or  drunkenness. 
Opinion  of  a  Sinolb  Witness  that  a  grantob  waa  too  moch  intozioated  to 

transact  business  when  he  executed  the  deed,  is  not  snfficifliit,  of  itself 

to  avoid  the  deed. 

1.  a  Blackf.  198. 
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Ebbob  to  the  Dubois  circuit  court.  The  facts  are  stated  in 
the  opinion  of  the  court. 

(7.  Fletcher^  for  the  plaintiff; 
G.  L  BatieU^  contra. 

Blagstobd,  J.  This  was  a  bill  in  chancery  filed  by  Harbison 
against  John  Lemon  and  others,  heirs  of  Jacob  Lemon.  The 
bill  states  that  Jacob  Lemon  conveyed  to  Harbison,  the  com- 
plainant, a  certain  tract  of  land  for  a  valuable  consideration; 
and  that  on  the  same  day  Harbison  bound  himself  by  a  bond 
to  reconvey  the  land  to  the  grantor,  on  being  repaid  the  con- 
sideration money  within  a  certain  time.  It  also  alleges  that 
Jacob  Lemon  is  dead,  and  that  the  defendants  are  his  heirs. 
The  prayer  of  the  bill  is  that  the  equity  of  redemption  be  fore- 
closed, and  the  land  sold  for  the  payment  of  the  debt.  The 
answer  of  the  defendants  admits  the  execution  of  the  deed  and 
bond  mentioned  in  the  bill.  It  denies,  however,  that  any  con- 
sideration was  paid  for  the  deed;  and  avers  it  to  have  been 
fraudulently  obtained  by  the  complainant  from  the  grantor, 
whilst  the  latter  was  in  a  state  of  intoxication.  The  only  evi- 
dence in  the  cause  is  one  deposition  introduced  by  the  defend- 
ants. This  deposition  states  that  the  consideration  for  the 
deed,  as  the  witness  understood  from  the  parties,  was  as  stated 
in  the  bill.  It  alleges  further  that  the  grantor,  when  he  exe- 
cuted the  deed,  was  too  much  intoxicated  to  transact  business 
safely.  The  decree  of  the  circuit  court  is  in  favor  of  the  de- 
fendants. 

The  deed  and  defeasance  in  this  case,  taken  together,  amount 
to  a  mortgage.  The  circumstance  of  the  defeasance  being  a 
separate  instrument  from  the  deed  does  not  change  the  nature 
of  the  transaction:  Dey  v.  Dunham,  2  Johns.  Ch.  182.  The 
defendants  wish  to  avoid  this  mortgage  of  their  ancestor,  by 
showing  him  to  have  been  drunk  when  he  executed  the  deed. 
There  are  two  questions  made  in  this  case.  The  first  is, 
whether  a  deed  can  be  avoided  in  any  case  on  the  ground  of 
drunkenness  in  the  grantor?  If  it  may,  then,  secondly,  whether 
the  grantor's  intoxication  as  proved  in  this  case  was  su£Sciently 
great  to  destroy  the  deed? 

The  doctrine  in  England  for  a  long  time  was  that  a  man 
should  not  be  permitted  to  stultify  himself:  Co.  Lit.  247.  It 
was  not,  however,  originally  the  law  of  that  country,  as  is 
shown  in  Fitzherbert's  Natura  Brevium,  202.  Nor  is  it  be- 
lieved to  be  the  law,  either  there  or  here,  at  the  present  time. 
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But  were  that  principle  still  to  be  recognized,  it  would  not 
affect  the  cause  before  us.  It  is  not  the  mortgagor  himself, 
but  his  heirs  that  are  the  defendants  in  this  case;  and  it  was 
never  denied  but  that  the  heirs  might  avoid  the  bond  of  their 
ancestor  on  the  ground  of  his  incapacity  to  contract:  Go.  lat. 
247;  Beverlexfs  case,  4  Co.  123.  The  incapacity  produced  by 
drunkenness  has  been  often  distinguished  from  that  arising 
from  idiocy,  lunacy,  and  the  like.  It  is  said  by  Lord  Coke, 
that  a  drunkard  is  volnntariua  dcmnon,  and  that  his  drunken- 
ness being  of  his  own  procuring,  affords  him  no  privilege:  Go. 
Lit.  247.  This  harsh  doctrine,  however,  has  been  very  con- 
siderably relaxed  since  the  time  of  Coke.  In  later  and  more 
liberal  times  it  has  been  held  that  the  obligor  may  avoid  his 
bond  at  law,  by  proof  that  they  made  him  sign  it  when  he  was 
so  drunk  that  he  did  not  know  what  he  did:  Bull.  N.  P.  172. 
And  it  has  been  also  said  that  a  man  may  be  relieved  in  equity 
against  his  deed,  on  the  ground  of  drunkenness,  if  he  had  been 
made  drunk  through  the  contrivance  of  the  grantee:  Johnson  v. 
UedlicoU,  3  P.  Wms.  130.  The  true  principle  probably  is  that 
a  deed  may  be  avoided,  either  at  law  or  in  equity,  if  at  the  time 
of  its  execution,  the  obligor  was  so  destitute  of  understanding 
as  not  to  know  what  he  was  doing,  whether  the  incapacity  be 
occasioned  by  idiocy,  lunacy,  or  drunkenness. 

The  second  question  is,  was  the  grantor,  in  the  case  befoM 
us,  so  drunk  as  to  be  insensible  to  what  he  did  ?  A  single  wit* 
ness  only  is  called  to  sustain  the  defense.  His  evidence  is,  that 
he  came  up  to  the  parties  about  the  time  when  the  deed  was 
executed,  and  that  the  grantor  was  much  intoxicated,  and  too 
drunk,  in  the  opinion  of  the  vntness,  to  transact  business  safely. 
The  contract  is  not  shown  to  be  unfair;  nor  is  there  any  proof 
that  the  intoxication  was  produced  by  the  grantee's  contrivance. 
The  defendants  rely  on  the  naked  fact  of  drunkenness.  To  en« 
able  them  to  succeed,  they  were  bound  to  prove  the  drunken- 
ness to  have  been  so  great  as  to  produce  an  absolute  privation 
of  understanding  for  the  time,  similar  to  cases  of  idiocy  or  in- 
sanity. This  they  have  not  done.  The  circumstance  of  the 
grantors  being  too  much  intoxicated,  in  the  opinion  |of  a  wit- 
ness, to  transact  business  safely,  is  not  sufficient  of  itself  to 
avoid  the  deed.  It  might  have  been  important  in  making  oat  a 
case  of  fraud,  but  that  was  not  attempted. 

Per  CuBiAX.  The  decree  is  reversed,  with  costs,  cause  ivh 
manded,  etc 
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Dkkd  Absolute — Wbt.v  a  Mobtgags. — For  an  extended  discnasion  of  this 
question,  see  Chime* s  case,  17  Am.  Deo.  300,  where  the  authorities  in  this 
series  and  elsewhere  are  cited. 

DBuiousKinss,  Effect  on  OAPAcrnr  of  Pebson  to  Contract. — It  is 
now  well  settled  that  if  at  the  time  a  person  enters  into  a  contract,  he  is  so  in- 
toxicated as  to  be  without  a  contracting  mind,  such  contract  will  be  avoided 
in  equity  at  the  instance  of  such  party,  or  his  legal  representatives:  Wiggles- 
worth  V.  ateen^  3  Am.  Deo.  602;  Wade  v.  CoheH,  12  Id.  652,  note  653; 
Woothtm  ▼.  Gordon,  14  Id.  743. 


State  v.  Coggswell. 

[8  Blacsvobs,  64.] 

ImDionfEST  FOB  Extobtion  whebb  Nothing  was  Due,  must  aver  that  fact; 
and  if  the  indictment  be  for  taking  more  than  was  due,  it  should  show 
how  much  was  due. 

Ebbob  to  the  Hamilton  dronit  court.  The  opinion  states  the 
facts. 

H,  Brown,  for  the  state. 

G,  Fletcher,  contra. 

Bi^GXFOBD,  J.  This  is  an  indictment  against  a  justice  of  the 
peace  for  extortion.  The  indictment  charges  that  the  defend- 
ant, being  a  justice,  etc.,  did,  unlawfully  and  by  color  of  his 
office,  take  and  extort  from  one  Robert  Still,  the  sum  of  three 
dollars,  which  sum  of  three  dollars  was  not  then  and  there  due 
to  the  said  justice;  contrary  to  the  form  of  the  statute,  etc. 
There  is  a  second  count  to  the  same  e£fect  with  the  first.  The 
circuit  court,  on  motion  of  the  defendant,  quashed  the  indict- 
ment. 

This  indictment  is  clearly  defective.  There  is  express 
authority  for  saying  that  in  an  indictment  for  extortion  where 
nothing  is  due,  it  must  be  averred  that  nothing  was  due;  and 
that  if  the  charge  be  for  taking  more  than  was  due,  the  indict- 
ment must  show  how  much  was  due.  Neither  of  these  allega- 
tions is  contained  in  this  indictment,  and  it  can  not,  there^ 
fore,  be  supported:  Lakers  case,  8  Leon.  268;  4  Com.  Dig.  154. 

Per  OuBux.    The  judgment  is  affirmed.     To  be  certified,  etc. 
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State  ex  rel.  Conley  v.  Flinn. 

[8  BL4GKF0BD,  72.] 

Jusncs  OT  THE  Pkacx  who,  in  the  discharge  of  his  fninisterisl  or 

duties,  acts  corroptly,  is  liable  upon  his  official  bond  to  the  pBxty  io- 
jnred  by  sach  acts. 

Ebbob  to  the  Lawrence  circuit  court 

J.  E.  Famham,  for  the  state. 

C.  Dewey  and  L  Naylor^  corUra. 

McEiNKETy  J.  This  is  an  action  of  debt  brought  against  a 
justice  of  the  peace,  and  his  sureties,  on  his  official  bond. 

The  plaintiff  declares  that  Bobert  Flinn  was  elected  a  justice 
of  the  peace  of  Lawrence  county,  and,  with  the  other  defendants, 
executed,  on  the  nineteenth  day  of  August,  1828,  a  bond  with 
the  condition  that  he  should  faithfully  discharge  the  duties  of 
his  said  office,  and  pay  over  on  demand,  to  the  proper  person 
authorized  or  entitled  to  receive  the  same,  all  moneys  that  shonld 
come  into  his  hands  by  virtue  of  his  office;  avers  that  the  said 
Bobert  Flinn  has  not  kept  and  observed  the  conditions  of  tbe 
said  bond;  but  hath  broken  the  same  in  this,  that  he  has  not 
faithfully  discharged  his  duty  as  such  justice  of  the  peace,  but 
that  he  hath  acted  illegally,  oppressively,  and  corruptly  in  his 
said  office  in  this,  that  one  John  Phillips,  heretofore,  to  vnt,  on 
the  twenty-sixth  day  of  April,  1830,  depositeil  with  him  a  note, 
drawn  by  Joel  Conley  and  John  Dean,  in  favor  of  said  Phillips 
for  twenty-five  dollars,  payable  on  or  before  the  first  of  June, 
1830,  for  collection,  as  a  justice  of  the  peace;  and  that  the  said 
Bobert,  disregarding  his  obligation  to  wait  until  the  first  of 
June,  1830,  and  until  an  action  had  accrued  on  said  note,  did 
unjustly,  unfaithfully,  illegally,  and  corruptly  issue  a  summons 
against  the  said  John  Conley,  on  the  twenty-sixth  day  of  April, 
1830,  summoning  him  to  answer  said  Phillips  in  a  plea  of  debt  on 
the  note  aforesaid;  he  well  knowing  that  said  debt  was  not  due, 
that  said  proceeding  was  contrary  to  law,  and  well  knowing  that 
said  Conley  was  then  absent  from  home  on  business  that  would 
render  his  return  uncertain.  Further  avers  that  said  Bobert,  as 
such  justice  of  the  peace,  after  issuing  such  summons  as  afore- 
said, did  knowingly  receive  from  the  officer,  who  pretended  to 
serve  and  execute  the  same,  a  false  and  illegal  return;  and  that 
the  said  Bobert,  on  the  day  and  year  aforesaid  upon  which  ha 
issued  the  summons,  after  knowingly  receiving  a  false  and  ille- 
gal return  on  the  same,  did  unfaithfully,  illegally,  and  corruptly 
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give  jadgment  against  the  said  Conley,  in  favor  of  said  Phillips, 
for  said  sum  of  twentj*five  dollars,  together  with  interest  from  the 
twentj-sixth  day  of  April,  1830,  till  paid;  he,  the  said  Bobert, 
well  knowing  no  such  debt  was  due,  and  that  it  was  contrary  to 
law  to  give  judgment  on  the  same  day  the  summons  was  issued; 
that  there  was  no  service,  either  actua^l  or  constructive,  and  es- 
pecially knowing  that  no  interest  was  due  from  the  twenty -sixth 
of  April,  1830,  until  paid.  The  plaintiff  further  avers  that  the 
said  Robert,  as  such  justice  of  the  peace,  after  giving  the  said 
judgment,  did,  on  the  same  day,  illegally  issue  an  execution 
upon  the  said  judgment,  which  was  put  into  tbe  bands  of  an 
officer  by  the  said  Eobert,  by  virtue  of  which  unjust,  illegal, 
and  fraudulent  execution  a  horse  belonging  to  said  Conley,  of 
the  value  of  one  hundred  dollars,  was  levied  upon  by  the  said 
officer  in  the  absence  of  said  Conley  and  sold  at  public  sale,  at 
a  great  sacrifice,  for  twenty-five  dollars,  less  than  half  his  value; 
by  means  whereof,  etc. 

The  defendants  demurred  to  this  declaration;  the  demurrer 
was  sustained,  and  judgment  rendered  in  favor  of  the  defend- 
ants.    To  reverse  this  judgment  the  writ  of  error  is  sued  out. 

A  justice  of  the  peace  was  required,  Bev.  Code,  1824,  p.  272, 
to  give  bond  in  the  sum  of  one  thousand  dollars,  with  good 
freehold  security,  for  the  faithful  discharge  of  his  duty,  and  for 
paying  over,  on  demand,  to  the  proper  person  autborized  or  en- 
titled to  receive  tbe  same,  all  moneys  that  might  come  into  his 
hands.     A  bond  executed  agreeably  to  the  statute  is  sued  upon. 

Before  we  advert  to  the  statute,  it  may  be  well  to  inquire  how 
far  a  justice  would  be  liable  for  acts  done  by  vii*tue  of  his  office  ? 
His  duties  are  judicial  as  well  as  ministerial.  For  a  judicial 
act  within  his  jurisdiction,  though  he  should  act  illegally  or  er- 
roneously, he  is  not  liable  for  damages,  unless  he  has  acted  from 
impure  or  corrupt  motives:  Gregory  v.  Broion,  4  Bibb,  28  [7 
Am.  Deo.  731].  Where,  however,  he  acts  corruptly,  liability  at- 
taches. 

In  this  case,  the  charges  in  the  declaration  are  admitted  to 
be  true.  They  present  a  series  of  oppressive,  illegal,  and 
corrupt  acts.  Some  of  them  are  judicial,  and  otbers  ministe- 
rial. A  direct  exercise  of  the  judicial  and  ministerial  power 
with  which  the  justice  was  clothed  is  presented,  by  which,  re- 
gardless of  his  duty,  before  a  cause  of  action  had  accrued,  he 
issues  a  summons,  receives  a  false  return  of  service,  renders 
judgment,  allows  interest  before  the  debt  was  due,  and  on  the 
day  of  issuing  the  summons  issues  an  execution,  and  permits 
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the  property  of  an  absent  person  to  be  sacrificed  for  less  than 
half  its  value.  This  conduct,  we  think,  must  be  nnparalleled  in 
the  history  of  the  state,  and  would,  if  tolerated  by  law,  bring 
the  judicial  department  into  merited  odium  and  contempt.  For 
such  acts  the  justice,  exclusively  of  the  bond,  would  be  subject 
to  damages  at  the  suit  of  t^he  party  aggrieved.  These  acts  could 
only  have  been  committed  by  him  as  a  justice  of  the  peace.  In 
that  character,  and  in  no  other,  is  he  responsible. 

Whether  his  sureties  are  responsible,  must  depend  on  the 
terms  of  the  bond.  They  stipulate  that  he  shall  faithfully 
discharge  his  duty,  and  pay  over  all  money,  etc.  What  are 
the  duties  he  is  faithfully  to  perform  ?  Unquestionably,  all 
that  attach  to  the  office.  It  is,  however,  contended  that  the  faith- 
ful discharge  of  duty  is  confined  to  the  paying  over  money  col- 
lected, etc.  If  this  had  been  the  intention  of  the  legislature,  it 
would  have  confined  the  condition  to  that  particular  part  of  his 
duty.  The  paying  over  the  money  is  only  introduced  as  an 
instance,  and  can  not  be  considered  as  a  limitation  of  the  duty 
to  be  performed,  for  the  violation  of  which  the  sureties  inter- 
pose their  responsibility. 

The  faithful  discharge  of  duty  embraces  not  only  the  integ- 
rity of  the  justice,  but  attaches  to  the  various  duties  of  his 
office.  Is  palpable  and  gross  corruption  a  faithful  discharge  of 
duty  ?  It  is  a  violation  and  abandonment  of  duty;  a  disregard 
of  the  trust  reposed,  its  prostitution  to  the  gratification  of  the 
worst  passions,  and  the  application  of  a  power,  pure  in  itself, 
to  the  production  of  the  greatest  possible  evil.  To  confine  the 
condition  of  the  bond  to  the  mere  payment  of  the  money  col- 
lected, would  be  virtually  to  defeat  its  requirement.  This  con« 
struction  is  supported  by  the  case  of  Minor  el  al.  v.  Theliechan" 
ics'  Bank  of  Alexandria,  1  Pet.  69.  It  was  an  action  of  debt 
against  Minor  and  bis  sureties  upon  an  official  bond.  By  the 
condition  of  the  bond,  he  and  his  sureties  are  bound  that  he 
shall  well  and  truly  execute  the  duties  of  cashier.  It  was  as- 
sumed in  defense,  that  the  sureties  were  only  bound  for  the 
honesty  of  Minor.  The  court  however  said;  "  We  are  of  a  dif- 
ferent opinion.  Well  and  truly  to  execute  the  duties  of  the 
office  includes  not  ouly  honesty,  but  reasonable  skill  and  dili- 
gence. If  the  duties  are  performed  negligently  and  unskillf uUy, 
if  they  are  violated  from  want  of  capacity  or  want  of  care, 
they  can  never  be  said  to  be  well  and  truly  executed."  It  was 
further  said*  "The  security  for  the  faithful  dischaige  of  his 
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dntiesy  would  be  utterly  illusory,  if  we  were  to  narrow  down  its 
import  to  a  guarantee  against  personal  fraud  only." 

It  is  true,  in  this  case  of  Minor,  his  duties  were  entirely  min- 
isterial. In  the  case  before  us,  a  part  of  the  acts  charged  and 
admitted  to  be  true  are  ministerial,  such  as  issuing  the  sum- 
mons and  the  execution,  and  in  these,  if  there  was  corruption, 
it  can  not  be  contended  that  the  justice  hasfaithfully  discharged 
the  duties  of  his  o£Sce.  But  we  are  of  opinion  that  for  corrup- 
tion in  a  judicial  act,  he  and  his  sureties  are  liable  on  the  bond. 
The  langnage  used  is  general,  and  it  must  appear  an  inadmis- 
sible refinement  to  limit  the  undertaking  to  one  class  of  duties 
to  the  exclusion  of  another.  The  sureties  are  responsible  for 
all  acts  of  the  justice,  committed  by  virtue  of  his  office,  and 
for  which,  exclusively  of  the  bond,  he  would  be  individually 
responsible. 

We  are  therefore  of  opinion,  that  the  circuit  court  erred  in 
sustaining^  the  demurrer,  and  rendering  judgment  against  the 
plainti£P. 

Per  CuBiAM.  The  judgment  is  reversed  with  costs.  Gause 
remanded,  etc. 


OwrwKim,  LdABDUTY  OF,  for  acting  in  excess  of  anthority:  Traqf  v.  Wil- 
fisiBu,  10  Am.  Deo.  102;  Flack  v.  Harrington,  12  Id.  170.  See,  as  to  the  lia- 
bility of  judicial  officers  for  miacondact.  Tales  v.  Lansing,  6  Am.  I>eo.  303, 
note,  and  Cvnningkam  v.  BuckUn,  18  Id.  432,  note  440.  See  Bisaell  v.  Gold, 
19  Id.  49a 


Taffe  v.  Warnick. 

[3  BlAJBMWOKDt  111.] 

TaruBMS. — ^The  same  rale  applies  in  the  determination  of  what  chattels  are 
to  be  considered  as  fixtures  between  debtor  and  creditor  as  between  land- 
lord and  tenant. 

CiBDnro  M.VGHINX  SrruATED  in  a  BuHiDiNO  erected  for  the  purpose  of  carry- 
ing on  carding,  and  ready  to  be  put  in  operation,  bat  not  fastened  to  the 
bollding  in  any  way,  is  personal  property,  and  may  be  levied  on  as  such 
upon  an  execution  issued  from  a  justice's  court. 

Appeal  from  the  Clark  circuit  court. 

(7.  Dewey  and  I.  Howk,  for  the  appellant. 

J.  H.  Thompson  and  L  Naylor,  contra, 

Stevens,  J.  An  action  of  trover  for  a  carding  machine.  Flea, 
not  guilty,  a  jury  trial,  and  a  verdict  and  judgment  for  the  de- 
fendant.    The  court,  on  motion  of  the  defendant,  charged  the 
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jury  **  that  if  they  believed,  from  the  evidence,  that  the  carding 
machine  in  question  was  situated  in  a  building  erected  for  the 
purpose  of  carrying  on  carding,  so  as  to  be  ready  to  be  put  in 
operation  and  to  do  business,  although  it  was  in  no  manner  fas- 
tened or  fixed  to  the  building,  except  as  it  stood  upon  the  floor 
in  its  usual  place  of  operation,  it  was  not  liable  to  be  levied  on 
and  sold  as  personal  property  by  virtue  of  an  execution  issued 
upon  the  judgment  of  a  justice."  To  which  charge  the  plaint- 
iff excepted. 

The  only  question  before  us  is,  whether  the  instructions  of 
the  court  to  the  jury  were  correct  ?  This  is  a  vexed  question, 
and  no  certain  decision  or  fixed  rule  on  the  subject  can  be 
found  in  the  books.  It  is,  perhaps,  not  possible  to  establish 
any  certain  principle  that  can  be  easily  applied  to  every  case 
that  may  arise.  There  are  many  chattels  which,  though  they  be 
of  a  movable  nature,  yet,  being  necessarily  attached  to  the 
freehold,  go  along  with  it  in  the  same  path  of  descent  or  aliena- 
tion. These  questions,  generally,  arise  between  five  classes  of 
persons:  1.  Between  heir  and  executor,  and  there  the  rule  ob- 
tains with  the  utmost  rigor  in  favor  of  the  inheritance  and 
against  the  right  to  consider,  as  a  personal  chattel,  anything 
^vhich  has  been  aflSxed  to  the  freehold.  2.  Between  the  execu- 
tor of  the  tenant  for  life,  and  the  remainderman  or  reversioner; 
and  here  the  right  to  fixtures  is  considered  more  favorably  for 
the  executors.  3.  Between  vendor  and  vendee;  and  between 
these  the  rule  is  as  between  the  heir  and  executor.  4.  Between 
landlord  and  tenant;  and  here  the  claim  to  have  articles  consid- 
ered as  personal  property  is  received  with  the  greatest  latitude 
and  indulgence.  5.  Between  debtor  and  creditor;  and  here 
there  appears  to  be  no  rule  fixed.  Which  of  the  above  rules  is 
to  be  applied  between  debtor  and  creditor,  or  whether  either  of 
them,  is  a  question  of  much  doubt.  We,  however,  incline  to 
think,  that  the  rule  between  landlord  and  tenant  comes  nearer 
to  the  principle  that  ought  to  govern  than  either  of  the  others. 

Between  executor  and  heir,  all  manner  of  fixtures,  such  as 
shelves  and  fixtures  in  a  house,  posts,  rails,  and  inclosures, 
pigeons  in  a  pigeon-house,  deer  in  a  park,  fish  in  a  pond,  machin- 
ery of  all  kinds  fixed  in  a  house  for  carrying  on  a  trade  or  manu- 
facturing, vats,  copper  stills,  and  distilling  apparatus,  parti- 
tions, potash  and  soap-boilers'  kettles,  salt  pans,  etc. ,  go  with 
the  freehold.  But  in  modem  times,  for  the  encouragement  of 
trade  and  manufactures  as  between  landlord  and  tenant,  most 
of  these  things  are  now  treated  as  personal  property,  which 
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seem,  in  a  yeiy  considerable  degree,  to  be  attached  to  the  free- 
hold. Thns,  things  set  up  by  a  tenant,  in  relation  to  his  busi- 
ness or  trade,  as  vats,  coppers,  tables,  and  partitions  belonging 
to  a  soap-boiler,  chimney  pieces,  wainscots,  cider  mills  and 
press,  buildings  resting  on  blocks  and  not  let  into  the  soil,  bark 
mills,  fire-engines,  post  wind-mills,  machinery  for  spinning  and 
carding,  though  nailed  to  the  floor,  copper  stills  and  distillery 
apparatus,  though  fixed,  are  held  to  be  personal  property  be- 
tween landlord  and  tenant. 

If  the  rule  between  heir  and  executor  should  be  applied  be- 
tween debtor  and  creditor,  it  would  undoubtedly  open  a  door 
to  much  fraud  and  injustice.  The  creditor  of  a  tenant  would 
be  prohibited  from  executing  and  selling  any  of  the  numerous 
articles  and  things  first  above  enumerated,  because  between  heir 
and  executor  they  are  not  personal  property,  but  are  considered 
as  x>art  of  the  landlord's  freehold.  But  the  tenant  himself,  when- 
ever he  desired  so  to  do,  could  take  them  and  dispose  of  them 
to  his  own  use,  they  being  personal  goods  between  landlord 
and  tenant.  It  has,  however,  been  suggested  to  divide  the  rule 
and  make  it  operate  on  persons  agreeably  to  their  situations. 
That  between  the  creditor  of  a  tenant  and  the  tenant  himself, 
everything  should  be  considered  personal  goods  which  would 
be  considered  personal  goods  between  the  tenant  and  his  land- 
lord; but  between  the  creditor  of  the  owner  of  real  estate  and 
the  owner  himself,  the  rule  between  heir  and  executor  should 
be  applied.  This  would  be  unequal  in  its  operation;  one  class 
of  men  would  be  subject  to  one  rule  of  conduct,  and  another 
class  subject  to  another  rule.  The  machinery,  etc.,  of  the 
mannfactarer,  tradesman,  or  mechanic  could  be  seized  and  sold 
as  personal  goods,  if  he  were  a  tenant,  but  if  he  owned  the  soil 
it  could  not. 

Upon  the  most  mature  and  deliberate  examination  which  we 
have  been  able  to  give  the  subject,  and  upon  a  full  considera- 
tion of  all  the  leading  cases  to  be  found  in  the  books  materially 
relative  to  the  subject,  we  are  of  opinion  that  the  same  rule 
should  be  applied  between  debtor  and  creditor,  that  is  applied 
between  landlord  and  tenant.  We  think  that  rule  more  likely 
to  give  satisfaction  and  answer  the  ends  of  justice,  generally, 
than  either  of  the  others. 

In  the  case  of  Cresson  v.  SUnU,  17  Johns.  116  [8  Am.  Dec. 

373],  the  court  held  that  machinery  for  spinning  flax  and 

tow,  and  carding  machines  used  in  a  manufactory,  which  were 

attached  to  the  building  by  an  upright  board  resting  on  the 
Ak.  Dso.  Tol.  xxni-26 
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frames  and  fastened  at  the  ceiling,  and  by  cleats  nailed  to  the 
floor  round  the  feet  of  the  frames,  etc.,  were  personal  property 
and  subject  to  an  execution  of  fi,  fa.  as  personal  property.  In 
PooVa  case^  1  Salk.  368,  it  was  held  by  the  court  that  the  vats, 
tables,  partitions,  etc.,  of  a  soap  boiler  were  personal  goods, 
and  liable  to  an  execution  oifi^fa,  as  personal  goods. 

In  the  case  now  before  us,  we  think  the  carding  machine  in 
question  was  personal  goods,  and  liable  to  be  seized  and  sold 
by  an  execution  of  fi^fa,  issued  by  a  justice  of  the  peace,  and 
that  the  instructions  of  the  court  to  the  jury  were  incorrect. 

Per  CuBiAM.  The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs. 

Cause  remanded,  etc. 

FiXTiTBBB,  What  abs:  Farrar  v.  StaekpoU^  19  Am.  Deo.  201;  Qrait  ▼• 
Holdship,  17  Id.  680,  note,  686;  MOUry.  Phmb,  16  Id.  456. 

Idxm,  What  asb  not:  Huni  ▼.  MuUanpky,  li  Am.  Deo.  800,  ndbd,  80St 
Hobnea  ▼.  Trtmper^  11  Id.  238^  note,  241;  Cfreaatm  ▼.  SUmi^  8  Id.  S73;  noto^ 
87ft. 
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Nelson's  Heirs  v.  Glat's  Hetbb. 

[7  J,  J,  IffAMHATJ*,  188.] 

PkiBClFUB  Sbttled  bt  an  Appellate  Court  in  reversing  a  judgment  of  an 
inferior  court  are  conclusive  upon  the  parties. 

At  Cohmon  Law,  one  Tenant  in  Ck)HM0N  was  not  liable  to  his  co-tenant  for 
waste,  nor  for  the  profits  of  the  common  estate,  although  he  may  have 
embezzled  such  profits  and  appropriated  them  to  his  own  use.  This  rula 
has  been  changed,  by  statute,  both  in  England  and  this  state. 

Where  one  Tenant  in  Common  Entebs  upon  the  common  estate,  which 
yields  no  profit,  and  so  improves  it  as  to  make  it  productive,  he  is  enti« 
tied  to  all  the  profits  produced  by  reason  of  such  improvements,  to  tha 
^elusion  of  his  co-tenant. 

UroN  THE  Pabtttion  of  a  Tract  or  Land,  improvements  should,  together 
with  the  lands  on  which  they  are  erected,  be  set  aside  to  the  co-tenant 
who  erected  them,  and  without  making  any  allowance  against  him  for 
the  increase  in  valae  occasioned  by  his  improvements. 

Upon  such  Pabtition,  if  a  Portion  of  the  improved  land  is  allotted  to  tha 
party  not  making  the  improvements,  he  is  not  liable  to  his  co-tenant  for 
the  valne  of  such  improvement,  nor  is  the  latter  liable  to  the  former  for 
rent  of  the  improved  land  allotted  to  the  former. 

0qr8  upon  Appeal  will  Only  be  Given  to  those  who  proeeoute  the  appeal, 
and  not  to  those  who  compromise  during  its  pendency,  notwithstanding 
the  judgment  is  reveised  as  to  all. 

Appbai.  from  the  Bourbon  circuit.    Bill  in  chancery.    The 
bets  are  stated  in  the  opinion. 

Brown  and  Bledsoe,  for  the  appellants. 

Crittenden,  coTitra. 

By  Court,  Underwood,  J.    We  approve  of  the  principles  upon 
which  the  lands  in  contest  have  been  equally  divided  between 
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the  parties  litigant.  The  controversy  has  assumed  no  new  as- 
pect since  it  was  decided  by  this  court,  which  can  authorize  the 
assignment  of  more  than  half  the  lands  to  the  appellants.  But 
on  this  point  we  regard  the  opinion  of  this  court,  heretofore 
delivered,  as  concluding  the  rights  of  the  parties,  and  that  in 
remanding  the  cause  it  was  intended  that  nothiog  more  should 
be  done  than  carry  into  effect  the  principles  settled  as  appli- 
cable to  their  rights.  See  the  case  in  5  Litt.  250,  where  the 
points  are  sufficiently  stated. 

Upon  the  return  of  the  case,  the  appellants,  by  a  second 
amendment  of  the  original  bill,  offered  to  bring  into  parti- 
tion the  settlement  of  four  hundred  acres,  and  to  submit 
to  a  division  according  to  the  decision  of  this  court.  This  fact 
constitutes  a  sufficient  reason  for  disregarding  those  assign- 
ments of  error  which  impeach  the  decree,  because  six  hundred 
acres  of  land  were  not  allotted  to  the  appellant. 

The  circuit  court,  by  an  interlocutory  decree,  directed  an  ao- 
count  to  be  taken  of  rents  and  profits  and  improvements.  From 
the  report  of  the  commissioners,  it  appears  that  the  total  value 
of  the  improvements  made  by  the  appellants,  and  those  hold- 
ing under  them  upon  the  lands  allotted  to  th^defendants,  now 
appellees,  which  was  regarded  as  safe,  not  being  covered  by 
any  interfering  adverse  claim,  amounted  to  one  thousand  five 
hundred  and  forty  dollars,  and  that  the  rents,  for  the  use  of 
the  improvements  so  made,  amounted  to  two  thousand  foux 
hundred  and  fifty  dollars  and  sixty-nine  cents  in  value,  thoft 
showing  an  excess  of  rents  of  nine  hundred  and  ten  dollars  and 
sixty-nine  cents.  The  circuit  court  reduced  this  balance  to 
eight  hundred  and  thirty-eight  dollars  and  sixty-seven  cents, 
upon  the  ground  that  the  commissioners  had  allowed  renta 
apon  a  part  of  the  lands  improperly,  by  computing  the  rent  on 
some  of  the  improvements  for  time  running  before  the  appel* 
lants  had  notice  of  the  claim  of  the  ancestor  of  the  appellees. 
The  circuit  court  decreed  that  the  appellants  should  pay  tha 
appellees  the  aforesaid  sum  of  eight  hundred  and  thirty-eight 
dollars  and  sixty-seven  cents  on  or  before  a  given  day  in  tha 
ensuing  term,  and  upon  the  payment  being  made,  that  the  ap* 
pellees  should  convey  the  lands  allotted  to  the  appellants. 

The  appellants  did  not  pay  the  money  as  required  by  the  de- 
cree of  the  court.  Whereupon  the  court  dissolved  the  injono- 
tion,  and  gave  the  heirs  of  Clay  the  benefit  of  the  judgment  in 
ejectment  obtained  against  the  appelhints,  and  dismissed  thaix 
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bill  without  prejudice,  decreeing  costs  against  them.  To  re- 
verse this  decree,  the  appellants  prosecute  an  appeal. 

We  think  that  the  chancellor  should  have  regarded  the  ap- 
pellants and  appellees  as  tenants  in  common.  It  is  true,  that 
the  appellants  had  not  the  legal  title,  but  then  their  right  to  it 
was  established;  and  equity,  upon  the  establishment  of  a  right, 
will  regard  the  consequences  resulting  from  it,  and  dispose  of 
incidental  matters  in  the  same  manner^  though  the  right  to  it 
was  purely  legal  from  the  beginning.  Accordiug  to  the  doc- 
trines of  the  common  law,  one  tenant  in  common  was  not  liable 
to  his  companion  for  waste,  or  the  profits  of  the  estate,  although 
he  may  have  embezzled  the  profits,  or  appropriated  to  himself 
the  whole.  The  injustice  of  this  doctrine  was  obviated  in 
England  by  the  statutes  of  Westminster,  2,  6,  22,  and  4  Ann, 
c  16;  the  first  giving  an  action  for  waste,  and  the  second  an 
account  for  the  profits:  2  Com.  194;  Bac.  Abr.,  tit.  Joint  Ten- 
ant and  Tenants  in  Common,  letter  L.  The  provisions  of  the 
statutes  of  Ann  were  in  substance  adopted  by  an  act  of  the 
colonial  legislature  of  1748:  See  note  19,  Tucker's  Black.  194. 
This  court,  in  the  case  of  Coleman  v.  EiUchenaon,  3  Bibb,  211 
[6  Am.  Dec  649],  refer  to  an  act  of  our  parent  state,  passed  in 
1784,  which  authorizes  *'  actions  of  account  in  favor  of  one  joint 
tenant,  or  tenant  in  common,  against  another,  as  his  bailiff,  for 
receiving  more  than  his  just  share."  It  may  therefore  be  safely 
laid  down  as  the  law,  that  a  joint  tenant,  or  tenant  in  common, 
who  commits  waste,  or  who  receives  more  of  the  rents  and 
profits  than  comes  to  his  share,  to  be  apportioned  according  to 
his  interest  in  the  estate,  is  liable  to  his  co-tenant  for  the  waste 
or  for  the  excess  of  rents  and  profits  above  his  share,  under  the 
statutory  provisions  aforesaid. 

But  when  the  estate,  at  the  commencement  of  the  joint  ten- 
ancy or  tenancy  in  common,  yields  no  rent  or  profit,  and  one  of 
the  tenants  enters,  and  by  improving  the  estate  renders  it  pro- 
ductive, can  the  co-tenant,  who  expends  neither  money  nor 
labor,  come  in  and  claim  a  share  of  the  profits?  This  seems  to 
be  the  question  in  the  present  case.  The  record  does  not  show 
that  the  appellees.or  their  ancestor,  made  any  improvements  upon 
the  land;  on  the  contrary,  all  the  improvements  appear  to  have 
been  made  by  the  appellants  and  those  holding  under  them,  or 
by  persons  who  were  not  tenants^  and  who  paid  no  rents  to  the 
appellants.  Under  these  circumstances,  we  do  not  perceive  the 
principle  upon  which  the  appellees,  or  their  ancestor,  as  a  co- 
tenant  in  common,  can  claim  rents.    It  is  clear  that  it  could  not 
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be  done  at  common  law,  nor  is  there  anything  in  the  statate  of 
4  Ann,  c.  16,  or  the  acts  of  Virginia,  which  can  sanction  the 
claim  to  rents  by  the  appellees  or  their  ancestor. 

These  statutes  were  not  designed  to  create  a  right  in  favor  of 
a  co-tenant  who  expended  nothing,  to  share  the  profits  result* 
ing  from  the  money  or  labor  expended  by  his  companion;  bat 
they  were  intended  to  give  a  remedy,  by  which  the  profits  of 
the  estate,  growing  out  of  its  condition  when  acquired,  or 
which  the  estate  yielded,  or  would  yield,  independent  of  any 
extraordinary  expenditure  by  the  party  receiving  the  profits, 
might  be  apportioned  according  to  the  interests  of  the  co- 
tenants,  and  the  receiver  compelled  to  account  to  his  co-tenant 
for  his  share.  Thus,  the  statutes  enforced  no  more  than  was 
required  by  the  principles  of  morality. 

If  A.  and  B.  are  tenants  in  common  of  an  unimproved  large 
tract  of  land,  A.  has  an  unquestionable  right  to  enter  upon  and 
improve  it,  by  making  a  farm  thereon.  If  he  leaves  a  full  poiv 
tion  of  its  value,  in  its  unimproved  state,  to  satisfy  the  interest 
of  B.  on  partition,  it  would  be  unjust  to  permit  B.  to  claim  the 
part  improved  by  A.,  or  to  insist  that  the  enhanced  value  of  the 
land,  owing  to  the  improvements  made  by  A.,  should  be  taken 
into  consideration  in  making  the  partition.  If,  for  instance, 
the  tract  contained  one  thousand  acres,  worth,  in  its  unim- 
proved state,  ten  dollars  per  acre,  and  was  susceptible  of  an 
equal  division  in  value,  by  laying  it  off  in  two  lots  of  five  hun- 
dred acres  each,  then  complete  justice  would  be  effected  in  the 
partition  (the  tenants  in  common  holding  equal  interests),  by 
assigning  to  B.  five  hundred  acres  of  land  in  its  unimproved 
state.  If  the  improvements  made  by  A.  were  worth  five  thou- 
sand dollars,  the  whole  tract,  as  improved,  would  then  be  worth 
fifteen  thousand  dollars.  By  giving  to  B. ,  in  the  partition,  half 
the  value  of  the  whole  tract  as  improved,  and  making  up  hia 
share  in  unimproved  land  at  ten  dollars  per  acre,  he  would  get 
seven  hundred  and  fifty  acres,  leaving  two  hundred  and  fiftj 
only  for  A. ,  including  his  improvements.  Thus  A.,  in  conse- 
quence of  his  labor  and  money  expended  in  improvements, 
would  lose  two  hundred  and  fifty  acres  of  land,  worth  ten  dol- 
lars per  acre,  which  he  would  have  obtained  had  he  acted  like 
B.,  and  made  no  improvement  upon  the  estate  held  in  common. 
Such  a  case  need  only  be  stated  to  present  the  glaring  iujustioo 
of  a  partition  upon  such  principles.  In  practice,  our  courts 
have  uniformly  protected  the  improvements  made  by  joint  ten- 
ants or  tenants  in  common,  by  causing  them  to  be  assigned  in 
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the  partition  to  the  tenant  makiDg  thorn,  without  giving  the 
other  tenant  any  advantage  in  the  division  in  consequence  of 
the  enhanced  value  of  the  land  resulting  from  them.  The 
propriety  of  this  rule  is  recognized  in  the  decree,  for  it  directs 
that  the  rule  shall  be  observed  if  practicable.  But  it  was 
found  that  a  just  portion  of  the  lands  could  not  be  allotted  to 
the  appellees,  without  including  improvements  made  by  the  ap- 
pellants, or  those  holding  under  them. 

We  perceive  no  reason  for  allowing  the  appellees  rents, 
merely  because  they  happened  to  get  a  portion  of  the  improve- 
ments in  the  division.  If,  by  the  improvements,  the  land  was 
made  more  valuable,  then,  by  getting  improved  land,  the  ap- 
pellees have  been  benefited  by  the  labor  of  others,  without  pay- 
ing an  equivalent. 

How  they  should  be  entitled  to  demand  rent,  upon  any  principle 
of  morality  or  law,  when  they  were  not  entitled  to  any  improve- 
ments, if  it  had  been  possible  to  make  an  equal  partition  of  the 
land,  regarding  it  in  its  unimproved  state,  we  can  not  perceive. 
If  one  joint  tenant,  or  tenant  in  common,  covers  the  whole  of 
the  estate  with  valuable  improvements,  so  that  it  is  impossible 
for  his  co-tenant  to  obtain  his  share  of  the  estate  without  in- 
elnding  a  part  of  the  improvements  so  made,  the  tenant  making 
the  improvements  would  not  be  entitled  to  compensation  there- 
for, notvnthstanding  they  may  have  added  greatly  to  the  value 
of  the  land;  because  it  would  be  the  improver's  own  folly  to  ex- 
tend his  improvements  over  the  whole  estate,  and  because  it 
would  be  unjust  to  permit  a  co-tenant,  at  his  pleasure,  to  charge 
another  co-^nant  with  improvements  which  the  individual 
changed  may  not  have  desired.  In  such  a  case,  the  improver 
stands  as  a  mere  volunteer,  and  can  not,  without  the  consent  of 
his  co-tenant,  lay  the  foundation  for  charging  him  for  improve- 
ments. If  compensation  for  improvements,  thus  made,  can  not 
be  recovered,  we  do  not  see  how  the  maker  of  them  can  be  re- 
quired to  pay  rent,  or  the  profits  arising  from  his  labor  and 
money,  voluntarily  expended  for  the  advantage  of  another.  We 
think  he  has  lost  enough  by  the  folly  of  making  valuable  im- 
provements for  which  he  can  not  obtain  compensation.  The 
doctrines  growing  out  of  our  occupant  laws  do  not  apply  to  this 


The  only  plausible  ground  upon  which  we  would  place  a 
daim  for  rents  on  the  part  of  the  appellees  is,  that  the  appellants 
had  irregularly  resisted  a  partition,  and  had  actually  disseised 
the  appellees,  or  their  ancestor.     Upon  scrutinizing  the  facts. 
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we  can  not  place  the  claim  for  rents  upon  any  such  foandation. 
On  the  contrary,  it  seems  to  us  that  the  appellants  have  heen 
anxiously  endeavoring  for  years  to  effect  a  partition  of  the  land, 
and  that  the  ancestor  of  the  appellees  has  been  resisting  their 
efforts  and  denying  their  right  to  partition. 

So  much  of  the  decree,  therefore,  as  directed  the  payment  of 
eight  hundred  and  thirty-eight  dollars  and  sixty-seven  cents  by 
the  appellants  to  the  appellees  for  rents,  is  erroneous.  Even  if 
it  had  been  proper  to  allow  rents,  we  can  not  perceive  how  the 
failure  to  pay  the  amount  decreed  for  rents  jubtifies  the  dismissal 
of  the  bill,  and  the  refusal  of  the  coart  to  carry  the  partition 
made  into  full  effect,  by  requiring  the  appellees  to  oonyey  the 
title  to  the  appellants  for  their  part  of  the  land. 

The  decree  is  therefore  reversed,  and  the  case  remanded,  with 
directions  to  enter  a  decree  in  conformity  to  this  opinion. 

It  seems  that,  since  the  appeal  was  made,  a  part  of  the  appel- 
lants have  compromised  with  Clay's  heirs,  and  a  dismissal  of 
the  appeal  was  the  consequence.  The  order  of  dismissal  on  the 
application  of  part  of  the  appellants  upon  afiBidavits  filed  was  set 
aside,  and  this  has  produced  some  difficulty  in  giving  a  proper 
disposition  of  the  cause,  as  only  part  of  the  appellants  persevere 
in  prosecuting  the  appeal.  When  we  consider  that  the  dismissal 
of  the  bill  in  the  circuit  court  was  without  prejudice,  and  that 
all  parties,  if  that  dismissal  remains  unreversed,  would  stand 
upon  their  original  equity,  and  would  not  be  concluded  by  the 
decree,  we  have  thought  it  best  to  reverse  the  decree  of  the  cir- 
cuit court  in  respect  to  all  parties,  and  remand  the  cause. 
When  the  case  returns,  Clay's  heirs  may  then  have  an  oppor- 
tunity of  showing  that  they  have  purchased  in  the  shares,  or  com* 
promised  with  a  part  of  Nelson's  heirs,  in  which  event  the  cir* 
cuit  court  will  decree  in  favor  of  those  only  who  have  retained 
their  interest. 

The  parties  who,  as  appellants,  prosecuted  the  appeal,  and 
who  are  mentioned  in  the  affidavits,  and  those  alone,  may  have 
a  judgment  for  their  costs  in  this  court. 

Nicholas,  J.,  absent. 

Co-tenants. — ^At  the  common  law  one  oo-tenant  had  no  remedy  agMnrt 
another,  who  received  all  the  rente  and  profits  of  their  common  property: 
Chambers  v.  Chambers^  14  Am.  Dec.  «585,  note  686.  In  several  of  the  states 
assumpsit  has  been  sustained  by  one  co-tenant  against  another  to  recover  his 
Bhare  of  the  rents  and  profits  received  by  the  latter:  Id.;  Gardiner  Mamv/i 
Co,  V.  Ileald,  17  Id.  248.  See  Freeman  on  Co-Tenancy  and  Partition,  aeea» 
280-284.     Assumpsit  may  be  maintained  by  one  against  the  other  when  llif 
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joint  interest  has  terminated:  Fanning  v.  Chadwicky  15  Am.  Deo.  233.  Di« 
Tision  of  land  between,  how  made:  Patrick  y.  Marshall,  4  Id.  670;  Hart  ▼. 
ffavdtins,  6  Id.  666.  Where  one  of  two  tenants  in  common  sella  their  oom- 
roon  estate,  and  reoeives  all  the  money  therefor,  the  other  can  maintain  an 
action  for  hia  moiety  against  the  other:  Coles  y.  Coles,  8  Id.  231. 

Pabtition.— Jnrisdictiou  to  make,  is  concurrent  at  law  and  in  equity: 
BtdtTY.  BuUiU,  13  Am.  Pec.  161.  Matter  of  right,  when:  Wiseley  v.  Wiseiey, 
16  Id.  712.  By  parol  inyalid:  Porter  y.  Perkins,  4  Id.  62;  when  yalid,  il 
followed  by  possession:  Jackson  y.  Harder,  4  Id.  262,  note  266;  Haugha* 
hough  ▼.  Hcmald,  5  Id.  648;  Jackson  y.  Vosburgh,  6  Id.  276. 


GOMMONWEAI/TH  FOB  LeE  ET  AL.    V.  O'CULL  ET  Alu 

[7  J,  J,  IffiMHifJi,  149.] 

BxauuTiON  IflSUKD  TO  A  CouMTT  in  which  the  defendant  does  not  reside  is 
irregular  under  the  act  of  1827,  but  not  yoid,  and  an  officer  is  compelled 
to  obey  its  mandate,  notwithstanding  the  defendant  in  execution  may 
haye  the  writ  quashed  on  motion. 

OincEB  IS  NOT  BoTTND  TO  Obxt  A  VoiD  Pbogess,  nor  will  it  be  any  justifi- 
cation to  him  for  any  act  done  in  pursuance  of  it;  but  where  it  is  merely 
irregular  it  is  a  sufficient  justification,  and  he  must  execute  it. 

OOHBTABLS  IS  A  MiKiSTEBiAL  Offigeb,  and  it  IS  not  his  duty  to  decide  en 
the  r^ularity  or  mere  erroneousness  of  a  judgment  or  of  any  process 
directed  to  him  for  enforcing  it. 

pLAnmTF  vf  ExBcnnoN  is  responsible  to  the  defendant  for  enforcing  an 
irregular  execution. 

Ebbob  to  the  Mason  circuit.  Debt.  The  facts  are  stated  in 
the  opinion. 

CriUenden,  for  the  plaintifis. 

BeaUy,  for  the  defendants. 

By  Court,  Bobsbtson,  C.  J.  This  is  an  action  of  debt  against 
(yCoIl  and  his  sureties,  on  his  o£5ciaI  bond,  as  constable  of 
Mason  county,  for  his  failure  to  execute  and  return  two  writs 
of  Jieri  facias,  which  had  been  issued  by  a  justice  of  the  peace 
of  Fleming  county,  in  favor  of  the  relators,  and  delivered  to 
him  whilst  in  full  force. 

On  the  trial,  on  the  general  issue,  the  circuit  court  instructed 
the  jury  that  as  the  defendant  in  the  executions  resided  in 
Fleming,  and  no  fact  had  been  shown,  according  to  the  act  of 
1827,  which  authorized  the  issuing  of  them  to  Mason,  the  con- 
stable was  not  responsible  for  failing  to  obey  their  mandate; 
and  thereupon  a  verdict  and  judgment  were  rendered  in  bar  of 
the  action. 

This  instruction  presents  the  only  point  which  is  material^ 
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and  as  it  clearly  appears  that  the  executions  were  improvidentlr 
directed  to  Mason  county,  the  only  thing  to  be  determined  is, 
whether  that  circumstance  shall  exonerate  the  officer  from  lia- 
bility for  failing  to  levy  or  return  them  after  he  had  received 
them. 

The  executions  were  not  void:  Ognell  v.  Paston^  Cro.  Eliz.  165; 
Bash's  casie.  Id.  118;  Burton  t.  Eyre^  Cro.  Ja.  289;'  Shirley  v. 
Wright,  1  Salk.  273;  Campbell  v.  Cumming  el  aL,  2  Burr,  1187; 
Cramer  v.  Van  Alstyne,  9  Johns.  386;  Wilson  v.  Huston,  4  Bibb, 
332;  Blaine  v.  The  Ship  Charles  Carter,  4  Cranch,  332;  ScoU  t. 
Shaw,  13  Johns.  378. 

The  analogy  between  the  foregoing  cases  and  this  case  is 
sufficient  to  show  that  these  executions  were  only  irregular; 
and  such  seems  to  be  the  effect  of  the  decision  of  this  court  in 
Cox  V.  Nelson,  1  T.  B.  Mon.  94  [15  Am.  Dec.  89]. 

An  officer  is  not  bound  to  obey  a  void  process,  nor  will  it  jus- 
tify him  for  any  act  done,  or  attempted  by  him,  in  enforcing  it. 
But  a  process  merely  irregular  or  erroneous  wiU  be  a  good  ]u». 
tification  to  the  officer  for  whatever  he  may  have  done  rightly 
in  obedience  to  its  mandate;  because  his  province  is  ministerial 
and  executive,  and  it  is  therefore  not  his  duty  to  decide  on  the 
regularity  or  mere  erroneousness  of  a  judgment,  or  of  any  pro> 
cess  directed  to  him,  for  enforcing  it.  But  whether  any  irreg- 
ularity or  mere  error  in  the  judgment  or  execution  will  exon- 
erate the  officer  from  all  common  law  liability  for  failing  to  levy 
or  return  the  execution,  is  not  precisely  the  same  question.  In 
Wilson  V.  Huston,  supra,  this  court  decided  that  the  fact  that  an 
execution  had  been  made  returnable  to  a  day  more  remote  than 
any  prescribed  by  law,  was  no  answer  to  a  motion  against  the 
officer  who  received  it,  for  the  statutory  penalty  for  failing  to 
return  it.    But  that  case  and  this  are  not  perfectly  analogous. 

1.  When  an  officer  receives  an  execution,  it  may  be  his  duty 
to  return  it,  if  not  void,  even  though  he  may  not  have  been 
bound  to  levy  it;  and,  in  this  case,  this  suit  is  brought  for  fail- 
ing altogether  to  execute. 

2.  The  liability  to  a  penalty  for  failing  to  return  an  execution 
within  a  month  from  the  return  day,  is  fixed  by  statute,  but 
whether  an  officer  be  liable  in  an  action  of  debt,  on  his  official 
bond,  for  failing  to  levy  or  return  an  irregular  execution,  must 
be  tested  by  common  law  principles. 

Therefore,  although  the  ca^e  of  Wilson  v.  Husfon  is  an  im« 
posing  authority  against  the  judgment  of  the  circuit  court,  it  is 

1.  BwrtoH  ▼.  Ep^  Oro.  Jao.  n^ 
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not  conclusive.  But  we  have  not  been  able  to  find  any  author- 
it  J  fpr  excusing  the  constable;  and  his  legal  liability  seems 
eetablished  not  only  by  Wilson  v.  Huston,  4  Bibb,  but  also  by 
strong  analogies. 

In  some  of  the  cases  already  cited,  and  in  many  others,  it  has 
been  uniformly  decided  in  England  that  if  an  officer,  after  levy- 
lug  a  capias  ad  salisfadendum,  permit  the  prisoner  to  escape,  the 
mere  irregularity  or  erroneousness  of  the  execution  will  not  bar 
an  action  by  the  plaintiff  in  the  execution  for  damages  for  the 
escape.  One  reason  assigned  for  the  decision  is,  that  the  exe- 
cution would  be  a  sufficient  shield  to  the  officer  for  the  capture 
and  imprisonment,  and  therefore  he  should  be  required  to  keep 
the  prisoner  safely.  But  in  Ognell  v.  Fasten,  and  Scott  v.  Shaw, 
and  many  other  cases,  a  more  direct  and  specific  reason  is 
suggested;  that  is,  that  an  irregular  process  is  voidable  at  the 
instance  of  the  party  only;  that  it  is  good  until  so  avoided;  and 
that  it  is  not  allowable  to  the  officer  to  whom  it  is  directed,  to 
dispate  its  authority,  or  take  advantage  of  its  irregularity,  as  it 
will  be  a  justification  to  him.  It  seems  to  us  that  this  reasoning 
contains  the  true  principle,  and  we  can  perceive  no  reason  why 
an  irregalarity  in  the  process  should  excuse  the  officer  for  diso- 
beying it  altogether,  when,  as  it  must  be  conceded,  the  same 
irregularity  would  not  excuse  an  escape. 

The  same  principle  must  equally  apply  to  both  cases;  that  is, 
that  the  defendant  in  the  execution  may  or  may  not  take  ad- 
vantage of  the  error  or  irregularity;  that  the  officer  must  not 
presume  to  decide  upon  it,  and  that,  therefore,  if  it  be  not 
avoided,  his  only  duty  or  privilege  is  to  obey  its  mandate.  The 
only  reason  why  an  irregular  process  will  be  a  good  justifica- 
tion to  the  officer  for  enforcing  it,  must  be  because  it  is  his 
duty  to  enforce  it  unless  the  party  avoid  it. 

It  is  true,  that  as  between  the  plaintiff  and  defendant  to  an 
irregular  execution,  it  will  be  deemed  so  far  void  that  the  de- 
fendant may  recover  damages  against  the  plaintiff  for  enforcing 
it,  becanse  he,  the  plaintiff,  was  privy  to  and  should  be  respon- 
sible for  the  irregularity.  But  it  is  equally  true,  that  a  plaintiff 
would  be  responsible  to  a  defendant  for  enforcing  an  irregular 
judgment  by  a  regular  execution;  and,  in  such  a  case,  surely  a 
ministerial  officer  would  not  be  excused  for  refusing  to  obey  the 
execution,  merely  because  the  judgment  was  obtained  irregu- 
larly; but  would  certainly  incur,  by  his  delinquency,  liability 
to  the  creditor  in  the  execution;  because,  if  he  had  executed 
the  process,  the  creditor  might  have  thus  obtained  the  full  ben- 
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efit  of  his  judgment^  and  the  defondant  in  the  ezecniion  may 
have  acquiesced,  and  never  attempted  to  take  advantage  of  its 
irregalaritj.  The  same  reason  applies  with  full  force  to  an 
irregular  execution. 

In  an  action  for  escape,  the  plaintiff  must  show  a  valid  judg- 
ment as  well  as  execution,  not  because  such  a  judgment  is 
necessary  to  the  justification  of  the  ofBcer  for  levying  the  exe- 
cution, but  only  because  the  plaintiff  can  have  sustained  no 
injury  by  the  escape,  unless  he  had  a  judgment;  and,  conse- 
quently, should  not  recover  damages  without  showing  a  judg- 
ment. 

But  whenever  a  judgment  has  been  rendered  by  a  court  of 
competent  jurisdiction,  it  is  the  duty  of  the  officer,  to  whom 
process  upon  it  is  directed,  to  obey  its  mandate,  and  by  negli- 
gently or  perversely  failing,  he  does  an  injury  to  the  judgment 
creditor,  and  is  guilty  of  a  breach  of  his  official  bond,  for  which 
an  action  may  be  maintained. 

The  irregularity  in  the  execution  may  be  admissible  evidence 
in  mitigation  of  damages,  but  not  to  bar  the  action.  How  far 
the  facts  agreed  in  this  case  should  mitigate  the  damages,  a 
jury  will  determine,  when  they  decide  to  what  extent  the  re- 
lators have  been  injured  by  O'Cull's  failure  to  levy  or  return 
the  execution.  They  are  entitled  to  nominal  damages,  at  all 
events,  and  may  possibly  be  entitled  to  the  whole  amount  of 
their  esecutioDs.  The  extent  of  the  injury  may  depend  on  facts 
which  do  not  appear  in  this  record. 

Judgment  reversed,  and  cause  remanded  for  a  new  triaL 

Nicholas,  J.,  absent. 


JusnncATioN  or  Officbbs  bt  THsm  PaocBSSi — Savaeool  v.  jBovpAtos.  21 
Am.  Dec  190,  and  csBea  there  cited,  and  reviewed. 


Stewabt  v.  Stewart,  alias  Towns. 

[7  J.  J.  Mabsbaix.  183.] 

OoHTBACT  Made  with  a  Widow  immediately  after  the  death  of  her  has* 
band,  while  his  body  remained  unbaried,  under  circnmatanoes  calculated 
to  intimidate  her  into  executing  it,  and  by  which,  for  a  nominal  oomid.- 
oration,  she  relinquished  a  legacy  left  her  by  her  husband,  was  held  iiii<- 
reasonable,  and  canceled  by  the  chancellor. 

Erbor  to  the  Christian  circuit.    Bill  in  chancery.     The  facta 
are  stated  in  the  opinion. 
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Ciritienden,  for  the  plaintiff. 
Brawn,  canira. 

By  Court,  XJin)EBW00D,  J.  In  December,  1823,  Stephen 
Stewart  published  his  last  will,  by  which  he  gave  to  his  wife, 
the  plaintiff  in  error,  one  third  of  his  personal  estate  daring 
her  life  or  widowhood,  and  upon  her  death  or  marriage,  the 
one  half  of  said  third  was  to  be  subject  to  her  disposal  ab- 
solutely, and  the  other  half  was  to  go  to  his  two  daughters. 
He  likewise  devised  to  his  wife  during  life  or  widowhood  sev- 
eral tracts  of  land,  with  the  same  provision  upon  her  death  or 
marriage,  leaving  half  at  the  absolute  disposal  of  the  wife,  and 
the  other  half  to  the  daughters.  The  will  gives  fifty  acres  of 
land  to  liucy  Towns,  Stephen  D.  B.  Towns  (alias  Stewart),  the 
defendant  in  error,  and  Betsy  McFarland. 

In  1826,  the  testator  died.  It  appears  from  the  record  that 
ho  lived  for  many  years  with  the  woman  called  bj  the  name  of 
Lucy  Towns,  and  that  the  defendant  in  error  was  the  issue  of 
their  cohabitation.  In  the  fall  preceding  the  making  of  the 
will  the  testator  left  home  with  the  plaintiff  in  error,  and  they 
were  married  by  a  justice  of  the  peace  of  Butler  county,  ac- 
cording to  the  forms  of  law.  Before  this  event,  but  how  long 
does  not  appear,  he  had  separated  from  Lucy  Towns,  and  in 
consequence  thereof  a  quarrel  took  place  between  him  and  the 
defendant,  ^ho  took  sides  with  his  mother.  It  is  proven  that 
Lucy  Towns  said  she  never  was  married  to  Stephen  Stewart. 
This  circumstance,  connected  with  the  provisions  of  the  will, 
and  the  fact  that  he  married  the  plaintiff,  leave  but  little  doubt 
that  the  connection  between  the  testator  and  Lucy  Towns  was 
illicit. 

On  the  day  before  the  testator's  death,  the  defendant  visited 
him.  He  returned  the  next  day,  and  found  the  testator  dead. 
Before  the  corpse  was  interred,  the  transaction  took  place  which 
constitutes  the  subject  of  the  present  suit.  The  plaintiff  exe- 
cuted an  instrument  of  writing,  purporting,  for  the  considera- 
tion of  one  dollar,  to  sell  or  convey  to  the  defendant  all  her 
right,  title,  interest,  and  claim  to  the  estate  of  Stephen  Stew- 
art, deceased,  which  she  then  was  or  might  thereafter  be 
entitled  to  by  deed  of  gift,  will,  or  in  any  manner  whatever. 
On  the  same  day  this  instrument  was  executed,  the  defendant 
executed  another,  binding  himself,  for  the  consideration  of  one 
dollar,  to  deliver  over  to  the  plaintiff  two  beds  and  furniture 
that  hhe  brought  with  her  when  she  came  to  live  with  Stephen 
Stewart,  his  father;  also,  one  large  kettle,  one  small  pot,  find 
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one  stew-pan,  and  also  her  wearing  apparel,  all  of  which  articles, 
according  to  the  stipulation  of  the  writing,  he  was  to  dellTer 
as  soon  as  possible,  giving  time  for  an  executor  or  administr^* 
tor  to  act  lawfully. 

The  plaintiff  filed  her  bill,  in  substance  alleging  that  the  in- 
strument executed  by  her  was  signed  and  delivered  without  any 
suflScient  consideration,  at  a  time  when  she  was  ignorant  of  her 
rights  under  the  will,  when  she  was  not  qualified  to  transact 
business,  through  grief  for  the  loss  of  her  husband,  and  when 
she  was  under  the  influence  of  fear  excited  by  the  conduct  and 
threats  of  the  defendant;  wherefore  she  prays  that  the  instm* 
ment  may  be  canceled. 

The  answer  of  the  defendant  admits  nothing  favorable  to  the 
plaintiff.  He  insists  that  this  contract  was  fair,  and  ought  not 
to  be  disturbed.     The  court  dismissed  the  bill  with  costs. 

The  transactions  presented  by  the  witnesses  are  of  rare  oc- 
currence. The  idea  of  the  wife  and  the  son  deliberately  and 
calmly  bargaining  over  the  dead  body  of  the  husband  and 
father  before  it  has  been  committed  to  the  grave,  and  disposing^ 
of  the  estate  left  by  him,  is  incompatible  with  those  feelings  of 
our  nature  generally,  if  not  universally,  excited  by  the  presence 
of  the  corpse.  A  stranger  upon  such  an  occasion  would  be  re- 
garded as  destitute  of  common  sympathy  who  would  make  the 
mansion  of  the  unburied  death  the  place  of  traffic.  How  the 
nearest  connections  and  relations  of  the  deceased  can  do  it»  ia 
unaccountable  upon  the  ordinary  principles  and  feelings  which 
govern  human  conduct. 

During  the  existence  of  coverture^  the  law  denies  to  the  wife 
the  capacity  to  contract,  except  in  a  few  cases  of  peculiar  char- 
acter. The  death  of  the  husband  removes  the  legal  disability. 
The  sorrow  which  pervades  the  mind  and  heart  of  a  wife  in 
consequence  of  the  death  of  her  husband,  for  whom  during  the 
coverture  she  felt  common  respect  and  affection,  does  in  many 
cases  temporarily  disqualify  and  unfit  the  mind  for  a  deliberate 
survey  of  the  new  attitude  in  which  she  is  placed,  and  the  new 
rights  and  duties  which  devolve  upon  her.  Without  saying 
that  all  contracts  made  with  a  widow  between  the  death  and 
burial  of  her  husband  would  be  regarded  by  us  as  void,  prima 
facie,  in  consequence  of  the  general  prevalence  of  grief  during 
this  period,  and  a  correspondent  disqualification  to  think  of 
and  attend  to  business,  it  may  be  safely  affirmed  that  all  seeli 
contracts  should  be  watched  with  a  jealous  eye,  and  wheneyer 
there  exists  the  least  circumstance  of  unfairness  or  circnmven- 
tion,  the  chaucellor  should  interfere,  and  set  them  aside. 
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In  this  case  it  is  proved  that  the  plaintiff  evinced  by  her  con- 
duct a  deep  sense  of  her  loss.  She  manifested  her  affection  by 
Idssing  the  corpse,  and  she  wept.  There  is  nothing  in  the 
record  which  will  authorize  us  to  pronounce  these  indications  of 
heartfelt  sorrow  the  artifices  of  deceit. 

According  to  the  proof,  the  defendant  and  his  mother  were  at 
the  mansion-house  before  the  testator  was  buried,  setting  up 
pretenses  of  authority,  to  say  the  least  of  it,  in  defiance  of  the 
rights  of  the  lawful  wife.  He  demanded  the  keys  of  B.  Lewis, 
the  plaintiff's  brother,  and  said  he  would  go  where  he  pleased, 
keys  or  no  keys.  The  plaintiff,  at  the  request  of  George  Myres, 
surrendered  the  keys  to  the  defendant,  who  gave  them  to  Mc- 
Lean and  Mc£inny  to  keep,  and  to  examine  the  drawers,  etc., 
for  papers  and  money,  which  was  done.  The  defendant  be- 
came angry.  He  held  an  open  French  dirk  in  his  hand.  The 
plaintiff  and  another  lady  endeavored  to  get  it  from  him.  He 
refused  to  give  it  up  to  them;  expressed  a  willingness  to  sur- 
render it  to  some  of  the  ''  boys,''  and  said  he  did  not  intend 
any  harm,  and  if  he  wanted  to  hurt  any  one  he  would  rather  do 
it  with  his  fist.  The  defendant,  by  a  question  asked  a  witness, 
attempts  to  show  that  he  did  not  design  to  alarm  by  holding 
his  open  dirk  in  his  hand,  and  that  he  took  it  out  in  order  to 
hold  up  the  bolt  of  one  of  the  locks  that  was  oUt  of  repair. 
Admitting  that  he  first  produced  the  knife  for  that  purpose,  it 
is  incredible  to  believe  that  the  two  women  should  have  desired 
to  get  the  knife  from  him,  and  that  the  plaintiff  should  have 
been  alarmed  at  it,  as  the  witness  says  she  was,  if  he  had  imme- 
diately, after  fixing  the  bolt,  put  up  his  knife.  What  cause  of 
quarrel  or  dispute  there  was  between  Lewis  and  the  defendant, 
we  are  not  told,  nor  does  the  record  exhibit  anything  at  which 
he  could,  in  our  opinion,  be  justly  offended.  By  one  witness 
it  is  proved  that  the  plaintiff,  when  the  defendant  came,  shut 
the  doors  in  apparent  alarm,  and  refused  admittance.  We  re- 
frain from  stating  facts  detailed  by  witnesses  whose  credibility 
has  been  assailed.  The  inference  to  be  drawn  from  the  forego- 
ing, we  think,  well  justifies  the  opinion  that  the  plaintiff  was 
induced  to  enter  into  the  contract  mainly  by  the  improper  and 
violent  conduct  of  the  defendant,  and  not  from  a  deliberate 
conviction,  even  if  she  had  been  in  a  situation  to  mature  the 
subject,  that  the  contract  was  beneficial  to  her. 

According  to  the  defendant's  own  admission,  he  had  fallen 
out  with  his  father  because  he  discharged  his  mother  and  mar- 
ried or  lived  with  the  plaintiff  as  his  concubine;  to  state  it  as 
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the  defendant  would  have  it  considered.  This  of  itself  was  well 
calculated  to  make  the  plaintifif  look  upon  him  with  distrust. 
If  he  had  been  a  legitimate  son,  discarded,  as  he  seems  to  have 
been,  he  iiad  no  right,  after  his  father's  death,  leaving  such  a 
will  as  he  did,  to  enter  upon  the  mansion-house  premises  and 
demand  the  keys.  His  object  in  the  whole  proceeding  was 
manifest.  It  was  to  divest  the  plaintiff  of  her  rights,  or  to  pre- 
vent her  from  sacrificing  the  rights  of  others.  If  this  last  be 
insisted  on  as  the  cause  of  his  interference,  it  may  be  truly  re- 
plied that  the  law  did  not  constitute  him  tho  guardian  of  any 
person's  rights  in  this  case.  It  was  his  improper  conduct,  it 
seems,  which  induced  many  to  advise  the  plaintiff  to  take  what 
she  brought  and  give  up  the  rest.  Such  advice,  under  such 
circumstances,  was  well  calculated  to  add  to  the  weight  of  the 
plaintiff's  grief,  and  further  to  distract  her  mind. 

It  does  not  appear  that  the  plaintiff,  at  the  time  she  executed 
the  writing  conveying  her  interest  in  the  estate  of  her  deceased 
husband,  had  any  knowledge  of  the  contents  of  the  will.  She 
alleges  she  had  not.  The  defendant  expressed  his  disbelief  of 
the  allegation,  but  does  not  pretend  that  the  will  was  exhibited, 
or  its  contents  made  known  at  the  time  the  contract  was  made. 
We  think  it  but  a  just  inference,  from  the  fact  of  his  getting 
possession  of  the  keys,  examining  drawers,  etc. ,  that  he  disooT- 
ered  the  will  and  learned  its  contents.  If  so,  he  ought  to  haTe 
made  it  known  to  the  plaintiff  before  contracting  with  her. 

The  consideration  of  the  contract  is  trifling,  if  it  can  be  re- 
garded at  all.  It  proposes  to  secure  to  the  plaintiff  (regarding 
one  obligation  as  the  consideration  of  the  other)  a  very  incon- 
siderable portion  of  the  property  devised  to  her,  and  for  that 
little  she  gives  up  the  balance,  with  ten  or  twenty  times  as 
much.  It  is  manifest  that  unless  the  estate  is  insolvent,  or 
nearly  so,  the  consideration  received  by  the  plaintiff  amounts 
to  nothing. 

Upon  the  whole  case,  we  are  clearly  of  opinion  that  the  con- 
tract comes  within  that  class  which  Powell,  in  his  treatise,  de- 
nominates unreasonable,  and  is  as  fit  a  case  for  the  interposition 
of  the  chancellor,  as  the  case  of  Seme  v.  Jfeeres,  reported  in  1 
Yern.  465,  and  Brown's  Chan.  Gas.  176,  in  note,  and  commented 
upon  by  Powell  on  Contracts,  153. 

The  decree  of  the  circuit  court  is  therefore  reversed  with 
costs,  and  the  cause  remanded,  with  directions  to  enter  a  decree 
canceling  the  contract  between  the  parties. 

Nicholas,  J.,  absent. 
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Beal  t;.  Brook's  Ex'bs  and  Heibs.    Beed  v.  Same. 

(7  J.  J.  MiiWHiTJi,  232.] 

PdasBSSiOK  ov  LAjn>  Obtaihxd  bt  Bumro  the  claim  of  a  vendee,  who  ia 
in  poflseasion  under  an  executory  contract  to  purchase,  is  not  adverse  to 
the  vendor,  but  is  a  continuation  of  his  possession,  aud  the  time  which 
nich  purchaser  is  in  possession  will  be  added  to  the  prior  possession  of 
the  vendor,  so  as  to  give  him  a  title  to  the  land  by  adverse  possession,  even 
as  against  such  purchaser. 

Whbbx  a.,  hayiko  bken  in  Posssssion  of  a  large  tract  of  land  for  tifteen 
yean^  sold  an  unimproved  portion  of  it  to  B.,  who  improved  it  and  re« 
nuuned  in  possession  five  years,  it  was  held  that  the  possession  of  A. 
and  R  would  be  added  together,  so  as  to  give  B.  a  title  by  adverse  poa- 
sesnon  to  the  portion  purchased  by  him. 

Ebbob  to  the  Bullitt  circuit.  Bill  in  chancery.  The  facts  are 
fitated  in  the  opinion  of  the  court. 

TripleU  and  Chapege,  for  the  plaintifis. 

CriUenden  and  Richardson^  contra. 

By  Court,  Undebwoob,  J.  In  deciding  these  controversies 
we  have  deemed  it  only  necessary  to  inquire  into  the  protection 
which  the  plaintiffs  in  error  derive  from  the  lapse  of  time  and 
their  possession  of  the  land.  Lames'  entry  of  twenty-one  thou- 
sand acres  has  heretofore  been  adjudged  valid  by  this  court,  and 
the  evidence  in  this  record  fully  sustains  it.  The  claim  of  the 
defendants  in  error  derived  from  this  entry,  without  regard  to 
their  other  claims,  must  therefore  prevail,  unless  the  plaintiffs 
are  protected  by  the  statute  of  limitations. 

First,  in  regard  to  the  defense  set  up  by  Beal.  It  seems  that 
his  ancestor,  in  1787,  sold  the  two  hundred  acres  of  land,  the 
title  to  which  the  defendants  require  him  to  release  to  James  Bo1> 
ertson;  that  he  entered  and  took  possession  thereof  under  Beal's 
title  in  1787;  left  it  for  some  months  on  account  of  the  danger 
apprehended  from  Indians;  returned  to  it  in  1788,  and  contin- 
ued to  reside  thereon  until  1805,  when  he  yielded  the  possession 
to  Joseph  Brooks,  the  ancestor  of  the  defendants,  who  engaged 
to  pay  him  for  his  improvements,  and  to  pay  to  Beal  the  pur- 
chase money  in  case  he  succeeded  in  recovering  it  by  law  from 
Robertson.  This  suit  was  commenced  on  the  tenth  of  March, 
1810. 

Bobertson  settled  within  the  interference  between  the  claims 
of  Beal  and  Holder,  both  of  which  are  covered  by  Lames'  en« 
try.  Holder's  patent  is  older  than  Beal's.  Joseph  Brooks  con- 
tinned  in  possession  after  he  received  it  from  Bobertson,  until 
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he  institnted  this  suit;  and  if  the  time  running  between  the 
date  of  the  institution  of  the  suit  and  the  delivery  of  the  pos- 
sess'on  by  Robertson  to  Brooks  should  be  added  to  the  seven- 
teen years  during  which  Bobertson  lived  upon  the  land, 
and  the  possession  of  Brooks,  after  he  entered  with  the  consent 
of  Robertson,  can  be  regarded  as  the  possession  of  Beal,  then 
there  has  been  an  adverse  possession  of  more  than  twen^ 
years,  and  the  complainants  ought  not  to  have  succeeded  against 
Beal  in  the  circuit  court.  We  are  of  opinion  that  the  pooooo 
sion  of  Brooks,  under  the  circumstances  of  this  case,  should  be 
regarded  as  the  possession  of  Beal.  Robertson,  as  vendee,  en- 
tering under  an  executory  contract,  was  the  quasi  tenant  of  Beal. 
Brooks  was  well  apprised  of  the  relation  subsisting  between  him 
and  Beal.  With  this  knowledge  he  attempted  to  seduce  Bob- 
ertson into  a  surrender  and  disclaimer  of  the  title  under  which 
he  had  entered,  and  which  he  was  estopped  to  deny,  by  agreeing 
to  pay  him  for  his  improvements,  and  to  pay  the  purchase  money 
to  Beal  in  case  he  recovered  by  law.  We  look  upon  this  con- 
duct as  fraudulent  in  respect  to  Beal.  No  man  should  be  per- 
mitted  to  buy  up  the  claim  of  the  vendee  of  land  holding  under 
an  executory  contract,  and,  by  so  doing,  convert  the  friendly 
possession  subsisting  between  the  vendor  and  vendee  into  a 
possession  adverse  to  the  vendor's  right,  for  if  such  a  doctrine 
were  tolerated,  it  would  tempt  adverse  claimants  to  offer  re- 
wards to  faithless  vendees  in  order  to  gain  the  possession,  and 
then  such  claimants  would  reap  advantages  from  the  strife  and 
contention  resulting  from  the  violations  of  contracts  on  the  part 
of  vendees,  who,  but  for  the  interference,  might  have  punctoally 
performed  their  engagements. 

To  prevent  such  consequences,  in  the  present  case,  it  seema 
to  us  that  Brooks  should  be  considered  in  equity  as  the  vendee 
of  Robertson,  entering  and  holding  under  him,  and  that  he 
should  not  be  permitted  to  set  up  a  possession  adverse  to  Beal 
and  Robertson.  Were  we  to  concede  him  the  right  of  institut- 
ing suit,  as  he  has  done,  until  suit  brought,  we  think  his  pos- 
session is  no  more  than  the  possession  of  Robertson.  We  do 
not  intend  to  decide  what  effect  the  possession  of  Brooks,  claim- 
ing adversely,  may  have  in  a  court  of  law,  or  even  in  a  court  of 
equity,  after  a  continuance  of  that  possession  for  such  a  period 
as  would  make  the  statutes  of  limitation  apply  in  his  favor. 
These  statutes  did  not  operate  in  his  favor  when  his  bill  waa 
filed;  and,  therefore,  considering  the  manner  of  his  entry,  we 
think  he  does  not  apply  to  the  chancellor  with  a  good 
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and  hence  we  refuse  to  aid  him  in  his  attitude  of  complainant. 
It  follows  that  the  court  erred  in  deciding  against  Beal.  Where- 
fore the  decree,  as  to  him,  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  dismiss  the  bill  so  far  as  he  is  con- 
cerned. The  case  of  Peyton  etc.  v.  Stiih,  5  Pet.  485,  sanctions 
the  foregoing  doctrines. 

In  the  second  place,  we  must  inTCstigate  the  defense  relied 
on  by  Beed.  By  his  tenant,  Westfall,  he  took  possession  of 
part  of  the  land  in  controversy  more  than  twenty  years  prior  to 
the  commencement  of  this  stiit.  Westfall's  cabin  was  built  in 
February,  1790,  but  he  did  not  move  into  it  with  his  family  un- 
til April.  We  look  upon  the  erection  of  the  cabin  as  taking 
possession  of  the  land.  This  was  more  than  twenty  years  be- 
fore suit  was  brought.  The  possession  was  continued  without  in- 
terruption, in  those  claiming  under  Beed,  from  the  erection  of 
Westfall's  cabin  down  to  the  institution  of  this  suit.  It  seems 
that  Hombeck  and  Beed,  at  an  early  period,  became  equitably 
entitled  to  the  whole  of  Edward  Williams'  settlement  and  pre- 
emption. Hornbeck  took  possession,  as  far  back  as  1786,  by 
clearing.  His  residence  upon  the  land  commenced  in  1788,  and 
was  continued  thereafter  until  his  death,  and  his  heirs  succeeded 
him,  so  that  in  his  case  there  was  more  than  twenty  years'  ac- 
tual residence  upon  the  claim  of  Williams  before  this  suit  was 
brought.  It  appears  that  Westfall's  cabin  was  built  outside 
of  the  lap  between  the  claims  of  Holder  and  Williams,  and  as 
Holder's  was  the  eldest  patent,  the  possession  taken  by  West- 
fall  of  Williams'  cliam  can  not  be  construed  as  extending  upon 
the  land  covered  by  the  senior  grant.  Indeed,  there  is  evidence 
showing  that  Westfall  cautiously  avoided  entering  upon  Hold- 
er's claim,  with  a  view  to  take  possession  within  the  lap.  It 
does  not  appear  that  Hombeck  was  ever  possessed  of  any  land 
covered  by  the  grant  to  Holder.  So  far,  therefore,  as  the  decree 
of  the  circuit  court  requires  Beed  to  relinquish  claim  to  the  land 
within  the  boundary  of  Holder's  patent,  we  perceive  no  objec- 
tion to  it.  But  we  think  the  court  erred  in  decreeing  against 
Reed,  for  the  land  outside  of  Holder's  patent. 

It  satisfactorily  appears  that  Hombeck  and  Beed  had  bought 
the  whole  of  Williams'  settlement  and  pre-emption  more  than 
twenty  years  previous  to  the  commencement  of  this  suit.  This 
is  inferable  from  their  taking  possession  of  the  land,  claiming  it 
under  Williams  and  his  subsequent  conveyances,  besides  other 
circumstances  in  the  cause.  It  is  true  that  when  Hornbeck  and 
Beed,  by  his  tenant,  Westfall,  took  possession,  it  does  not  ap« 
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pear  thafc  auj  partition  had  been  made  between  them;  nor  does 
it  appear  that  they  respectively  claimed  to  be  possessed  to  ao  j 
particular  marked  and  definite  boundary.  But  as  Hornbeck 
and  Beed  were  together  the  equitable  owners  of  the  whole  set- 
tlement and  pre-emption,  and  both  bad  entered  and  taken  pos- 
session, we  considered  them  as  possessed  (although  no  partition 
had  been  made)  to  the  extent  of  Williams'  claim,  except  so  far 
as  their  possession  may  have  been  restricted  by  the  lines  of  older 
grants.  Hornbeck  and  Beed,  from  the  dates  of  their  respective 
entries,  were  the  quasi  tenants  of  Williams  up  to  the  time  he  con- 
veyed to  them.  Their  possession,  prior  to  the  conveyances  ex- 
ecuted by  Williams,  was  the  possession  of  Williams,  and  ex- 
tended, according  to  the  principles  so  often  recognized  by  this 
court,  to  the  limits  of  Williams'  claim,  except  restricted  as 
above.  When  Williams  conveyed  separate  parcels  to  Beed  and 
Hornbeck,  the  possession  of  each  was  thereafter  confined  to  the 
parcel  conveyed  to  him;  but  in  relying  upon  the  statute  of  lim- 
itations, each  might  well  couple  his  separate  possession  of  the 
parcel  conveyed  to  him,  from  the  date  of  his  deed,  with  the  pos- 
session of  Williams,  by  his  quasi  tenants,  of  the  entire  tract,  be- 
fore the  deeds  of  conveyance  were  executed;  and  thus  insist 
upon  the  running  of  the  statute  from  the  time  Williams  was  first 
possessed.  If  A.  has  a  tract  of  one  thousand  acres  covered  by 
an  elder  patent,  and  A.  has  been  fifteen  years  in  possession,  and 
then  sells  one  hundred  acres  to  B.,  on  which  no  improvBment 
had  been  made  prior  to  the  sale,  if  B.  enters  immediately,  makes 
improvements,  and  continues  in  possession  six  years,  can  the 
senior  patentee  evict  B.  ?  We  think  not,  because  the  statute 
would  afford  a  protection,  by  coupling  the  six  years'  possession 
of  B.,  under  his  purchase,  with  the  fifteen  years'  prior  posses- 
sion of  A. ,  and  thus  more  than  twenty  years'  adverse  continued 
possession  would  be  established.  The  principles  of  this  case 
are  applicable  to  the  cause  before  us. 

The  decree  of  the  circuit  court  as  to  Beed  is  reversed,  and 
the  cause  remanded,  with  directions  to  dispose  of  the  cause  in 
respect  to  him.  According  to  this  opinion,  Beed  must  recover 
his  costs  in  this  court. 


Crouch  v.  Bbiles. 

[7  J.  J.  Mabsball,  255.] 

Assumpsit  for  Use  and  Occupation  of  leased  property  mny  be  maintained 

by  a  landlord  against  his  tenant. 
Action  for  Use  and  Occupation  is  of  common  law  and  not  of  atatntoiy 

origin. 
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Erbob  to  the  Washington  circuit.  Assumpsit.  The  facts  are 
recited  at  length  in  the  opinion  of  the  court. 

M.  D,  McHenry,  for  the  plaintiff. 

Bj  Court,  UifDEBWooD,  J.  Crouch  sued  Brilea  in  assumpsit. 
The  declaration  contains  four  counts.  Demurrers  to  each  were 
sustained  by  the  court.  The  questions  for  consideration  relate 
to  the  sufficiency  of  the  counts.  The  first  count,  in  substance, 
avers  that  the  plaintiff.  Crouch,  rented  to  the  defendant,  Briles, 
a  smith's  shop  in  Springfield,  and  put  the  defendant  in  posses- 
sion thereof,  as  the  plaintiff's  tenant  from  year  to  year.  In 
consideration  whereof,  the  defendant  undertook  and  promised 
to  pay  the  plaintiff  for  the  use,  occupation,  and  rent  of  said 
shop,  the  sum  of  thirty  dollars  a  year  in  commonwealth's 
paper,  at  the  end  of  the  year.  The  plaintiff  averred  a  con* 
tinuation  of  the  possession  in  the  defendant,  under  this  agree- 
ment, for  five  years,  during  which  time  he  used  and  enjoyed  the 
premises. 

The  second  count  avers,  in  substance,  that  the  plaintiff,  at 
the  special  request  of  the  defendant,  permitted  him  to  use,  oc- 
cupy, and  enjoy  another  smith's  shop  in  Springfield,  and  put 
him  in  possession  thereof  as  a  tenant  from  year  to  year.  In 
consideration  whereof,  the  defendant  promised  to  pay  the 
pLuntifi",  for  the  use  and  occupation  aforesaid,  at  the  end  of 
each  year,  so  much  money  as  he,  the  plaintiff,  reasonably  de- 
served to  have  therefor.  It  is  then  averred,  that  the  defend- 
ant's possession  continued  five  years,  and  that  the  plaintiff 
reasonably  deserved  to  have,  for  the  use  and  occupation,  thirty 
dollars  yearly,  amounting  in  the  whole  to  one  hundred  and  fifty 
dollars,  of  which  the  defendant  had  due  notice,  and  thereupon 
promised  to  pay,  etc. 

The  third  count  states  that  the  plaintiff,  at  the  special  re- 
quest of  the  defendant,  on  the  eleventh  of  April,  1825,  did 
verbally  lease,  rent,  and  demise  to  the  defendant  for  one  year, 
another  smith's  shop  in  Springfield,  and  did  then  and  there  put 
the  defendant  in  possession  thereof.  In  consideration  whereof, 
the  defendant  then  and  there  promised  to  pay  the  plaintifi 
therefor  thirty  dollars  in  commonwealth's  paper,  to  be  dis- 
charged in  blacksmith's  work  during  or  at  the  end  of  the  term. 

The  fourth  count  states  that  on  the  eleventh  of  April,  1830, 
the  defendant  having  before  that  time  entered  and  enjoyed  the 
shop,  as  stated  in  the  third  count,  and  also  having  held,  used, 
and  occupied  said  shop  for  a  long  time,  to  wit,  from  the  elev- 
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enth  of  April,  1826,  to  the day  of ,  did,  in  considera- 
tion of  holding  over,  occupying,  and  enjoying  said  shop, 
promise  to  pay  the  plaintiff  for  snch  holding  over,  etc.,  ao 
much  money  as  the  same  was  worth,  whenever  thereafter  he 
should  be  thereunto  requested.  This  count  concludes  by  aver* 
ring  that  the  holding  over,  etc.,  was  worth  one  hundred  ani 
twenty  dollars,  of  which  the  defendant  had  due  notice. 

The  non-performance  of  the  promises  contained  in  the  sev- 
eral counts  is  su£Sciently  and  in  apt  form  alleged.  The  plaintiff 
is  entitled  to  recovery,  if  the  assumpsit,  as  set  out  in  any  of 
his  counts,  shows  a  good  cause  of  action.  The  judgment 
should  at  least  have  been  for  him  upon  the  demurrer  io  such 
count. 

It  is  contended  that  the  several  counts  are  bad,  because  the 
promises  they  contain  are  parol,  and  not  written,  and  therefore 
come  within  the  operation  of  the  statute  of  frauds.  This  objec- 
tion to  the  declaration  can  not  prevail.  The  case  of  Kibby  v. 
ChUwood'sadmra.,  4  T.  B.  Mon.  91  [16  Am.  Dec.  143J,  is  a  complete 
answer  to  it.  There  may  be  written  evidence  in  support  of 
each  count,  signed  by  the  defendant,  and  yet  such  writings  may 
not  constiiiute  a  valid  foundation  upon  which  to  sustain  an  ac- 
tion of  covenant,  under  the  operation  of  the  act  of  1812,  raising^ 
unsealed  writings  to  the  grade  of  sealed  instruments.  The  ques- 
tion whether  the  statute  of  frauds  applies,  can  not  therefore  be 
considered  upon  demurrer.  As,  therefore,  each  count  sets  out  a 
promise,  founded  upon  sufficient  consideration,  we  are  of  opinion 
that  the  demurrers  should  have  been  overruled. 

It  is  possible  that  the  circuit  court  may  have  acted  upon  the 
opinion  that  assumpsit  for  the  use  and  occupation  of  lands  can 
not  be  maintained  upon  the  principles  of  the  common  law,  and 
that  this  consideration,  together  with  the  belief  that  the  statute 
of  frauds  applied,  influenced  the  decisions  upon  the  several  de« 
murrers.  Such  an  idea,  if  entertained,  is  certainly  erroneous. 
Where  a  man  takes  possession,  uses  and  occupies  land  as  ten- 
ant under  another,  the  common  law  raises  an  assumpsit  to  pay 
for  the  use  and  occupation.  This  position  is  fully  sustained  by 
the  cases  of  Eoberts  v.  Tennell,  3  T.  B.  Mon.  253,  and  JSppe*8  ex^rt 
V.  Cole  et  ux.,  4  Hen.  &  M.  161  [4  Am.  Dec.  512].  In  the  last 
case.  Judge  Tucker  reviews  the  English  adjudications  on  the 
subject,  and  shows  satisfactorily  that  the  action  for  uae  and  oc» 
cupation  is  of  common  law,  and  not  statutory  origin. 

Wherefore  the  judgment  of  the  circuit  court  is  reversed,  and 
the  cause  remanded,  with  instructions  to  overrule  the  demuxref 
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to  each  count,  and  for  such  other  proceediDgs  as  are  not  incon- 
sistent with  this  opinion,  and  may  be  necessary  to  decide  the 
canse  on  its  merits.     The  defeodant  must  be  allowed  to  with- 
draw his  demurrers,  and  plead,  if  he  asks  leave  to  do  so. 
The  plaintiff  in  error  must  recover  his  costs  in  this  court. 


AsBUHTsrr  tob  Usb  and  Occupation  lies  against  lessee  who  holds  over  after 
the  expiration  of  his  term:  Abeel  v.  JRadcUf,  7  Am.  Dec  377.  May  be  main- 
tained on  an  implied  promise  arising  merely  from  the  use  of  real  estate  by  per- 
minion  without  an  express  promise  to  pay  rent:  Gunn  v.  Scovil^  4  Id.  208; 
Sviion  V.  MandeviUe,  Id.  549;  EppesY.  Cole,  Id.  512;  LiUU  r.  MaHin,  20  Id. 
688;  SiccieU  v.  Watkins,  Id.  438.  note  447;  BtUler  v.  Cowles,  19  Id.  612;  LitOe 
T.  Pearwn^  Id.  289,  note,  290;  Jordan  v.  Jordan,  16  Id.  249.  Can  not  bo 
maintained  unless  the  relation  of  landlord  and  tenant  exists:  Banerqftv, 
Wardweil^  7  Id.  396.  When  aetion  can  not  be  maintained;  lAUU  v.  PearMm, 
19  Id.  289,  note^  290;  Botkm  v.  Bhmey,  22  Id.  353,  note  368. 


Harle  V.  McGoT. 

[7  J.  J.  Tlf*iiinf*r.T.,  81&] 
A  PiBSOB  WHO  Ehtebs  UPON  Lanb  under  the  title  of  another,  is  estopped 

to  deny  that  title. 
OkiB  WHO  Entxbs  upon  Land  Under  an  executory  contract  to  purchase,  can 

not  be  evicted  by  the  vendor  unless  by  some  act  he  makes  his  possession 

torfeions,  as  by  denying  his  vendor's  title  or  by  refusing  to  surrender  pos- 

aesnon  upon  sufficient  demand  and  notice;  and  a  mere  failure  to  pay  the 

porchaae  price  will  not  be  sufficient. 
EjaoiMxar  can  hot  bb  Maintainbd  against  a  person  who  enters  upon  land 

legally,  and  has  done  no  act  by  which  his  possession  has  become  wrong- 

fuL 
BoHB  lOB  TmJB  is  competent  evidence  in  an  action  of  ejectment  by  a  vendor 

against  a  vendee,  to  show  the  nature  of  the  vendee's  possession. 

Aspeal  from  the  Mason  circuit.  Ejectment.  The  facts  are 
stated  in  the  court's  opinion. 

Beid  and  Depew^  for  the  plaintiff. 

Brown,  for  the  defendant. 

By  Court,  Bobebtson,  C.  J.  This  appeal  is  prosecuted  to  re- 
verse a  judgment  obtained  by  the  appellee  in  consequence  of 
an  instruction  by  the  court  to  the  jury,  that  the  facts  proved 
entitled  him  to  a  verdict,  in  an  action  of  ejectment  to  recover 
from  the  appellant  a  lot  in  the  town  of  Dover.  The  demise  was 
laid  on  the  first  of  May,  1830,  and  the  only  proof  on  the  trial, 
as  we  feel  authorized  to  infer  from  the  tenor  of  the  bill  of  ex- 
ceptions, was  that  in  the  winter  of  1829-30,  McCoy  sold  the  lot 
to  Harle.  and  gave  his  bond  for  the  title;  that  Harle  forthwith 
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took  possesBion  under  the  contract,  with  the  assent  of  McCoy; 
was  to  pay  the  price  in  two  installments,  the  first  in  March, 
1830,  and  the  last  one  year  after  the  date  of  the  bond. 

Harle  offered  the  bond  (dated  January  11,  1830)  as  evidence; 
and  also  offered  to  prove  a  tender  of  the  first  installment,  but 
was  overruled  by  the  court. 

The  legal  deduction  from  the  foregoing  facts  is,  that  as  the 
appellant  entered  under  the  appellee,  he  is  thereby  estopped  to 
deny  his  title,  or  require  any  other  proof  of  its  validity.  Bat  it 
does  not  necessarily  follow,  as  the  circuit  court  seems  to  have 
thought  it  did,  that  the  appellee  had  a  right,  without  any  other 
proof,  to  a  verdict  in  this  suit. 

There  is  no  fact  in  the  record  tending  in  any  degree  to  prove 
that  the  appellant  was  a  trespasser,  or  that  his  possession  had, 
by  any  act  or  omission  by  him,  become  tortious  in  fact,  or  in 
contemplation  of  law.  It  does  not  appear  that  he  had  re- 
nounced the  contract,  or  refused  to  fulfill  it,  or  denied  the 
appellee's  title,  or  had  in  any  way  been  disloyal  to  the  relation 
which  the  contract  had  created;  nor  does  it  appear  that  the 
appellee  had  ever  demanded  restitution,  or  done  any  act  equiv- 
alent to  such  a  demand.  It  seems,  therefore,  that  the  posses- 
sion of  the  appellant  was,  at  the  date  of  the  demise,  as  it  was 
when  first  taken,  lawful,  and  that  consequently  he  should  net 
be  deemed  a  quasi  trespasser,  and  subjected,  as  such,  to  the 
vexation,  costs,  and  damages  incident  to  an  action  of  ejectment, 
which  can  be  maintained  only  against  a  wrong-doer. 

He  was  not  a  tenant  from  year  to  year.  He  was  not  even  a 
tenant  at  will  or  at  sufferance,  according  to  the  technical  import 
and  consequences  of  tenancy,  because  there  was  no  contract  of 
lease,  express  or  implied,  and  no  action  for  rent,  nor  for  use 
and  occupation,  could  be  maintained  against  him.  He  entered 
under  color  of  title,  and  not  as  tenant:  Boberts  on  Frauds,  147; 
Str.  783;  Smith  v.  Stewart,  6  Johns.  48  |5  Am.  Dec.  186]; 
Bancroft  v.  Wardwell,  13  Id.  490  [7  Am.  Dec.  396.] 

Nevertheless,  it  seems  to  be  the  settled  law  in  England,  es- 
tablished, not  by  any  modem  statute  inapplicable  here,  but 
upon  principles  of  reason  and  right,  which  should  prevail 
everywhere,  that  a  bona  fide  occupant  who  entered  under  an 
executory  agreement  for  purchase,  can  not  be  evicted  as  a  tres- 
passer in  an  action  of  ejectment  by  his  vendor,  vrithout  a  notice 
to  quit,  or  demand  of  possession  prior  to  the  date  of  the  demise, 
or  unless  be  shall,  before  that  time,  have  done  something  which, 
by  operativ/n  of  law,  converted  his  possession  from  a  lawful  to  a 
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tortious  one:  See  3  Stark,  on  Ey.  1612;  Sugd.  on  Vend.  1  Am. 
ed.  174;  Adams  on  Ejectment,  Tillengfaast's  ed.  103-6-17;  2 
Wheat.  Selwyn,  531;  2  Chit.  Bl.  150,  and  n.  14. 

The  same  doctrine  is  recognized  in  some,  if  not  all,  of  the 
states  of  this  Union.  It  has  been  repeatedly  recognized  in  New 
York:  See  Smiih  v.  Stewart,  supra;  Jackson  v.  JSotoan,  9  Johns. 
330;  Jackson  v.  Kingsley,  17  Id.  158. 

None  of  these  dicta  or  cases  are  authoritative  here,  but  they 
tend  persuasiyely  to  show  what  the  law  is  or  ought  to  be  in  this 
state,  as  well  as  elsewhere;  and  as  we  know  of  no  authority  to 
the  contrary,  and  the  doctrine  seems  to  be  reasonable  and  just^ 
we  feel  authorized  to  declare  it  to  be  the  law  of  Kentucky. 

The  appellant,  having  entered  under  a  lawful  title,  can  not 
be  deemed  a  trespasser  without  proof  of  some  wrongful  act. 
The  law  will  not  presume  that  his  possession  had  become  un- 
lawful, and  hence  reason  and  analogy  seem  to  forbid  that  he 
should  be  subjected  to  a  suit  for  a  wrong  of  which  he  had  not 
been  guilty  in  fact,  or  by  construction  of  law,  unless  he  had 
refused  to  surrender  on  a  sufficient  demand  or  notice  to  quit, 
or  had  been  guilty  of  some  positive  act  which  rendered  his  re- 
tention of  possession  wrongful  in  fact,  or  in  contemplation  of 
law;  such,  for  example,  as  a  denial  of  the  appellee's  title,  or  a 
disavowal  or  renunciation  of  the  contract;  a  mere  failure  to  pay 
would  not,  of  itself,  be  sufficient. 

Wherefore,  as  the  instruction  given  to  the  jury  by  the  court 
was  inconsistent  with  the  foregoing  doctrine,  the  verdict  and 
judgment  are  erroneous. 

It  also  follows,  as  a  corollary,  that  the  circuit  court  erred  in 
rejecting  the  bond  for  a  title,  because  it  was  the  best  evidence 
of  the  terms  under  which  the  appellant  had  entered  and  held. 

Judgment  reversed,  verdict  set  aside,  and  cause  remanded  for 
a  new  trial. 


Gbundy  V.  Edwabds. 

[7  J.  J.  M^miHATJ.,  868.] 

OomBAOT  HOT  TO  Garbt  ON  A  TsADK  in  A  particnlar  town  or  county,  is 

valid. 
Bnoano  Pebtobmanob  ov  Gontbaots  is  always  addressed  to  the  discretion 

of  oonrts  of  equity,  and  they  seldom,  if  ever,  extend  relief  to  one  who 

has  willfully  violated  his  part  of  the  contract 
Bbvebsal  or  a  Judomxnt  at  Law  against  the  complainant^  who  seeks  in 

equity  to  have  the  contract  upon  which  the  judgment  has  been  obtained, 

specifically  enforced,  removes  the  barrier  to  granting  the  relief  sought 
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Erbor  to  the  UDion  circuit.  Bill  in  chancery  for  the  specifio 
performance  of  an  agreement  entered  into  by  Grundy  and  Ed« 
wards.  In  an  action  of  covenant  brought  by  Grundy  against 
Edwards  to  recover  damages  for  a  breach  of  the  contract,  the 
specific  enforcement  of  which  was  sought  by  Edwards  in  the 
present  suit,  judgment  was  entered  by  default  against  the  latter. 
Upon  inquiry  as  to  the  amount  of  damages  that  Grundy  was 
entitled  to  recover,  the  court  permitted  Edwards  to  show  by 
parol  evidence  that  the  property  sold  by  Grundy  to  Edwards 
was  of  less  value  than  six  hundred  dollars,  the  amount  agreed 
in  the  covenant  to  be  paid  for  it,  and  upon  such  evidence,  gave 
judgment  for  Grundy  for  only  three  hundred  and  seventy-two 
dollars.  Thereupon  the  latter  prosecuted  a  writ  of  error  to  re- 
verse such  judgment,  and  at  the  May  term,  1832,  the  supreme 
court  of  Kentucky  reversed  it,  holding  that  such  evidence  was 
inadmissible  to  vary  the  terms  of  the  covenant:  Orundy  v.  Ed- 
wards, 7  J.  J.  Idarsh.  367.  The  other  facts  are  stated  in  the 
opinion  of  the  court. 

Brown,  for  the  appellant. 

OriUenden,  for  the  appellee. 

By  Court,  Nioholas,  J.  After  the  obtention  of  the  judgment 
by  Grundy  against  Edwards,  mentioned  in  the  opinion  just  de« 
livered,  the  latter  filed  his  bill,  with  injunction  against  said 
judgment,  praying  a  specific  enforcement  of  the  contract,  and 
that  Grundy  might  be  compelled  to  take  a  conveyance  of  the 
moiety  of  the  tan-yard  in  satisfaction  of  his  judgment.  On  final 
hearing,  the  court  decreed  pursuant  to  the  prayer  of  the  bUl; 
and  to  reverse  the  decree  Grundy  prosecutes  this  appeal. 

Grundy  made  his  answer  a  cross-bill,  and  among  other 
grounds  relied  on  for  resisting  a  specific  performance  of  the 
contract,  states  that,  as  an  inducement  to  him  to  make  the  pur- 
chase of  Edwards,  the  latter  agreed  that  he  would  not  erect  or 
carry  on  a  tan-yard  in  the  town  of  Morganfield,  or  county  of 
Union;  that,  in  violation  of  this  agreement,  be  had,  shortly  after 
the  sale,  erected,  and  ever  since  carried  on,  a  tan-yard  in  Mor- 
ganfield, in  the  immediate  vicinity  of  the  one  sold  to  Grundy, 
and  to  the  great  prejudice  and  injury  of  the  latter.  To  this 
matter  thus  set  up  in  the  cross-bill,  Edwards  demurred,  and 
the  court  sustained  the  demurrer,  adjudging  such  matter  imper- 
tinent and  irrelevant. 

We  have  taken  a  very  different  view  of  it.  No  principle  ia 
better  settled  than  that  a  man  may  lawfully  contract  not  to 
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cany  on  his  trade  or  busineBS  in  any  particular  town  or  county, 
and  for  a  breach  of  such  contract  he  v^ill  be  compelled  to  make 
adequate  compensation.  Applicatioi  s  to  the  chancellor,  for  the 
specific  enforcement  of  contracts,  aie  always  addressed  to  his 
discretion,  and  he  will  rarely,  if  ever,  in  the  exercise  of  that 
discretion,  extend  relief  in  such  casea  to  any  one  who  has  will- 
fully violated  an  essential  part  of  the  agreement  which  consti- 
tuted an  inducement  to  the  purchase.  We  think  the  probable 
prejudice  likely  to  ensue  to  Grundy  from  a  breach  of  this  part 
of  the  agreement,  a  controlling  circumstance  of  sufficient  im- 
portance to  induce  the  withholding  from  Edwards  the  relief  he 
seeks.  But  as  it  would  be  manifestly  unjust  toward  him  to  act 
upon  the  record  in  its  present  attitude,  the  cause  must  be  sent 
back,  and  an  opportunity  afforded  him  to  answer  the  cross-bill. 
Should  he  answer  and  deny  the  alleged  agreement,  it  must  be 
made  out  by  satisfactory  proof  according  to  chancery  rule. 

Grundy  having  reversed  his  judgment,  and  thereby  waived 
the  advantage  he  held  in  that  particular  at  filing  of  the  bill,  it  has 
become  unnecessary  for  us  to  determine  whether  the  circum-  i 
stance  of  his  having  obtained  a  judgment  and  rescission  of  the 
contract  at  law  would,  have  precluded  Edwards  from  obtaining 
a  specific  performance.  That  obstacle  out  of  the  way,  there  is 
no  proper  ground  left  for  denying  it,  unless  the  matter  set  up 
in  the  cross-bill  should  turn  out  as  alleged. 

Decree  reversed,  and  cause  remanded,  with  directions  for 
farther  proceedings  consistent  herewith.  Appellant  must  re- 
cover his  costs. 


Spbcifio  Fxbvobkangb  ov  CoKTBAcra— This  subject  is  fally  disoiissed  iit 
the  note  to  Sejfmour  v.  Delaney,  15  Am.  Beo.  299.  In  the  note  to  Andera&n 
V.  Oreen^  poU^  417»  the  enforcement  in  specie  of  voluntary  contracts  by  courts 
of  equity,  is  discussed. 


Nelson's  Heibs  v.  Botge. 

[7  J.  J.  Mamhatx,  401.] 

CoirvxTAVGB  OV  lajn>  as  Indemnity  against  liabUities  to  be  subsequently 
incurred,  is  valid,  and  creates  a  hen  upon  the  land. 

Intxntion  or  thb  Parties  should  govern  in  the  construction  of  their  agree- 
ments, and  where  a  party  mortgaged  his  land  to  indemnify  certain  per- 
sons against  all  suretyships,  which  they  might  enter  into  for  him  on 
certain  bonds,  naming  replevin  and  injunction  bonds,  the  indemnity  was 
held  to  include  eupersedeae  bonds,  such  appearing  to  have  been  the  in* 
tention  of  the  parties. 
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MoBiOAon  IN  A  MoBiOAOB  GiTXN  to  secore  fature  adTBnoes,  can  not,  afte* 
notice  of  the  evocation  of  a  sabaeqnent  mortgage,  make  new  advanoea 
and  acquire  a  lien  on  the  land  to  the  projadioe  of  the  snbeeqnent  mort- 
gage- 

Whirs  thb  Equity  ov  Rgpnmnoy  is  sold  and  pnichaaed  bona  Jidt^  a 

mortgagee  in  a  mortgage  to  secore  fatore  adTsnces  with  notioe  of  snch 
sale,  can  not  make  new  adrances  and  aoqnire  a  lien  therefor  on  the  land 
to  the  prejudice  of  the  pnrehaser. 

MoBiOAOES  IN  A  MoRTOAOB  to  sccore  futore  advances  is  not  boond  to  know 
the  snheeqnent  transactions  between  the  mortgagor  and  third  partiea» 
and  advances  made  on  the  faith  of  his  mortgage  sabseqaent  to  the  exo* 
cation  of  a  second  mortgage,  bnt  without  actual  notice  thereof  will 
a  lien  upon  the  land  superior  to  such  second  mortgage^ 

CoMSTRncriys  Koncs  ov  such  Ssoond  MoBraAGB  by  the  recordation 
of,  wiU  not  be  sufficient  to  charge  the  first  mortgagee  with  notioeu 

PuiBNB  MoBTQAUEE,  who  gets  the  legal  titie  from  the  first  mortgagee,  majr 
avail  himself  of  its  advantage,  and  thereby  protect  himself  against  an  in- 
termediate mortgagee. 

PuBCHASBB  OF  Pabt  of  a  mortgaged  tract  of  land  will  be  protected,  if  ihm 
residue  is  sufficient  to  satisfy  the  mortgage. 

Appeal  from  the  Mercor  circuit.  Bill  in  chancery.  The  facte 
are  stated  in  the  opinion. 

CriUenden  and  Owsley,  for  the  appellants. 

By  Court,  Undebwood,  J.  On  the  nineteenth  of  October* 
1821,  Davis  Caldwell  conveyed  a  large  tract  of  land  to  Joaepb 
Morgan,  J.  P.  Williams,  and  Bobert  Boyce,  the  conveyance  to 
be  void  on  this  condition,  to  wit:  **  Should  the  said  Caldwell 
well  and  truly  pay  all  sum  or  sums  for  which  the  said  Moigan, 
Williams,  and  Boyce,  or  either  of  them,  have  bound  themselves, 
or  may  bind  themselves,  as  security  for  said  Caldwell,  and  re- 
lease and  free  the  said  Morgan,  Williams,  and  Boyce  from  the 
whole  of  the  debts  or  demands  they  or  either  of  them  have,  or 
ziEiay  bind  themselves  as  aforesaid,  and  in  all  respects  keep  the 
said  Morgan,  Williams,  and  Boyce,  and  each  of  them,  entirely 
free  and  indemnified  from  all  manner  of  damage  or  loss,  hj 
means  of  their  becoming  security  as  aforesaid,  then  this  con-> 
veyance  shall  be  void,"  etc.  The  preamble  to  the  conveyanoa 
recites  various  obligations,  in  which  the  grantees  were  already 
bonnd  as  sureties  for  the  grantor,  and  then  adds  a  clause  show- 
ing that  Caldwell  had  requested  the  grantees  to  become  faia 
sureties,  ''generally,  in  all  such  replevin  bond  and  injunction 
bonds  as  he,  said  Caldwell,  may  have  occasion  or  deem  it 
proper  to  give." 

On  the  twenty-seventh  of  March,  1823,  D.  Caldwell  ezeoated 
a  deed  purporting  to  convey  to  John  Hughes  five  hundred  and 


Oct.  1832.]         Nelson's  Heibs  v.  Botoe.  413 

three  acres  of  the  land  preTioasly  conveyed  to  Morgan,  Wil- 
liams, and  Boyce.  The  consideration  of  this  deed  is  six  thou- 
sand five  hundred  and  thirty-nine  dollars.  On  the  same  day, 
6.  Caldwell  and  B.  H.  Perkins  released  to  said  Hughes  all  their 
claim  to  said  land. 

On  the  seventeenth  of  December,  1825,  D.  Caldwell,  G.  Cald- 
well, and  B.  H.  Perkins,  executed,  jointly,  a  deed  to  Samuel 
K.  Nelson,  for  the  consideration  of  twelve  thousand  dollars, 
purporting  to  convey  about  nine  hundred  acres  of  the  land  pre- 
viously conveyed  to  Morgan,  etc. 

On  the  twenty-first  of  September,  1824,  Boyce  replevied  a 
debt,  by  becoming  surety  for  D.  and  G.  Caldwell,  amounting 
to  seven  hundred  and  fifty-one  dollars  and  twenty-seven  cents, 
that  sum  being  the  aggregate  of  the  bond.  This  debt  Boyce 
paid  on  the  twenty-fifth  of  December,  1826,  then,  including  in- 
terest, amounting  to  eight  hundred  and  forty-one  dollars  and 
forty  cents.  To  subject  the  land  conveyed  to  Morgan,  etc.,  to 
the  payment  of  this  sum,  the  Caldwells  having  become  insol- 
vent, Boyce  filed  his  bill. 

On  the  twenty-first  of  May,  1823,  J.  P.  Williams  and  G.  A. 
Tomlinson,  as  sureties  for  G.  and  D.  Caldwell,  united  in  the 
execution  of  a  supersedeas  bond  to  Sarah  Harlan.  Williams,  on 
the  fifteenth  of  April,  1828,  upon  his  responsibility  thus  in- 
curred, paid  one  thousand  four  hundred  and  ninety-five  dollars 
and  seventy-one  and  a  half  cents.  To  obtain  indemnity,  and 
to  subject  the  land  conveyed  to  Morgan,  etc.,  he  made  his 
answer  to  Boyce's  bill  operate  as  a  bill  against  the  Caldwells, 
eto. 

On  the  fifteenth  of  November,  1821,  D.  Caldwell  executed  a 
mortgage  to  George  Caldwell  and  B.  H.  Perkins,  in  which  he 
conveys,  or  attempts  to  do  so,  twelve  hundred  acres  of  land, 
on  which  he  then  resided,  to  secure  them  against  loss  for  hav- 
ing become  his  sureties  for  upward  of  fifteen  thousand  dollars, 
"  in  bank  and  otherwise." 

In  July,  1822,  D.-  Caldwell's  equity  of  redemption  in  the 
land  embraced  by  the  mortgage  last  aforesaid,  was  sold  by  B. 
Prather,  a  deputy  sheriff,  in  virtue  of  sundry  executions,  and 
purchased  by  B.  H.  Perkins,  at  the  bid  of  two  thousand 
five  hundred  dollars. 

On  the  fifteenth  of  April,  1826,  Prather  executed  a  deed  to 
Perkins. 

The  circuit  court  decreed  the  satisfaction  of  the  demands  set 
up  by  Boyce  and  Williams  out  of  the  mortgaged  estate,  in  case 
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the  money  was  not  paid  by  a  given  day,  and  in  case  George 
Caldwell  did  not  remove  the  incumbrance  on  the  estate  sold 
and  conveyed  to  Nelson  by  a  day  fixed,  then  the  heir  of  Nelson 
was  to  be  indemnified  by  a  sale  of  the  estate  mortgaged  to  his 
ancestor  by  said  Caldwell. 

It  is  here  contended  that  the  decree  is  altogether  erroneous, 
because  the  debts  which  Boyce  and  Williams  have  paid  are  not 
embraced  by  the  mortgage  in  their  favor.  We  are  of  opinion 
that  the  mortgage  does  embrace  them.  The  liability  of  Boyce 
grew  out  of  the  execution  of  a  replevin  bond,  a  class  of  instru* 
ments  expressly  provided  for  by  the  mortgage.  In  regard  to 
the  demand  set  up  by  Boyce,  we  see  no  ground  on  which  a 
plausible  doubt  can  rest. 

The  bond  executed  by  Williams  was  neither  a  replevin  nor 
an  injunction  bond,  technically  speaking;  and  if  the  mort- 
gage  does  not  embrace  any  bond,  unless  it  be  of  one  or  the 
other  of  these  classes,  executed  after  the  date  of  the  mortgage, 
then  it  may  be  admitted  that  the  supersedeas  bond  executed  by 
Williams  is  not  embraced;  and,  consequently,  no  lien  attached 
to  the  land  to  indemnify  Williams.  We  can  not  indulge  in 
such  a  critical  construction  of  the  provisions  of  the  mortga^ 
against  what  seems  to  have  been  the  clear  intention  of  ihe  par> 
ties.  The  title  of  the  estate  was  vested  by  the  mortgage  in 
Morgan,  Boyce,  and  Williams.  They  were  to  hold  it  until  re* 
leased  from  all  liability  on  account  of  suretyships  then  con- 
tracted, or  which  might  thereafter  be  contracted.  This  is  the 
obvious  meaning,  and  indeed  the  letter  of  the  defeasance  which 
the  mortgage  contains;  and  therefore  we  shall  not  burden 
Williams  with  the  loss,  because  of  the  omission  to  insert  super- 
sedeas bonds  in  that  part  of  the  conveyance  which  recites  that 
Caldwell  had  requested  the  mortgagees  "  to  become  his  sure- 
ties generally  in  all  such  replevin  and  injunction  bonds  as  he 
may  have  occasion  to  give." 

It  is  next  contended  that  the  execution  of  the  subsequent 
mortgage,  in  November,  1821,  to  George -Caldwell  and  B.  EL 
Perkins,  and  the  levy  and  sale  of  D.  Caldwell's  equity  of  re- 
demption in  July,  1822,  and  the  purchase  thereof  by  Perkins, 
are  sufficient  grounds  to  defeat  the  demands  of  Boyce  and  Wil- 
liams, growing  out.  of  subsequent  transactions. 

We  admit  that  a  prior  mortgagee,  after  notice  of  the  execution 
of  a  subsequent  mortgage,  can  not  place  additional  incum- 
brances upon  the  estate  by  new  advances  to  the  mortgagor,  or 
by  any  new  transaction  with  the  mortgagor,  and  thereby  prejo* 
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dice  the  sabeequent  mortgagee.  Where  the  equity  of  redem}>- 
tion  is  sold  and  purchased,  bona  fide^  we  likewise  concede  that 
the  mortgagee,  ¥dth  notice,  could  not  place  new  incumbrances 
upon  the  estate  to  the  prejudice  of  the  purchaser.  But  we 
think  Perkins  does  not  occupy  either  the  situation  of  a  subse- 
quent mortgagee  or  purchaser,  in  reference  to  the  claims  of 
Boyce  and  Williams,  so  as  to  affect  their  rights.  Admitting 
that  he  is  a  subsequent  mortgagee  in  good  faith,  there  is  no 
eyidence  that  Boyce  and  Williams,  or  either  of  them,  ever  had 
notice  of  the  mortgage  to  him,  unless  the  recording  of  the  sub- 
sequent mortgage  be  notice.  Our  statutes  regulating  convey- 
ances, and  directing  the  mode  of  recording  deeds,  and  prescrib- 
ing the  effect  of  their  registration,  seems  to  have  an  eye  to 
creditors  and  subsequent  purchasers.  There  is  no  act  of  the 
general  assembly  which  we  have  met  with,  that  gives  a  lien 
in  behalf  of  a  subsequent  mortgagee,  for  the  amount  of  his  debt, 
to  the  exclusion  of  an  advance  made  at  a  later  period  than  the 
execution  of  the  subsequent  mortgage,  by  the  prior  mortgagee, 
merely  because  the  subsequent  mortgage  has  been  recorded  in 
due  time.  In  other  words,  there  is  no  act  of  assembly  which 
requires  a  prior  mortgagee  who  has  received  the  legal  title,  to 
take  notice  of  transactions  which  the  mortgagor  and  third  per- 
sons may  place  upon  the  records  of  the  county.  If  such  a  thing 
were  required  by  law,  it  would  be  necessary  for  a  mortgagee 
who  took  a  mortgage  similar  to  that  taken  by  Boyce  and  Wil- 
liams, to  indemnify  against  liabilities  to  be  contracted  at  a 
future  day,  to  examine  the  clerk's  office  the  moment  before  in- 
curring them.  Even  that  precaution  might  not  enable  a  prior 
mortgagee  to  act  with  safety;  for,  at  that  time,  there  may  be  an 
existing  mortgage  which  will  be  brought  forward  for  record 
within  sixty  days,  and  thus  the  notice  would  relate  to  the  day  of 
its  execution,  and  overreach  the  new  equity  between  the  prior 
mortgagee  and  mortgagor;  such  a  doctrine  can  not  prevail. 

A  puisne  mortgagee  who  gets  the  legal  title  from  the  first 
mortgagee  may  avail  himself  of  its  advantage,  and  thus  protect 
himself  against  an  intermediate  mortgagee:  Bank  of  Kentucky  v. 
Vance's  Administralora,  4t  Litt.  173.  Much  more  should  the 
first  mortgagee,  who  makes  an  advance  upon  the  faith  of  the 
legal  title  already  in  him,  and  without  knowledge  at  the 
time  of  any  attempt  on  the  part  of  the  mortgagor  to  incumber 
the  estate  by  creating  liens  in  favor  of  others,  be  preferred. 
Our  laws  regulating  conveyances  regard  the  transfer  of  the  legal 
title  only  so  far  as  notice  results  from  the  act  of  registering  or 
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recording  the  deed.  Such  is  the  necessary  inference  from  the 
above  cited  case,  in  which  Yance  relied  upon  a  junior  mortgage, 
and  the  legal  effects  resulting  from  having  it  recorded  in  due 
time. 

The  subsequent  mortgage  to  Perkins,  unless  there  had  been 
proof  of  actual  notice  to  Boyce  and  Williams,  can  not  operate 
against  the  decree.  If  the  record  had  furnished  such  proof,  it 
would  then  have  been  necessary  to  consider  the  circumstance 
that  Perkins  has  not  shown  a  payment  of  any  debt  for  D.  Cald- 
well beyond  the  amount  of  money  which  it  may  fairly  be  in« 
ferred,  from  the  testimony  in  the  cause,  he  was  reimbursed  out 
of  the  funds  arising  from  the  sale  of  the  land  to  Hughes  and 
Kelson.  Perkins  has  failed  to  show  the  continuance  and  exist- 
ence, at  this  time,  of  any  liability  for  D.  Caldwell. 

The  sale  made  by  Prather  of  B.  Caldwell's  equity  of  redemp- 
tion, and  its  purchase  by  Perkins,  can  not  affect  the  claims  of 
Boyce  and  Williams:  first,  because^  from  the  evidence,  Perkins 
made  the  purchase  for  Caldwell's  benefit,  and  has  been  repaid 
any  advance  he  may  have  made;  and,  secondly,  because  there 
is  no  proof  that  Boyce  and  Williams  were  notified  of  the  sale  of 
the  equity  of  redemption  before  they  became  bound  for  the 
debts  for  which  they  are  seeking  reimbursement. 

The  only  remaining  objection  which  we  shall  notice  against 
the  decree  is,  that  the  five  hundred  and  three  acres  of  land  con- 
veyed to  Hughes  in  1823  should  have  borne  a  proportion  of  the 
sums  decreed  in  favor  of  Boyce  and  Williams.  If  the  decree 
in  this  respect  could  be  reversed  by  Boyce  and  Williams,  yet, 
if  the  other  parties  have  not  been  injured,  Boyce  and  Williams 
not  complaining,  the  decree  must  be  affirmed. 

If  D.  Caldwell  had  retained  the  land  which  he  sold  to  Nel- 
son, the  chancellor,  in  foreclosing  the  mortgage  after  the  sale 
to  Hughes,  would  certainly  have  violated  the  most  obvious 
equity  if  he  had  not  protected  the  purchase  made  by  Hughes, 
provided  the  residue  of  the  land  was  sufficient  to  discharge  the 
mortgage.  The  mortgagees  could  require  nothing  but  indem- 
nity, and  if  that  could  be  obtained  without  interference  with 
third  persons,  it  ought  to  be  done.  Now,  it  is  clear  from  Nel- 
son's answer  that  he  had  notice  of  Hughes'  purchase.  The 
record  of  the  mortgage  to  Boyce  and  Williams  was  a  notice  of 
its  existence,  and  with  a  knowledge  of  these  facts,  Nelson  steps 
into  the  shoes  of  D.  Caldwell  by  purchasing  the  residue  of  the 
land.  He  ought  not  thereby  to  make  Hughes'  condition  worse 
than  it  would  have  been  if  he  had  not  purchased,  and  therefore 
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we  think  he  has  no  right  to  complain.  He  took  the  precaution 
to  guard  against  danger  by  taking  a  mortgage  on  the  property 
of  George  Caldwell,  for  whom  Bojce  and  Williams  were  sure- 
ties as  well  as  for  Davis  Caldwell.  We  shall  therefore  leave 
Nelson's  heir  to  look  to  George  Caldwell,  whose  property,  go- 
ing to  indemnify  him,  will  leave  a  fund  to  exonerate  the  sure- 
ties, and  thus  effectuate  justice  all  around. 
The  decree  must  be  affirmed,  with  costs. 


MoBTQAOES  TO  Sboubb  Futukb  ADVANCES. — ^In  the  note  to  Divver  v.  Mo- 
20  Am.  Deo.  658,  this  subject  is  considered  at  length. 


Anderson  v.  Green. 

[7  J.  J.  Marsh  AT  J.,  448.] 

TdunfCABT  CoNVETAKOis  is  invalid,  as  against  a  subsequent  purdhaser  for 
valne^  without  notice  thereof.     Per  Nicholas,  J. 

Boim  Given  by  a  Fatheb  to  his  Son,  who  subsequently  marries,  the  assent 
to  such  marriage  being  induced  by  the  fact  that  the  bond  had  been  given 
to  the  son,  and  which  bond  is,  subsequently  to  such  marriage,  trans* 
ferred  to  a  vendee  for  value,  is  founded  upon  a  valuable  consideration, 
so  that  it  can  not  be  avoided  by  a  subsequent  purchaser  of  the  land  from 
the  father,  with  notice  of  the  bond. 

Bquht  will  kot  Enforce  a  mere  voluntary  agreement;  but  a  voluntary 
bond  from  a  father  to  his  son,  for  the  conveyance  of  land,  will,  in  som« 
instAnoes,  be  specifically  enforced. 

Appeal  from  Grayson  circuit.  Bill  inxshanoexy.  The  facts 
are  detailed  in  the  opinion  of  the  court. 

Monroe  and  Denny,  for  the  appellant. 

CriUenden  and  Firtle,  contra. 

By  Court,  Nicholas,  J.  Benjamin  Sebastian,  for  love  and 
affection,  and  by  way  of  advancement  to  his  son  William,  exe- 
cuted to  him  a  bond  for  the  conveyance  of  a  tract  of  land. 
Shortly  thereafter,  William  married,  having  previously  ex- 
hibited the  bond  to  his  wife  and  her  father,  who  both  state  that 
the  proviso  made  for  him  by  the  bond  was  an  inducement  with 
them  for  assenting  to  the  marriage.  After  residing  on  the  land 
upwards  of  two  years,  claiming  and  using  it  as  his  own,  and 
making  some  expenditures  toward  improving  it,  William  Sebas- 
tian sold  it  to  Green,  and  assigned  him  the  bond.  About  the 
same  time,  but  shortly  afterward,  Benjamin  Sebastian  sold  and 
conveyed  the  land  to  Anderson,  who,  at  the  time  of  his  pur- 
chase, had  notice,  either  express  or  constructive,  of  Ghreen's 
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claim.  Anderson  brought  an  action  of  ejectment,  and  recoY« 
ered  judgment  against  Green,  who  then  filed  his  bill  enjoining 
judgment.  On  final  hearing,  the  injunction  was  perpetuated, 
and  Anderson  decreed  to  release  and  convey  his  title  to  Green. 
From  this  decree  Anderson  appeals. 

It  is  urged  in  his  behalf:  1.  That  the  bond  is  fraudulent  and 
void  as  against  him  for  want  of  a  valuable  consideration;  2. 
That  for  the  same  reason  the  chancellor  will  not  enforce  a  spe- 
cific performance  of  the  bond. 

The  first  point  has  brought  under  the  review  the  important 
and  much  agitated  question,  whether  a  subsequent  sale  and 
conveyance,  for  valuable  consideration,  renders  a  prior  volun- 
tary conveyance  absolutely  null  and  void,  or  only  affords  pre- 
sumptive evidence  of  its  being  fraudulent,  subject  to  being 
rebutted  by  counter  proof.  After  an  attentive  review  of  all  the 
ante-revolutionary  decisions  in  England  on  this  subject  that 
were  within  my  reach,  and  I  have  seen  nearly  all  of  them,  I 
have  come  to  the  conclusion  that  according  to  the  weight  of 
those  decisions,  a  voluntary  conveyance  as  against  a  subsequent 
purchaser  for  valuable  consideration  is  absolutely  void.  Such 
is  my  impression  of  the  decided  preponderance  of  the  cases 
that  way,  that  I  do  not  feel  at  liberty  to  alter  such  a  course  of 
decision,  even  if  I  might  otherwise  be  disposed  to  do  so:  See 
Taylor  v.  Stile,  cited  Sugd.  on  Yend.  464;  Boberts  on  Fraud. 
Con  v.;  Sterry  v.  Arden,  1  Johns.  Ch.  266,  and  the  numerous 
cases  there  cited. 

We  were  much  pressed  in  argument  with  a  contrary  decision 
of  the  supreme  court  of  the  United  States,  in  an  opinion  de- 
livered by  Chief  Justice  Marshall:  CcUhcart  v.  Robinson,  5  Pet 
265.  It  is  there  held  that  according  to  the  weight  of  ante-revo- 
lutionary English  decisions,  the  subsequent  sale  furnished  only 
a  strong  presumption  of  fraudulent  intent,  which  threw  on  the 
person  claiming  under  a  voluntary  settlement,  the  burden  of 
proving  it  to  have  been  made  in  good  faith.  However  high 
may  be  the  authority  of  that  court,  I  may  be  permitted  to  de« 
cline  following  it  on  a  point  like  this,  where  neither  argument 
nor  authority  is  used  to  sustain  its  opinion.  It  is  not  the  wont 
of  the  American  profession  to  acquiesce  in,  or  adopt  the  mere  re- 
scripts of  any  court.  I  think,  with  Chancellor  Kent,  that  no 
one  who  will  attentively  examine  the  cases  refered  to  by  him, 
can  well  hesitate  as  to  the  correctness  of  the  conclusion  drawn 
by  bim,  and  which  I  have  adopted,  that  the  weight,  number, 
and  uniformity  of  the  authorities  do  very  much  prepondentte 
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in  favor  thereof.  Besides,  the  case  of  CaOicart  v.  Bobinson  is 
obDoxious  to  BO  much  just  observation  as  to  the  propriety  of  its 
determination  on  the  onlj  point  presented  for  decision,  that  it 
must  ever  remain  difficult  to  maintain  for  it  its  imputed  weight 
and  authority. 

Cathcart  conveyed  to  a  trustee,  by  recorded  deed,  all  his 
property  for  the  benefit  of  his  wife  and  children,  and  among 
other  things,  a  claim  which  he  had  against  the  United  States. 
He  afterward  covenanted,  for  value,  to  convey  the  same  claim 
to  Bobinson,  as  collateral  security  for  the  performance  of  an 
agreement  between    them.      The  question   was,  whether  the 
court  should  postpone  the  transfer  to  the  trustee,  and  decree 
satisfaction  to  Bobinson  out  of  that  claim.     The  transaction 
arose  in  the  district  of  Columbia,  where,  the  court  says,  the 
statate  against  fraudalent  conveyances  of  27  Eliz.  is  still  in 
force,  and  under  that  statute  the  decision  professes  exclusively 
to  be  given.     Without  determining  the  effect  of  recording  the 
deed  on  the  question  of  notice,  the  decree  treats  Bobinson  as  a 
purchaser  without  notice,  and  decrees  satisfaction  to  him  out 
of  the  claim  on  the  government.     The  statute  27  Eliz.  does  not 
in  terms,  nor  was  it  ever  before  construed  to  embrace,  person- 
alty or  choses  in  action.      On  the  contrary,  it  has  been  re- 
peatedly adjudged  that  it  does  not.     The  original  transfer  of 
the  claim,  and  subsequent  agreement  to  assign  it  to  Bobinson, 
did  not  therefore  present  a  case  arising  under  that  statute,  or 
at  all  to  be  controlled  by  its  provisions.     There  was  no  case 
made  out  to  bring  it  within  the  operation  of  the  13  Eliz.,  and 
give  to  Bobinson  the  benefit  of  the  attitude  of  a  creditor.     And 
if  there  had,  the  decision  would   still  have  been  unauthor- 
ized, either  by  former  adjudications,  or  the  analogies  of  the 
law.     That  statute,  though  much  broader  than  the  other,  has 
almost  uniformly,  and  by  much  the  better  authorities,  been 
held  not  to  embrace  choses  in  action. 

A  fair  purchaser  for  valuable  consideration,  without  notice  of 
a  prior  voluntary  conveyance,  is  a  much  more  meritorious 
claimant  in  the  general,  than  the  volunteer — is  much  better  en- 
titled to  the  regards  and  protection  of  the  law;  and  in  a  ques- 
tion dedamno  evUando  as  betv^een  them,  the  volunteer  should 
suffer.  To  give  efficiency,  stability,  and  certainty  to  the  pro- 
tection afforded  the  purchaser,  I  think  those  courts  have  best 
pursued  the  true  spirit  and  policy  of  the  statute,  who  have  de- 
clared voluntary  conveyances  absolutely  void  as  against  such 
purchaser,  and  not  left  it  to  the  uncertain  and  vacillating  de^ 
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terminationa  of  courts  and  juries,  to  ascertain  whether  the 
circumstances  of  each  case  were  sufficient  to  repel  a  mere  pre- 
sumption of  fraud.  This  construction  given  to  the  statute,  with 
the  intent  to  afford  its  beneficial  provisions  full  scope,  is  not 
more  rigorous  or  less  called  for  by  the  interests  of  society,  than 
the  totally  vitiating  effect  which  has  been  imposed  upon  sales 
of  chattels,  where  the  possession  does  not  accompany  the  con- 
veyance. The  two  rules  are  in  perfect  consonance,  and  serve 
to  fortify  and  sustain  the  policy  of  each  other.  They  are  alike 
indispensable  to  that  certain  and  efficient  protection  of  pur- 
chasers and  creditors,  which  it  was  the  intention  of  the  statute 
to  afford.  The  hardships  of  mere  individual  cases  must,  in  all 
wise  legislation,  be  comparatively  disregarded  in  the  attaining 
of  great  results  for  the  benefit  of  the  whole  community. 

But  while  I  admit  and  acquiesce  in  the  conclusive  authority 
of  the  ante-revolutionaiy  decisions  upon  the  absolute  fraud- 
ulency  of  a  voluntary  conveyance  as  against  a  subsequent  pur- 
ohaser  without  notice,  I  by  no  means  feel  equally  concluded 
by  them  and  bound  to  say  that  such  conveyance  is  void  as 
against  a  purchaser  with  notice.  There  was  such  contrariety 
and  confliction  of  decision  on  this  subject,  that  we  are  left 
free  to  take  our  own  course,  and  I  think  we  should  adopt  that 
which  sustains  the  voluntary  conveyance  against  a  purchaser 
with  notice. 

The  first  revolutionary  English  decisions  have  repeatedly  and 
conclusively  settled  it  the  other  way;  and  I  could  not  but  have 
felt  great  hesitancy  in  following  my  own  view  of  the  subject, 
if  many  of  their  own  ablest  and  most  distinguished  judges  and 
jurists  had  not  expressed  unequivocal  disapprobation  of  the  rules 
as  there  established.  Chancellor  Kent  has  expressed  his  opinion 
decidedly  in  the  same  way;  though  in  Sterry  v.  Arden  he  follows 
the  rule  as  settled  in  England.  See  9  East,  71;  4  Bos.  &  Pul. 
835;  1  Fonb.  281;  Sugd.  Vend.  475;  18  Ves.  101;  2  Meriv.  123. 
Mr.  Roberts,  in  his  Treatise  on  Fraudulent  Conveyances,  has 
given  an  elaborate  and  most  able  argument  in  favor  of  the 
rule  as  established  in  England,  and  has  probably  exhausted  that 
side  of  the  question.  His  reasoning,  however,  is  not  convinc- 
ing. It  is  purely  technical,  and  attains  its  conclusion  by  a  pro- 
cess too  refined  and  artificial  for  the  test  of  ordinary  legal  rules. 
The  most  of  it  is  based  upon  what  I  conceive  to  be  a  misapplica- 
tion of  the  principle  established  in  Oooch's  case,  5  Co.  GO,  that  a 
purchaser  shall  avoid  a  fraudulent  conveyance  notwithstanding  he 
has  notice  of  it.     The  statute  does  not  avoid  voluntary  convey- 
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anceSy  uor  declare  them  fraudulent.  They  are  good  between  the 
parties,  are  aided  and  enforced  by  courts  of  justice,  are  often- 
times just  and  meritorious,  have  not  necessarily  auy  vice  or  ille- 
gality intrinsically  appurtenant  to  them,  and  are  merely  ren- 
dered the  victims  of  subsequent  bona  fide  purchasers,  by  means 
of  an  artificial  rule  of  legal  presumption.  The  behests  of  so- 
ciety seem  to  require  that  they  should  be  held  void,  as  against 
a  purchaser  without  notice,  but  I  do  not  perceive  the  necessity 
of  carrying  this  rule  of  mere  judicial  creation  to  the  extent  of 
avoiding  them  in  favor  of  purchasers  with  notice.  The  full 
protection  of  bona  fide  purchasers  without  notice  by  no  means 
requires  it.  When  a  rule  is  prescribed  by  statute,  I  can  feel  the 
weight  of  the  argument  which  urges  the  enforcement  of  its  let- 
ter, even  beyond  what  the  mere  prevention  of  the  mischief  pro- 
vided against  would  seem  to  require.  But  I  can  not  recognize  the 
soundness  of  the  argument  which  insists  upon  a  similar  exten- 
sion of  a  rule  of  judicial  origin.  If  the  rule  be,  as  it  certainly 
is,  one  of  our  own  framing  or  adopting,  I  can  not  see  why  the 
courts  may  Dot  so  frame  and  apply  it  as  to  prevent  it  from  de- 
feating its  own  ends.  It  was  framed  in  aid  of  the  statute  to 
protect  innocent  and  bona  fide  purchasers.  It  should  not  be 
extended  to  the  protection  of  mala  fide  purchasers  with  notice. 
To  do  so,  would  render  the  statute  an  instrument  in  the  ac- 
complishment of  fraud. 

The  statute  had  a  two-fold  object,  the  protection  of  innocent 
purchasers  and  the  punishment  of  fraudulent  vendees.  Where 
there  are  circumstances  of  intrinsic  fraud  in  the  transaction, 
the  vendee  must  be  a  participator  in  the  fraud,  and  it  may  be 
well,  as  in  Chock's  case,  to  let  the  statute  operate  full  out  to  its 
very  letter,  avoiding  the  fraudulent  conveyance,  even  though 
the  purchaser  had  notice.  But  the  fraud  in  voluntary  convey- 
ance most  times  consists  in  mere  legal  artificial  presumption, 
without  any  necessary  intendment  of  participation  in  it  on  the 
part  of  the  vendee.  To  destroy  his  conveyance  in  favor  of  a 
purchaser  with  notice,  would  not  only  reward  the  vendor  on 
whom  the  whole  imputation  rests,  and  thereby  hold  out  an  in- 
ducement for  the  violation  of  his  own  solemn  engagements, 
but  it  would  also  encourage,  on  the  part  of  the  purchaser,  '*  a 
breach  of  that  good  faith  which  is  morally  due  to  the  fair  clairag 
and  interests  of  others.'' 

The  registering  acts  of  England  expressly  declare  deeds  not 
registered  fraudulent  and  void  against  subsequent  purchasers. 
Yet  the  courts  of  that  country,  looking  to  the  intent  of  the  act« 
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have  determined  that  a  purchaser  with  notice  of  an  unregistered 
deedy  was  not  within  its  protection.  This  seems  to  me  to  have 
a  strong  bearing  on  the  point  under  consideration,  though  it  is 
not  noticed  in  any  of  the  various  discussions  of  the  subject 
that  I  have  met  with.  The  language  of  the  two  act«  is  equally 
denunciatory  and  unqualified.  It  would  seem,  therefore,  from 
analogy,  as  therlB  is  no  just  imputation  of  fraud  against  the 
alienee  of  a  voluntary  conveyance,  that  if  the  statute  had  ex- 
pressly declared  voluntary  conveyances  void  as  against  subse- 
quent purchasers,  the  courts  should  have  construed  it  to  mean 
purchasers  without  notice,  and  not  have  extended  its  nullifying 
effects  in  favor  of  purchasers  with  notice.  Every  reason  which 
justifies  the  one  course  of  decision,  would  seem  equally  to 
authorize  and  require  the  other.  Much  rather,  therefore,  should 
such  be  the  decision  when  it  is  admitted  that  voluntary  convey- 
ances do  not  come  within  the  letter  of  the  act,  but  are  only 
brought  within  it  by  a  rule  of  construction.  In  fine,  I  deem  a 
purchaser  with  notice  not  within  the  spirit  and  protection  of 
the  act,  and  that  a  voluntary  conveyance  should  not  be  avoided 
for  his  benefit. 

The  chief  justice  and  Judge  Underwood,  not  deemiog  it  neo- 
essary  to  decide,  in  this  case,  the  important  question  noticed  in 
the  foregoing  view,  forbear  to  express  any  opinion  upon  it;  they 
will  not,  therefore,  intimate  either  concurrence  in,  or  dissent, 
but  will  reserve  an  expression  of  their  opinion  until  a  case  shall 
occur,  requiring  a  direct  decision  of  the  point  one  way  or  the 
other. 

But  there  is  another  view  of  the  case,  in  which  we  all  concur, 
that  will  result  equally  unfavorably  for  Anderson's  claim. 

It  is  the  e£fect  given  by  us  to  the  marriage  of  William  Sebas- 
tian, after  the  execution  of  the  bond,  and  under  the  circum- 
stances mentioned,  and  to  the  sale  of  the  land  made  by  him  to 
Oreen.  In  our  estimation,  they  so  far  supplied  a  valid  and 
valuable  consideration  to  the  transaction  as  rescued  it  from  any 
previous  liability  to  be  avoided  by  the  after  purchase  of  Ander- 
son. 

In  the  leading  case  of  Prodgers  v.  Langham,  1  Sid.  133,  it  was 
determined  that  on  the  marriage  of  a  daughter,  who  was  a  vol- 
untary alienee  of  the  father,  the  conveyance  ceased  to  be  volun- 
tary, became  supported  by  a  valuable  consideration,  and  was 
unimpeachable  by  a  subsequent  purchaser  from  the  father.  A 
similar  determination  on  the  same  point  was  made  in  Sierry  ▼ 
Arden,  before  cited. 
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It  is  said,  1  Madd.  Gh.  272,  if  a  man  makes  a  Toluntaiy  con- 
yejance  of  land,  and  the  alienee  sells  the  same  for  valuable 
consideration,  the  alienor  is  bound.  So,  on  an  appointment, 
he  ivho  pays  a  consideration  to  the  voluntary  appointee  may 
constructively  be  held  in  the  same  situation  as  if  he  had  in  the 
first  instance  paid  it  to  him  by  whom  the  estate  was  granted. 

So,  also,  in  1  Fonb.  280,  though  a  conveyance  be  covinous 
in  ita  creation,  it  may  acquire  validity  by  subsequent  matter,  as 
where  land  conveyed  be  afterwards  aliened  or  settled  for  valua- 
able  consideration.     See,  also,  Sugd.  on  Tend.  471. 

The  second  ground  of  objection  to  the  decree  has  no  legal 
foundation.  It  is,  in  the  general,  true  that  the  chancellor  will 
not  enforce  a  mere  voluntary  agreement;  but  it  was  decided  by 
this  court,  in  the  case  of  Mclntyre  v.  Hughea,  4  Bibb,  186,  that 
a  voluntary  bond  from  father  to  son,  for  the  conveyance  of 
land,  would  be  specifically  enforced.  Beside  the  very  satisfac- 
tory reasoning  of  that  case,  it  is  sustained  by  most  abundant 
authority :  Newl.  on  Con.  69;  1  Fonb.  348;  lErUum  v.  Seymore^ 
4  Johns.  Ch.  600,  and  authorities  cited. 

The  decree  must  be  affirmed,  with  costs. 


Spbcifio  Pbbvobmance  ov  Contbacts  by  Coubts  ov  Egnmr. — One  of  the 
well  established  branches  of  the  jarisdiction  of  courts  of  equity  is  the  speci* 
fie  perf onnance  of  contracts  for  parties,  where  the  remedy  at  the  common 
law,  by  compensation  in  damages,  would  be  inadequate.  This  jurisdiction  is 
of  very  ancient  date,  and  is  considered  by  some  writers  to  be  coeval  with  the 
establishment  of  those  courts  in  England.  It  is  exercised,  because  courts  of 
law  can  not  afford  adequate  relief,  as  their  power  is  limited  to  awarding  the  in- 
jured party  compensation  and  damages;  wherever,  therefore,  the  party  wants 
the  'thing  i  it  spede,  and  he  can  not  be  otherwise  fully  compensated,  courts  of 
equity  will  grant  him  a  specific  performance:  Story's  Eq.  Jur.  sec.  716. 

The  requisites  for  the  exercise  by  such  courts  of  this  branch  of  their  juris- 
diction are  fully  considered  in  the  note  to  Seijmour  v.  Delanq/,  15  Am.  Dea 
303^  and  are  stated  by  Mr.  Adams  to  be  five  in  number:  1.  The  performance 
in  specie  must  be  necessary;  2.  It  must  be  practicable;  3.  There  must  be 
a  valuable  consideration;  4.  The  terms  of  the  contract  must  be  certain;  and 
6.  It  must  be  reciprocal:  Adams'  "Eq,  77.  The  exercise  of  this  jurisdiction  is 
not  as  of  course  to  suitors,  but  rests  largely  within  the  discretion  of  the  chan- 
cellor, to  be  exercised  or  not,  as  a  sound  judicial  discretion  may  direct,  when 
goided  by  the  rules  and  principles  of  such'  courts:  Seymour  v.  Delancy,  3 
Ck»w.  445;  S.  C,  15  Am.  Dec.  207,  note  303:  Pigg  v.  Corder,  12  Leigh  (Va.), 
C9;  Sogers  v.  Saunders,  16  Me.  92;  Adams' Eq.  77;  Story's  Eq.  Jur.  sec.  742. 
It  is  not  here  intended  to  examine  at  length  the  grounds  upon  which  courts 
of  equity  exercise  this  jurisdiction,  but  simply  to  state  those  grounds,  so  as 
to  bo  better  able  to  show  to  what  extent,  if  at  all,  such  courts  will,  in  the  ex- 
ercise of  that  jurisdiction,  specifically  enforce  contracts  which  are  voluntary 
or  are  entered  into  upon  a  consideration  other  than  a  valuable  one. 

VoLUNTABY  AoBEEBCENTS,   SPECIFIC  Pebfobma>xe  OF. — In  Speaking  of 
the  requisites  of  a  contract  in  order  that  it  may  l>e  enforced  in  specie,  Mr. 
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Adams  aays:  "The  first  requisite  is  that  there  be  a  valoable  consideration, 
either  in  the  way  of  a  benefit  bestowed  or  of  disadvantage  snstained,  by  the 
party  in  whose  favor  a  contract  is  to  be  enforced.  The  necessity  for  such 
consideration  exists  at  law  where  the  agreement  is  by  simple  contract  only; 
but  if  it  be  an  agreement  under  seal  technically  called  a  contract  by  specialty, 
the  solemnity  of  a  deed  is  held  at  law  to  imply  a  consideration.  In  equity, 
however,  where  a  special  remedy  is  sought  in  addition  to  the  ordinary  one  of 
pecuniary  recompense,  a  valuable  consideration  is  always  requisite,  and  no 
additional  force  is  given  to  the  agreement  because  it  is  evidenced  by  an  in- 
strument under  seal.  If  there  be  no  consideration,  or  if  the  only  considera- 
tion be  a  moral  duty  or  natural  affection,  which  are  termed  good,  but  not 
valuable  considerations,  the  court  of  chancery  will  not  interfere:"  Adams* 
Equity,  78.  Mr.  Pomeroy  states  the  rule  equally  as  broad  in  his  late  work 
on  the  Specific  Performance  of  Contracts.  "It  is  a  fundamental  principle 
that  equity  will  not  decree  the  specific  execution  of  a  contract  unless  the 
undertaking  to  be  enforced  is  founded  upon  a  valuable  consideration  movini^ 
from  the  party  in  whose  behalf  the  performance  is  sought;  in  other  words, 
the  remedy  can  not  be  obtained  for  a  merely  voluntary  agreement:"  Pome- 
roy on  Contracts,  sec.  54;  and  this  is  the  settled  rule  of  courts  of  equity, 
both  in  England  and  America :  Graves  v.  Oroves,  3  You.  k  Jer.  163;  Houghton  ▼; 
Lees,  1  Jur.  (N.  S.)  862;  Ord  v.  Johnston,  Id.  1063;  Cochrane  v.  WiUis,  34 
Beav.  359;  WycherUy  v.  Wycherley,  2  Eden,  178;  Marler  v.  Tommas,  L.  R. 
17,  B^.  8;  Minturn  v.  Seymour,  4  Johns.  Ch.  500;  Vasser  v.  Vasser,  23  Miaa. 
382;  Berry  v.  Waring,  1  Har.  &  Gill,  100;  BurUng  v.  King,  66  Barb.  633; 
Shepherd  v.  Shepherd,  1  Md.  Ch.  244;  Butman  v.  Porter,  100  Mass.  337; 
Curiin  V.  Hendricks,  35  Tex.  225;  Seymour  v.  Delancy,  15  Am.  Deo.  270, 
uote,  302. 

At  the  common  law,  all  contracts,  to  give  them  that  binding  efficacy  which 
tendered  them  enforceable  against  the  contracting  parties,  must  have  been 
founded  upon  a  good  and  valid  consideration,  and  this  rule  applied  equally  to 
contracts  under  seal,  technically  termed  specialties,  as  to  simple  contracts. 
All  sealed  contracts,  however,  by  reason  of  the  solemnity  and  deliberation 
with  which  such  contracts  were  executed,  and  also  from  the  fact  that  they 
were  executed  under  the  seals  of  the  parties,  were  conclusively  presumed  to 
be  founded  upon  a  sufficient  consideration:  Chit,  on  Con.  (11  Am  ed.)  6,  and 
cases  there  cited.  At  an  early  date,  equity,  in  recognition  of  this  presump- 
tion, specifically  enforced  such  contracts,  although  voluntary  and  withoat 
consideration:  Pom.  on  Con.,  sec.  67,  note;  Wiseman  v.  Roper,  1  Cas.  in  Ch. 
84;  Edwards  v.  Countess  of  Warwick,  2  P.  Wms.  176;  Beard  v.  NuttkaU^ 
1  Vem.  427;  Wyefterley  v.  Wyeherley,  2  Eden,  177.  See  Bunn  v.  WkUJurop,  1 
Johns.  Ch.  329. 

In  Beard  v.  NuUlutll,  supra,  decided  in  1686,  the  plaintiff's  husband,  after 
marriage,  entered  into  a  voluntary  bond  to  settle  a  jointure  on  his  wife,  and 
subsequently  settled  land  upon  her  to  the  value  of  the  bond,  which  was  de- 
livered up  to  be  canceled.  The  husband  died,  and  the  jointress  was  evicted. 
She,  being  the  administratrix  of  her  husband,  filed  her  bill,  praying  that  she 
might  be  allowed  to  retain  of  her  husband's  personal  estate  a  portion  thereof 
to  the  value  of  her  jointure.  The  defendants  were  persons  who  claimed  as 
distributees  of  the  husband,  under  the  statutes  of  distribution.  The  follow- 
ing order  was  entered:  **  That  in  regard  the  plaintiff  was  now  become  enti- 
tled to  dower,  that  she  should  proceed  at  law  for  recovery  thereof,  and  what 
the  same  should  fall  short  in  vaJue  of  the  jointure,  should  be  retained  by  her 
out  of  the  personal  estate,  notwithstanding  the  bond  was  after  maniage  and 
roluntaiy,  and  delivered  up  to  be  canceled;  for  an  agreement^  thoa^  volim- 
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tacy,  under  hand  and  seal,  oaght  to  be  decreed  by  this  court,  and  the  doliveiy 
up  of  the  bond  by  the/eme-eooer£  conld  no  way  bind  her  interest." 

Notwithstanding  these  early  decisions,  made  before  the  jurisdiction  of 
Goarts  of  equity  had  become  determined  and  fixed  by  established  rules  and 
precedents,  a  different  rule  now  prevails,  and  those  decisions,  if  not  directly, 
may  be  considered  as  impliedly  overruled  by  subsequent  adjudications, 
"  Equity,  disregarding  mere  forms  and  looking  at  the  reality,  always  requires 
an  actual  consideration,  and  permits  the  want  of  it  to  be  shown,  notwith- 
standing the  seal,  and  applies  this  doctrine  to  covenants,  settlements,  and 
executory  contracts  of  every  description:"  Pomeroy  on  Contracts,  sec.  57; 
Jefferys  v.  J^trys,  Cr.  &  Ph.  138;  Jlervey  v.  Audland,  14  Sim.  531;  Meek 
T.  KeUiewell,  1  Ph.  342;  S.  C,  1  Hare's  Ch.  464;  Ord  v.  Johnston,  1  Jur. 
(N.  S.)  1063;  HofughJUnh  v.  Lets,  Id.  862;  Kekewkk  v.  Afannwj,  1  De  G.  M. 
ft  O.  188;  Sliort  v.  Price,  17  Tex.  403.  Lord  Chancellor  Cottenham,  in 
Jefftrys  v.  Jtfftrya,  supra,  decided  in  1841,  very  tersely  states  the  rule  of  the 
later  cases;  *'  With  respect  to  the  copyholds,  I  have  no  doubt  that  the  court 
will  not  execute  a  voluntary  contract;  and  my  impression  is,  that  the  princi- 
ple of  the  court  to  withhold  its  assistance  from  a  volunteer,  applies  equally 
whether  he  seeks  to  have  the  benefit  of  a  contract^  a  covenant,  or  a  set- 
tlement." So  where  two  persons  for  a  valuable  consideration,  as  between 
themselves,  covenanted  to  do  an  act  for  the  benefit  of  a  stranger,  the  lat- 
ter can  not  come  into  equity  and  enforce  such  covenant  against  the  cov- 
enantor or  covenantee:  Colyear  v.  CourUesa  of  Mulgrave,  2  Keen,  81;  see 
SuUon  V.  Chawynd,  3  Meriv.  249;  S.  C,  1  Turn,  ft  R.  296.  So  in  De  HouglUon 
V.  Money,  L.  R.,  2  Equity  Cas.  154;  S.  C,  L.  B.,  2  Ch.  App.  164,  it  was  held 
that  a  purchaser,  for  value,  of  an  interest  in  land,  could  not  come  into 
equity  to  compel  the  delivery  of  a  voluntary  deed  or  agreement  to  be  can- 
celed.    See  Oxley  v.  Lee,  2  Atk.  625. 

Although,  as  appears  by  the  text-writers  above  referred  to,  that  a  valua- 
ble consideration  is  indispensable  to  a  contract  in  order  to  obtain  a  specific 
performance  thereof,  by  courts  of  equity,  yet  this  is  not  universally  so. 
Contracts  founded  upon  what  is  termed  a  meritorious  consideration  have 
also  been  specifically  enforced.  Such  a  consideration  is  recognized  by  sev- 
eral elementary  writers  as  being  sufficient  to  invoke  this  jurisdiction: 
Story's  Equity  Jurisprudence,  sec.  787;  Newland  on  Contracts,  69;  Adams' 
Equity,  78^  97;  and  it  is  now  firmly  established  by  precedent:  EUison  v. 
KOinm,  6  Ves.  656;  EUis  v.  Nvmmo,  Uoyd  ft  Goold  (temp.  Sugden),  333; 
Moore  t.  CroJUm,  3  Jones  ft  La  Touche,  438;  FothergiU  v.  Fothtrgill,  Free- 
man's Ch.  256;  Knye  v.  Moore,  1  Sim.  ft  Stu.  61;  Colman  v.  Sorrel,  I  Ves. 
jun.  50;  a  C,  3  Bro.  C.  C.  12;  Goring  v.  Nasli,  3  Atk.  185. 

"The  doctrine  of  meritorious  consideration  originates  in  the  distinction 
between  the  three  classes  of  consideration  on  which  promises  may  be  based, 
vis.,  valuable  consideration,  the  performance  of  a  moral  duty,  and  mere  vol- 
untary bounty.  The  first  of  these  classes  alone  entitles  the  promisee  to  en- 
foroe  his  claim  against  an  unwilling  promisor;  the  third  is  for  all  legal  pur- 
poses a  mere  nullity  until  actual  performance  of  tho  promise.  The  second,  or 
intermediate  class,  is  termed  meritorious,  and  is  confined  to  the  three  duties 
of  charity,  of  payment  of  creditors,  and  of  maintaining  a  wife  and  children; 
■nd  under  this  last  head  are  included  provisions  made  for  persons,  not  being 
children  of  the  party  promising,  but  in  relation  to  whom  he  has  manifested 
an  intention  to  stand  in  loco  parentis,  in  reference  to  the  parental  duty  of 
soaking  provision  for  a  child. 

"  Considerations  of  this  imperfect  class  are  not  distinguished  at  law  from 
voluntary  bounty,  but  are  to  a  modified  extent  recognised  in  equity. 
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And  the  doctrine  with  respect  to  them  is,  that  although  a  promiae  mado  with- 
out a  valuable  consideration  can  not  be  enforced  against  the  promiBor,  or 
against  any  one  in  whose  favor  he  has  altered  his  intention,  yet  if  an  intended 
gift  on  meritorious  consideration  be  imperfectly  executed,  and  if  the  inten- 
tion remains  unaltered  at  the  death  of  the  donor,  there  is  an  equity  to  enforoa 
it  in  favor  of  his  intention,  against  persons  claiming  by  operation  of  law  with- 
out an  equally  meritorious  claim:"  Adams'  Equity,  97,  98.  In  HoughUm  t. 
Lte»y  1  Jur.  (N.  S. )  862,  a  family  agreement  entered  into  between  aeveral 
members  of  the  same  family,  for  the  purpose  of  dividing  certain  property  that 
was  to  come  to  them  by  devise  from  their  father,  upon  hia  death,  was  speci- 
fically enforced.  So  in  Wetliered  v.  WetJured,  2  Sim.  183,  a  similar  agree- 
ment entered  into  betwe^  two  sons,  dividing  equally  the  property  they 
might  receive  from  their  father,  was  held  not  to  be  against  puhlio  policy,  and 
it  was  specifically  enforced. 

In  Ellis  V.  NimTnOf  Uoyd  &  Groold  (temp.  Sugden),  333,  the  question  of 
the  enforcement  of  contracts  founded  upon  a  consideration  deemed  in  equity 
meritorious,  received  a  careful  examination  by  Lord  Chancellor  Sugden,  of  the 
high  court  of  chancery  in  Ireland.  '*.The  question  is,  whether  an  agreement 
for  a  meritorious  consideration  resting  in  fieri  is  such  a  contract  as  a  court  <tf 
equity  will  enforce.  It  is  a  singular  circumstance  that  this  question  baa  never 
been  decided.  I  stated  on  a  former  occasion  that  before  the  statute,  the 
courts  compelled  the  specific  performance  of  agreements  for  valuable  or  meri- 
torious considerations,  and  that  they  viewed  meritorious  considerationa  in  a 
very  favorable  light,  holding  them  to  include  not  merely  a  wife  or  child,  but 
some  collaterals,  as  a  brother,  nephew,  or  cousin.  A  covenant  to  stand  aeiaed 
was  a  mere  contract  or  agreement  by  a  person  to  settle  or  hold  hia  estate  for 
the  benefit  of  his  family,  and  a  meritorious  consideration  alone,  without  a 
valuable  consideration,  was  sufficient  to  support  such  a  contracts  *  * 
*  *  But  this  case  does  not  rest  exactly  on  the  same  grounds  as  defective 
executions  of  powers,  as  in  cases  like  the  present  there  is  a  contract;  wheieas 
the  former  do  not  arise  out  of  a  contract,  but  depend  upon  an  intention  to 
settle.  In  all  such  cases,  however,  the  court  requires  a  sufficient 
tion,  and  I  find  a  provision  for  a  wife  or  child  is  held  ameritoriona  conaidi 
tion,  proper  to  call  into  action  the  power  of  a  court  of  equity  in  aid  of  a  de- 
fective execution  or  surrender.  Now,  in  my  opinion,  it  makes  no  difference 
whether  that  power  is  required  to  aid  a  defective  surrender,  or  to  enforce  an 
agreement  resting  in  fieri.  In  each  case  a  sufficient  consideration  is  neoeaaaiy 
to  enable  the  court  to  act.  In  the  one  case  it  has  been  established  what  is  a 
sufficient  consideration,  and  that  must  apply  equally  to  the  other  case,  Ti^, 
that  now  before  the  court. "  The  contract^  being  a  post-nuptial  agreement  by 
a  father  making  provisions  for  his  child,  was  specifically  enforced.  At  the 
end  of  the  last  case,  as  reported  in  Lloyd  &  Goold,  the  reporter  adds:  **  The 
decree  in  this  case  was  affirmed  by  Lord  Plunket  on  rehearing,  but  upon  other 
grounds. " 

In  Holloway  v.  lleadington,  8  Sim.  324»  Vice-chancellor  Shadwell  refera  t> 
Ellis  V.  I^immo,  as  though  it  was  not  a  binding  authority.  "  However  high 
the  authority  may  be  of  the  lord  chancellor  who  decided  Ellis  v.  AVrnmo, 
that  cause  was  reheard  by  his  successor,  who  rejected  the  grounds  of  the 
former  decision  and  decided  in  the  same  way  but  on  different  groonda. 
Therefore,  there  is  the  authority  of  one  lord  chancellor  in  its  favor,  and  the 
authority  of  another  lord  chancellor  against.  Consequently  it  is  not  a 
decision  that  binds."  Thia  statement  by  Vice-chancellor  Shadwell  is  un- 
doubtedly inaccurate  and  not  warranted  by  the  facts.  It  is  hardly  conceiw 
ble,  how  it  can  be  truthfully  said,  tliat  ''there  is  the  authority  of  one  loffd 
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chancellor  in  its  favor,  and  the  authority  of  one  lord  chancellor  against  it,'* 
npon  the  facts  as  stated.  Similar  views  are  expressed  in  the  note  to  Ellison 
V.  Ellison^  Leading  Gases  in  Equity  (White  and  Tndor),  voL  1,  pt.  1,  p.  425: 
"The  mere  fact  that  Lord  Plunket,  on  a  rehearing,  affirmed  the  decree  on 
other  grounds  than  those  on  which  Sir  Edward  Sugden  had  placed  it,  affords 
no  inference  that  Lord  Plunket's  authority  was  thereby  given  against  the 
principle  which  Sir  Edward  Sugden  had  established.  This  supposed  rejection 
by  Lord  Plunket,  and  this  mistaken  observation  in  Ilolloway  v.  Ileadington, 
may,  therefore,  be  set  aside  as  not  in  the  least  degree  impairing  the  force  of 
the  well-considered  and  direct  decision  of  Lord  Chancellor  Sugden."  But 
■ee  Lord  Chancellor  Sugden's  opinion  in  Moore  v.  Crojton,  3  Jones  and  La 
Tonche,  443,  as  to  the  authority  of  his  decision  in  Ellis  v.  Nimmo,  See  also 
Jefftryn  ▼.  Jtfferys^  1  Cr.  &.  Ph.  138,  and  Dillon  v.  Coppin,  4  Mylne  &  Craig, 
647.  And  this  rule  as  to  enforcement  of  executory  agreements  based  upon  a 
tneiitorions  consideration  is  also  recognized  and  followed  in  this  country: 
Shepherd  v.  Bevin^  9  Gill,  32;  Haines  v.  Hardy,  6  Md.  435;  S.  C,  4  Md.  Ch. 
133;  Mclntire  v.  Hughes,  4  Bibb,  186;  Mahan  v.  Malian,  7  B.  Hon.  579,  582; 
BrigfU*9  Ei^rs  ▼.  Bright^  8  Id.  194,  197;  Dennison  v.  OoeJiering,  7  Barr.  (7  Pa. 
St)  175, 179.    See  conira,  Morris  v.  Lewis'  Ex.,  33  Ala.  53. 

A  meritorious  consideration  to  be  sufficient  to  entitle  a  party  to  a  specific 
performance  must  extend  only  to  a  wife  or  child,  and  not  to  a  collateral  kin: 
Bv/brtTs  Heirs  v.  MeKee,  1  Dana,  107;  Hayes  v.  Kershow,  1  Saudf .  Ch.  258; 
aee  Edwards  v.  Jones,  1  Mylne  &  Craig,  226;  and  Meek  v.  KettUwell,  1  Hare's  , 
Ch.  464;  S.  C.  affirmed,  7  Jnr.  1120,  see  Ellis  ▼.  Nimmo,  supra.  A  few  de- ! 
cisions  are  found  in  some  of  the  states,  to  the  effect  that  although  equity  will 
enforoe  a  contract  entered  into  upon  a  meritorious  consideration,  yet  before 
it  will  do  so,  it  must  appear  that  such  contract  was  under  seal:  Kennedy  v. 
Ware,  1  Bsrr.  445;  Caldwell  v.  WUUams,  1  Bail.  Eq.  175,  176.  ''Some 
agreements,  which  are  termed  voluntary,  are  executed  in  this  court,  when 
made  in  favor  of  a  wife  or  children,  but  these  are  always  agreements  by  deed 
or  covenant;  agreements  under  seal,  which  imports  a  consideration  and  renders 
them  valid  at  law:"  Caldwell  v.  Williams,  supra.  In  most  of  the  United 
States  the  distinction  between  sealed  and  unsealed  instruments  has  been 
abolished  by  statute^  and  from  this  fact,  considered  in  connection  with  the 
jule  of  courts  of  equity  to  look  at  the  substance  and  not  the  form  of  the  con- 
tract^  we  think  we  are  justified  in  saying  that  such  decisions  as  those  last 
cited  are  no  longer  entitled  to  be  recognized  as  authority. 

In  the  consideration  of  the  present  subject,  it  should  be  constantly  borne  in 
mind  that  the  necessity  of  a  contract  being  entered  into  upon  a  valuable  or 
meritorious  consideration,  before  equity  will  specifically  enforce  it,  applies 
only  to  contracts  that  rest  in  fieri;  t.  e.,  contracts  that  are  executory,  and 
not  those  that  are  executed.  If  a  contract  has  become  executed  at  law  by  a 
transfer  of  the  legal  title,  or  in  equity  by  the  creation  of  a  trust,  the  consid- 
eration upon  which  it  was  made  is  immateriaL  **  It  is  certainly  true  that  a 
court  of  equity  will  lend  no  assistance  toward  perfecting  a  voluntary  con- 
tract or  agreement  for  the  creation  of  a  trust,  nor  regard  it  as  binding  so  long 
as  it  remains  executory.  But  it  is  equally  true  that  if  such  an  agreement  or 
contract  be  executed  by  a  conveyance  of  property  in  trust,  so  that  nothing 
remains  to  be  done  by  the  grantor  or  donor  to  complete  the  transfer  of  title, 
the  relation  of  trustee  and  cestui  que  trust  is  deemed  to  be  established,  and  the 
equitable  rights  and  interests  arising  out  of  the  conveyance,  though  made  with- 
out consideration,  will  be  enforced  in  chancery:"  Stone  v.  Hackeit,  ll!  Gray, 
227.  To  be  abl%;  to  determine,  however,  when  a  contract  ceases  to  l)e  an 
executory  agreement  and  becomes  executed  within  the  rule  first  stated,  is 
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often  of  the  atmost  difficalty,  and  it  is  probably  to  this  difficulty  may  ba 
traced  the  conflict  of  authority  upon  the  subject.  The  principle,  however,  is 
clear  and  well  sustained  by  authority:  Perxy  on  Trusts,  sees.  96-99;  Ellison  ▼. 
Elliwri,  6  Yes.  656;  S.  C,  Leading  Cases  in  Equity  (White  and  Tudor)  voL  1, 
pt.  1,  p.  245;  Colfnan  v.  Sat-rel,  3  Bro.  C.  0.  12;  S.  C,  1  Ves.  jun.  50;  PuU 
vcriofL  V.  Pulverio/t,  18  Ves.  84;  Bill  v.  Cureton,  2  Mylne  &  Keen,  603;  DUrow 
V,  Bone,  3  Giff.  538;  Frampton  v.  Frampton,  4  Beav.  287;  James  ▼.  Bydder^ 
Id.  600;  Thorpe  v.  Oxoen,  5  Id.  224;  Dming  y.  Ware,  22  Id.  184;  SUtU  ▼. 
WaUer,  28  Id.  466;  Arthur  v,  Clarkson,  35  Id.  458;  Fletcher  ▼.  FleUher,  4 
Hare's  Ch.  67;  Stapleton  v.  Staplelon,  14  Sim.  186;  Woodroffe  v.  J<JinsUm^  4 
Ir.  R.  Ch.  319;  MiUer  v.  Harrison,  5  Ir.  R.  Eq.  324;  Kekewich  v.  MantuMg, 
1  De  Gex.  M.  &  G.  176;  Ex  parte  Pye,  18  Ves.  140;^^oneT.  UaekeU,  12  Gray, 
227,  231;  Estate  of  WM,  49  CaL  545;  Ovmes  v.  Ownes,  23  N.  J.  Eq.  (8  C.  E. 
Green)  60;  Crawford^s  Appeal,  61  Pa.  St  52;  Carson  y.  Phelps,  40  Md.  73; 
Urann  v.  Coates,  109  Mass.  581;  «/oiie«  v.  Obenehain,  10  Gratt.  259;  Sloan  ▼. 
Cadogan,  Sngd.  on  Vendors  (7  Am.  ed.)  617,  Ko.  24.  ''Whether  the  trust  is 
perfectly  executed  or  not  is  a  question  of  fact  in  each  case,  and  the  ooart»  in 
determining  the  fact,  will  give  effect  to  the  situation  and  relation  of  the 
ties,  the  nature  and  situation  of  the  property,  and  the  purposes  or  ol 
which  the  settler  had  in  view  in  making  the  disposition:"  Perry  on  Trusts^ 
sec.  99. 

In  Ellison  v.  Ellison,  6  Ves.  656,  Lord  Eldon  lays  down  the  rule,  that  where 
a  trust  is  actually  created,  and  the  relation  of  trustee  and  cestui  que  trust  es- 
tablished, a  court  of  equity  will,  in  favor  of  a  volunteer,  enforce  such  trust 
against  the  person  creating  it,  and  all  subsequent  volunteers,  although  it  will 
not  create  a  trust  or  establish  the  relationship  of  trustee  and  cestui  que  trasi 
by  enforcing  the  performance  of  an  agreement  or  by  giving  effect  to  an  im- 
perfect conveyance  or  assignment  in  favor  of  volunteers.  He  says:  "I  take 
the  distinction  to  be,  that  if  you  want  the  assistance  of  the  court  to  oonati- 
tute  you  cestui  que  trust,  and  the  instrument  is  involuntary,  you  shall  not 
have  that  assistance  for  the  purpose  of  constituting  you  cestui  que  trust;  as 
upon  a  covenant  to  transfer  stock,  etc.,  if  it  rests  in  covenant,  and  is  purely 
voluntary,  the  court  will  not  execute  that  voluntary  covenant;  but  if  the 
party  has  completely  transferred  stock,  etc.,  though  it  is  voluntary,  yet  tho 
legal  conveyance  being  effectually  made,  the  equitable  interest  will  be  en- 
forced by  this  court.  That  distinction  was  clearly  taken  in  Colman  v.  Sarrd^ 
3  Bro.  C.  C.  12;  S.  C,  1  Ves.  jun.  50,  independent  of  the  vicious  considenk- 
tion.  I  stated  the  objection,  that  the  deed  was  voluntaiy;  and  the  lord 
chancellor  went  with  me  so  far  as  to  consider  it  a  good  objection  to  executing 
what  remained  in  covenant.  But  if  the  actual  transfer  is  nuule,  that  consti- 
tutes the  relation  between  trustee  and  cestui  que  trust,  though  voluntary  and 
without  good  or  meritorious  consideration. "  But  see  Scales  v.  Maude,  6  De  Gex 
M.  &  G.  51,  where  it  was  said  that  a  "  mere  declaration  of  trust  by  the  owner 
of  property,  in  favor  of  a  volunteer,  is  inoperative,  and  this  court  will  not 
interfere  in  such  a  case."  The  latter  case  was  referred  to  in  Jones  v.  Lodt^ 
L.  R.,  1  Ch.  App.  28,  and  that  portion  of  it  just  quoted  was  stated  to  be 
"clearly  wrong  as  a  general  statement  of  the  law.  There  could  be  no  doubt 
that  there  might  be  a  valid  declaration  of  trust  in  favor  of  a  volunteer." 
Declarations  of  a  party,  that  he  intends  to  divide  his  property  in  a  certain 
way,  or  that  he  intends  to  leave  it  to  certain  particular  persons,  will  not  be 
sufficient  to  create  a  trust  that  will  be  enforced.  Such  declarations  are  re- 
garded the  same  as  mere  promises  to  give:  Dipple  ▼.  Cor  Us,  11  Hare's  Ch. 
183:  Be  Glover,  2  John.  &  H.  186;  Forbes  v.  Forbes,  6  W.  R.  92,  94;  In  re  MilVs 
Estate,  7  Id.  372. 
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So  vhere  a  trust  is  created  by  a  yolontaiy  deed,  neither  the  retention  of 
the  deed  by  the  person  ezeenting  it,  nor  the  absence  of  commnnication  of  its 
contents  to  the  cegiui  que  irust,  will  invalidate  it,  or  prevent  its  enforcement 
in  equity:  Barlow  v.  Heneage,  Prec.  Ch.  211;  Clavering  y  .davering.  Id.  235: 
8.  C,  2  Vem.  473;  Bougkton  v.  BoughtoUy  1  Atk.  625;  Sear  v.  Adtwellf  3 
Swans.  411,  n.;  Worrall  v.  Jacobs  3  Mer.  256,  270.  A  parol  declaration  ot 
trust  of  personalty  is  as  effectual  and  will  be  enforced  the  same  as  though  in 
writing:  PeekJtam  v.  Taylor ^  31  Beav.  250;  Jone8  v.  Lochy  L.  B.,  1  Ch.  App. 
25,  28.  8o  a  parol  gift  of  land  is  upheld  and  enforced  in  equity  equally  with 
a  parol  agreement  to  sell,  if  such  gift  has  been  accompanied  by  possession^ 
and  the  donee,  induced  by  the  promise  to  give  it,  has  erected  valuable  im- 
provements on  the  property,  which  would  render  a  revocation  of  the  gift  un- 
Jost  or  inequitable.  In  such  cases  equity  reUes  not  so  much  on  the  gift  as 
on  the  acts  done  under  it  subsequently,  on  the  faith  that  the  promise  will  be 
performed  by  the  other  party. 

Lester  v.  Foxerqft,  Leading  Cases  in  Equity  (White  and  Tudor),  vol.  1,  pt. 
2,  1047;  NeaU  v.  KeaU,  9  Wall.  1;  Kurtz  v.  Hibner,  56  HL  514;  S.  C,  8  Am. 
Bep.  665;  Hardegty  v.  BieliartUon,  44  Md.  617;  S.  C,  22  Am.  Bep.  57;  Free- 
man v.  Freeman,  51  Barb.  306;  affirmed  43  N.  Y.  34;  S.  C,  3  Am.  Rep.  657; 
BakerBfield  Town  HaU  Association  v,  Chester,  5  Pac  Law  Jour.  507;  Manly  v. 
ffowleti.  Id.  635;  Law  v.  Henry,  39  Ind.  414;  Atkinson  v.  Jackson,  8  Id.  31; 
GalhraUh  v.  OaUyraith,  5  Eans.  402;  Syler  v.  EekJiart,  1  Binn.  378. 

Such  parol  gifts  of  land  are  not  regarded  by  courts  of  equity  as  voluntary, 
ard  for  that  reason  not  entitled  to  a  specific  performance:  but  the  improve- 
m^jita  made  upon  the  land  or  the  labor  performed  upon  it  byihe  donee,  with 
the  donor^s  knowledge,  and  upon  the  promise  of  the  latter,  are  held  to  con- 
stitute in  equity  a  valuable  consideration,  as  will  entitle  the  donee  to  a  per- 
fiormanoe  la  specie  of  the  gift.  See  cases  last  cited.  To  take  a  parol  gift  of 
land  oat  of  the  statute  of  frauds  so  that  it  will  be  specifically  enforced  in 
equity,  it  is  necessary  that  it  should  appear  that  the  donee  had  made  im- 
provements which  have  added  to  the  permanent  value  of  the  land;  and  that 
by  reason  of  his  expenditure  upon  such  improvements,  he  would  be  preju- 
diced by  the  rescinding  of  the  contract.  If  the  benefit  to  the  donee  by  the 
poMC— ion  of  the  land  has  exceeded  his  expenditure  upon  it,  the  gift  will  not 
be  enforced:   Wack  v.  iS'or^^r,  2  Whart.  (Pa.)  387. 

Judge  Burks,  delivering  the  opinion  of  the  court  in  Burkholder  v.  Ludlam, 
30  Gratt.  255;  S.  C,  32  Am.  Bep.  668,  reviews  many  of  the  authorities  upon 
this  question.  Certain  judgment  creditors  of  Crumpton  filed  their  bill  to 
•abject  to  their  judgments  a  lot  which  the  appellants,  defendants  below, 
claimed  by  virtue  of  the  following  transaction:  Burkholder,  who  had  married 
Crumpton's  daughter,  bought  a  lot  which,  not  being  able  to  pay  for,  he 
turned  over  to  Crumpton.  He  paid  for  the  lot  and  commenced  the  erection 
of  a  building  upon  it,  saying  it  was  for  his  daughter.  Before  the  house  wad 
finished,  Burkholder  and  wife  removed  to  another  town,  and  he  was  succeed- 
ing well  in  business,  when  Crumpton  proposed  to  him  that  if  he  would  break 
up  his  business  and  return,  his  wife  "should  have  the  lot,  together  with  the 
unfinished  imjjrovements  thereon,  as  her  own  property."  Burkholder  ac- 
ceded to  this  proposition,  broke  up  his  business,  paid  his  own  expenses  for 
the  removal,  and  expended  his  earnings,  with  those  of  his  wife,  in  finishing 
the  building,  and  had  remained  in  possession  thereof  for  about  twelve  years. 
Ko  deed  was  made  by  Crumpton  until  after  his  iDsolvency  and  after  the  com- 
plainants' judgments,  when  a  deed  to  a  trustee  was  executed  by  him  in  trust 
for  Mrs.  Burkholder,  in  consideration  of  five  dollars,  and  **  natural  love  and 
■£BBction.'*    To  declare  this  deed  void,  and  to  subject  the  land  to  the  lien 
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of  the  complainants'  judgment,  the  suit  was  brought^  Jndgo  Burks  profaoei 
that  part  of  his  opinion  which  is  quoted,  with  the  remark  that  if  Bark- 
holder  or  his  wife  had  a  legal  or  equitable  titie  when  the  judgments  were 
obtained,-  the  complainants  must  fail,  and  proceeds: 

'^The  claim  of  the  appellants  to  the  lot  in  question,  at  the  date  of  the 
judgments,  was  under  a  parol  agreement,  and  if  it  were  a  oontract  for  sak^ 
to  take  the  case  out  of  the  operation  of  the  statute  of  frauds  and  peijuries 
and  entitle  the  appellants  to  specific  execution,  on  the  ground  of  part  per- 
formance, it  is  well  settled  that  the  agreement  and  acts  of  part  performance 
must -be  clearly  proved,  and  it  must  appear  that  the  agreement  is  certain  and 
definite  in  its  terms,  that  the  acts  proved  in  part  performance  refer  to,  result 
from,  or  were  done  in  pursuance  of  the  agreement  proved,  and  that  the  agree- 
ment has  been  so  far  executed  that  a  refusal  of  full  execution  would  openta 
a  fraud  upo'n  the  party  seeking  execution,  and  place  him  in  a  situation  iriiieh 
does  not  lie  in  compensation:   Wright  v.  Puchet,  22  Gratt.  370. 

"The  appellants,  however,  do  not  claim  that  the  agreement  was  a  contract 
for  sale,  but  a  parol  gift  of  the  lot.  It  becomes  important,  therefore,  to  in- 
quire whether,  as  donees  under  the  facts  and  circumstances  proved,  they 
occupied  any  worse  attitude  than  if  they  had  been  purchasers  for  value; 
whether  they  could  have  demanded  a  conveyance  of  the  legal  title  without 
condition.  It  is  certainly  true,  that  courts  of  equity  do  not  aid  in  the  exe- 
cution of  contracts  or  agreements  purely  voluntaiy;  and  notwithstanding 
respectable  authorities  to  the  contrary,  and  what  Mr.  Justice  Story  pro- 
nounces the  'very  able*  reasoning  of  Lord  Chancellor  Sugden  in  EUis  v. 
NimmOf  Lloyd^&  Goold,  333,  it  would  seem  also  to  be  now  the  general  mk 
that  such  aid  will  not  be  given  to  carry  into  execution  contracts  or  agree* 
ments  based  wholly  on  a  meritorious  consideration — that  is,  the  moral  duty 
of  a  parent  to  make  provision  for  his  child,  or  of  a  husband  to  make  provisioii 
for  his  wife:  1  Story's  Eq.  Jur.,  sec.  793,  and  authorities  cited  in  the  notesL 

"But  whether  a  court  of  equity  will  compel  the  conveyance  of  the  legal 
title  of  laud  claimed  under  a  parol  gift,  supported  by  a  meritorious  considera- 
tion, and  by  reason  of  which  the  donee  has  been  induced  to  alter  his  condi- 
tion and  make  large  expenditures  of  money  in  valuable  improvements  on  the 
land,  is  a  question  on  which  the  authorities  are  not  agreed.  Some  adjudged 
cases  determine  the  question  in  the  negative:  Pinchard  v.  PmckareTs  Httn^ 
23  Ala.  G49;  Rucker  v.  Ahell,  8  R  Mon.  566;  Adanuon  v.  Lamb,  3  Blaokl 
446.  The  doctrine  of  other  cases  is,  that  the  donee,  under  such  ciicom- 
stances,  becomes  the  equitable  owner  of  the  land,  and  may  rightfully  demand 
the  legal  title:  Syler's  Leasee  v.  Echhart,  1  Binn.  378;  Echeri  v.  Echeri,  3 
Penn.  332;  Eckert  v.  Mace,  Id.  364;  Stewart  v.  Stewart,  3  Watts,  253;  Franet 
V.  France,  4  Halst  Ch.  650;  Lohdell  v.  LobdeU,  36  N.  Y.  327;  Brif^  r, 
BrigfUf  41  Ind.  97;  Law  v.  Henry,  29  Id.  414;  Taung  v.  Glatdennmff,  6 
Watts,  509;  Mahon  v.  Baker,  2  Casey,  519;  Atkinson  v.  Jackson,  8  Ind.  31; 
Freeman  v.  Freeman,  43  N.  Y.  34;  S.  C,  3  Am.  Bep.  657;  Peler  ▼.  Jones,  33 
Iowa,  512;  Neale  v.  Neale,  9  Wall  1. 

**  The  ground  of  these  last  named  decisions  is,  that  the  parol  gift,  with  ths 
concurring  facts  established,  rests  on  the  same  foundation  with  a  parol  con- 
tract for  sale  partly  performed,  and  that  equity  will  carry  both  into  completa 
execution  notwithstanding  the  statute  of  frauds  and  perjuries,  for  tlie  sams 
reason,  to  wit:  to  prevent  the  statute,  which  was  designed  to  guard  againsl 
fraud,  from  being  used  as  a  means  to  perpetrate  fraud.**  The  court  strongly 
inclined  to  the  doctrine  of  these  latter  cases,  and,  while  disclaiming  to  lay 
down  any  general  rule,  determined  that  Burkholder  and  wife  had  a  valid 
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equitable  title  to  the  honae  and  lot^  and  that  the  judgments  were  not  a  lien 


To  be  able  to  detennine  when  a  person  has  oonatitnted  himself  or  another 
a  trostee  for  ▼olonteers,  by  a  declaration  of  trust,  which  being  executed 
equity  will  enforce,  great  care  must  be  taken  to  distinguish  the  cases  above 
referred  to  from  another  class  of  cases,  in  which  a  person  has  ineffectually 
attempted,  by  an  imperfect  gift,  to  confer  the  entire  property  upon  volunteers 
or  trustees  for  their  benefit.  In  the  latter  class  of  cases,  it  is  well  settled 
that  equity  will  not  grant  any  relief. 

Anlrobus  ▼.  Smith,  12  Ves.  39;  Edwarda  v.  J(mea,  1  M.  &  G.  226,  237;  DiU 
hn  V,  Coppin,  4  Id.  647,  671;  Price\,  Price,  14  Beav.  98;  WeaUv,  OlUve^ 
17  Id.  252;  Woodford  v.  CJiamley,  28  Id.  96;  Coningham  v.  PluhkeU,  2  Y.  & 
C.  G.  C.  245;  Lamberton  v.  OverUm,  13  W.  R.  227;  Jona  ▼.  Lock,  L.  R.,  1 
Ch.  Ap.  25. 

In  Jones  v.  Lock,  L.  R.,  1  Gh.  App.  25,  28,  Lord  Gran  worth,  L.  G., 
states  the  distinction  just  referred  to  with  great  clearness:  "This  is  a  special 
case,  in  which  I  regret  to  say  that  I  can  not  bring  myself  to  think  that, 
either  on  principle  or  on  authority,  there  has  been  any  gift  or  valid  declara- 
tion of  trust.  No  doubt  a  gift  may  be  made  by  any  person  sui  juris  and 
compos  menivf,  by  conveyance  of  a  real  estate  or  by  delivery  of  a  chattel; 
and  there  is  no  doubt  also  that  by  some  decisions,  unfortunate  I  must  think 
them,  a  parol  declaration  of  trust  of  personalty  may  be  perfectly  valid  even 
when  voluntary.  If  I  give  any  chattel,  that  of  coarse  passes  by  delivery, 
and  if  I  say,  expressly  or  impliedly,  that  I  constitute  myself  a  trustee  of 
personalty,  that  is  a  trust  executed  and  capable  of  being  enforced  without 
comsideration.  I  do  not  think  it  necessary  to  go  into  any  of  the  authorities 
cited  before  me;  they  all  turn  upon  the  question  whether  what  has  been  said 
was  a  declaration  of  trust  or  an  imperfect  gift.  In  the  latter  case  the  parties 
would  receive  no  aid  from  a  court  of  equity  if  they  claimed  as  volunteers. 
But  when  there  has  been  a  declaration  of  trust,  then  it  will  be  enforced, 
whether  there  has  been  consideration  or  not.  Therefore  the  question  in  each 
case  is  one  of  fact;  has  there  been  a  declaration  of  trust  or  not."  See  also 
the  leading  case  of  Anlrobus  v.  Smith,  12  Ves.  39. 


Gray  v.  Combs. 

[7  J.  J.  Maiwwat.t.,  i78.J 

fiiQBT  ov  TymwKSsm  m  the  pROTEcnoK  of  one's  person  or  property  is  de- 
riyed  from  the  law  of  nature,  and  should  not  be  unnecessarily  restrained 
by  municipal  regulations. 

RuBT  OF  Selv-Defenss  is  not  derived  from  society,  but  is  a  right  that 
every  man  possesses  by  the  laws  of  nature,  and  it  can  not  be  superseded 
by  the  laws  of  society. 

BiQBT  OF  PtnnsHiKO  Gbimb  and  the  infraction  of  individual  rights  is  pre- 
sumed to  be  surrendered  by  every  man  to  the  whole  community  upon 
his  entering  civil  society. 

PkB80K  WHO  HAS  VALUABLE  Propertt  in  a  Warehouse  may,  for  the  purpose 
of  protecting  it  at  night,  erect  a  spring-gun  that  will  explode  upon  an 
attempt  being  made  to  break  into  the  building;  and  if  in  such  an  at- 
tempt a  person  is  killed,  the  owner  of  the  property  is  not  liable,  civilly 
or  criminally. 


432  Qbat  v.  CoiCBS.  [Eentuckj, 

Ebrob  to  the  Logan  circuit.  Case.  The  facta  appear  in  tbf 
opinion  of  the  court. 

Morehead  and  Broum,  for  the  plaintiff. 

Crittenden  and  Monroe,  contra. 

By  Courts  Nicholas,  J.  To  an  action  on  the  case  brought  bj 
Gray  against  Combs,  for  killing  a  negro  man  slave,  the  latter 
pleaded,  in  substance,  that  as  clerk  and  storekeeper  he  had  the 
care  and  custody  of  a  brick  warShouse,  containing  a  variety  of 
goods  of  great  value;  that  before  the  killing  the  said  slave,  some 
person  having  been  in  the  habit  of  entering  said  warehouse  at 
night,  and  stealing  goods  therefrom,  though  well  secured  with 
good  doors  and  locks,  and  the  defendant,  not  being  able  to  ap- 
prehend said  thief,  for  the  protection  of  said  property  and  pre- 
vention of  such  stealing,  set  up  a  loaded  gun  on  the  inside  of 
the  house,  with  a  string  tied  to  the  trigger;  that  said  slave  in 
the  dead  hour  of  the  night,  with  the  intent  of  stealing  said 
goods,  broke  and  entered  said  house,  pushed  against  said  string, 
and  thereby  caused  the  gun  to  go  off,  and  himself  to  be  shot  and 
killed,  etc.  To  this  defense  the  plaintiff  demurred,  and  the 
court  having  overruled  the  demurrer,  and  given  judgment  for 
the  defendant,  the  plaintiff  prosecutes  this  writ  of  error. 

For  the  defendant,  it  is  contended  that  his  act  is  only  to  be 
viewed,  in  this  suit,  with  an  eye  to  the  civil  code;  and  the  kill- 
ing of  the  slave  to  be  treated  no  otherwise  than  the  killing  of  an 
ox  under  similar  circumstances ;  and  that  if  he  has  infringed  any 
part  of  the  criminal  code,  he  must  be  left  to  a  criminal  prosecu- 
tion for  his  punishment.  This  can  not  be.  If  what  he  has  done 
is  illegal,  he  is  none  the  less  responsible  to  remunerate  the 
master  for  the  value  of  the  slave,  because  he  may  also  be  re- 
sponsible to  the  state  for  taking  the  life  of  a  human  being.  His 
act,  whether  viewed  civilly  or  criminally,  must  be  adjudged  of 
in  all  its  consequences,  according  to  its  legality,  and  it  is  per- 
fectly immaterial  whether  the  rule  for  testing  its  legality  he 
found  in  the  civil  or  the  penal  code.  But  conceding  the  distinc- 
tion attempted,  we  should,  by  no  means,  be  prepared  to  concede 
the  consequence  deduced  from  it.  A  similar  process  of  reasoning 
would  justify  the  destruction  of  human  life,  in  the  preventioo 
of  any  mere  trespass,  by  the  use  of  like  indirection  in  the  mode 
of  defense. 

For  the  plaintiff,  it  is  contended:  First,  that  the  use  of  means 
calculated  to  produce  death,  by  whatever  indirection  they  may 
have  been  used,  are  as  obnoxious  to  the  censure  of  the  law,  and 
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render  the  user  as  culpable  as  if  they  had  been  used  directly 
and  immediately  by  himself. 

Seccsd.  That  the  theft  or  robbery  attempted  by  the  slave, 
if  perpetrated,  would  have  been  no  felony,  but  only  a  misde- 
meaner,  punishable  by  stripes  alone. 

Third.  That  the  law  does  not  allow  the  taking  of  human  life, 
except  for  the  necessary  prevention  of  a  crime  which,  if  commit- 
ted, would  be  punished  by  the  law  with  death. 

The  first  of  these  propositions  may  well  be  conceded.  The 
second  is  undeniably  correct.  By  the  nineteenth  section  of  an 
act  of  1802,  2  Dig.  1160,  it  is  declared  that  a  slave  convicted  of 
any  other  offense  than  murder,  arson,  rape,  robbery  from  the 
person,  and  burglary,  shall  be  sentenced  to  receive  any  number 
of  lashes  not  exceeding  thirty-uine.  The  third  section  of  an 
act  of  1806,  Dig.  1161,  declares,  in  substance,  that  any  offense 
in  a  slave,  for  which  stripes  are  imposed  as  the  only  punish- 
ment, shall  be  deemed  a  misdemeanor  onlv. 

Ill  support  of  the  third  proposition,  we  are  referred  to  the 
language  used  by  Judge  Blackstooe  on  this  subject:  4  Com. 
181.  Af  ^er  citing  the  instances  in  which  the  law  justifies  killing, 
to  prevent  the  perpetration  of  various  crimes,  he  alludes  to  an- 
other, which  he  makes  no  doubt  may  be  equally  resisted  by  the 
death  of  the  unnatural  aggressor.  '*For,"  says  he,  "  the  one 
uniform  principle  that  runs  through  our  own  and  all  other 
laws,  seems  to  be  this,  that  where  a  crime,'  which  in  itself  is 
capital,  is  endeavored  to  be  committed  by  force,  it  is  lawful  to 
repel  that  force  by  the  death  of  the  party  attempting."  **  The 
law  of  England,  like  that  of  every  other  well-regulated  com- 
munity, is  too  tender  of  the  public  peace,  too  careful  of  the 
lives  of  the  subjects,  to  suffer,  with  impunity,  any  crime  to  be 
prevented  by  death,  unless  the  same,  if  committed,  would  also 
be  punished  by  death."  If  the  law  be  as  thus  laid  down,  it  is 
difficult,  if  not  impossible,  to  escape  the  conclusion  that  the 
act  of  the  defendant  in  this  case  was  illegal,  and  he,  conse- 
quently, responsible  for  the  value  of  the  slave.  For  as  the 
crime  would  not,  if  committed,  have  been  punished  with  death, 
it  would,  according  to  this  rule,  have  been  unlawful  to  kill 

him. 

But  we  can  not  accede  to  the  correctness  of  this  rule,  no 
authority  is  cited  in  support  of  it,  and  we  believe  none  sufficient 
to  sustiain  it  can  be  found.  Its  recognition  would  singularly 
and  essentially  curtail  the  right  of  self-defense  in  this  state,  aa 
heretofore  supposed  to  be,  and  long  acted  ux)on  with  the  appro- 
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bati  ,n  of  all  the  virtue  and  intelligence  of  the  communitj.  la 
Buch  a  community ,  where  the  rights  of  self-defense  are  so  dearly 
cherished,  and  so  well  maintained  bj  the  sentiments  of  our 
population,  it  would  not  merely  be  with  reluctance,  but  ex- 
treme regrety  that  we  should  acknowledge  ourselves  compelled 
to  adopt  or  follow  so  restricted  a  rule.  The  result  would  be,  in 
the  present  state  of  our  criminal  code,  that  neither  highway 
robbery,  rape,  nor  a  variety  of  other  equally  atrocious  crimes 
could  be  lawfully  prevented  by  the  death  of  the  aggressor. 
Indeed,  we  apprehend  that  it  would  be  as  futile  as  unwise  for 
even  the  legislature  to  announce  such  a  rule.  Public  opinion 
is  so  decidedly  and  unalterably  opposed  to  it,  that  it  would  be 
vain  to  attempt  its  enforcement.  In  vain  would  the  wayfarer 
be  directed  to  surrender  his  horse  and  his  purse  to  a  robber, 
rather  than  protect  them  by  the  death  of  the  assailant.  In  vaia 
would  juries  be  called  on  to  punish,  with  the  gallows,  a  neces- 
sary defense  of  female  chastity.  We  fear  not  the  imputation 
of  temerity  in  hazarding  the  opinion  that  Blackstone  has  mis* 
conceived  both  the  rule  and  the  reason  of  it. 

In  every  civilized  community,  except  where  there  prevails 
such  a  Draconic  code  as  exists  in  England,  the  authorized  ex- 
tent of  resistance  in  the  necessary  defense  of  the  person  or 
property  against  the  perpetration  of  crimes,  must  greatly  ex- 
ceed the  amount  of  punishment  prescribed  by  law  for  their 
perpetration.  The  final  sanctions  of  all  wise  codes  are  framed 
in  a  spirit  of  true  clemency,  and  with  a  view  rather  to  deter 
from  the  commission  and  repetition  of  crime,  than  thoroughly 
to  avenge  an  injury  done.  Much  of  the  punishment  is  left  to 
the  conscience  of  the  criminal,  and  to  the  ultimate  Avenger  of 
all  human  crime.  On  the  other  hand,  the  right  of  necesBaiy 
defense,  in  the  protection  of  a  man's  person  or  property,  is  de- 
rived to  him  from  the  law  of  nature,  and  should  never  be 
unnecessarily  restrained  by  municipal  regulation.  However 
proper  it  may  be  for  every  well-ordered  community  to  be  tender 
of  the  public  peace,  and  careful  of  the  lives  of  its  citizens, 
there  can  be  neither  policy  nor  propriety  in  extending  this  ten- 
derness and  care  so  far  as  to  protect  the  robber,  the  burglar, 
and  the  nocturnal  thief,  by  an  unnecessary  restraint  of  the 
honest  citizen's  natural  right  of  self-defense. 

Sir  Matthew  Hale,  in  speaking  on  this  subject,  says:  "  The 
right  of  self-defense  in  these  cases  is  founded  in  the  law  of  na- 
ture, and  is  not,  nor  can  be,  superseded  by  the  law  of  society. 
Before  societies  were  formed,  the  right  of  self-defense  resided 
in  individuals,  and  since,  in  cases  of  necessity,  individuals  in« 
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corporaied  into  society  can  not  resort  for  protection  to  the  law 
of  society,  that  law,  with  great  propriety  and  strict  justice, 
eonsidereth  them  as  still,  in  that  instance,  under  the  protection 
of  the  law  of  nature." 

Indeed,  Blackstone  himself,  4  Com.  180,  holds  this  language: 
"  Such  homicide  as  is  committed  for  the  prevention  of  any  forci- 
ble and  atrocious  crime,  is  justifiable  by  the  law  of  nature,  and  also 
by  the  law  of  England,  as  it  stood  so  early  as  the  time  of  Brae- 
ton,  and  as  it  is  since  declared  in  statute  24  Hen.  YIII.,  c.  2.'^ 
He  then  cites  the  Jewish  law,  which  punishes  no  theft  with 
death,  yet  justifies  homicide  in  cases  of  nocturnal  housebreak- 
ing: "  If  a  thief  be  found  breaking  up,  and  he  be  smitten  that 
he  die,  no  blood  shall  be  shed  for  him;  but  if  jbhe  sun  be  risen, 
then  shall  blood  be  shed  for  him."  He  then  cites  the  law  ot 
Athens,  where,  if  any  theft  was  committed  by  night,  it  was  law- 
ful to  kill  the  criminal  if  taken  in  the  fact,  and  the  transcript 
tion  of  the  same  law  into  the  Boman  twelve  tables,  and  con- 
eludes  thus:  "which  amounts  very  nearly  to  the  same  as  is 
permitted  by  our  own  constitutions."  Without  attempting  ta 
reconcile  this  language  with  that  first  quoted,  an  apology  may 
be  found  for  the  latter,  in  the  fact  that  almost  every  forcible  and 
atrocious  crime  is  punished  with  death  by  the  laws  of  England; 
Bo  that  the  rule,  as  laid  down  by  Blackstone,  may  there  be 
strictly  correct  in  its  letter,  though  not  in  its  spirit,  or  for  the 
reason  assigned  by  him. 

We  have  not  had  access  to  Bracton,  to  see  the  citation  made 
from  him  by  Blackstone,  but  have  met  with  the  following  quo- 
tation from  him  in  a  note  to  Hale,  488:  Qui  IcUronem  accideril, 
noctumum  vel  diurtumum,  non  tenetur,  si  alUer  periculum  eva- 
dere  non  possU  teneium  lamen  si  possit. 

It  is  evident,  from  the  language  used  by  Hale  (P.  C.  484- 
489),  that  he  placed  justifiable  homicide  i^on  the  ground  of  the 
prevention  of  a  felony,  and  not  the  prevention  of  a  crime  pun- 
ished by  death.  After  stating  a  case  of  justifiable  homicide  in 
defense  of  a  third  person,  he  says,  "and  the  reason  seems  to 
be  because  every  man  is  bound  to  use  all  possible  lawful  means 
to  prevent  a  felony."  Again,  "  In  case  of  a  felony  attempted, 
as  well  us  of  a  felony  committed,  every  man  is  thus  far  an  offi- 
cer that,  at  least  in  killing  the  attempter  in  case  of  necessity, 
pots  him  in  the  condition  of  se  dcfendendo,  in  defending  hi» 
neighbor."  "  Now,  concerning  felonies,  as  there  is  a  diiTereuce 
between  them  and  trespasses,  so  there  is  a  difference  among 
themselves  in  relation  to  the  point  of  se  defendendo.    If  a  muu 
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come  to  take  my  goods  as  a  trospasser,  I  may  justify  the  beat- 
ing him  in  defense  of  my  goods;  but  if  I  kill  him,  it  is  man- 
slaughter. But  if  a  man  come  to  rob  me,  or  take  my  goods 
as  a  felon,  and,  in  resisting,  I  kill  him,  it  is  me  drfendendo,  at 
least,  and  in  some  cases  not  so  much." 

He  further  says  that  the  statute,  24  Hen.  YIII.,  c.  6,  was  but 
declarative  of  the  law  as  it  stood  before,  and  to  remove  a  doubt, 
and  puts  the  killing  a  robber  in  or  near  a  highway,  etc.,  in  the 
same  condition  with  one  that  intends  to  rob  or  murder  in  the 
dwelling-house,  and  exempts  both  from  forfeitura 

Foster,  page  273,  says:  "A  party  may  repel  force  by  force  in 
defense  of  his  person,  habitation,  or  property  against  one  who 
manifestly  intendeth  and  endeavoreth,  by  violence  or  surprise, 
to  commit  a  known  felony  on  either." 

From  these  authorities,  and  what  we  deem  to  be  the  reason 
of  the  law,  it  would  seem  that  the  right  of  killing  to  prevent 
the  perpetration  of  crime,  depends  more  upon  the  character  of 
the  crime,  and  the  time  and  manner  of  its  attempted  perpetra- 
tion, than  upon  the  degree  of  punishment  attached  to  it  by  law 
or  upon  the  fact  of  its  being  designated  in  the  penal  code  as  a 
felony  or  not.  A  name  can  neither  add  to,  nor  detract  from, 
the  moral  qualities  of  a  crime;  and  in  the  eye  of  reason  and 
justice  the  intrinsic  nature  of  the  offense,  together  with  the 
time  and  manner  of  its  attempted  commission,  must  ever  test 
tbo  legality  of  the  means  to  be  resorted  to  for  its  prevention. 
It  is  not  absolutely  necessary,  however,  for  the  purposes  of  thia 
case  to  do  more  than  place  it  on  the  ground  of  tbe  prevention 
of  a  felony.  For,  though  the  robbery  attempted  in  this  case 
^ould  only  have  been  a  misdemeanor  in  a  slave,  yet,  in  a  white 
person  it  would  have  been  a  felony;  and  therefore,  though  ac- 
cording to  strict  law  it  may  not  have  been  a  justifiable  means 
of  prevention  as  against  a  slave,  such  being  known  to  be  the 
character  of  tbe  thief,  yet,  in  the  absence  of  such  knowledge, 
Vfe^  would  suppose  a  resort  to  such  means  justifiable  as  is  per- 
mitted against  the  general,  more  numerous,  and  worthier  class 
of  the  community,  and  the  circumstance  of  the  calamity  light- 
ing upon  one  of  the  other  class,  is  to  be  taken  as  misadventure. 
W^hatever  cavils  may  be  entertained  against  such  a  course  of 
^reasoning,  we  should  feel  little  hesitation  in  resorting  to  it,  if 
necessary,  to  render  slaves  liable  to  all  the  same  perils  that 
whites  incur  in  nocturnal  depredations,  and  justifying  as  against 
them  the  same  means  of  defense  as  against  whites.  The  crime 
is  of  the  same  moral  dye  in  each;  and  neither  justice  nor  'ix>licT 
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would  allow  the  inculpation  of  a  resort  to  the  necessary  means 
of  prevention  against  its  perpetration  by  one,  and  not  by  the 
other,  merely  from  the  circumstance  that  the  offense,  wbeu 
committed  by  one,  is  designated  in  our  code  by  a  different  name 
than  when  committed  by  the  other. 

The  right  of  punishing  crimes,  and  the  infraction  of  iodi* 
vidual  rights,  may  well  be  presumed  to  be  surrendered  by 
every  man  to  the  whole  community,  when  he  enters  into  civil 
society.  The  well  being  of  society  requires  it.  Not  so,  how- 
ever, as  to  the  right  of  defense.  Its  possession  and  exercise  are 
still  necessaiy  to  individual  security,  and  not  incompatible  with 
the  public  good.  It  is  true,  society  may  curtail  this  right,  and 
no  doabt  does  restrain  its  exercise  in  many  important  particu- 
lars. But  it  is  emphatically  a  right  brought  by  the  individual 
with  him  into  society,  and  not  derived  from  it.  He  conse* 
quently  retains  the  plenary  right,  except  so  far  as  it  has  been 
restrained  by  the  laws  of  society.  The  extent  of  the  right  of 
defense  is  necessarily  undefined  by  the  law  of  nature.  Its  only 
limit  is  necessity.  **  That  law,"  says  Eutherforth,  "  allows  us 
to  defend  our  persons  or  property,  and  such  a  general  allow- 
ance implies  that  no  particular  means  of  defense  ar^  prescribed 
to  us.  Whatever  means  are  necessary  must  be  lawful;  because 
it  would  be  absurd  to  suppose  that  the  law  of  nature  allows  of 
defense,  and  yet  forbids  us  at  the  same  time  to  do  what  is 
necessary  for  this  purpose.  It  follows  that  he  who  attempts 
to  injure  us  gives  us  an  indefinite  right  over  his  person,  or  a 
light  to  make  use  of  such  means  to  prevent  the  injury  as  his 
behavior  and  our  situation  make  necessary."  He  also  says: 
'*  The  right  of  defending  our  goods  is  an  indefinite  one,  and  that 
we  are  not  naturally  debarred  from  proceeding  to  extremities 
in  their  defense,  where  the  obstinate  injustice  of  those  who 
would  deprive  us  of  them  renders  this  necessary."  The  same 
author  also  vindicates  such  defense  of  our  goods  as  may  end  iu 
the  death  of  him  who  attempts  to  take  them  from  us,  as  con- 
sistent not  merely  with  justice,  but  with  benevolence  also. 
This,  however,  is  a  question  for  casuists.  It  is  one  with  which 
we  have  little  to  do.  Our  inquiry  is  limited  to  ascertaining 
whether  our  municipal  code  has  restrained  the  natural  right  of 
defense  so  far  as  to  inhibit  what  the  defendant  has  done  in  this 
case.  We  can  not  find  that  it  has.  So  far  as  we  know,  there 
has  been  no  authoritative  precedent  for  so  saying.  We  are  not 
at  all  disposed  to  make  such  a  precedent. 

It  is  not  necessary  in  this  case,  nor  shall  we,  therefore,  at* 
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tempt  the  difficult  and  delicate  task,  defining  bow  far,  and  in 
what  instances,  the  law  of  society  has  restrained  the  right  of 
defense  for  the  security  of  the  lives  of  our  citizens  from  the 
wanton  cruelty  and  guileful  malice  of  those  who  might  other- 
wise indulge  their  evil  passions  under  the  guise  of  protecting 
property.  We  shall  content  ourselves  with  saying  the  re- 
straint does  not  and  should  not  extend  to  this  ease.  That 
where  a  person  has  valuable  property  in  a  strong  warehouse, 
well  secured  by  locks  and  doors,  he  may,  as  an  additional 
security  at  night,  etect  a  spring  gun,  which  can  only  be  made 
to  explode  by  entering  the  house.  That  the  defense  used  by 
the  defendant  was,  therefore,  lawful,  and  the  calamity  which 
ensued  ascribable  to  the  slave's  own  act.  We  know  of  no  pro- 
cess by  which  the  defendant  could  have  obtained  the  protection 
of  the  law  against  an  unknown  thief.  The  law  did  not  require 
him  to  hire  a  guard  for  its  protection.  Neither  was  he  bound 
to  leave  it  to  the  spoliation  of  nocturnal  depredators.  The 
time  and  circumstances  constituted  a  case  of  necessity  that 
legitimated  the  means  resorted  to. 

This  conclusion  is  sustained  by  the  respectable  authority  of 
Butherforth  in  his  Institutes,  836.  "  Some  injuries  of  a  lower 
order,''  he  says,  ''though  not  irreparable  in  their  own  nature, 
are  so  by  accident  There  is  the  same  reason  why  a  man  should 
be  at  liberty  to  defend  himself  against  these,  as  there  is  why  he 
should  be  at  liberty  to  defend  himself  against  those  of  a  higher 
order,  where  he  can  have  no  assistance  from  civil  jurisdiction. 
Of  this  sort  we  may  reckon  the  loss  of  goods,  where  the  person 
who  attempts  to  steal  them  is  unknown;  or  where,  though  heia 
known,  there  is  a  moral  certainty  that  the  public  can  never  in- 
terpose, so  as  to  obtain  the  restitution  of  them.  The  rules 
that  ought  to  be  observed  in  these  circumstances  are  the  same 
as  ought  to  be  observed  in  a  state  of  nature.  And  where  the 
law  of  nature  would  justify  a  man,  considered  as  an  individual, 
in  proceeding  to  extremities,  the  same  law  will  justify  him  in 
taking  the  same  measures,  though  he  is  a  member  of  society/' 
Meaning,  of  course,  as  we  presume,  except  so  far  as  restrained 
by  the  ordinances  of  society.  As  before  stated,  we  know  of  do 
law  restraining  the  right  as  exercised  in  this  case. 

We  have  been  unable  to  find  any  case  in  which  this  question 
has  come  before  any  of  the  courts  in  America,  or  any  English 
court,  prior  to  the  revolution.   But  in  the  case  of  HdU  v.  WUbes, 

8  B.  &  A.  804,^  it  was  decided  by  the  court  of  king's  bench  that 
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a  person  mighfc  lawfully  place  loaded  spring  guns  in  inclosed 
grounds  to  prevent  depredations;  and  the  plaintiff  in  that  case, 
wLo  had  received  severe  bodily  injury,  while  gathering  uuts,  from 
a  gun  so  placed,  was  nonsuited.  It  is  true  the  plaintiff  had  notice 
of  the  guns  being  in  the  woods,  but  that  seems  not  to  have  been 
treated  as  a  controlling  circumstance,  for  it  is  conceded  by  the 
court  that  if  the  setting  of  the  guns  had  been  unlawful,  notice 
to  the  plaintiff  would  not  have  exempted  the  defendant  from 
liability.  We  are  not  called  on  now  to  give  our  dissent  or  as- 
sent to  the  principle  ruled  in  this  case,  but  mention  it  for  the 
double  purpose  of  showing  the  extent  to  which  such  means 
have  been  permitted  in  England  for  the  protection  of  property, 
and  of  authorizing  a  suggestion  of  the  propriety  of  legislative  in- 
terposition for  the  restraining  within  due  and  proper  bounds  the 
exercise  of  any  such  right.  The  determination  in  Wilkes  v.  EaU 
was,  no  doubt,  the  occasion  of  the  passing  of  the  act  of  the  British 
parliament,  7  and  8  Geo.  IV.  18,  which  declares  "  that  if  any 
person  shall  set  or  place,  or  cause  to  be  set  or  placed,  any  spring 
gun,  man-trap,  or  other  engine  calculated  to  destroy  human 
life,  or  inflict  grievous  bodily  harm,  with  the  intent  that 
the  same,  or  whereby  the  same  may  destroy  or  inflict  grievous 
bodily  harm  upon  a  trespasser  or  other  person  coming  in  con- 
tact therewith,  the  person  so  setting  or  placing,  or  causing  to 
be  set  or  placed,  such  gun,  trap,  or  engine  as  aforesaid,  shall 
be  guilty  of  a  misdemeanor;  provided  that  nothing  in  this  act 
shall  be  deemed  to  malce  a  misdemeanor  within  the  meaning 
thereof,  to  set  or  cause  to  be  set,  from  sunset  to  sunrise,  any 
spring  gun,  man-trap,  or  other  engine,  which  shall  be  set  in  a 
dwelling-house  for  the  protection  thereof/' 
The  judgment  must  be  affirmed  with  costs. 


Tribble  v.  Frame. 

[7  J.  J.  Mabshall,  099.] 

At  Coimoif  Law,  a  Person  Holding  tho  title  to  land,  and  having  the  right 
to  the  poeaeBsion,  might  use  actual  force  to  effect  an  entry  thereon. 

Statutes  of  Forcible  Etttry  and  Detainer  adopted  in  England  have  never 
been  construed  to  destroy  the  common  law  right  of  justifying  a  forcible 
entiy  in  an  action  of  trespass  quare  clauHum /regit  by  pleading  and  prov- 
ing a  right  of  entry. 

LiBEBinf  Tekem BNTUM  IS  A  GooD  Plea  in  bar  in  trespass. 

PsBSON  Havino  THE  Leoal  Titlb  TO  Land,  and  being  in  the  actual  posses- 
sion  thereof  has  a  right  to  repel  by  force  any  attempt  to  molest  him 
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in  the  f  njoyment  thereof,  or  in  the  free  use  of  anything  appertaining 
thereto. 

Statutes  of  Forciblb  Ektrt  and  Detainer  enacted  in  this  state  do  not 
take  away  the  conunon  law  right  of  entry. 

Person  Who  Has  a  Right  of  Extry,  and  who  makes  an  actual  entry  in 
consummation  of  that  right,  can  only  be  removed  in  the  manner  pointed 
out  by  the  statutes  of  forcible  entry  and  detainer,  and  any  forcible  in- 
trusion upon  a  person  so  in  the  actual  possession  is  actionable. 

i  Person  so  in  the  Actual  Possession  may  repel  by  force  any  forcible 
attempt  to  remove  him.     He  can  only  be  removed  secundum  legem. 

Error  to  the  Clarke  circuit.  Trespass.  The  facts  are  stated 
in  the  opinion  of  the  court. 

Monroe  and  Ilaggin,  for  the  plaintiffs. 

Hanson,  for  the  defendant. 

By  Court,  Robertson,  C.  J.  This  is  an  action  of  assaalt  and 
battery,  instituted  by  the  defendant  against  the  plaintiffs  in 
error,  and  is  one  of  a  multitude  of  suits  for  trespass  which  have 
originated  from  an  obstinate  and  violent  contest  between  Wil- 
liam Frame,  the  defendant's  father,  and  Samuel  Tribble,  one 
of  the  plaintiffs,  about  a  few  acres  of  land  alternately  occupied 
by  each  of  them,  since  a  judgment  in  ejectment,  whereby  the 
land  was  adjudged  to  be  the  property  of  Tiibble's  vendor. 

The  land  had  been  cleared  and  inclosed  by  a  fence  in  the 
winter  of  1822,  by  a  tenant  holding  under  S.  Tribble,  son., 
but  neither  of  the  belligerent  claimants  had  ever  resided  on  it. 
The  case  of  Tribble  v.  Frame  et  al.,  5  Litt.  287,^  presents  the 
material  facts  respecting  the  title,  as  well  as  those  relating  to 
the  possession  and  conduct  of  the  parties  prior  to  tho  twenty- 
second  of  May,  1822.  In  that  year,  the  ground  claimed  by  S. 
Tribble  and  William  Frame,  sen.,  produced  a  crop  of  tobacco 
planted  in  part  by  each  of  them,  and  the  whole  of  which  was 
cultivated  occasionally  by  each,  both  of  them  claiming  tho  en- 
tire crop,  and  the  exclusive  possession. 

In  April,  1823,  one  of  William  Frame's  sons  had  begun  to 
plow  the  land.  On  the  thirtieth  of  that  month,  while  the  son 
who  had  been  plowing  was  at  breakfast,  and  when  no  persoa 
was  on  the  ground,  the  plaintiffs  in  error  entered  upon  it  with  a 
cart,  and  were  engaged  in  the  act  of  loading  the  cart  with  rails, 
whereupon  William  Frame,  sen.,  having  been  notified  of  the 
fact,  went  with  tho  defendant  in  error  and  others  upon  the 
land,  and  having  inquired  in  a  loud  voice,  '*  What  does  all  this 
mean?"  was  answered  by  S.  Tribble,  sen.:  *'  I  am  taking  this 

1.9  Litt.  18T. 
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fence  frjin  where  I  do  not  want  it,  and  putting  it  where  I  do 
want  it,  and  I  want  you  to  go  away,  and  not  interrupt  me." 
The  plaintiff  and  one  of  his  brothers  immediately  began  to 
throw  the  raiis  out  of  the  cart.  Whereupon  S.  Tribble,  sen., 
struck  the  plaintiff,  and  a  general  affray  ensued.  This  suit  is 
brought  for  a  battery  in  that  rencounter. 

The  plaintiffs  relied  on  pleas  setting  out  in  legal  form  and 
manner  the  foregoing  facts,  according  to  their  true  effect;  and 
the  jury  sworn  to  try  the  issue,  found  a  verdict  for  the  defend- 
ant in  error  for  fifty  dollars  in  damages,  for  which  the  court 
rendered  judgment  after  overruling  a  motion  by  the  plaintiffs 
in  error  for  a  new  trial. 

S.  Tribble,  senior,  held  the  paramount  title  to  the  land,  and 
had  a  perfect  legal  right  to  enter  upon  it.  If  the  possession 
should  be  deemed  to  have  been  his  ever  since  May,  1822,  to  the 
moment  of  the  battery,  there  can  be  no  doubt  that  the  battery 
was  justifiable,  for  it  can  not  be  doubted  that,  as  force  was  em- 
ployed to  dispossess  him  of  the  rails,  ho  had  a  right  to  resist  by 
striking  the  assailant:  Mcllroy  v.  Cocki^aii,  2  Marsh.  271.' 

But  the  counsel  for  the  defendant  insists  that  William  Frame, 
senior,  was  in  the  actual  possession  of  the  hind,  and  had  a  right  to 
repel  the  plaintiffs  by  force,  and  that  therefore  the  verdict  was 
right.  Were  it  admitted  that  the  facts  ai-e  such  as  to  have  au- 
thorized the  jury  to  find  the  state  of  case  supposed  by  the 
defendant's  counsel,  it  would  become  necessary  to  decide 
whether  Frame  had  a  legal  right  to  resist  by  force  a  forcible 
entry  by  Tribble. 

According  to  the  common  law,  a  person  holding  the  title  to 
land,  and  having  the  right  of  entry,  might  use  actual  force,  if 
necessary,  for  overcoming  any  forcible  resistance;  because,  his 
right  of  entiy  being  perfect,  no  other  person  could  lawfully  re- 
sist him  in  the  exercise  of  his  perfect  right.  The  British  htat- 
utes  of  forcible  entry  and  detainer  declared  that  an  entry,  wiih 
actual  force,  should  subject  the  party  so  entering  to  any  indict- 
ment for  any  consequential  breach  of  the  public  peace,  and  to 
restitution  of  possession,  and  also  to  an  action  of  trespass.  But 
these  statutes  have  ever  been  so  construed  as  not  to  affect  the 
common  law  right  of  justifying,  in  an  action  of  trespass,  qua  re 
clausum  /regit,  the  forcible  entry,  by  pleading  and  proving  a 
right  of  entiy;  and  hence,  lihenim  (encmcutum  has,  notwith- 
standing those  statutes,  been  always  held  to  be  an  effectual 
plea  to  the  action  of  trespass,  and  thus  proves  that  the  right  of 

I  HI* 
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entry  is  a  right  to  make  an  actual  entry  on  the  land:  Bac.  Abr., 
Forcible  Entry  and  Detainer,  a;  3  Jac.  Law  Diet.  88;  3  Chit. 
BL  4  and  6,  n.  12;  Id.  179,  and  notes;  Selw.  N.  P.  Whether  the 
common  law  right  of  applying  force,  if  necessary,  to  the  person 
of  the  occupant,  was  affected  by  the  statutes,  has  not,  so  far  as 
we  know,  been  distinctly  settled  by  satisfactory  authority. 
This  court  truly  said,  in  the  case  of  Tribble  v.  Frame  et  aL,  3 
Monroe,'  that  the  right  of  entry  does  not,  per  se,  give  the  right 
to  use  violence  upon  the  person  or  personal  property  of  the 
person  in  the  possession  of  the  land.  But  in  that  case  there  ia 
no  distinct  declaration  as  to  the  right  to  employ  force  to  the 
person,  if  it  shall  be  rendered  necessary  to  the  accomplishment 
of  the  entry  in  consequence  of  personal  resistance  with  force. 
In  Mcllvoy  v.  Gockran,  supra,  it  was  correctly  decided  that  the 
possessor  has  a  right  to  resist  with  force  a  forcible  intrusion. 
But  whether  such  resistance  would  be  lawful  against  a  persoii 
having  a  right  to  enter,  was  not  considered  in  that  case.  We 
deem  it  wholly  unnecessary,  and  even  extrajudicial,  to  express 
an  opinion  on  that  point  in  this  case,  for  we  are  clearly  of  opin- 
ion that  S.  Tribble  was  in  the  actual  possession  of  the  land  be- 
fore and  at  the  time  of  the  affray,  and  that  Frame^had  no  rig^ht 
to  resort  to  force  to  expel  him,  and,  in  doing  so,  was  the  Bg- 
gressor. 

It  seems  to  us  that  Tribble  was,  by  construction  of  law,  in 
the  actual  possession  of  the  land  during  the  year  1822;  for 
though  he  and  Frame  both  used  and  cultivated  the  ground, 
sometimes  alternately  and  sometimes  simultaneously,  as  the 
superior  right  was  in  Tribble,  the  law  deemed  the  entire  actoal 
possession  his:  Horde  v.  Bodley,  5  Litt.  88.  There  is  no  fact 
that  would  authorize  a  jury  to  infer  an  intentional  dereliction, 
or  actual  abandonment  of  that  possession,  or  an  ouster  by 
Frame,  during  the  fall  and  winter  of  1822-3.  Then  the  enti3F 
by  Frame,  or  by  his  son  for  him,  in  April,  1823,  was  tortious; 
moreover,  it  was  not  of  such  a  character  as  to  have  operated  as 
an  actual  or  constructive  disseisin.  But  if  it  could  be  deemed 
an  ouster  of  Tribble's  actual  possession,  Tribble  certainly  had 
a  perfect  legal,  righh  to  regain  his  possession  by  a  lawful 
entry;  and  it  is  immaterial  whether  he  had  or  had  not  a  right  to 
apply  actual  force  to  tj^e  person  of  the  defendant  in  error,  iu 
the  act  of  entering,  in  order  to  consummate  the  entry,  because 
no  such  force  was  exerted  in  entering.  He  had  entered  on  the 
land,  and  was  in  the  actual  and  rightful  possession  of  it,  nainf 
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ife  lawfully  as  bis  own,  when  force  was  used,  not  to  prevent  a 
tortious  entry,  but  to  expel  him  after  he  had  full  and  complete 
possession,  and  to  frustrate  his  enjoyment  of  the  land.   It  can  not 
be  shown  that  actual  force  was  employed  in  the  act  of  entering; 
nor  can  it  be  doubted  that  Tribble  had  actually  perfected  his 
entry  and  was  in  actual  possession  when  he  was  assailed  by 
Frame.     lu  Tribble  v.  Frame,  5  Litt.  88/  this  court  decided, 
upon  similar  facts,  that  Tribble  must  be  presumed  to  have  been 
in  possession.     In  that  case,  Tribble  and  his  son  had  entered  in 
May,  1822,  on  tL)e  land,  and  were  making  a  fence.     In  this 
case,  Tribble  and  his  son  had  entered,  in  April,  1823,  and  were 
remoTing  a  fence.     And  the  court,  in  that  case,  said:  ''The 
right  of  Tribble  to  •enter  remained,  and  that  right  ma}''  have 
been  thereafter  exerted  by  his  actuallj*  entering  upon  the  land, 
and  from  the  fact  of  his  being  upon  the  land,  using  it  as  his 
own,  he  must  be  presumed  to  have  so  exerted  his  right."     That 
case  must  be  decisive  of  this.    The  facts  here  are  substantially  the 
same,  and  evince  an  entry  and  a  pedis  possessio  animo  clamandi. 
We  are  of  the  opinion  that  the  jury  had  no  right  to  infer,  from 
the  facts,  that  Tribble  was  not  in  the  actual  possession  of  the 
land,  claiming  and  using  it  as  his  own,  at  the  time  of  -  the  bat- 
tery; and,  consequently,  the  judgment  can  not  be  sustained,  un- 
less the  defendant  was  justifiable  in  forcibly  attempting  to  take 
away  the  rails.     As  the  land  belonged  to  Tribble,  he  could  not 
have  been  guilty  of  a  trespass  upon  it,  or  upon  anything  per- 
taining to  it;  being  in  lawful  possession,  he  had  a  right  to  re- 
move the  rails  (especially  as  his  tenant  made  them),  and  the  de- 
fendant had  not  a  legal  right  to  retake  them  by  force. '  If  Frame 
had  such  a  prior  actual  possession  as  would  have  entitled  him 
to  restitution  under  the  statute  of  forcible  entry  and  detainer, 
that  was  his  only  lawful  remedy.    Being  actually  ousted,  he  had 
no  right  to  use  force  to  regain  the  possessioiu     It  was  the  policy 
of  the  statute  to  prevent  such  self-redress.    And,  moreover, 
it  could  not  have  been  resorted  to  without  defeating  Tribble's 
right  of  entry.     If  he  had  been  afraid  to  enter  upon  the  land, 
he  might  have  mado  a  constructive  entry.     But  he  had  an  un- 
doubted right  to  make  an  actual  entry.     He  did  make  it,  and 
without  the  exertion  of  actual  force. 

Being  thus  in  possession,  he  had  a  right  to  remain,  and  to 
use,  in  his  own  way,  his  own  property,  and  had  a  right  to  repel 
force  by  force,  so  far  as  became  necessary  to  defend  his  posses* 
fiion  and  use.     If,  by  entering  on  the  land  to  plow  it,  and  b^ 

1.  6  Lltt.  187. 
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beginniDg  to  plow.  Frame  acquired  the  exclusiye  actaal  posses- 
BioD  of  the  land,  though  he  had  not  the  title,  surely  Tnhble'a 
entry,  shortly  afterward,  vested  the  exclusive  actual  possession 
in  him,  especially  as  the  land  was  his. 

The  statute  of  1810,  of  this  state,  can  not  materially  aSeci 
this  case.  It  should  not  be  construed  as  affecting  the  commoa 
law  right  of  entry,  or  the  legal  consequences  resulting  from  aa 
actual  entry,  to  any  greater  extent  than  they  had  been  affected 
in  England  by  the  statutes  of  forcible  entry  and  detainer  en- 
acted in  that  kingdom.  The  statutes  of  England  only  apply  to 
actual  force.  The  Kentucky  statute  applies  not  only  to  entries 
with  actual  force,  but  also  to  entries  without  such  force,  but 
against  the  will  of  the  person  in  actual  possession  at  the  time 
of  entry. .  But  surely,  as  the  statutes  of  England  did  not  take 
away  the  right  of  entry  in  fact,  there  can  be  no  good  reason  for 
supposing  that  our  statute  of  1810  was  intended  to  have  sach 
an  operation.  In  England,  a  person  having  a  right  of  entry 
was  deemed  in  the  actual  possession  whenever  he  made  an 
actual  entry,  and  could  not  be  evicted  in  any  other  legal  mode 
than  by  a  proceeding  under  the  statutes  of  forcible  entry  and 
detainer.  His  entry  was  as  beneficial  as  lawful,  and  as  effectual 
as  it  would  have  been  according  to  the  common  law,  except 
only  that  he  was  liable  to  restitution  under  the  statutes,  and 
might  have  been  responsible,  criminaJiter,  for  any  breach  of  the 
peace  committed  in  the  act  of  entering.  As  the  practical  con- 
struction and  operation  of  the  British  statutes  had  been  long 
settled  and  well  understood,  prior  to  the  enactment  of  the 
statute  of  1810,  we  should  presume  that  the  legislature  of 
Kentucky  intended  that  the  provisions  of  that  act  should  have 
the  like  effect,  and  no  other,  on  the  right  of  entry,  and  such 
has  been  its  interpretation  by  this  court.  This  might  be  nhown 
by  many  imitations,  and  is  directly  and  undeniably  recognized 
as  too  unquestionable  to  be  debated  in  the  case  iu  5  Littell,  be- 
tween these  same  parties,  and  in  every  respect  like  this.  We 
could  not  disturb  a  doctrine  so  firmly  established  by  both 
analogy  and  authority. 

The  right  of  entry  still  exists.  It  is  a  substantial  and  prac- 
tical right  It  is  useless  to  talk  about  a  right  of  entry  that  ia 
only  speculative.  A  right  of  entry  is  a  right  to  enter  on  the 
land  to  which  the  right  is  attached,  and  thus  to  obtain  the  pos- 
session in  fact.  A  possession  so  acquired  can  not  be  rightfully 
divested  or  disturbed  iu  any  other  mode  than  that  prescribed 
by  the  act  of  1810;  and  any  forcible  intrusion  upon  it  will  be 
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unlawful,  and,  of  course,  actionable;  otherwise,  the  prescriptive 
right  of  entry  would  be  a  mere  shadow.  But  it  is,  as  was 
anciently,  solid  and  availing.  The  action  of  ejectment  is 
founded  upon  it.  And  it  would  be  difficult  to  show  how  eject- 
ment could  be  maintained  in  any  case  in  which  the  lessor  has 
not  a  legal  right  to  enter  on  the  land.  The  object  of  that  ac- 
tion is  to  obtain,  by  the  judgment  of  a  court  and  the  executive 
aid  of  the  law,  the  actual  possession,  which  the  plaintiff  was 
unwilling  or  afraid  to  attempt  to  acquire  by  his  own  act  of  en- 
try, but  which  he  might  have  thus  obtained  and  lawfully  re- 
tained, unless  evicted  under  the  statute  of  1810.  As  such  an 
entry,  by  a  person  having  the  right  of  entry,  will  vest  in  him, 
by  operation  of  law,  the  actual  possession,  he  thereby  acquires, 
as  an  incident,  the  right  to  maintain  trespass  for  an  intrusion 
upon  him,  and  may  repel,  by  force,  any  forcible  attempt  to 
expel  him  without  legal  authority.  The  statute  itself  is 
founded  on  this  obvious  and  reasonable  principle. 

If  a  person  exercise  his  right  of  recaption,  even  in  a  forci- 
ble or  unlawful  manner,  still  he  has  a  right  to  retain  his  prop- 
erty wLen  thus  retaken,  and  to  resort  to  actual  force  in  defend- 
ing his  possession  against  the  former  possessor. 

As  Tribble  had  a  right  to  enter  on  the  land,  and  did  actually 
enter,  and  thereby  obtained  the  actual  possession,  and  as  Frame 
was  in  fact  and  in  law  out  of  possession,  the  subsequent  entry 
by  the  defendant  was  without  the  authority  or  sanction  of  law; 
and,  consequently,  the  attemj^t  to  rescue  the  possession  by 
force  was  wrongful  and  justified  the  force  with  which  he  was 
repelled. 

Tribble  was  actually  in,  and  Frame  was  actually  out  of  pos- 
session. Tribble  had  neither  done  nor  was  doing  any  wrong  to 
Frame.  He  had  not  touched  anything  which  belonged  to 
Frame.  He  had  not  assaulted  or  menaced  the  person  of  Frame, 
He  had  entered  peaceably,  and  without  the  exertion  of  any  ac- 
tual force,  upon  his  own  land  in  the  absence  of  Frame, aud  wasdo- 
ing  that  and  that  only  for  which  Frame  could  have  had  no  cause 
of  action  against  him  for  damages,  because  it  was  not  a  trespass 
or  an  injury  to  the  person  or  property  of  Frame.  If  Frame  had 
submitted  to  the  enjoyment  by  Tribble  of  a  lawful  right,  or  had, 
for  any  supposed  ¥rrong,  appealed  to  the  law  for  redress,  the 
scenes  of  outrage  and  violence  which  resulted  from  the  tortious 
conduct  of  himself  and  coadjutors  would  never  have  occurred; 
and  this  and  sundry  other  suits  growing  out  of  the  affray,  sought 
and  instigated  by  him,  would  never  have  been  brought.     He 
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and  his  party  committed  the  first  breach  of  the  peace,  and  tlieir 
conduct  justified  the  defensive  acts  of  which  some  of  them  now 
complain. 

Wherefore,  believing  that  S.  Tribble  was  in  the  actual  posses- 
sion of  the  land,  and  doing  nothing  wrongful,  and  believing 
also  that  the  jury  ought  not  to  have  inferred  that  he  was  not 
thus  possessed,  this  court  (Judge  Underwood  disBeuting)  thinks 
that  the  circuit  court  erred  in  overruling  the  motion  for  a  new 
trial.  Consequently  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 


FoBdBLB  Entbt  and  DETAINER  doos  not  lie  for  the  forcible  taking  of  a 
ferry:  Rees  v.  Lawless,  12  Am.  Deo.  295.  In  the  note  to  EvUl  t.  CwnoeU^  1ft 
Id.  139,  this  snbjeot  is  examined  and  the  authorities  considered  at  l<m|^ 


Keboheval  t;.  Ambleb. 

[7  J.  J.  Mabsball,  636.] 

Pbbson  not  a  Pabtt  to  a  Judgment,  in  an  action  of  ejectment^  is  not 
clnded  by  the  sherifiTs  retam  of  a  habere  faaas  issued  thereon. 

Judgment  in  Ejectment  gives  the  plaintiff  no  right  of  entry  on  land  in 
the  possession  of  a  person  who  is  neither  a  party  nor  privy  to  the  judg- 
ment. 

Wbebe  two  Persons  are  in  possession  of  a  tract  of  land,  whether  th«re  is 
such  privity  between  them  as  will  authorise  the  dispossession  of  both  of 
them  under  a  habere  facias,  issued  on  a  judgment  in  ejectment  sgainiit 
one,  is  a  question-  of  fact  for  the  jury. 

Where,  in  the  Absence  of  a  Person  who  is  in  the  actusl  posseasion  of  a 
tract  of  land,  another  is  placed  in  possession  under  a  writ  of  habere  faeitu 
issued  on  a  judgment  in  ejectment,  to  which  the  first  person  is  not  a 
party  or  privy,  the  return  of  the  latter  to  the  actual  possession  of  tlie 
land,  upon  it  being  vacated  by  the  person  placed  in  under  the  writ^  d< 
not  make  him  guilty  of  a  forcible  entry  or  detainer. 

BucH  Proceedings  are  not  an  eviction  of  the  party  who  is  in  the 
session. 

Ebbob  to  the  Mason  circuit.    Trayerse.    The  opimon 
the  facts. 

Morehead  and  Broum^  for  the  appellants. 
Monroe  and  Beaiy,  for  the  appellee. 

By  Court,  Bobebtson,  0.  J.  John  Kercheval  and  FranUin 
Kercheval  prosecute  ibis  appeal  to  reyerse  a  judgment  of  res- 
titution, obtained  against  them  by  the  appellee,  on  a  trayerae 
to  an  inouisition,  on  a  warrant  for  forcible  entry  and  detainer. 
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Forman's  heirs  haying  obtaiDed  a  judgment  in  ejectmei\i 
against  John  Kercheval  and  others,  and  having  evicted  theiQ 
by  a  habere  faciaay  leased  the  same  land  to  Franklin  Kercheval, 
one  of  the  appellants,  who,  together  with  the  other  appellant, 
continued  to  reside  upon  and  occupy  it.  Afterward,  during 
their  occupancy  under  the  said  lease,  the  sheriff,  acting  in 
obedience  to  a  habere  facias^  issued  on  a  judgment  of  ejectment, 
which  had  been  obtained  by  the  appellee  against  the  appellant, 
John  Kercheval  (at  the  same  term  at  which  the  judgment  was 
obtained  by  Forman's  heirs),  for  a  part  of  the  land  which  had 
been  leased  to  Franklin  Kercheval,  but  not  including  the  dwell- 
ing-house, entered  with  an  agent  of  the  appellee  on  a  field 
with  growing  corn  upon  it  (neither  of  the  appellants  being 
present),  and  delivered  possession  thereof  to  the  agent,  and  re- 
iomed  the  writ ''  executed." 

Neither  the  appellee,  nor  any  other  person  for  him,  remained 
on  the  field,  or  ever  afterward  made  an  actual  entry  upon  it. 
The  appellant,  Franklin,  having  gathered  the  corn,  and  culti- 
vated the  field  the  next  year,  the  appellee  proceeded  against  the 
appellants,  by  warrant  of  forcible  entry  and  detainer,  to  obtain 
restitution.  The  circuit  court,  upon  a  traverse  to  that  court, 
instructed  the  jury,  in  effect,  that  if  the  appellants,  or  either  of 
them,  had  entered  upon  or  detained  the  field  against  the  will  of 
the  appellee,  after  the  execution  of  his  habere  faciaa,  he  or  they, 
BO  entering  or  detaining,  were  guilty  of  a  forcible  entry  or  de- 
tainer. 

That  instruction  contains  the  most  material  of  the  various 
points  presented  by  the  assignment  of  errors: 

There  was  no  actual  eviction  by  the  formal  deliveiyof  posses- 
mon  to  the  appellee's  agent;  and  as  Franklin  Kercheval  was 
not  a  party  to  the  judgment  or  the  writ,  he  was  not  concluded 
by  the  sheriff's  return.  The  delivery  by  the  sheriff  gave  to  the 
appellee  no  other  right  or  possession  than  his  own  entry  under 
his  judgment  would  have  given.  If  Franklin  Kercheval  had 
been  actually  evicted,  and  the  appellee  or  his  agent  had  re- 
mained on  the  land,  restitution  might  have  been  obtained  by 
him  upon  a  warrant  of  forcible  entry  and  detainer,  unless  there 
had  been  such  a  privity  between  the  appellants  as  to  have  au- 
thorized the  eviction  of  both  of  them  by  the  habere  facias  ;  and 
whether  there  was  such  a  privity  or  not,  was  a  question  which 
the  jury,  aud  not  the  court,  should  have  decided.  The  appellee 
or  his  agent  may  have  had  a  right  of  entry  against  John  Ker- 
chevaly  in  consequence  of  the  judgment  against  him,  and  such 
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an  entry  might  hsTe  been  sufficient  to  anthorize  a  judgment  of 
restitution  as  to  him,  if  he  afterward  entered  and  detained  the 
field.  So,  too,  if  Franklin  Kercheval,  even  though  he  had 
been  neither  party  nor  privy,  had  been  actually  evicted,  and 
had  entered  afterward  upon  the  appellee,  or  any  other  person 
upon  the  land  holding  the  actual  possession  for  him,  he  might 
have  been  compelled  to  make  restitution,  according  to  the  doc- 
triue  settled  in  the  case  of  Chiles  v.  Stephens,  3  A.  K.  Marsh. 
340. 

But  he  was  not  actually  evicted,  nor  did  any  person  remain 
upon  land,  detaining  the  possession  for  the  appellee.  The 
possession  of  the  appellee  was  therefore  constructive  ouly,  and 
can  not  be  construed  as  more  extensive  or  effectual  than  he  had 
a  right  to  claim  it  to  be  uuder  his  judgment  and  writ.  As 
against  Franklin  Kercheval,  unless  he  was  a  privy,  the  judg- 
ment in  ejectment,  for  aught  that  appeal's  in  this  record,  gave 
to  the  appellee  no  right  of  entry;  and,  therefore,  as  Franklin 
was  not  in  fact  turned  out  of  possession,  and  as  the  agent  did 
not  remain  on  tho  land,  the  appellee  can  not  be  deemed  to  have 
been  in  actual  possession  as  between  him  and  Franklin,  when 
the  latter  afterward  rightfully  entered  to  occupy  and  cultivate 
the  field.  He  was  not  affected  by  the  execution  of  the  writ, 
and  could  not  have  been,  unless  the  agent  of  the  appellee,  oi 
some  other  person  for  him,  had  remained  upon  the  ground, 
whereby  there  would  have  been  an  actual  ouster  and  detainer, 
which  might  have  rendered  a  warrant  for  restitution  necessary. 
If  the  appellee  had  no  right  to  enter  on  the  possession  of 
Franklin  Kercheval,  surely  the  latter  was  not  guilty  of  a  forci- 
ble entry  or  detainer  in  entering  upon  and  using  the  field  after 
the  agent  had  departed.  There  could  be  no  constructive  pos* 
session  in  suc'i  a  case  as  against  a  person  who  had  been,  and 
continued  to  be  possessed  in  fact,  and  was  not  liable  to  evic- 
tion by  the  habere  facias.  As  to  him,  the  entry  of  the  ag'ent 
and  the  sheriff  was  tortious,  and  the  instant  thej  <eft  the  ground 
he  had  a  perfect  legal  right  to  use  and  retain  the  actual  posses- 
sion of  the  field,  and  the  appellee  could  have  had  no  right  to 
restitution,  because,  as  the  entry  by  his  agent  was  a  tortious  in- 
trusion on  Franklin  Kercheval,  when  the  agent  left  the  ground, 
Franklin  had  a  lawful  right  eo  instanli  to  use  and  retain  it,  just 
as  if  there  had  been  no  such  unauthorized  entry;  as  between 
disseisor  and  disseisee  the  law  will  not  construe  the  actual  pos- 
session of  the  former  to  be  more  extensive  or  protracted  than 
his  pedis  possessio.     And,  therefore,  if  A.,  without  a  right  of 
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entry,  shall  intrude  on  the  actual  possession  of  B.,  and  then 
depart,  such  a  transient  and  illegal  occupancy  would  not  be 
sufficient  to  maintain  a  warrant  for  restitution  against  B.  for 
continuing  on  the  land,  as  if  there  had  been  no  intrusion  on 
his  possession. 

Wherefore,  we  are  of  opinion  that  the  circuit  court  erred  in 
giving  the  instruction  which  we  have  been  considering. 

There  should  be  no  judgment  of  restitution  against  Franklin 
Kercheval,  unless  a  jury  shall  ascertain  that  there  was  a  privity 
between  hiru  and  John,  and  that  the  possession  of  the  one  was 
that  of  the  other.  The  appellee  can  not  have  restitution  of 
that  of  which  he  has  not  been  deprived. 

We  perceive  no  other  error. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


Res  Judicata  as  Estoppel. — See,  upon  this  subject,  Beits  v.  ^^tt,  13 
Am.  Dec.  94,  and  note;  Cist  v.  Zfvjler^  IG  Id.  573;  Gardner  v.  Buckbee,  16 
Id-  256;  BuH  v.  Sternburgh,  Id.  402;  Cook  v.  Vimont,  17  Id.  1574  Totons  t, 
Nims,  20  Id.  578;   WrigJU  v.  Butler,  21  Id.  323,  note,  327. 


Mabb  v.  Hanna. 

[7  J.  J.  Mabsbaix,  649.] 

Ko  PxBSON  cjjg  Bbino  a  Wbtt  of  Ebror  to  reverse  a  judgment  who  if 
not  a  party  or  privy  to  the  record,  or  prejudiced  by  the  judgment. 

Privies  in  Blood  and  in  Representation  may  prosecute  a  writ  of  error 
to  reverse  a  judgment  against  their  ancestor,  testator,  or  intestate. 

FRtvies  in  Iktebbst  mat  also  prosecute  a  writ  of  error  to  reverse  a  judg« 
ment  prejudicial  to  them. 

Privies  are  those  who  are  partakers,  or  have  an  interest  in  any  action  or 
thing,  or  any  relation  to  another. 

A  Nominal  Platnteff  who  has  Assigned  away  the  benefit  of  an  action 
has  no  right  to  dismiss  it;  and  a  receipt  given  by  him  to  the  defendant* 
after  such  assignment,  acknowledging  the  payment  of  the  debt  sued  for, 
is  no  evidence  of  that  fact  against  the  assignee.  • 

JuRT  MUST  Deiermins  WHETHER  the  defendant  had  notice  of  the  assign- 
ment of  the  cause  of  action  before  he  paid  the  debt  sued  for  to  the 
nominal  plaintiff. 

•  Ebbob  to  the  Hickman  circuit.     Debt.     The  facts  are  stated 
in  the  opinion. 

Brovmy  for  the  plaintiff. 

Criitenden,  for  the  defendants. 

B>  Court,  TIndebwood,  J.     In  October,  1829,  D.  Drieblebiss 
instituted  an  action   of  debt,  in  the   Hickman   circuit  court, 

AM.  Dm.  Tol.     ZXin— 29 
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against  Hanna,  for  the  sum  of  one  thousand  four  hundred  and 
fifiy-four  dollars  and  eightj-four  cents.  At  the  April  term, 
1830,  the  defendant,  Hanna,  produced  to  the  court  an  instru- 
ment of  writing,  bearing  date  the  eighteenth  of  January,  1830, 
in  which  it  is  acknowledged  by  Drieblebiss  that  he  had  re- 
ceived payment  in  full  from  Hanna,  and  requesting  that  the 
court  would  dismiss  the  suit.  Having  proved  the  execution  of 
this  instrument  bj  the  subscribing  witness,  Hanna  thereupon 
moved  the  court  to  dismiss  the  suit.  Marr,  the  plaintiff  in 
error,  appeared,  and  opposed  the  dismissal.  He  exhibited  and 
proved  the  execution  of  an  instrument  of  writing  by  Drieble- 
biss, bearing  date  the  second  of  January,  1830,  by  which  the 
benefit  of  the  suit  was  transferred  to  him.  He  also  proved 
that  Hanna  acknowledged,  in  the  preceding  fall,  that  the  money 
which  he  owed  Drieblebiss  was  going  to  Marr.  It  appeared  in 
proof,  that  Drieblebiss  owed  Marr  a  sum  about  equal  to  that 
which  Hanna  owed  him.  Upon  the  foregoing  evidence,  the 
circuit  court  dismissed  the  action,  Marr  filed  exceptions,  and 
now  prosecutes  this  writ  of  error. 

The  first  question  for  consideration  is,  can  Marr  maintain  a 
writ  of  error  in  his  own  name  ?  It  is  laid  down  as  the  general 
rule,  in  Tidd's  Practice,  title  Error,  1189,  "  that  no  person  can 
bring  a  writ  of  error  to  reverse  a  judgment  who  was  not  party 
or  privy  to  the  record,  or  prejudiced  by  the  judgment,  and, 
therefore,  to  receive  advantage  by  the  reversal  of  it."  It  would 
seem  from  the  rule,  that  privies,  or  those  who  might  be  preju- 
diced by  the  judgment,  may  maintain  a  writ  of  error  as  well  as 
parties.  In  respect  to  privies,  there  can  be  no  doubt  that  they 
may.  It  is  every  day's  practice  to  permit  privies  in  blood,  aa 
the  heir,  and  privies  in  representation,  as  the  executor  or  ad- 
ministrator, to  maintain  writs  of  error  in  their  names,  to  reverse 
judgments  rendered  against  the  ancestor,  or  testator,  or  intes- 
tate. "Vie  perceive  no  reason  why  the  rule  should  not  hold  in 
every  other  case  of  privity.  Privies,  according  to  the  definition 
given  in  Jacob's  Law  Dictionary,  are  **  those  who  are  partakers, 
or  have  an  interest  in  any  action  or  thing,  or  any  relation  to 
another."  Now,  Marr  has  clearly  shown  that  he  had  an  inter- 
est in  the  debt  for  wliich  the  action  was  pending.  His  interest 
was  of  such  a  character  as  gave  him  the  right  to  use  the  name 
of  Drieblebiss  in  prosecuting.  It  was  an  interest  which  the 
court  was  bound  to  2:>rotect,  according  to  repeated  decisions  of 
this  court,  by  allowing  him  to  use  the  name  of  Drieblebiss. 
Indeed,  he  was  so  far  a  party  in  interest,  as  that  a  plea  of  set- 


Oct.  1832.]  Mabb  v.  Hanka.  451 

off  might  have  been  successfully  pleaded  agaiust  him:  Ward  v. 
UarHn,  3  T.  B.  Mon.  19;  Carlisle  v.  Long,  1  Mar.  486.' 

But  whether  Marr  be,  strictly  speaking,  privy  or  not,  the 
judgment  rendered  in  the  present  case  directly  operates  to  his 
prejudice.  Drieblebiss  had  removed  from  the  county  before 
the  court  at  which  the  judgment  was  rendered;  and  whether 
he  be  solvent  or  insolvent,  his  removal  was  calculated  to 
obstract  Marr  in  the  recovery  of  his  debt,  and  he  might  lose  it 
altogether  unless  he  could  make  it  of  Hanna  upon  the  pending 
suit,  the  benefit  of  which  was  assigned  to  him.  If,  then,  the 
judgment  rendered  was  calculated  to  defeat  his  rights,  we  per« 
ceive  no  reason  why  he  may  not,  on  account  of  such  prejudice, 
maintain  the  writ  of  error.  If  the  circuit  court  erred  to  his 
prejudice  in  dismissing  the  suit,  he  may  reverse  that  judgment, 
eTen  against  the  will  of  Drieblebiss.  And,  as  he  was  a  party 
to  the  motion,  the  writ  of  error  may  be  prosecuted  in  his  name. 

We  shall  proceed  to  inquire  into  the  merits  of  the  case. 

It  is  perfectly  clear  that  the  benefit  of  the  debt  against 
Hanna  had  been  transferred  to  Marr  before  Hanna  paid  it  to 
Drieblebiss.  Indeed,  there  is  no  evidence  that  he  ever  paid 
Drieblebiss;  for  the  receipt  of  Drieblebiss,  as  against  Marr,  is 
no  evidence  of  that  fact:  Davidson  v.  Berthoud  and  Son^  1 
A..  E.  Marsh.  354.  When  Marr  showed  that  the  debt  had  been 
transferred  to  him,  before  there  is  any  pretense  for  saying 
that  Hanna  had  paid  it,  whereby  he  was  authorized  to  proceed 
with  the  suit  in  the  name  of  Drieblebiss,  the  court  should  have 
required  Hanna  to  prove  the  actual  payment  of  the  debt  by 
the  oath  of  some  witness.  The  conduct  of  Drieblebiss  is  sub- 
ject to  strong  suspicions  of  fraud.  It  would  seem  from  his 
receipt  to  Hanna  that  he  bad,  after  transferring  the  debt  to 
Marr,  collected  the  money  and  left  his  creditor  unpaid.  Hanna 
has  not  acted  in  good  faith  if  he  paid  Drieblebiss,  after  he 
knew  that  the  debt  had  been  transferred  to  Marr.  It  may  be 
that  Hanna  has  not  paid  either,  and  that  he  has  done  no  more 
than  to  enter  into  an  arrangement  by  which  he  has  secured 
further  time.  Whatever  may  be  the  truth,  it  is  not  manifested 
by  the  receipt  of  Drieblebiss,  which  is  no  more  than  hearsay 
when  made  to  operate  on  Marr.  If  Hanna  obtained  the  re« 
ceipt  of  Drieblebiss  before  notice  of  the  transfer  of  the  debt 
to  Marr,  then  the  receipt  is  per  se  conclusive  evidence  of  pay- 
ment as  against  Drieblebiss,  the  plaintiff  in  the  action.     But 

if  he  had  notice  of  the  transfer  before  he  obtained  the  receipt, 

■  I  I     I   I       I  III.  — ^ 
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tben«  as  against  Marr,  the  receipt  is  not  even  prima  facie  evi- 
dence that  the  debt  was  paid. 

We  shall  not  undertake  to  decide  whether  Hanna  had  or  had 
not  notice  of  the  transfer  at  the  time  he  obtained  the  receipt 
from  Drieblebiss.  That  is  a  matter  of  fact  which  belongs  to  a 
jury,  and  ought  to  have  been  submitted  to  one  after  Marr  had 
shown  his  interest  in  the  suit  and  debt.  The  circuit  court 
should  have  required  Hanna  to  plead.  If  he  filed  a  plea  of 
payment  to  Drieblebiss  since  the  institution  of  the  suit,  Marr, 
using  the  name  of  Drieblebiss,  might  reply  that  the  debt  and 
benefit  of  the  suit  had  been  transferred  to  Marr  before  Hanna 
had  made  any  payment  to  Drieblebiss,  and  that  Hanna  had 
notice  of  such  transfer  before  he  made  any  payment  to  Drieble- 
biss. In  this  way  the  merits  of  the  case  might  have  been 
reached  and  fairly  decided  by  a  jury,  the  proper  tiibnna]  to 
settle  litigated  facts. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  canae 
remanded  for  proceedings  not  inconsistent  with  this  opinion. 

The  plaintiff  in  error  must  recover  his  costs. 


Writ  of  Eerob,  who  ma«t  join  in:  WtUs  ▼.  fTettt,  16  Am.  Dm.  liMX 
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Tee  DiLnrxBT  Rxquibkd  of  a  Carrier  is  one  at  the  usual  plaoe  of  diaoharge, 

and  not  at  the  remdenoe  of  the  consignee. 
A  Lahdiko  at  thb  Place  of  Discharge  is  ko  Delivery,  if  unaccompanied 

with  notice  to  the  consignee. 
A  Custom  will  not  be  Sanctioned  bt  the  Court,  if  by  it  publication  in 

the  newspapers  of  the  time  of  landing,  makes  the  landing  equivalent  to 

delivery. 
QooDs  MAT  BE  STORED  AT  THE  CosT  OF  THE  CoNSiONSB,  where  personal  notice 

of  the  time  of  landing  can  not  be  served  on  him, 

Ths  facts  appear  from  the  opinion. 

SlideU,  for  the  appellant. 

Moreau  and  Soule,  for  the  appellees. 

By  Court,  Porter,  J.  This  action  is  brought  to  recover  from 
the  defendant  the  value  of  a  package  of  goods,  ^hich  was 
shipped  on  board  the  vessel  of  which  he  is  captain,  at  New  York, 
and  which  the  plaintiffs  allege  he  failed  to  deliver  to  them. 

The  answer  puts  the  fact  of  delivery  at  issue,  and  on  that 
point  alone  the  argument  has  turned  in  this  court. 

The  package  of  goods,  it  is  admitted,  never  reached  the 
plaintiffs.  On  the  arrival  of  the  vessel  in  port,  and  on  her 
being  moored  at  the  levee  to  discharge,  notice  to  the  following 
effect  was  given  in  three  of  the  newspapers  printed  in  this  city: 
"The  packet  ship  De  Witt  Clinton,  from  New  York,  is  dis- 
charging opposite  the  public  square.  Consignees  will  please 
attend  to  the  receipt  of  their  goods."    The  package  in  question 
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was  put  on  the  levee  and  taken  awaj  by  a  draj,  the  same  day  it 
was  landed  from  the  ship.  The  plaintiffs  did  not  attend  in 
person  when  the  goods  were  discharged ,  and  had  no  agent  to 
represent  them.  The  package  was  subject  to  debenture,  as 
well  as  some  other  merchandise  discharged  from  the  vessel. 
Onstom-house  entries  for  all  the  goods  so  situated,  save  that  oi 
the  plaintiffs,  were  placed  in  the  hands  of  an  officer  on  the 
twenty-fifth,  and  he  swears  that  had  he  received  the  entry  from 
them  at  the  same  time,  the  package  could  not  have  been  lost. 
The  ship  was  several  days  unloading. 

Several  witnesses  proved  that  it  is  the  usage  of  the  port  of 
New  Orleans,  for  merchants  to  give  notice  in  the  newspapers  of 
the  time  and  place  a  vessel  consigned  to  them  is  discharging; 
and  that  among  merchants  a  landing  of  the  goods  on  the  levee 
is  considered  a  delivery,  provided  due  notice  has  been  given. 
It  is  also  proved  that  goods  are  sometimes  left  on  the  levee 
during  the  night,  in  which  there  is  a  general  clerk  or  guard 
belonging  to  the  vessel  to  watch  them;  and  sometimes  goods 
are  taken  back  on  board  the  vessel.  But  the  witnesses  who 
establish  the  custom  already  stated,  seem  to  think  that  when 
this  is  done  it  is  a  matter  of  courtesy  to  their  owners,  as  the 
consignees  of  the  ship  do  not  consider  themselves  responsible 
for  the  goods. 

On  this  evidence,  the  case  was  submitted  to  a  jury  in  the 
court  of  the  first  instance,  who  found  for  the  plaintiffs;  the 
judge  having  charged  them  that  notice  in  the  newspapers 
was  not  sufficient  to  release  the  defendant  from  his  responsi- 
bility. The  court  confirmed  the  verdict,  and  the  defendant 
appealed. 

The  principle  of  law  involved  in  the  case  is  said  to  be  of 
considerable  importance  to  the  mercantile  community.  We 
can  readily  believe  it,  and  the  case  has  received,  as  it  merits, 
the  particular  attention  of  the  court. 

The  contract  of  affreightment  does  not  impose  on  the  owner  of 
the  vessel  the  obligation  to  deliver  merchandise  shipped  on 
board  of  her  to  the  consignee  at  his  residence.  It  is  a  contract 
to  carry  from  port  to  port,  and  the  owners  of  a  vessel  fulfill  the 
duties  imposed  on  them  by  delivering  the  merchandise  at  the 
usual  places  of  discharge.  The  authorities  cited  on  argument, 
as  well  as  the  reason  of  the  thing,  clearly  establish  this  rule. 

But  though  the  contract  does  not  require  the  owners  of  the 
Tessel  to  deliver  the  goods  at  any  other  place  in  the  port  but  that 
where  ships  generally  discharge  their  cargoes,  it  is  not  to  be 
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ooncladed  that  they  have  a  right  to  land  the  goods  at  those 
places,  and  release  themselves  bj  doing  so  from  all  further 
care  and  responsibility,  without  giving  notice  to  the  person 
who  is  to  receive  them.     The  authorities  on  this  subject  are 
contradictory.     Some  of  those  cited  support  fully  ihe  position 
that  a  landing  on  the  wharf  is  equivalent  to  a  delivery.     We 
should  have  reviewed  them,  had  not  the  counsel  who  argued  the 
case  carefully  on  the  part  of  the  defendant,  very  properly  re- 
frained from  pressing  the  rule  to  that  extent.     We  have  the 
high  authority  of  Chancellor  Kent  for  saying  that  the  better 
opinion  is,  there  must  be  a  delivery  on  the  wharf  to  some  per- 
son authorized  to  receive  the  goods,  or  some  act  which  is  equiva- 
lent to,  or  a  substitute  for  it.    The  contrary  doctrine  appears  to 
us  too  repugnant  to  reason  and  justice  to  be  sanctioned  by 
any  one  who  will  follow  it  out  to  the  consequences  to  which  it  in- 
evitably leads.     Persons  to  whom  goods  are  sent  may  be  absent 
from  the  port  when  the  ship  reaches  it;  they  may  be  disabled  by 
sickness  from  attending  to  their  business;  they  may  not  be  in- 
formed of  the  arrival  of  the  vessel.     Under  such  circumstances, 
or  many  others  similar  that  may  be  supposed,  it  would  be  ex- 
traordinary indeed,  if  the  captain  were  authorized  to  throw  the 
goods  on  shore,  where  they  could  not  fail  to  be  exposed  to  in- 
jury from  the  weather,  and  would  be  liable  to  be  stolen.     There 
would  be  little  difference  in  such  an  act,  and  any  other  that 
would  occasion  their  loss.     Contracts  impose  on  parties  not 
merely  the  obligations  expressed  in  them,  but  everything  which 
by  law,  equity,  and  custom  is  considered  as  incidental  to  the 
particular  contract,  or  necessary  to  carry  it  into  effect:  La.  Code, 
1987.     Delivery  is  not  merely  an  incident  to  the  contract  of 
affreightment;  it  is  essential  to  its  discharge,  and  as  there  can 
not  be  a  delivery  without  the  act  of  two  parties,  it  is  indispensa- 
ble the  freighter  should  be  apprised  when  and  where  the  ship 
owner  or  his  agent  is  ready  to  hand  over  the  goods:  Holt  on 
Shipping,  vol.  2,  102;  Jacob's  Sea  Laws,  211;  5  T.  E.  387; 
Abbot  on  Shipping,  247;  Curia  Phillipica,  verbo  Fletamento, 
Nos.  1  and  14;  Ordenanzas  de  Bilboa,  136,  No.  44;  15  Johns. 
89;  3  Kent  Com.  170. 

Notice,  then,  may  be  considered  as  indispensably  necessary. 
It  was  given,  the  defendant  says,  by  publication  in  three  of  the 
newspapers  of  this  city;  and  according  to  the  usage  of  the  port, 
notice  in  this  way  was  equivalent  to  information  communicated 
personally  to  the  consignee  of  the  goods.  Admitting  this  usage 
to  have  all  the  effects  ascribed  to  it  in  argument,  the  present 
case  is  not  brought  within  it.    No  usage  ^^  'stoblished  that 
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publication  in  three  of  the  newspapers  has  the  effect  contended 
for.  The  witnesses  who  prove  the  custom  say,  that  notice  must 
be  given  in  the  newspapers,  and  by  this  we  understand  all  the 
newspapers  printed  in  the  city.  It  would  be  a  very  unreason- 
able custom  were  it  otherwise.  If  it  were,  then  the  con- 
signee must  take  all  the  newspapers  and  read  them,  in  order  to 
assure  to  himself  the  certainty  of  seeing  the  notice  in  those  the 
ship  owner  selected  to  make  publication  in.  There  is  no  proof 
on  record  the  plaintiff  took  those  newspapers  in  which  the 
notice  was  inserted;  none  that  they  read  them;  nothing  from 
which  the  inference  can  be  drawn  they  ever  saw  the  notification 
in  question. 

But  if  the  custom  were  proved  to  have  been  fully  complied 
with,  would  that  custom  so  control  the  law  as  to  make  publica- 
tion in  the  newspapers  binding  on  the  freighter?  If  we  under- 
stand correctly  the  usage  as  proved  in  evidence,  it  is  this:  that 
notice  in  the  newspapers  of  the  time  and  place  of  landing  goods 
from  a  vessel  is  such  notice  as  places  the  goods  at  the  risk  of 
the  consignee.  In  other  words,  that  constructive  notice  binds 
the  party  as  effectually  as  personal  notice  would.  If  this  be  the 
custom,  then  it  is  one  which  this  court  is  prepared  to  say  it  can 
not  sanction.  Authorities  have  been  read  to  show  that  the 
goods  are  to  be  delivered  according  to  the  usage  of  the  port  to 
which  they  are  shipped.  The  principle  may  be  admitted  with- 
out at  all  affecting  the  conclusion  to  which  we  have  come;  tor 
though  the  custom  may  regulate  the  delivery,  it  can  not  dis- 
pense with  it.  Such  would  be  the  effect,  however,  of  the  usage 
relied  on  in  numerous  instances.  We  understand  that  it  is  of 
the  essence  of  the  contract  of  affreightment,  that  there  be  an  en- 
gagement to  deliver  the  goods  to  the  consignee.  He,  conse- 
quently, must  be  informed  of  the  time  and  place  the  deliveiy  is 
to  be  made  to  enable  him  to  receive  them,  and  if  he  has  not  that 
information,  the  other  party  to  the  contract  can  not  dissolve  it. 
Yet  the  custom  relied  on  assumes  that  he  may,  for  if  notice  in  the 
newspapers  is  to  bind  the  consignee  of  the  goods,  though  he  never 
hears  of  it  or  sees  it,  and  if  such  notice  confers  on  the  master 
of  the  vessel  the  right  to  land  the  goods  on  the  levee,  where 
they  are  destroyed  or  stolen,  then  it  follows  that  the  custom 
dispenses  with  delivery,  or  anything  equivalent  to  it.  This  we 
think  custom  can  not  do.  There  must  be  the  act  of  both  par- 
ties to  terminate  the  contract,  or  the  default  of  one  of  them  to 
authorize  the  other  to  do  so. 
The  practice  of  giving  notice  in  the  newspapers  ia  a  useful 
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one.  It  serves,  in  a  great  number  of  instances,  to  bring  to  tbe 
knowledge  of  the  consignee  of  the  goods  where  and  when  he  is 
to  attend  to  receive  them.  When  he  has  that  knowledge,  he 
should  attend,  and  if  he  does  not,  he  must  bear  the  conse- 
quences of  his  neglect.  But,  as  in  all  cases  where  the  notice  is 
not  personal,  it  is  uncertain  whether  knowledge  of  the  fact  to 
be  communicated  can  be  brought  home  to  the  party  who  is  to 
be  affected  by  it,  the  safest  course  is  for  the  captain,  or  the  per- 
son in  charge  of  the  vessel,  to  store  the  goods  at  the  cost  of  the 
consignees.  His  right  to  do  so,  and  tbeir  responsibility  for  the 
expenses,  can  not  bo  doubted:  See  15  Johns.  38. 

We  have  not  overlooked  the  argument  of  the  defendant,  that 
the  loss  on  this  occasion  was  owing  to  the  neglect  of  the 
plaintiffs  to  attend  with  their  debenture  entry.  The  obligation 
to  have  done  so,  we  think,  depends  on  their  knowledge  of  the 
time  and  x^lace  the  vessel  was  to  discharge,  and  as  in  our  opin- 
ion this  knowledge  is  not  brought  home  to  them,  they  were  not 
in  default  for  not  attending  with  their  entry. 

It  would  be  impn  per  to  disguise  that  we  have  felt  this  case 
not  free  from  difficulty.  There  are  inconveniences  in  which- 
ever way  it  is  viewed.  On  the  part  of  the  owners  or  consignees 
of  the  ship,  that  of  giving  such  notice  of  the  time  and  place  of 
discharge  as  will  enable  them  to  bring  knowledge  of  the 
fact  home  to  the  persons  who  are  to  receive  the  goods,  or  in 
default  thereof,  imposing  on  the  former  the  obligation  of  send- 
ing the  merchandise  to  some  place  of  safety.  But  this  incon- 
venience, we  think,  is  not  to  be  compared  with  that  to  which 
the  latter  would  be  subject  if  their  property  could  be  landed 
without  their  knowledge,  and  be  thereby  lost  or  damaged.  On 
the  one  side  there  is  additional  trouble;  on  the  other,  probably, 
a  total  loss.  After  the  best  consideration  in  our  power,  we 
think  tbe  conclusion  we  haVo  come  to  is  most  consonant  to  law, 
and  will  tend  to  promote  public  convenience. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


What  Constttutes  Deuvzbt  bt  a  Cabrieb. — Ostrander  v.  Broum,  8  Am. 
Dec.  211,  and  note. 

What  ConSTrruTES  pELrvxaT  to  thx  Gabxueb. — Packard  v.  Qetman^  10 
Am.  Dec  475. 
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NiOOLET  ET  AL.  V.  INSURANCE  CoMPANY. 

[8  LouXBIAjfA,  866.] 

An  Express  Agreement  must  Prevail  oyer  a  Printed  Condition,  in  & 
policy  of  insnranoe,  where  the  risk  assomed  by  the  agreemeDt  is  iireoon- 
cihible  with  the  terms  of  the  conditioii. 

Upon  the  Destruction  of  Part  of  the  Property  Insured  against  lea 
by  fire,  the  insurer  is  liable  for  the  full  value  of  the  part  so  destroyed, 
provided  it  does  not  exceed  the  aggregate  amount  of  the  insurance. '  He 
can  not  exonerate  himself  by  paying  an  amount  which  bears  the  propor- 
tion to  such  aggregate  amount,  which  the  value  of  the  property  destroyed 
bears  to  the  whole  property  insured. 

The  facts  appear  from  the  opinion. 
hirawbridge^  for  the  appellants. 
LockeU,  for  the  appellees. 

By  Court,  Mathews,  J.  This  is  a  suit  on  a  policy  of  insur- 
ance against  loss  or  damage  by  fire  on  cotton,  located  in  seyeral 
cotton  presses  situated  in  the  city  of  New  Orleans.  The  peti- 
tioners allege  that  they  have  suffered  loss  and  damage  to  the 
amount  of  seventeen  thousand  eight  hundred  and  forty-six  dol- 
lars and  eighty-two  cents,  in  consequence  of  the  destruction  of 
cotton  in  one  of  the  places  where  it  was  located,  viz.,  in  the 
cotton  press  of  N.  &  B.  Hart,  wherein  they  had  cotton  to  the 
value  of  twenty  thousand  dollars,  the  said  press  being  burned 
and  consumed  by  fire  on  the  twelfth  of  January,  1830,  and  they 
claim  as  indemnity  the  amount  first  stated. 

The  answer  of  the  defendants  admits  the  important  facts  as 
set  forth  in  the  petition,  but  denies  the  plaintiff's  right  to  re* 
cover  more  than  indemnity  for  a  proportional  loss  of  the  cotton 
in  Hart's  press,  averaging  the  damage  sustained  in  that  place 
by  the  entire  value  of  all  the  cotton  located  in  the  other  presses 
mentioned  in  the  policy;  and  on  a  comparative  estimation  of 
loss  on  these  principles,  eight  thousand  five  hundred  dollars 
were  paid  to  the  plaintiffs,  leaving  a  balance  due  (according  to 
the  principles  for  which  they  contend)  of  nine  thousand  three 
hundred  and  forty-six  dollars  and  eighty-two  cents,  for  which  a 
verdict  was  found  by  a  jury  to  whom  the  cause  was  submitted^ 
and  judgment  being  rendered  in  pursuance  thereof,  the  defend- 
ants appealed. 

The  sole  question  presented  by  the  case  to  be  determined,  is 
whether  the  insurers  are  bound,  according  to  a  just  and  legal 
interpretation  of  their  contract,  to  indemnify  the  insured  to  the 
full  extent  of  their  loss,  or  only  pro  rcUa  on  an  average  estimate 
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of  the  amount  lost,  compared  with  the  value  of  all  the  cotton 
stored  in  the  various  presses  mentioned  in  the  policy. 

The  counsel  for  the  appellants  relies  on  two  principal  grounds 
for  a  reversal  of  the  judgment  rendered  by  the  court  below. 
He  insists:  1.  That  the  loss  must  be  averaged  according  to  an 
express  condition  of  the  policy;  2.  If  such  condition  be  not  ex- 
pressed in  such  a  manner  as  to  bind  the  insured  to  submit  to 
average,  a  legal  construction  of  the  contract  imposes  on  them 
this  obligation.    The  clause  of  the  policy  assumed  as  giving  a 
right  to  the  insurers  to  claim  the  benefit  of  average,  is  found 
in  the  jeleventh  article  of  a  printed  paper  attached  to  the  con- 
tract of  insurance,  and  headed  conditions  of  insurance.     These 
may  be  presumed  to  be  the  conditions  on  which  insurances 
can  be  obtained  by  applicants  to  the  company.  They  are  twelve 
in  number,  and  all  favorable  to  the  interests  of  the  insurers; 
but  certainly  may  be  waived  by  the  party  in  whose  favor  they 
are  stipulated;  and  if  a  contract,  by  which  risk  is  assumed, 
contain  express  agreements  legally  irreconcilable  with  these 
printed  conditions,  the  former  must  prevail.     The  article  relied 
on  is  in  these  words:  ''  For  the  further  convenience  of  mer- 
chants   who  may    have    property    in    two    or  more    distinct 
buildings,  the  same  may  be  issured  in  one  sum  with  the  cus- 
tomary average  clause."    Suppose,  however,  an  insurance  be 
made  without  this  clause,  would  it  be  the  duty  of  a  court,  called 
on  to  interpret  the  contract  of  the  parties,  to  consider  every- 
thing as  stipulated  in  it  which  it  might  by  a  grant  have  con- 
tained in  the  absence  of  any  clause  to  that  effect?    We  think 
not.    This  article  contains  an  enunciation  to  the  public  that  the 
New  Orleans  Insurance  Company  will  insure  property  in  two 
or  more  distinct  buildings  in  one  sum,  with  the  customary  aver- 
age clause,  but  does  not  declare  that  they  will  not  make  such 
insurances  without  that  clause.     In  the  article  immediately 
preceding,  it  is  declared  that  "  no  policy  for  a  shorter  period 
than  a  year  shall  be  issued  to  cover  other  than  specific  goods 
identified  by  marks  and  numbers."    But  in  the  very  policy 
before   us,   we  find  this  company  insuring  property   for    six 
months  only,  without  specification  either  by  marks  or  numbers; 
yet  it  is  not  pretended  that  the  contract  is  void  on  this  account, 
although  directly  opposed  to  the  condition  stated  in  the  printed 
articles.  The  absurdity  of  such  a  pretension  is  perhaps  the  reason 
why  it  has  not  been  urged  against  the  plaintiffs.    The  difference 
of  absurdity  is  not  easily  perceived  between  insisting  on  an  ar- 
ticle which  would  entirely  annul  the  contract,  and  one  which 


160  NicoLET  V.  Insurance  Gomfant.    [Looisiauay 

might  radically  change  the  nature  and  extent  of  the  obligations 
created  by  it.  We  are  of  opinion  that  the  clause  relating  to 
average,  not  being  inserted  in  the  body  of  the  policy,  may  be 
considered  as  waived. 

It  is  true  that  in  the  case  of  Cornell  and  wife  v.  The  Hope  In-- 
surance  Company,  this  court  gave  an  interpretation  to  the  con- 
tract which  enforced  obligations,  such  as  are  imposed  on  persons 
insured  against  loss  or  damage  by  fire,  by  the  eighth  article  of 
the  printed  conditions  of  insurance,  as  published  by  the  New 
Orleans  company. 

This  article  relates  to  the  proof  required  to  enable  persons  in- 
sured to  recover  indemnity  for  losses  which  they  may  have  sus- 
tained by  fire.  It  contains  no  provisions  partaking  either  of  the 
essence  or  nature  of  the  contract  of  insurance.  It  simply 
points  out  the  manner  in  which  the  insured  must  proceed  in 
order  to  enforce  their  claims  against  the  insurers.  Being  a 
condition  on  which  the  intrinsic  obligations  of  the  contract  do 
not  depend,  but  only  the  mode  of  enforcing  them;  and  as  it 
imposes  a  duty  on  neither  of  the  contracting  parties,  inconsist- 
ent with  the  stipulations  contained  in  the  body  of  the  contract, 
they  may  properly  be  considered  as  haying  contracted  in  rela- 
tion thereto,  and  that  the  obligees  are  bound  to  perform  all 
things  therein  required,  necessary  to  a  recovery,  as  making  a 
part  of  their  agreement.  No  evasion  of  the  conditions  imposed 
by  this  article  ought  to  be  presumed,  as  was  done  in  the  case  of 
Worbnmn  v.  The  Louisiana  Insurance  Company,  in  relation  to 
descriptions  of  houses,  as  required  by  the  first  article  of  their 
printed  conditions,  because  the  main  contract  in  the  former 
case  was  in  no  respect  contradictory  to,  or  irreconcilable  with, 
the  article  touching  the  proof  required  by  the  insurers,  before 
their  consent  to  pay  for  loss  would  become  final  and  conclusiTe. 
Viewed  in  these  lights,  it  is  evident  that  there  exists  no  contra- 
diction or  hostility  between  the  doctrines  of  those  cases;  some 
of  the  obiter  dictums  in  the  last  decided  may  possibly  have  been 
too  general;  but  that  which  was  done,  we  still  belieye  to  have 
been  legally  and  correctly  done. 

Whether  the  defendants  in  the  present  case  be  bound  accord- 
ing to  a  just  and  legal  interpretation  of  their  contract,  to  in- 
demnify the  insured  to  the  full  extent  of  their  loss  or  only  by 
average  (leaving  out  of  view  the  clause  of  the  eleventh  article, 
which  might  have  been  inserted),  is  a  question  not  of  easy  sola- 
tion. 

The  rules  which  would  govern  in  a  case  of  marine  insoxanos 
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similar  to  the  present,  appear  to  be  well  settled,  and  the  prin- 
ciple which  prevails  iu  the  coustraction  of  a  contract  of  the 
former  kind,  seems  to  be  firmly  established  and  fixed  by  law 
and  usage  in  most  commercial  countries,  and  has  been  adopted 
as  a  rule  of  decision  in  the  United  States.  According  to  this 
principle,  in  the  event  of  a  partial  loss  on  vessels  or  merchan- 
dise insured  against  risks  by  sea,  an  average  takes  j^lace,  reg- 
ulated by  a  percentage  on  the  whole  value  of  the  property 
insured,  whether  that  value  be  entirely  covered  by  the  policy  or 
not.  If  the  insurance  be  for  less  than  the  whole,  the  under- 
writers are  responsible  only  in  the  proportion  which  the  part  of 
which  they  have  assumed  the  risk  bears  to  the  whole:  Phillips 
on  IiiB.  372;  Park,  137. 

The  doctrine  established  in  England  and  the  United  States, 
relative  to  adjustmeut  in  cases  of  partial  loss  on  property  cov- 
ered by  marine  insurance,  seems  to  prevail  in  France,  to  the 
same  extent  iu  contracts  of  insurance  against  loss  and  damage 
by  fire,  as  appears  in  a  new  treatise  on  Insurance  against  Fire, 
written  by  Boudousquie,  and  edited  in  1829.  See  this  work, 
pp.  187,  357,  358. 

How  a  difference  in  rules  of  interpretation  of  a  contract  of 
asnurance  against  loss  by  fire,  and  one  against  loss  by  sea,  can 
reasonably  exist,  it  is  difficult  to  perceive.     The  first  principles 
on  which  any  course  of  reasoning  can  be  fairly  pursued,  are 
certainly  the  same  in  both  cases.     The  intention  of  the  parties 
to  either  contract  must  be  sought  for  in  the  expressions  of  the 
instrument  from  which   these  obligations  result.     Let  us  ex- 
amine the  policy  now  under  consideration,  independent  of  that 
general  usage  which  has  assumed  the  force  of  law  in  relation 
to  marine  insurances.     The  plaintiffs  procured  insurance  on 
cotton  to  the  amount  of  twenty  thousand  dollars,  located  in 
their  names  in  seven  different  storehouses,  for  which  they  paid 
a  premium  of  one  hundred  dollars.     In  consideration  of  this 
premium  the  company  promised  to  pay  to  the  assured  for  all 
such  damage  and  loss  as  should  happen  by  fire  to  the  property 
insured,  not  to  exceed  the  sum  of  twenty  thousand  dollars. 
It  appears  by  the  evidence  of  the  case  that  the  plaintiffs  had 
cotton   to  the  value  of  thirty-nine   thousand   and  eighty-four 
dollars,  located   in   the  various  places  as  designated   in  the 
policy,  at  the  time  when  part  of  it,  valued  at  seventeen  thou- 
ftand  eight  hundred  and  forty-six  dollars,  was  destroyed  by  fire 
by  the  burning  of  one  of  the  warehouses  iu  which  it  was  stored. 
An  obligation  to  pay  more  than  twenty  thousand  dollars  could 
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in  DO  eyent  haye  been  imposed  on  the  insarers.  If  the  prop- 
erty at  risk  had  been  of  a  value  less  than  this  amount,  the 
assured  would  have  been  entitled  to  no  more  than  an  in- 
demnity, equivalent  to  their  loss  and  the  sum  stipulated  in  the 
contract  reducible  to  the  actual  damage.  If  the  property  in- 
sured exceeded  the  amount  covered  by  the  policy,  the  indem- 
nity, in  the  event  of  a  total  loss,  could  not  be  enlarged  so  as  to 
afford  full  protection.  In  the  first  hypothesis  the  contract  is 
favorable  to  the  insurers,  because  less  was  put  at  risk  than  an 
equivalent  to  the  premium;  or  if  they  are  obliged  to  return  a 
part,  the  premium  and  risk  might  be  deemed  correlatives.  In 
the  second,  they  are  clearly  so,  according  to  the  contract.  This 
correspondence  between  premium  and  risk  is,  perhaps,  a  funda- 
mental principle  of  all  agreements  to  indemnify  for  losses. 
But  in  a  contract  where  the  obligation  to  pay  on  account  of 
loss  can  in  no  event  surpass  the  relative  premium  paid,  it 
would  seem  that  justice  ought  to  require  the  obligors  to  make 
good  the  full  amount  of  damages  sustained  by  the  destruction 
of  any  part  of  the  property  insured  to  that  amount.  The 
amount  insured  by  the  present  policy  was  not  sufficient  to 
cover  the  whole  of  the  property  put  at  risk,  and  consequently 
could  not  protect  all  the  parts.  All  were,  however,  in  danger, 
and  it  may  as  well  be  considered  as  attaching  to  the  part  de- 
stroyed as  that  which  was  saved  from  the  fire.  The  company 
bind  themselves  by  the  contract  to  pay,  make  good,  and  satisfy 
all  such  damage  or  loss  as  shall  happen  by  fire  to  the  property 
insured;  and  it  is  shown  by  the  evidence  that  loss  has  been 
sustained  amounting  to  seventeen  thousand  eight  hundred  and 
forty-six  dollars.  Looking  alone  to  this  contract,  could  it  be 
said  in  truth  that  its  obligation  may  be  discharged  by  the  pay- 
ment of  a  sum  less  than  all  the  damage  and  loss  suffered  by  the 
insured?  Their  intention  was  evidently  to  cover  the  risks  on  all 
and  every,  or  any  parts  or  parcels  of  the  cotton  insured,  to  the 
extent  of  twenty  thousand  dollars,  or  under  that  sum,  as  loss 
might  happen;  and  there  is  nothing  on  the  face  of  the  policy 
which  shows  that  the  insurei^s  did  not  acquiesce  in  this  intention. 
A  different  interpretation  would  not  afford  complete  indemnity, 
although  such  would  be  required  in  conformity  with  rules  as 
laid  down  in  Boudousquie's  Treatise  on  Insurance  against  Fire; 
but  they  are  not  the  rules  of  construction  which  seem  to  prevail 
in  the  United  States;  and  the  latter  we  think  may  be  justly 
adopted  in  the  decision  of  the  present  case,  without  entering 
into  any  discussion  of  the  weight  of  arguments  which  might 
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be  tuged  in  opposition:  See  Phillips  on  Ins.  375,  note,  and 
6  Pickering,  186,  reports  of  cases  in  the  supreme  court  of 
Massachusetts. 

The  Terdict  and  judgment  of  the  district  court  is  correct,  ex- 
cept in  allowing  interest.  The  claim  was  uncertain  and  unli- 
quidated until  that  judgment  was  rendered,  and  interest  should 
not  have  been  allowed;  in  this  respect  it  is  precisely  like  the 
case  of  Workman  y.  Louisiana  Insurance  Company,  in  which  in- 
terest was  refused. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  said  court  be  reversed  and  annulled.  And,  proceeding 
here  to  give  such  judgment  as  ought  there  to  have  been  given, 
it  is  f uitber  ordered,  adjudged,  and  decreed  that  the  plaintiffs 
and  appellees  do  recover  from  the  defendants  and  appellants 
the  sum  of  nine  thousand  tbree  hundred  and  forty-six  dollars 
and  eighty-two  cents,  with  costs  in  the  court  below;  those  of  the 
appeal  to  be  borne  by  the  appellees. 


Rondeau  v.  Pedesglaux. 

[3  LotnuAXA,  610.] 

Ojrx  Pabthkb  mat  Sus  ths  Other  for  his  share  of  the  profits,  daring  the 
oontinnance  of  the  partnership,  if  the  articles  thereof  provide  for  a  divis- 
ion  of  profits  before  its  determination. 

Faotts  appear  from  the  opinion. 

By  Court,  Pobteb,  J.  This  action  is  brought  on  a  promissory 
note,  executed  in  favor  of  the  plaintiff  by  the  defendant. 

The  answer  alleges  the  note  was  made  for  the  accommodation 
of  the  plaintiff,  and  subject  to  a  further  settlement  between  the 
parties,  the  amount  and  term  of  payment  being  calculated  upon 
the  probable  profits  to  be  made  by  the  defendant  as  notary  pub- 
lic, one  half  of  which  were  to  be  received  by  the  plaintiff  in 
compensation  of  his  services. 

The  answer  goes  into  a  detailed  statement  of  the  state  of  ac- 
counts between  the  parties,  and,  after  showing  a  balance  in 
favor  of  the  defendant  of  ten  dollars,  claims  judgment  in  recon« 
vention  for  that  sum. 

The  plaintiff  filed  exceptions  to  the  answer: 

1.  Because  the  partnership  still  exists,  and  is  not  to  be  dis- 
solved until  the  last  of  December,  1832. 

2.  Because  one  partner  can  not  sue  another  for  any  specific 
Bum,  but  must  sue  for  a  settlement. 
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3.  Because  the  matter  pleaded  in  defense  is  not  such  as  may 
be  pleaded  in  defense  or  compensation,  or  set  off  to  a  liquidated 
demand,  but  should  be  as  liquidated  and  demandable  as  the 
principal  demand:  La.  Code,  2205. 

4.  Because  the  consideration  for  which  the  note  sued  on  was 
given,  was  borrowed  money:  La.  Code,  2207. 

It  does  not  appear  from  the  record  that  these  exceptions  were 
acted  on.  Evidence  was  taken  and  the  cause  examined  on  its 
merits.  The  court,  iu  passing  judgment,  assumed  as  true  the 
principle  of  law  contained  iu  the  plaintiff's  exceptions;  but 
instead  of  rejecting  the  defense  as  a  consequence  of  their  cor- 
rectness, applied  them  to  the  petition,  and  decided,  as  the 
note  was  given  for  a  sum  which  it  was  supposed  would  be  due 
to  the  plaintiff  out  of  the  partnership  profits,  and  this  partner- 
ship had  not  been  liquidated  and  settled,  that  there  be  judg- 
ment for  defendant,  with  costs.  From  this  judgment  the 
plaintiff  has  appealed. 

The  articles  of  partnership  were  introduced.  They  showed 
the  parties  were  to  be  partners  for  three  years;  the  profits  were 
to  be  equally  divided.     They  also  contained  this  clause: 

"And  in  order  to  insure  to  the  said  William  Bondeau  one 
half  of  the  gains  and  profits  of  the  said  business,  in  case  of 
death,  etc.,  of  the  said  Hugues  Pedesclaux,  the  said  Hugues 
Pedesclaux  hereby  agrees  that  whenever  there  shall  be  a  balance 
of  one  hundred  dollars  in  outstanding  debts  due,  that  he  will, 
at  the  request  of  the  said  William  Bondeau,  give  him,  the  said 
W.  Bondeau,  his,  the  said  H.  Pedesclaux's,  own  note  of  hand 
for  one  half  of  such  balance  of  debts,  whatever  the  same  may 
be,  payable  at  four  or  six  months'  date,  as  the  said  W.  Bon- 
deau may  require,  and  so  from  time  to  time,  as  there  shall  or 
may  be  an  uncpllected  balance  of  debts  owing  to  the  said  H.  Ped- 
esclaux, as  notary,  during  the  said  term  of  three  years." 

The  defendant  has  relied  on  the  well-known  principle  of  law, 
which  has  been  repeatedly  recognized  by  this  court,  that  an 
action  by  one  partner  against  another  can  only  be  brought  at 
the  close  of  the  partnership,  and  then  for  a  settlement  of  the  ac- 
counts. That  doctrine  is  very  clear;  but  like  all  other  general 
rules,  it  has  its  exceptions;  and  a  case  like  that  before  us  is 
one  where  by  the  original  contract  between  the  members  of  the 
firm,  a  division  of  the  profits  was  to  be  made,  before  the  wind- 
ing up  of  the  concern.  This  is  the  law  which  the  parties  have 
made  for  themselves,  and  they  must  abide  by  their  agreement. 
The  note  on  which  the  present  action  was  instituted  was  given  in 
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pursuance  of  the  article  of  partnership,  and  the  defendant  must 
discharge  it,  unless  he  can  show  it  was  given  for  a  greater  sum 
than  the  actual  profits  at  the  time  authorized,  or  that  he  has 
paid,  or  otherwise  extinguished  it. 

The  case  was  referred  to  amicable  compounders,  who  reported 
to  the  court  that  they  were  unable  to  decide  several  questions 
of  law,  growing  out  of  the  facts  presented  to  them,  and  prayed 
they  might  be  discharged  from  any  further  consideration  of 
the  case.  They  were  accordingly  discharged,  and  the  court 
proceeded  to  examine  the  cause  on  its  merits. 

From  the  view  we  have  taken  of  the  articles  of  partnership, 
it  behooves  the  defendant  to  show  that  the  note  was  given  with- 
out consideration,  or,  what  is  the  same  thing,  in  error  as  to  the 
amount  of  the  profits  made  at  the  time  it  was  executed. 

But  a  witness  was  introduced  by  the  defendant,  who  gives  a 
different  complexion  to  the  transaction.  This  witness,  who  was 
the  person  chosen  by  the  defendant  as  his  arbitrator,  swears 
**  he  heard  the  plaintiff  admit,  while  speaking  of  the  note  sued 
on,  that  the  same  had  been  given  him  by  defendant  as  a 
guaranty  for  any  claim  he  might  have  against  defendant  for  his, 
plaintiff's,  share  in  the  concern,  should  any  accident  happen  to 
the  defendant  during  the  absence  of  plaintiff  from  the  city, 
that  is,  in  case  of  the  death  of  defendant;  and  that  in  case  a 
settlement  of  the  affairs  of  the  concern  took  place,  said  note 
was  to  be  considered  as  null." 

This  testimony  is  in  contradiction  to  the  articles  of  partner- 
ship, and  the  obligation  expressed  in  the  note;  and  it  is  not 
easy  to  see  what  kind  of  guaranty  it  afforded  to  the  plaintiff, 
if  it  was  given  solely  for  the  purpose  spoken  of  by  witness, 
for  had  the  defendant  died,  it  would  not  have  been  obligatory 
on  his  heirs,  if  given  without  consideration.  Taking  it,  how- 
ever, in  its  full  extent,  the  condition  on  which  the  note  was  to 
become  null,  namely,  a  settlement  between  the  parties,  has  not 
taken  place.  And  the  obligation  can  be  enforced  unless  the 
defendant  will  furnish  an  account,  and  enable  that  settlement 
to  be  made.  The  articles  of  partnership  give  to  the  plaintiff  a 
right  to  demand  a  share  in  the  profits  before  it  expired,  and  if 
the  defendant  refused  to  give  his  note  for  them,  according  to 
the  contract,  the  plaintiff  had  a  right  to  enforce  their  payment 
by  suit. 

The  defendant  has  not  shown  that  the  note  was  given  for  a 
greater  sum  than  the  profits.  But  he  has  proved  that  the 
plaintiff  has  collected  two  hundred  and  sixty-seven  dollars  from 
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the  accounts  due  the  firm.    From  this  sum  must  be  deducted 
one  hundred  dollars,  lent  by  the  plaintiff  to  the  defendant. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annulled,  aToided,  and  reTersed, 
and  it  is  further  ordered,  adjudged,  and  decreed,  that  the 
plaintiff  do  recover  of  the  defendant  the  sum  of  four  hundred 
and  fifty-three  dollars,  with  costs  in  both  courts. 


That  an  aotioii  will  lie  for  one  partner  againat  the  other  npon  hieach  lor 
aooTenaat  in  the  partnenhip  artidea,  aee  Duncan  ▼.  Liftm,  8  Am.  Da&  514 


GiiEiBES  V.  Maignan. 

[8  LoomAJlA,  680.J 

TsB  MoBTGAan  ov  a  Jodit  Ownkb  is  Entiiubo  to  Pobsob  bd  BxMiDr, 
againat  the  mortgaged  property,  during  the  pmdenoy  of  a  anit  for  iti 
partition. 

The  facts  appear  from  the  opinion. 
Seghers,  for  the  appellant. 
Locked,  for  the  appellee. 

By  Court,  Pobtbb,  J.  The  plaintiff  and  the  defendant  aw 
joint  owners  of  a  lot  of  ground,  situated  in  this  city.  The  de- 
fendant executed  a  mortgage  in  favor  of  one  Marmiche,  to 
secure  a  debt  due  to  him.  Marmiche  transferred  all  his  right 
in  the  mortgage  to  the  plaintiff,  who  took  out  an  order  of  seisure 
against  the  premises.  The  defendant  filed  an  opposition,  which 
the  judge  allowed,  but  after  hearing  the  parties  he  set  it  aside, 
and  the  defendant  appealed. 

The  ground  of  opposition  made  below  and  reversed  here  is, 
that  the  lot  is  undivided;  that  the  defendant  is  unvnlling  to  re- 
main longer  co-proprietor  with  the  plaintiff,  and  that  previous 
to  the  appplication  for  the  order  of  seizure  and  sale,  suit  had 
been  commenced,  and  was  then  pending  for  a  partition. 

The  question,  therefore,  for  decision  is,  whether,  under  the 
«  circumstances  of  the  case,  the  right  of  the  plaintiff  to  enforoe 
the  mortgage  debt  is  subordinate  to  that  of  the  defendant,  to 
have  a  partition  made  of  the  property  ? 

We  think  it  is  not.  The  defendant  mortgaged  his  undivided 
half  of  the  lot,  and  by  the  contract  conferred  on  the  creditor 
the  right  to  enforce  his  claim  on  the  property  so  mortgaged. 
After  entering  into  such  an  agreement,  we  know  of  no  law 
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which  authorizes  him  to  suspend  the  collection  of  the  debt  un- 
til he  can  haye  the  property  partitioned.  Independent  of  this 
consideration » the  fact  of  the  law  authorizing  the  sale  of  undi- 
▼ided  property,  negatives  the  right  in  the  defendant  to  prevent 
a  sale  until  it  be  divided. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


LiPPINOOTT  ET  AL.  V.  InSUBANOE   CO- 

[8  IjOoxsuiia,  640.] 
Av  Bbbob*  nr  Rkduoino  a  Ck>NTRAcr  ov  iNsnaANCE  to  Wbitino,  may  be 

corrected  by  the  court. 
To  GoBBBcr  Ekbor  IK  A  PouGT  OT  iNsuRANCfi,  recoorse  may  be  had  to> 

the  original  memoraalnm  of  application  for  insurance,  and  its  indoree* 

menta,  showing  its  acceptance  by  the  company. 

The  plaintiffs  alleged  in  their  petition,  that  a  policy  of  in- 
surance had  been  taken  from  defendants,  by  them,  covering  the 
schooner  Volant;  that  this  policy  varied  in  its  terms  from  the 
contract  of  insurance  entered  into  between  themselves  and  the 
defendant,  and  that  such  variance  was  owing  to  the  error  or 
fraud  of  defendant.  The  application  was  for  insurance  on  the 
schooner  for  six  months,  with  liberty  to  trade  to  any  ports  of 
the  West  Indies,  Oulf  of  Mexico,  or  United  States. 

On  the  application  was  indorsed  the  rate  of  premium,  and 
beneath  this  the  word  ''  accepted,"  signed  by  the  initials  of  the 
applicant.  The  application  remained  in  the  possession  of  de- 
fendant up  to  the  time  of  trial. 

The  policy  gave  permission  to  trade  between  New  Orleans, 
and  any  port  of  the  West  Indies,  Oulf  of  Mexico,  or  United 
States.  The  schooner  was  lost  through  a  peril  insured  against, 
bat  on  a  voyage  from  Savannah  to  Matanzas,  and  it  was  for  this 
loss  that  plaintiff  sued. 

There  was  verdict  and  judgment  for  plaintiff,  from  which  de« 
fendaot  appealed. 

Eustis,  for  the  appellants. 

SlideU,  for  the  appellees. 

By  Court,  Mathews,  J.  This  suit  is  based  on  a  contract  of 
insurance,  as  entered  into  between  the  plaintiffs,  by  means  of 
the  agency  of  their  attorney  in  fact,  and  the  officers  of  the  cor- 
poration. 
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The  petition  sets  out  the  memorandum  of  the  agreement,  and 
also  the  policy  as  made  under  it;  error  or  fraud  is  alleged  in  this 
instrument,  as  not  having  been  reduced  to  writing  in  conform- 
itj  with  the  terms  of  the  application,  made  on  the  part  of  the 
plaintiffs,  for  insurance,  and  agreed  to  by  the  insurers.  The 
cause  was  submitted  to  a  jury,  who  found  a  verdict  against  the 
defendants,  and  from  a  judgment  thereon  rendered  they  ap- 
pealed. 

Against  the  correctness  of  the  verdict  and  judgment  of  the 
court  below,  the  counsel  of  the  appellants  relies  on  two  prin- 
cipal grounds:  1.  That  the  contract,  as  evidenced  by  the  mem- 
orandum which  preceded  the  policy,  admitting  it  to  differ  from 
that  shown  by  the  policy  itself,  merged  in  the  latter,  and  con- 
sequently the  plaintiffs  can  not  be  allowed  to  call  to  their  aid 
the  original  agreement;  2.  That  the  original  contract  is  void, 
as  not  having  been  made  in  pursuance  of  the  solemnities  pre- 
scribed by  the  charter  of  the  company,  the  members  of  the 
corporation  not  being  represented  by  persons  legally  authorized 
to  contract  for  them. 

The  application  for  insurance  is  expressed  in  the  following 
terms:  '' Insurance  is  wanted  on  the  schooner  Volant,  Jamea 
Ourtis,  master,  for  the  term  of  six  months,  with  permission  to 
trade  to  any  port  in  the  West  Indies,  Gulf  of  Mexico,  or  United 
States;  valued  at  two  thousand  dollars;  what  will  be  the  pre- 
mium?" Marked  on  this  application,  is  7,  P.  0.,  with  the 
initials  of  some  name,  presumed  to  be  an  o£Scer  of  the  corpo- 
ration, and  also  the  word  ''accepted;''  signed  with  the  initial 
letters  of  the  names  of  the  applicants. 

It  is  admitted  by  the  counsel  of  the  defendants  that  thia 
memorandum  or  application  was  acted  on  in  the  usual  manner 
in  which  similar  propositions  are  treated  by  the  officers  of  the 
company.  Having  been  thus  acted  on,  it  is  impossible  for  any 
honest  man  to  doubt  the  validity  of  the  contract,  ex  cequo  et 
bono,  and  of  its  binding  force,  in  foro  conscientice.  Notwith- 
standing, however,  the  moral  obligation,  and  perhaps  legal, 
which  would  be  imposed  on  an  individual,  circumstanced  aa 
this  body  politic  is,  in  the  present  instance,  yet  we  are  of  opin- 
ion, that  according  to  the  mode  of  contracting,  as  pointed  out 
by  their  charter,  the  memorandum  of  the  agreement,  passed  on 
and  accepted  as  it  was,  would  not,  in  itself,  create  any  legal 
obligation  on  the  contracting  parties  to  comply  with  its  stipu- 
lations, had  it  not  been  consummated  by  the  policy  made  in 
due  form. 
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It  is  true  that  this  instrument  affords  evidence  of  a  contract 
different  from  that  preyiouslj  agreed  on  between  the  applicants 
for  insurance  and  the  company,  not  legally  represented  in  the 
transaction,  according  to  the  terms  of  their  charter.  A  cou- 
tract,  however,  was  made  in  legal  form;  and  the  plaintiffs  now 
allege  that  it  was  erroneously  or  fraudulently  reduced  to  writ- 
ing, in  a  manner  prejudicial  to  their  interest,  and  contrary  to 
the  real  intention  of  the  parties;  and  that  the  insured,  having 
complied  with  the  obligation  on  them  imposed,  by  paying  the 
premium,  have  a  right  to  claim  insurance  on  the  part  of  the  in- 
Boxers,  etc. 

As  to  the  doctrine  of  merger,  contended  for  by  the  counsel  of 
the  defendants,  it  is  believed  not  to  be  applicable  to  the  present 
case.  The  contract  is  essentially  commercial,  and  should  be 
tested  by  rules  relating  to  transactions  of  this  sort.  We  know 
of  no  unbending  principle  of  the  law  of  evidence  which  pre- 
cludes proof  of  error  in  its  reduction  to  form.  It  is  clear,  from 
the  authorities  found  in  Phillips  on  Insurance,  that  in  England 
and  the  United  States,  where  courts  of  chancery  jurisdiction  are 
established  separate  from  courts  of  law,  the  former  have  power 
to  correct  mistakes  in  policies  of  assurance.  And  to  show  and 
obviate  errors,  recourse  is  had  to  the  label  or  original  written 
proposition  to  insure,  as  acted  on  by  the  parties  to  the  contract: 
see  Phill.  on  Insur.  13.  In  this  state,  where  all  the  courts  ex- 
erdse  both  legal  and  equitable  jurisdiction,  they  are  competent 
to  correct  errors,  such  as  are  complained  of  in  the  present  in- 
stance, whenever  sufficient  evidence  is  adduced  to  show  their 
existence.  The  jury  seem  to  have  been  satisfied  that  there  was 
error  in  reducing  the  contract  to  form,  and  we  see  no  reason  to 
adopt  a  conclusion  different  from  what  they  did  under  the  evi- 
dence of  the  case.  That  which  ought  to  have  been  done,  in 
making  out  the  policy,  must  be  considered  as  having  been  done, 
and  the  insurers  are  bound  by  its  stipulations  thus  corrected. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg-* 
ment  of  the  district  court  be  affirmed,  with  costs. 


GoBBBonoN  OF  MISTAKES  vx  PoLicT  IS  held  to  be  within  equity  jnrisdio* 
tkm:  Pluenix  Jnsurance  Co,  v.  Gumee,  19  Am.  Dec.  431. 

ToAT  THB  Policy  hat  be  Explained  by  reference  to  the  written  applica^ 
tion  for  inroranoe:  Norria  v.  Insurance  Co.  of  North  America,  2  Am.  Dec; 
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Pa88AK0    t;.  ACOSTA. 

(4  LOUBUXA,  96.) 

Am  Aodt  cav  vor  Ssr  uf  as  a  DBrcNSBy  in  actkn  broo^t  lor  jlamagw 
arinig  from  diaobediioioa  of  the  orders  of  the  prindpel,  that  fail  agsnqr 
gnKtoitooa. 


Thb  facts  appear  in  the  opinion. 
Cannon,  for  the  appellant. 
Segfiers,  for  the  appellee. 

By  Court,  Pobteb,  J.  The  petition  states  that  the  plaintiff 
placed  in  the  hands  of  the  defendant  a  note  for  collection ,  exe- 
cuted by  one  Francis  Gaggino,  and  that  the  defendant,  though 
often  requested,  has  refused  to  return  the  note,  or  pay  its 
amount. 

The  answer  admits  the  agency,  but  ajB&rms  that  the  defend- 
ant has  handed  over  to  the  plaintiff  a  note  of  the  said  Guggino, 
payable  to  the  defendant,  not  yet  due,  and  which  note  the  de- 
fendatit  had  received  in  payment  of  that  mentioned  in  the  peti- 
tion, in  pursuance  of  the  power  Tested  in  him  by  the  plaintiff! 
There  was  judgment  in  the  court  of  the  first  instance  for  the 
plaintiff,  and  the  defendant  appealed. 

The  cause  turns,  principally,  on  the  questions  whether  the 
plaintiff  conferred  power  on  the  defendant  to  novate  the  note, 
or,  if  he  did  not,  whether  he  has  ratified  the  act  of  his  agent. 

The  written  power  produced  does  not  confer  the  aathorily 
which  the  defendant  contends  he  had,  and  the  parol  evidenoe 
fails  to  establish  it.  The  plaintiff  has  not  relied  alone  on  the 
want  of  power  which  results  from  the  failure  of  the  defendant 
to  show  it;  he  has  proved  his  directions  were  not  complied 
with,  the  authority  to  novate  being  accompanied  with  the 
condition  of  the  maker  giving  security.  The  note  here  was 
taken  in  favor  of  the  defendant,  and  has  not  been  indorsed  by 
him. 

There  is  not  sufficient  evidence  to  authorize  us  to  say  the 
plaintiff  ratified  the  act  of  his  agent.  The  latter  was  charged 
with  the  care  and  management  of  a  store  in  which  the  former 
was  a  partner,  and  this  note  was  found  among  the  books  which 
the  defendant  left  when  his  agency  terminated.  It  is  proved 
the  plaintiff  complained  of  the  act  of  the  defendant,  aod  that  he 
told  him  he  could  not  lose  the  whole  amount  of  the  note. 

The  defense  which  is  presented  by  the  defendant,  of  the 
mandate  being  gratuitous,  and  of  his  act  being,  under  all  the 
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ciroumstanceSy  a  sound  exercise  of  discretion,  can  not  avail  him; 
for,  under  the  evidence,  discretion  was  not  conferred  on  him  to 
the  extent  now  claimed,  ^e  was  directed  not  to  renew  the 
note  unless  the  maker  gave  security. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


Montesquieu  et  al.  v.  Heil. 

[4  liOUIBZAirA,  61.] 

MUST  BB  Given  to  the  Pbeamblb  ik  Construing  a  Statute,  pro- 
Tided  it  does  not  contain  expressions  contradictory  to  or  irreconcilable 
with  the  enacting  clause. 

A  Fraud  will  Deprive  of  tue  Benefit  of  the  Insolvent  Act,  if  it  coma 
within  the  language  of  the  preamble,  thoagh  it  is  not  enumerated  in  th* 
specification  of  frauds  in  the  enacting  clause. 

Bfiicr  irusT  be  Given  to  evert  Part  of  a  Statute,  if  it  can  be  done  with- 
out manifestly  violating  the  intention  of  the  legislature. 

Laws  in  Pari  Materia  should  be  construed  together. 

Allegation  of  Fraud  AOAiNfrr  an  Insolvent  is  supported  by  proof  that  a 
debt  was  fraudulently  contracted  by  him. 

A  Vkbdict  and  Judgment  arxConclustvb  Evidevgb  against  the  PABxm 
of  the  truth  of  the  facts  at  issue. 

Thb  facts  appear  from  the  opinion. 
BlideU,  for  the  appellant. 
Seghers,  for  the  appellee. 

By  Court,  Mathews,  J.  The  debtor,  Heil,  being  imprisoned 
under  a  ca.  sa,  issued  at  the  instance  of  the  opposing  creditors, 
and  remaining  in  jail  more  than  two  months,  the  plaintiff  insti- 
tuted the  present  proceedings  to  compel  the  defendant  to  make 
a  surrender  of  his  property.  The  suit  is  based  on  the  seventh 
section  of  the  act  of  1808,  passed  "  for  the  relief  of  insolvent 
debtors  in  actual  custody,"  etc.  The  debtor  filed  a  schedule  of 
his  property  and  debts,  in  conformity  with  the  requisitions  of 
the  act,  and  offered  to  transfer  and  assign  to  his  creditors  all  his 
estate,  both  real  and  personal,  etc.  The  creditors  were  cited, 
and  the  heirs  of  Lorzeau  et  al.,  represented  by  Mr.  Seghers, 
their  attorney,  opposed  the  surrender  of  property  and  discharge 
of  the  debtor,  by  alleging  fraud  against  him.  The  issue  made 
up  on  this  allegation  was  tried  by  a  jury,  who,  by  their  verdict, 
declared  the  defendant  to  be  a  dishonest  debtor.  His  counsel 
made  a  motion  for  a  new  trial,  which  was  overruled,  and  judg« 
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ment  being  rendered  in  the  court  below,  in  pursuance  of  the 
verdict,  the  debtor  appealed. 

To  sustain  their  opposition  to  the  surrender  of  property  and 
discharge  of  the  insolvent  from  custody,  his  opponents  relj 
on  the  fraudulent  and  thieving  manner  in  which  he  contracted 
the  debt  towards  them;  and  to  support  the  charges  of  fraud  and 
theft,  they  introduced  in  evidence  the  record  of  a  suit  tried  in 
the  district  court,  wherein  it  appeare  that  they,  as  plaintiffiB,  re- 
covered from  the  present  appellant  thirty  thousand  dollars,  as 
damages  on  account  of  a  theft  by  him  committed  in  Paris,  in 
stealing  from  their  ancestor  jewelry  to  that  amount. 

The  questions  to  be  decided  by  this  court  arise  out  of  two 
bills  of  exceptions  taken  during  the  trial  of  the  cause  in  the 
court  below.  The  first  is,  to  the  refusal  of  the  judge  to  charge 
the  jury,  as  required  by  the  counsel  of  the  debtor.  The  second 
was  taken  to  the  admissibility  of  the  record  introduced  as  above 
stated. 

Tbe  judge  a  quo  was  requested  by  the  counsel  for  the  defend- 
ant to  instruct  the  jury  that  no  inquiry  could  be  made  into  the 
origin  and  nature  of  a  debt  which  had  been  merged  in  a  judgment, 
etc. ,  and  that  the  record  in  the  suit  of  the  Widow  and  Heirs  of 
Lorzeau  v.  HeU,  did  not  afford  evidence  of  the  charge  of  fraud. 
The  judge  refused  to  instruct  the  jury  as  requested;  but  charged 
them  that  the  said  record  was  legal  evidence  of  the  fraud  al- 
leged in  the  opposition,  if  they  believed  it  to  be  correct. 

The  introduction  of  the  record  was  opposed  on  several 
grounds:  1.  That  it  contained  illegal  and  irrelevant  evidence. 
2.  That  no  testimony  could  be  offered  which  was  not  taken  in 
the  present  suit.  3.  That  the  debt  of  Heil,  even  if  contracted 
as  alleged  in  the  petition  of  said  record,  was  merged  in  the 
judgment  rendered  in  that  suit.  4.  That  the  debt  being  ad- 
mitted by  the  debtor,  no  testimony  could  be  offered  to  prove  its 
existence.  5.  That  testimony  was  inadmissible  which  tended 
to  show  that  a  fraud  had  been  committed  in  France.  6.  That 
under  the  act  of  the  twenty-fifth  of  March,  1808,  no  evidence 
could  be  given  of  a  fraud,  except  in  the  proceedings  before  the 
court  for  a  discharge,  or  under  the  provisions  of  the  seventeenth 
section  of  said  act. 

These  two  exceptions  embrace  matters  so  similar  that  they 
may  be  well  considered  together. 

1 .  The  first  question  to  be  decided  is  whether,  on  an  application 
made  by  a  debtor  to  obtain  the  benefit  of  our  insolvent  laws, 
it  be  legal  and  proper,  on  an  allegation  of  fraud  against  him,  to 
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inquire  into  the  manner  by  which  be  became  indebted  to  a 
creditor  who  makes  such  allegation  ? 

2.  If  such  inquiry  may  be  gone  into,  whether,  in  the  present 
instance,  the  record  offered  is  legally  admissible  to  prove  the 
allegations  of  the  opposing  creditors? 

The  solution  of  the  first  of  these  questions  depends  on  a  just 
interpretation  of  our  insolvent  laws,  particularly  of  the  act  of 
1808,  according  to  the  provisions  of  which  the  debtor  claims  his 
discharge  from  imprisonment. 

This  law,  by  its  title,  purports  to  be  made  "  for  the  relief  of 
insolvent  debtors  in  actual  custody."  The  preamble  is  expressed 
in  the  following  terms:  ''  Whereas  humanity  as  well  as  policy 
requires  that  relief  in  certain  cases  should  be  afforded  to  the 
honest  and  unfortunate  ^debtor  who,  from  losses  or  misfortunes 
in  trade,  may  be  unable  to  pay  or  satisfy  the  debts  for  which  he 
is  confined — ^justice  equally  demands  that  due  care  should  be 
taken  to  prevent  the  fraudulent  debtor  from  availing  himself  of 
that  relief,  and  thereby  depriving  the  honest  and  industrious 
part  of  the  community  of  their  property.  Be  it,  therefore, 
enacted,"  etc. 

The  application  in  the  present  case  to  cause  the  debtor  to 
make  a  surrender  of  his  property  is  made  by  a  creditor  who 
claims  a  sum  above  five  hundred  dollars,  not  being  one  of  those 
who  charged  him  in  execution.  The  proceeding  took  place  under 
the  seventh  section  of  the  act,  but  is  subjected  to  the  rules  re- 
lating to  all  insolvent  debtors  in  actual  custody,  which  allow 
any  one  of  the  creditors,  at  any  stage  of  the  proceedings  had  be- 
fore the  court,  to  allege  fraud  against  the  debtor.  See  section  6 
of  the  act. 

The  seventeenth  section  designates  the  persons  who  shall  not 
be  entitled  to  its  benefits,  and  does  not  include,  expressly  by 
its  provisions,  one  situated  as  the  appellant  is  represented  to  be 
by  the  opposition  made  to  his  release.  It  is,  however,  con- 
tended, on  the  maxim  expressio  uniiia  est  exclusio  alterluSy  that 
he  ought  not  to  be  deprived  of  the  benefit  of  the  law,  iu  conse- 
quence of  the  fraud  alleged  not  being  embraced  by  this  express 
enactment,  and  not  coming  within  any  other  part  of  the  statute, 
except  the  preamble. 

The  object  of  all  interpretation  of  laws  is  to  ascertain  the  in- 
tention of  the  legislator  whenever  doubts  may  exist  in  their 
application  to  particular  cases,  arising  on  account  of  ambiguity 
or  indistinctness  in  the  expression  of  legislative  will;  and  such 
interpretation  is  to  be  governed  by  certain  rules.    Beference  is 


474  Montesquieu  v,  Heil.  [Loaisianay 

made  by  the  counsel  for  the  appellant  to  the  rules  of  interpre- 
tation adopted  by  writers  on  the  common  and  statute  law  of 
England,  and  such  as  have  prevailed  in  the  judicial  tribunals  of 
the  United  States.  Bules  of  this  kind  having  for  their  sanction 
the  opinions  of  men  learned  in  jurisprudence,  and  depending  for 
their  soundness  on  general  principles  relating  to  the  construc- 
tion of  written  language,  used  to  communicate  ideas,  may  as 
well  be  taken  from  the  sources  referred  to  as  any  other,  and 
perhaps  with  more  propriety  in  relation  to  the  acts  of  our  legia- 
ture,  as  they  must  be  expressed  in  the  English  language. 

On  looking  into  Bacon's  Abridgment,  on  the  subject  of  the 
interpretation  of  statutes,  we  find  the  second  rule  to  be,  "that 
in  the  construction  of  one  part  of  a  statute,  every  other  part 
ought  to  be  taken  into  consideration."  In  pursuance  of  this 
rule,  the  preamble  is  considered  of  importance;  it  is  stated  to 
be  the  key  to  open  the  mind  of  the  makers  of  the  law.  So, 
according  to  this  author,  the  civilians  hold  the  proscenium  of  a 
law  of  high  importance  in  its  interpretation :  See  6  Bac.  Abr. 
381.  This  rule,  however,  must  not  be  carried  so  far  as  to  re- 
strain the  general  words  of  an  enacting  clause  by  the  particular 
words  of  the  preamble,  etc.  It  is  evident  from  this  authority 
that,  in  interpreting  a  statute,  the  preamble  must  be  looked  to 
as  making  a  part  of  the  law,  or  expression  of  legislative  will; 
but  if  it  contain  any  expressions  contradictory,  and  irreconcil- 
able with  the  enacting  parts  of  the  statute,  the  latter  will  pre- 
vail. 

The  evident  intention  of  the  legislature,  as  ascertained  by  the 
preamble  of  the  act  of  1808,  is  to  exclude  from  its  benefit  all 
fraudulent  debtors.  The  seventeenth  section  specifies  particu- 
lar acts  of  a  debtor,  which  shall  deprive  him  of  the  privileges 
and  benefit  accorded  by  the  law.  Does  this  specification  of 
frauds  preclude  allegation  and  proof  of  others,  which  would 
demonstrate  the  debtor  to  have  been  dishonest  in  the  transac- 
tions by  which  he  became  indebted  to  any  one  of  his  creditors, 
and  fix  on  the  former  the  character  of  a  fraudulent  debtor,  and 
according  to  the  preamble,  one  who  has  deprived  an  honest  iu* 
dividual  of  the  community  of  his  property?  We  think  not 
The  general  expression  of  legislative  will  in  the  preamble  ought 
not  to  be  restrained  by  the  particularity  of  the  enacting  clause; 
they  are  not  inconsistent;  effect  may  be  given  to  both,  for  no 
absolute  and  positive  collision  exists  between  them;  they  are 
not  contrary  to  each  other  in  their  provisions;  therefore,  the 
latter  does  not,  of  necessity,  destroy  the  former.     It  is  a 
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that  colemporania  exposUio  eat  foriissima  in  lege.  The  act  now 
tinder  consideration  received  a  construction  by  the  superior 
court  of  the  territory  of  Orleans,  in  1810,  contrary  to  the  claims 
of  the  appellant:  See  Brown* s  case,  1  Mart.  158.  The  decision 
in  that  case  is  entitled  to  some  weight,  but  being  only  a  single 
instance  of  interpretation,  we  should  not  feel  ourselves  in  any 
manner  bound  by  it,  were  we  not  of  opinion  that  it  is  substan- 
tially correct.  It  is  believed  to  be  a  sound  rule  of  construction 
that  effect  should  be  given  to  every  clause  of  a  law,  or  a  con* 
tract,  if  it  may  be  done  without  violating  the  intention  of  the 
legislator,  or  the  rational  meaning  of  the  contracting  parties. 
In  relation  to  the  act  of  the  legislature,  the  benefit  of  which  is 
now  claimed  by  the  debtor,  snch  effect  can  and  ought  to  be 
given  to  both  the  preamble  and  the  seventeenth  section;  and 
if  it  be  shown  by  legal  evidence  that  he  became  indebted  to  the 
opposing  creditors  by  fraud  and  theft,  for  the  debt  which  is  still 
unpaid,  and  for  which  he  is  imprisoned,  he  must  be  excluded 
from  the  benefit  of  that  law  which  purports  to  be  made  only  for 
honest  and  unfortunate  debtors. 

If  we  bring  to  our  aid,  in  the  present  investigation,  another 
rule  of  interpretation,  viz.,  that  laws  in  pari  materia  should  be 
construed  together,  it  is  believed  that  the  cause  of  the  appel- 
lant will  not  appear  more  favorable  to  his  pretensions. 

The  act  of  1817,  relative  to  the  voluntary  surrender  of  prop- 
erty, etc.,  points  out  the  manner  in  which  a  creditor  may  allege 
fraud  against  the  insolvent  debtor,  and  authorizes  interroga- 
tories to  be  put  to  the  latter  "  on  the  state  of  his  affairs,  and 
the  several  transactions  in  which  he  may  have  been  engaged 
anterior  to  his  failure:"  Sec.  19  of  the  Act.  Now,  it  is  difficult 
to  conceive  for  what  purpose  the  debtor  may  be  interrogated 
in  relation  to  all  his  transactions  previous  to  his  failure,  if 
none  of  them,  according  to  the  intention  of  the  legislature, 
would  constitute  fraud,  except  those  done  with  a  view  to  failure. 

The  twenty-fifth  section  excludes  certain  debtors  from  the 
benefit  of  the  law;  amongst  which  are  unfaithful  depositaries 
and  those  whose  losses  have  been  occasioned  by  gambling,  etc. 
It  would  certainly  produce  a  strange  anomaly  in  our  juris- 
prudence, if  rules  of  construction  should  authorize  greater 
favor,  in  case  of  insolvency,  to  a  thief  than  to  an  unfaithful 
depositary,  or  an  individual  who  might  accidentally  be  drawn 
into  gambling  and  lose  an  amount  sufficient  to  embarrass  him. 
Unfaithfulness  in  relation  to  a  deposit  in  an  offense  less  heinous 
than  that  of  theft;  and  surely  a  person  who  becomes  debtor  in 
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oonsequence  of  the  latter,  should  not  be  placed  on  a  footing 
more  favorable  than  one  who  is  indebted  on  account  of  fiaud 
or  misconduct  in  regard  to  things  intrusted  to  his  care.  But, 
by  considering  both  these  laws  together,  and  giving  to  the  pre- 
amble of  the  act  of  1808,  its  proper  force,  according  to  just 
rules  of  interpretation,  or  even  considering  this  law  separately, 
we  avoid  the  absurd  result  which  would  follow  from  a  contrary 
interpretation.  We  therefore  conclude,  that,  in  an  allegation 
of  fraud  made  against  an  insolvent  debtor,  such  allegations 
may  be  supported  by  evidence  showing  fraudulent  conduct  in 
the  manner  in  which  he  contracted  the  debt. 

The  second  question  relates  to  the  introduction  in  evidence 
of  the  record  of  the  suit,  in  which  the  opposing  creditors,  on 
an  allegation  of  theft,  obtained  a  judgment  against  Heil,  the 
debtor  in  custody,  the  amount  of  which  is  not  paid  and  satis- 
fied, and  for  which  he  remains  imprisoned  on  a  ca,  9a. 

The  admissibility  of  this  record  to  prove  that  a  verdict  and 
judgment  were  rendered  in  favor  of  the  plaintiffs,  for  thirty 
thousand  dollars,  and  that  the  defendant  in  that  suit  is  their 
debtor  to  that  amount,  is  not  disputed;  but  it  is  objected  to  as 
not  being  legal  evidence  of  the  facts  alleged  in  support  of  the 
fraud  charged  on  the  insolvent  debtor  by  the  appellees.  The 
former  suit  was  between  the  same  parties,  and  is  based  on  the 
identical  subject-matter  of  dispute  which  exists  between  them 
in  the  present  instance,  viz.,  an  allegation  of  theft  against  the 
defendant  in  the  former  action,  on  which  they  claimed  re- 
muneration for  the  damage  by  them  sustained.  And  they 
now  allege  against  him  the  same  theft  in  order  to  deprive  him 
of  the  benefit  of  the  act  of  1808.  He  had  an  opportunity  to 
object  to  the  competency  of  witnesses  adduced  on  the  former 
occasion,  or  to  interrogate  such  as  were  legally  admitted,  and 
to  except  to  all  improper  evidence.  Under  these  circumstances, 
the  verdict  found  by  the  jury  in  the  first  case  is  conclusive  on 
the  defendant  in  relation  to  the  facts  then  put  at  issue,  and 
verifies  the  allegations  of  the  petition  and  the  testimony  taken 
in  support  of  them,  which  was  reduced  to  writing;  and,  con- 
sequently, the  record  of  that  suit  was  properly  admitted  to  go 
to  the  jury  which  tried  the  question  of  fraud  in  the  present  in- 
stance: See  Stark,  on  Ev.  198, 199. 

As  this  evidence  relates  solely  to  a  civil  action,  we  are  unable  to 
perceive  the  force  of  the  objection  made  to  it  on  account  of  proving 
a  fraud  committed  in  France.  It  is  true  that  one  state  or  govern- 
ment will  not  punish  crimes  committed  in  another,  by  publio 
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prosecution;  bat  it  does  not  follow,  as  a  necessary  consequence, 
that  an  offender  who  flees  from  the  state  wherein  he  committed 
the  crime,  shall  be  screened  against  the  pursuit  of  the  individu- 
als whom  he  may  have  injured,  in  the  country  where  he  has 
taken  refuge.  In  relation  to  the  civil  pursuit,  he  must  be  sub- 
jected to  the  laws  of  the  latter  place. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  afi5.rmed,  with  costs. 


That  fltatates  in  pari  materia  ought  to  be  constmed  together,  tee  MeCariu 
▼.  Orphan  Asylum  Society,  18  Am.  Deo.  516.  For  what  porpoaes  the  praam* 
Ue  of  a  statnte  may  be  looked  to:  Bynum  v.  Clark,  15  Id.  CI3Sk 

That  jadgmenta  are  conclusive  evidence  between  the  parties  and  their 
privies,  of  facts  at  issue  in  the  case:  CoU  v.  Tracy,  20  Am.  Deo.  110;  Toums 
y.  Nims,  20  Id.  578. 


Laneeab  v.  Mayob  et  al. 

[4  LoxniiAXA,  97.] 

Ah  Act  or  Incobpobation  can  not  Constitutionallt  Gokteb  on  a  Muni- 
CZPAIJTT  THE  PowEB  to  pass  Ordinances  authorizing  the  sale,  without 
notice  to  the  owner,  of  property  left  on  the  levee  beyond  a  certain  time. 

Thb  Municipal  Gobfoaation  can  Authobizb  the  removal  of  such  property 
at  the  expense  of  the  owner. 

Th£  facts  appear  from  the  opinion. 

By  Court,  Pobteb,  J.  An  ordinance  of  the  corporation  of 
New  Orleans  authorizes  a  sale,  under  the  orders  of  the  mayor, 
of  all  property  which  is  suffered  to  remain  on  the  levee  for  a 
longer  time  than  the  police  regulations  of  the  city  permit.  This 
case  presents  for  decision  the  questions,  whether  a  sale  so  made 
Is  within  the  powers  vested  in  the  corporation?  and  if  it  be  with- 
in these  powers,  whether  they  could  be  constitutionally  con- 
ferred? 

The  act  of  incorporation  enables  the  mayor  and  aldermen  to 
make  all  by-laws  and  ordinances  for  the  government  of  the 
affairs  of  the  city  and  the  regulation  of  its  police,  with  a  proviso 
that  they  shall  not  be  in  opposition  to  the  provisions  contained 
in  the  constitution  of  the  United  States.  The  power  conferred 
by  the  city  ordinance  in  question  makes  the  corporation  judges 
and  parties  in  the  same  cause,  and  enables  them  to  enforce  a 
forfeiture  and  divest  the  owner  of  his  property,  without  trial  in 
due  course  of  law.  We  are  of  opinion  that  no  such  power  is 
conferred  by  the  act  of  incorporation,  and  that  none  such  could 
be  constitutionally  conferred. 
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The  case,  on  the  argument,  was  assimilated  to  the  authority 
exercised  by  the  corporation  in  removing  nuisances,  but  they 
are,  in  our  judgment,  widely  different.  The  power  to  abate  a 
nuisance  is  shared  by  the  city  in  common  with  individuals.  It 
arises  from  necessity,  and  ceases  with  that  necessity.  The  ofS* 
cers  of  the  corporation,  in  this  instance,  might  have  removed 
the  incumbrances  on  the  levee  at  the  expense  of  the  proprietor, 
and  they  could  have  resorted  to  the  courts  of  justice  to  recover 
these  expenses  and  the  fine  imposed  by  their  regulations;  but 
there  was  no  necessity,  nor  had  they  any  authority,  to  proceed 
as  they  did  in  this  case. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment.  of  the  parish  court  be  affirmed,  with  costs. 


Dixon  v.  Dixon's  Executobs. 

[4  LouniAHA*  188.] 

A  Bight  to  Comm ukitt  of  Acquets  and  Gains,  ezistiiig  by  the  law  of 
the  place  and  time  of  marriage,  is  a  right  spriDgiDg  from  contraot,  add 
can  not,  therefore,  he  taken  away  by  suheequent  legislation. 

The  Wife  has  a  Present  Right  to  her  share  of  the  acquets  and  gaina» 
which  may  he  enforced  whenever  the  marriage  relation  is  from  any  canso 
dissolYed. 

Bights  abs  not  Destboted  by  the  repeal  of  the  law  under  which  they  were 
acqtiired. 

The  facta  appear  from  the  opinion. 
Maybin^  for  the  appellants. 
Preston^  contra. 

By  Court,  Posteb,  J.  Thia  is.  an  action  in  which  the  wife 
claims  the  one  half  of  the  acquets  and  gains  made  during  the 
residence  of  the  husband  in  Louisiana.  The  answer  puts  her 
quality  in  issue,  and,  admitting  her  to  be  the  wife  of  the  de- 
ceased, denies  the  right  set  up  in  the  petition. 

The  facts  of  the  case  establish:  that  the  parties  married  in 
Philadelphia  in  1813;  that,  shortly  after,  the  husband  removed 
into  Louisiana,  and  continued  in  this  state  until  his  death, 
which  took  place  in  1831.  His  wife  did  not  accompany  him, 
but  remained  in  the  state  of  Penusylvania. 

The  court  below  gave  judgment  in  favor  of  the  plaintiff,  for 
the  one  half  of  the  property  acquired  in  Louisiana,  and  at  the 
same  time  decreed  that  the  sum  of  two  thousand  dollars  should 
be  paid  to  the  heir  of  the  husband,  it  appearing  to  the  satisbo* 
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tion  of  the  judge  he  had  brought  that  amount  with  him  when 
he  came  to  New  Orleans. 

In  the  case  of  Cole  v.  Cole's  Executors  [18  Am.  Dec.  241],  this 
court  decided  that  where  the  husband  alone  removed  into  this 
state  after  marriage,  the  property  acquired  by  him  was  subject 
to  the  community  of  acquets.  That  decision  was  based  on  a 
statutory  provision  found  in  the  laws  of  Spain,  and  on  the 
principle  acted  on  by  the  court  in  the  ease  of  Saul  v.  Syndics  of 
Saul  [16  Am.  Dec.  212],  that  the  law  regulating  the  community 
of  acquets  was,  in  the  language  of  the  civilians,  a  real,  not  a 
personal  statute. 

But  in  the  present  instance  the  laws  of  Spain  were  repealed 
previous  to  the  death  of  the  husband,  and  the  case  consequently 
presents  questions  which  did  not  nor  could  not  arise  in  that  just 
alluded  to. 

The  first  inquiry  is,  whether  there  be  any  statutory  provis- 
ion of  this  state  which  supplies  the  place  of  the  Spanish  law, 
and  in  virtue  of  which  the  plaintiff  can  maintain  the  pretension 
advanced  by  her.  The  2370th  article  of  the  Louisiana  code,, 
which  is  the  only  legislation  we  have  on  this  subject,  in  oiur 
opinion  does  not  support  it.  It  changes  the  previous  regula- 
tions. It  provides  only  for  the  case  where  both  parties  come 
into  the  state,  and  leaves  the  rights  growing  out  of  the  removal 
of  one  of  them  here,  in  silence. 

Property  found  in  a  succession  is  regulated  by  the  law  in 
force  at  the  time  it  is  opened,  no  matter  how  different  or  con- 
trary thereto  the  rule  may  have  been  when  the  estate  was  ac- 
quired. It  is  of  some  importance  to  ascertain  whether  the  same 
rule  applies  in  regard  to  that  which  enters  into  the  c^ommunity 
of  acquets  and  gains.  We  think  it  does  not.  The  rights  of 
heirs  arise  from  the  death  of  the  ancestor.  The  rights  of  hus- 
band and  wife,  in  the  partnership  of  gains,  grow  out  of  the 
marriage  contract,  and  do  not  originate  in  its  dissolution;  and 
it  is  impossible  to  distinguish  between  the  interest  proceeding 
from  such  a  contract,  and  that  which  springs  from  any  other 
agreement  the  law  sanctions.  If,  therefore,  by  the  law  of  the 
conntiy  where  the  marriage  took  place,  a  commuity  of  acquets 
and  gains  was  declared  to  be  created  by  the  marriage,  or,  in  the 
language  of  our  code,  superinduced  of  right  by  the  contract,  we 
should  think  that  a  subsequent  law  declaring  there  should  be 
no  further  community  between  the  persons  who  had  entered 
into  this  engagement  would  be  retrospective,  and  as  much  a 
violation  of  rights  vested  under  the  contract  as  a  statute  would 
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be,  which  would  alter  the  obligations  imposed,  or  impair  the 
rights  acquired  under  a  contract  of  sale  or  of  lease. 

We  are  aware  the  principles  here  recognized  do  not  corre* 
spond  with  the  doctrines  taught  by  the  highest  authorities  in 
the  French  law,  by  Dumoulin,  Pothier,  and  Touillier.  They 
hold  that  the  wife  has  no  right  whatever,  until  the  marriage  ia 
dissolved,  or  the  community  otherwise  terminates.  That  she 
has  nothing  but  a  mere  hope  or  expectancy.  Their  law  on  this 
subject,  ancient  and  modern,  and  the  opinions  of  their  most 
eminent  jurists,  are  collated  and  examined,  by  Touillier,  in  the 
twelfth  volume  of  his  Droit  Civil  Francais.  A  refei*ence  to  him 
will  show  what  difficulties  attend  this  question,  and  how  ^bar- 
rassing  these  jurists  find  the  arguments,  which  an  opposite  view 
of  it  presents.  But  it  is  not  for  us  to  deny,  or  even  doubt,  the 
correctness  of  their  conclusions  in  relation  to  the  law  of  France. 
It  is  sufficient  that  it  is  not  the  same  as  ours,  and  that  the  dif- 
ference is  marked  on  this  very  point.  The  Napoleon  code  does 
not  contain  the  provision  found  in  the  code  of  Louisiana,  that 
i|  the  husband  alienates,  during  coverture,  the  acquets  and 
gains,  with  the  intention  of  injuring  the  wife,  she  may,  at  his 
decease,  bring  an  action  to  set  aside  the  alienation.  The  laws 
of  Spain  seem  to  have  furnished  that  doctrine  to  the  juriscon- 
sults who  prepared  our  code;  and  the  exercise  of  such  a  right 
does  appear  to  us  utterly  opposed  to  the  principle,  that  the  wife 
has  no  interest  in  the  property,  until  the  community  is  dis- 
solved; for  if  she  has  not,  how  can  she  maintain  an  action  to 
set  aside  the  alienation  ?  Who  ever  heard  of  a  suit,  the  sole 
basis  of  which  was  that  the  hopes  and  expectations  of  the 
plaintiff  had  been  disappointed  and  defeated  by  the  acts  of  the 
defendant.  But  admitting  that  the  wife's  title  to  the  property 
did  not  vest  until  the  community  was  dissolved,  still  her  right 
to  have  an  equal  portion  of  such  property  acquired  during 
coverture,  as  might  be  found  at  its  dissolution,  existed. 

It  grew  out  of  the  marriage,  was  the  law  at  the  time  the  mar- 
riage was  entered  into,  and  no  subsequent  legislation  could 
rightfully  take  it  away.  There  is  an  able  and  learned  note  of 
Paillette  on  the  one  thousand  four  hundred  and  thirty-seventh 
article  of  the  Napoleon  code,  in  which  this  question  is  inci- 
dentally treated,  and  in  which  the  writer  thus  expresses  him- 
self: **Da  moment  oi^  le  mariage  est  conlracU,  la  communauti 
convenue  expressemerU,  ou  tacilemerU,  acquiert  une  existence^  el  une 
forme  irrevocable,     Les  rapports  avec  les  epouas  eoiU  h  jamais  de- 
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iermines:**  Touillier,  vol.  12, lib,  cap.  Noa. ;  Febrero,  p.  1,  cap.  1, 
Bee.  22,  No.  245. 

If  this  principle  be  true,  then  it  follows  that  it  is  not  the  law 
in  force  at  the  time  the  community  was  dissolved,  but  that  in 
vigor  at  the  period  it  was  formed,  which  regulates  the  rights  of 
husband  and  wife  to  the  property  acquired  during  coverture. 
Settling  this  principle  aids  in  the  investigation  of  the  case,  but 
does  not  decide  it.  The  main  difficulty  remains.  Notwith- 
standing the  tacit  contract  which  may  be  supposed  to  exist  be- 
tween parties  intermanying  in  a  country  where  the  community 
of  acquets  and  gains  exists,  that  tacit  contract  is  understood  to 
have  no  greater  force  than  the  laws  themselves;  and,  as  they 
are  real,  and  impose  no  obligation  extra  terriiorium,  the  agree- 
ment is  subject  to  the  same  limitation.  Hence,  where  married 
persons  move  out  of  the  country  where  they  enter  into  such 
an  engagement,  the  same  consent  is  understood  to  exist, 
namely,  that  their  future  acquisitions  shall  be  regulated  by  the 
laws  of  the  country  which  they  may  select  for  their  residence. 
Indeed,  according  to  the  principles  of  law  recognized  by  this 
court,  in  the  case  of  Saul  v.  Eia  Creditars  [16  Am.  Dec.  212], 
the  statute  being  real,  would  control  their  acquisitions  of  prop- 
erty after  they  moved  within  its  jurisdiction,  no  matter  what 
might  be  the  obligations  created  by  the  laws  of  the  country 
where  they  contracted. 

The  question  then  arises,  whether  a  law  establishing  the  part- 
nership of  acquets  and  gains  during  marriage,  being  repealed 
before  the  marriage  is  dissolved,  can  affect  the  rights  of  parties 
moving  into  the  country  and  acquiring  property  during  the 
time  it  was  in  force.  In  opposition  to  any  such  right  it  is  said, 
first,  that  the  parties  did  not  contract  in  relation  to  this  law; 
they  came  into  the  state  and  submitted  to  its  legislation,  and  as 
their  rights  grew  entirely  out  of  it,  they  must  be  subject  to  any 
modification  made  in  those  laws;  second,  that  the  assertion  of 
a  right  being  destroyed  by  the  repeal  of  the  law,  begs  the  ques- 
tion, which  is,  whether  any  such  right  existed.  That  the  wife 
has  no  property  in  the  acquets  and  gains  until  the  marriage  is 
dissolved,  and  that  until  that  event  takes  place  none  in  fact  can 
be  said  to  exist:  5  Mart.  N.  S. 

These  are  certai  nlygrave  objections,  and  they  have  received 
our  most  serious  attention.  In  the  examination  of  them,  we 
shall  invert  the  order  in  which  they  have  been  just  stated,  and 
inquire,  in  the  first  place,  whether  the  wife  can  acquire  a  right 
to  property  made  during  marriage,  before  that  marriage  is  dis- 
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solved.  We  think  she  may.  The  objection  confounds  the 
power  of  the  husband  to  defeat  this  right,  with  its  existence. 
As  the  head  of  the  community  he  may  dissipate  it,  or  by  bad 
management  he  may  reduce  the  acquisitions;  but  if  he  does 
not,  the  right  of  the  wife  to  the  one  half  is  a  legal  right,  and 
may  be  enforced,  not  alone  when  the  marriage  is  dissolved,  but 
whenever  the  community  ceases.  It  is  true  the  civil  code  in 
force  at  the  time  the  husband  resided  in  this  state  declares,  that 
"  the  wife  has  no  sort  of  right  in  the  acquets  and  gains  until 
her  husband  be  dead;"  but  this  article  can  not  be  taken  alone. 
Notwithstanding  this  positive  declaration,  the  veiy  next  number 
of  the  same  article  provides  that  in  case  the  husband  has  sold 
or  disposed  of  the  property  to  injure  his  wife,  she  may  have  her 
action  against  his  heir  to  obtain  her  share  of  the  value  of  the 
effects  so  alienated.  And  by  a  subsequent  provision,  it  is  en- 
acted that,  in  case  of  a  separation  from  bed  and  board,  she  can 
claim  her  portion  in  the  partnership  gains.  It  is,  therefore^ 
clear  she  has  rights  in  the  acquets  before  the  husband  dies;  and 
after  as  much  reflection  as  we  are  able  to  bestow  on  the  subject, 
we  can  discover  no  reason  why  these  rights  do  not  exist  to  the 
same  extent,  and  should  not  be  as  susceptible  of  being  enforced, 
when  the  community  ceases  by  a  repeal  of  the  law,  as  they  are 
when  it  terminates  by  a  separation  from  bed  and  board:  Civil 
Code,  836,  art.  66;  Id.  342,  art.  90. 

From  this  view  of  the  case,  it  is  seen  the  court  does  not  as- 
sent to  the  proposition  that  the  repeal  of  the  law  destroyed  the 
right  of  the  wife  to  the  property  acquired  under  it;  and  as  the 
husband,  after  that  event  took  place,  continued  to  administer 
the  common  property  without  any  act  on  his  part  evincing  an 
intention  of  changing  the  rights  of  the  parties,  it  is  unnecessaiy 
to  inquire  whether  the  repeal  of  the  law  under  different  circum- 
stances would  have  terminated  the  community. 

A  bill  of  exceptions  was  taken  to  the  refusal  of  the  court  to 
give  the  executors  further  time  to  procure  testimony;  but  the 
affidavit  on  which  the  application  was  made  was  so  wanting  in 
the  requisites  of  the  law,  that  it  is  clear  the  court  committed  no 
error  in  refusing  the  delay  prayed  for. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg* 
ment  of  the  court  of  probates  be  affirmed,  with  costs. 
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Whetall  et  al.  v.  Belg  Wm.  Henby  et  al. 

[i  LonmAXA.  223  ] 
Thx  OvnuKBL  07  A  Vbssxl  is  Liable  for  Damaob  Caused  bt  Defects 
THEREIN,  thoQgh  the  existence  of  the  defects  was  unkDown  to  him,  and 
though  proper  care  and  diligence  had  been  used  in  preparing  the  yessel 
for  tiie  voyage. 

Goods  were  shipped,  at  Philadelphia,  on  board  of  the  brig, 
to  be  carried  to  New  Orleans.  Upon  the  yoyage,  damage  was 
done  to  the  goods,  and  for  this  damage  this  action  was  brought* 
Defendants  admitted  the  damage,  but  averred  that  it  was  occa- 
sioned by  leaking  caused  by  dangers  of  the  sea,  for  which  they 
were  not  responsible.  There  was  verdict  and  judgment  for 
plaintiffs.    Defendants  appealed. 

Lockeit,  for  the  appellants. 

Strawbridge,  for  the  appellees. 

By  Court,  Pobteb,  J.  This  case  presents  for  decision  the 
question,  whether  owners  of  a  vessel  are  responsible  for  an  in- 
jury arising  from  her  not  being  sufficiently  stanch  and  tight  to 
carry  the  cargo  safely. 

On  the  trial  the  counsel  for  the  defendants  attempted  to  place 
the  responsibility  on  the  ground  of  care  and  diligence  on  the 
part  of  the  owners  and  master,  and  contended,  if  these  were 
shown,  they  were  not  liable,  although  the  vessel  might  be  de- 
fective. But  the  judge,  in  his  charge  to  the  juiy,  refused  to 
sustain  this  view  of  the  obligations  of  the  defendants,  and  told 
them,  though  the  owners  and  master  might  have  shown  they 
used  all  proper  care  and  diligence  in  preparing  the  vessel  for 
the  voyage,  and  in  rendering  her  sound  and  stanch,  still  they 
were  responsible  if,  in  truth,  she  was  not  so. 

The  judge,  we  apprehend,  charged  the  jury  correctly.  This 
case,  we  think,  depends  upon  principles  not  necessarily  those 
which  measure  and  fix  the  care  and  diligence  the  master  is  com- 
pelled to  use-  after  the  cargo  is  placed  under  his  control.  By 
the  common  law  of  England,  a  rule  was  established,  on  coneid-i 
erations  of  public  policy,  that  common  carriers  are  responsible 
for  everything  except  the  act  of  God  aud  the  king's  enemies; 
but  a  disposition  has  lately  been  shown  in  some  of  our  sister 
states  to  relax  this  doctrine.  By  the  positive  law  of  Louisiana, 
the  responsibility  of  carriers  is  placed  on  very  different  grounds; 
they  are  liable  only  for  the  loss  or  damage  arising  from  acci- 
dental and  uncontrollable  events.     Be  this  as  it  may,  the  au« 
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thorities  on  this  branch  of  the  law  seem  greatly  to  preponderate 
in  support  of  the  position  assumed  by  the  appellees,  that  the 
owner  is  responsible  for  all  defects  in  the  vessel.  And  this 
doctrine  prevails  in  countries  where  the  obligations  of  the  com- 
mon carrier  do  not  extend  to  everything  except  the  act  of  Ck>d 
and  the  king's  enemies.  Yalin  states  it  to  be  the  law  of  France, 
although  before  the  departure  of  the  vessel  she  is  examined. 
Emerigon  cites  with  approbation  this  doctHne,  and  sanctions 
it.  And  in  England  and  the  United  States  a  similar  rule  is 
well  settled.  Pothier  held  a  different  opinion  if  the  vassel  was 
ofiEicially  visited  before  she  received  her  freight;  but  his  views 
do  not  appear  to  have  been  adopted  in  France,  and  the  obser- 
vations of  Chief  Justice  Abbott  in  relation  to  them  seem  to  us 
satisfactory.  If  the  contract  of  affreightment  can  be  correctly 
assimilated,  as  it  sometimes  is,  to  the  ordinary  letting  for  hire, 
the  principle  which  holds  the  owner  responsible  for  defects  in 
the  thing  of  which  he  was  ignorant,  derives  considerable  sup- 
port from  a  provision  in  our  code  which  makes  the  lessor  guar- 
antee to  the  lessee  all  defects  of  the  thing  which  may  prevent 
the  use  for  which  it  is  hired:  La.  Code,  2665,  2725;  2  Kent 
Com.  472;  3  Id.  161;  Story  Abb.  (ed.  1829),  218.  219;  2Valin, 
liv.  3,  tit.  3,  No.  12;  Emer.  vol.  1,  c.  12,  sec.  38,  pp.  579,  580. 
It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg* 
ment  of  the  parish  court  be  affirmed,  with  costs. 


Hyde  v.  Wolf. 

[4  LouniAHA,  234.] 

Tbs  Pbinoipal  whxn  Disoovbbed  is  Bonin>,  though  the  agent  buys  in  hii 
own  name,  unless  the  vendor  elects  to  treat  the  agent  as  hia  debtor,  or 
unless  the  principal  has  settled  with  the  agent,  owing  to  receipts  ok 
other  documents  furnished  by  the  vendor. 

The  facts  appear  from  the  opinion. 

By  Court,  Pobteb,  J.  The  original  petition 'in  this  case 
^charges  a  sale  of  goods,  wares,  and  merchandise  by  the  plaintiff, 
to  a  commercial  firm,  styled  Henry  Coune,  jun.,  &  Co.,  which 
goods  are  still  in  their  possession.  That  the  defendant.  Wolf, 
pretends  to  claim  ownership  and  possession  of  the  goods,  though 
ihey  have  never  been  transferred  to  him,  and  his  claim  is  fraudu* 
lent  and  void,  and  can  not  effect  the  plainiifiTs  privilege.  Judg- 
ment is  prayed  against  Conne  &  Co.,  and  Conne,  one  of  the 
partners,  individually.     There  is  a  prayer,  also,  for  Wolf  to  be 
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made  defendant;  for  a  decree  Betting  aside  the  conveyance  to 
him,  and  that  the  goods  sold  he  declared  subject  to  the  privi- 
lege of  the  petitioners. 

Before  an  answer  was  put  in,  the  plaintiff  filed  a  supplemental 

petition,  in  which  he  stated  that  on  the day  of  October, 

1828,  the  defendants,  Conne  &  Co.,  had  sold  to  Wolf,  and  for 
his  use  and  benefit,  all  the  stock  in  trade  and  property  belong- 
ing to  them,  and  that  the  goods  alleged  in  the  petition  to  be 
sold  to  the  firm,  were  for  the  use  and  benefit  of  Wolf,  who,  be- 
ing ever  since  the  date  of  the  sale  the  true  owner,  in  whole  or  in 
part,  is  responsible,  either  as  partner  or  as  the  owner  of  the  es- 
tablishment. 

After  the  suit  was  commenced  Gonne  &  Go.  became  insolvent, 
and  that  part  of  the  action,  which  related  to  them,  was  neces- 
sarily transferred  to  the  proceedings  in  concurso;  but  there  re- 
mained the  issue  joined  between  Wolf  and  the  petitioner,  to  be 
tried  in  the  court  where  the  suit  commenced. 

The  answer  consisted  of  a  general  denial.  The  cause  was 
tried  by  a  jury,  who  found  a  verdict  for  the  defendant.  The 
court  confirmed  it  and  the  plaintiff  appealed. 

There  are  several  bills  of  exceptions,  but  as  the  appellant  has 
confined  his  argument  in  this  court  to  one  of  them,  we  presume 
the  others  are  abandoned.  That  relied  on  is  to  the  judge's  charge 
to  the  juiy.  It  will  assist  the  understanding  of  it  to  state  that, 
previous  to  the  trial,  the  plaintiff  abandoned  that  part  of  the 
petition  which  charged  the  defendant  with  being  a  partner  of 
Conne  &  Go.  The  sole  question,  therefore,  was  whether  Wolf 
was  owner  at  the  time  of  the  purchase  of  the  goods,  and  re- 
sponsible for  their  price  to  the  plaintiff. 

The  judge  charged  the  jury  '*  that  he  did  not  consider  the 
defendant,  Wolf,  as  bound  in  consequence  of  having  suffered 
Conne  &  Co.  to  remain  in  the  store,  as  owners,  after  the  sale  in 
October,  1828.  By  his  not  taking  immediate  j^ossession  he  may 
perhaps  be  deprived  of  his  purchase  and  lose  the  goods  or  their 
amount,  but  does  not  by  that  reason  become  responsible  for 
their  debts;  that  question,  as  well  as  that  of  the  right  which  the 
plaintiff  obtained  by  his  sequestration,  can  be  best  settled  in  the 
concarso." 

We  are  of  opinion  that  the  judge  erred  in  giving  this  charge 
to  the  jury.  If  Wolf  was  the  owner  of  the  store  at  the  time  the 
goods  were  sold  to  Conne  &  Co.,  and  the  benefit  of  the  pur- 
chase inured  to  him,  he  is  responsible  for  the  price.  The  rule 
of  law,  in  our  understanding  of  it,  being  well  settled  that  wher« 
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the  agent  buys  in  his  own  name,  bat  for  the  bcmefit  of  his  prin- 
cipal, the  principal,  when  discovered,  is  bound  as  well  as  the 
agent,  unless  it  appear  the  vendor,  with  a  knowledge  of  the  cir- 
cumstances, elected  to  make  the  agent  his  debtor;  or  after  the 
Bale  the  principal  was  induced  to  settle  with  the  agent,  in  con- 
sequence of  a  receipt  or  other  documents  furnished  bj  the 
seller:  2  Kent  Com.  493;  2  Bell  Com.  493;  2  Green,  873;  15 
East,  62;  4  Taunt.  574;  1  Camp.  85, 109;  3  East,  147. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  parish  court  be  annulled,  avoided,  and  rcTersed; 
and  it  is  further  ordered  and  decreed  that  this  case  be  remaDded 
to  said  court,  with  directions  to  the  judge  thereof  not  to  chaige 
the  jury  in  the  manner  set  forth  in  the  bill  of  exceptions  tran- 
scribed in  this  opinion;  and  it  is  further  ordered  that  the  ap- 
pellee pay  the  costs  of  this  appeal. 


That  the  principal  is  not  bound  where  the  agent  oontracta  in  his  own 
name,  see  Stone  v.  Wood^  17  Am.  Deo.  529,  and  by  the  note  to  that  case  it 
will  be  seen  that  this  continues  to  be  the  doctrine  of  the  New  York  coortL 
But  that  the  contrary  doctrine  is  held  in  Louisiana,  see  Hopkuu  v.  Loam' 
iure,  4  La.  66;  BaUuUr  ▼.  HanUlion,  3  La.  An.  401;  Carlide  y.  Steamer 
Evdora,  6  Id.  15. 


Patterson  v.  Bloss  et  al. 

Li  LounuxA*  874.] 

Parol  Bvidxnob  ov  a  Contract  fob  thb  Auekatioh  of  Lajtd  d  iMJJh 
MTiWTBTiK,  in  an  action  brought  for  damages  for  the  breach  of  the  eon- 
tract. 

Pabol  Evidbncb  is  iMADMissiBLBy  as  proof  of  a  contract  required  by  Uv 
to  be  in  writing,  though  a  beginning  of  proof  in  writing  be  ofiered. 

Thb  plaintiff  sued  to  compel  the  specific  performance  of  a  con- 
tract for  the  purchase  of  a  country  store,  alleging  that  the  de- 
fendants had  agreed  to  buy  it  from  him  at  the  price  of  eighteen 
hundred  dollars,  payable  in  three  installments,  and  that  th€j 
had  taken  possession  under  the  agreement.  He  further  stated 
that  later,  both  in  person  and  by  agent,  he  had  demanded  of  the 
defendants  their  negotiable  notes,  as  per  agreement,  offering 
them  at  the  same  time  deeds  of  the  property,  but  that  this  demand 
they  had  refused.  That  owing  to  such  refusal,  to  the  relinquish- 
ment of  his  business,  his  loss  of  the  use  of  the  defendantB' 
notes,  etc.,  he  had  suffered  damages  in  the  sum  of  one  thoasand 
dollars,  for  which  sum  he  prayed  judgment,  in  addition  to  the 
decree  for  specific  performance.  The  defendants  pleaded  a  gen- 
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eial  denial.  On  the  trial,  the  claim  for  specific  performance  was 
abandoned.  To  support  his  claim  for  damages,  plaintiff  offered 
in  evidence  a  letter  of  one  of  the  defendants;  this  was  admitted 
against  the  objection  of  defendants,  who  took  a  bill  of  excep- 
tions to  the  ruling.  Parol  evidence  was  given  of  the  sale  men- 
tioned in  the  petition.  This  was  excepted  to,  as  not  being  the 
legal  manner  of  proving  the  transfer  of  real  estate.  The  offer 
of  plaintiff  to  fulfill  his  contract,  and  its  refusal  by  defendants 
was  also  proved.  The  defendants,  after  occupying  the  property 
some  months,  removed  from.it. 

Plaintiff  recovered  verdict  and  judgment  for  two  hundred 
dollars.     Defendants  appealed. 

Brownsoriy  for  the  plaintiff.  1.  Plaintiff  having  elected  tore- 
strict  himself  to  his  claim  for  damages,  arising  from  non-perform- 
ance of  the  contract,  could  introduce  parol  evidence  of  its  ex- 
istence; 2.  Defendants  obtained  possession  through  false  pre- 
tenses, and  therefore  parol  evidence  is  admissible  to  prove 
damages  resulting  from  their  misconduct. 

Garland,  for  the  defendants.  1.  The  letter  of  the  defendant 
introduced  in  evidence  was  inadmissible,  as  commencement  of 
proof  in  writing  is  unknown  to  our  law:  OldC.  Code,  p.  810;  L. 
Code,  2255;  2.  Parol  evidence  of  a  contract  for  the  transfer  of 
real  estate  is  inadmissible:  L.  Code,  2255;  3  Mar.  N.  S.  424. 

By  Court,  Mabtdi,  J.  The  plaintiff,  who  in  his  petition  had 
claimed  the  specific  performance  of  a  sale  of  land,  and  dam- 
ages for  its  non-execution,  after  the  jury  were  sworn,  and  under 
the  direction  of  the  court,  restricted  his  claim  to  damages  for 
the  non-performance  of  the  contract.  There  was  a  verdict  and 
judgment  for  the  plaintiff,  and  the  defendants  appealed,  after 
an  unsuccessful  attempt  to  obtain  a  new  trial. 

It  appears  to  us  the  jury  erred.  The  contract  was  for  the 
alienation  of  land,  and  the  plainiff  did  not  offer  any  written 
evidence  of  it,  although  it  was  denied  by  the  answer.  His 
counsel  has  contended  that  as  damages  onl}'  are  claimed,  and 
not  the  performance  of  the  contract,  parol  evidence  is  sufficient. 

Such  a  distinction  can  net  be  admitted.  The  law  requires 
that  every  contract  for  the  alienation  of  land  be  reduced  to 
writing,  and  forbids  the  admission  of  parol  evidence  of  it. 
There  is,  however,  an  exception  to  it,  but  the  present  case  is  not 
within  it:  La.  Code,  2255. 

He  who  claims  damages  for  the  inezecution  of  a  contract, 
most  prove  that  it  was  actually  entered  into,  in  the  same  man« 
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nor  as  if  it  required  the  specific  performance  of  it.  The  intro- 
duction of  parol  evidence  has,  however,  been  attempted  to  be 
claimed,  on  the  ground  of  some  beginning  of  proof.  Whatever 
may  have  been  the  law  in  regard  to  the  faculty  of  introducing 
^,'arol  evidence,  after  offering  a  beginning  of  proof  in  writing, 
our  present  codes  are  absolutely  silent  in  this  regard;  and  the 
former  part  of  our  jurisprudence  must  share  the  fate  of  the 
legal  provisions  existing  before  the  new  codes  of  which  thej 
make  no  mention. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided,  and  reversed, 
and  that  there  be  judgment  for  the  defendants,  as  in  case  of  a 
nonsuit,  with  costs  in  both  courts. 


Knox  v.  Widow  and  Heirs  of  Dixon. 

[i  LomsiAMA,  466.] 

Ikdobseb  of  an  Accommodation  Note  is  Liable  over  to  Subsbqubbt 
Indobsers,  unless  he  has  regulated  that  matter  otherwise  by  partio- 
ular  agreement  with  them. 

The  following  note  had  been  executed  by  Simons: 

$500.  Opelousas,  24th  May,  1828. 

Twelve  months  after  date  I  promise  to  pay  to  William  O. 
Knox,  or  order,  at  the  o£Sce  of  discount  and  deposit  of  the 
Bank  of  Louisiana,  at  Opelousas,  five  hundred  dollars;  value 
received.  Willuh  Simons. 

Credit  the  drawer,  W.  Q.  K.,  J.  D. 

Indorsed  on  the  bank,  Wm.  O.  Knox,  Jas.  Dixon. 

SimoDS  failed  to  meet  this  note  at  maturity,  and  Knox  was 
compelled,  by  the  bank  then  holding  the  note,  to  pay  its  amount. 
Knox  now  sued  the  heirs  and  representatives  of  the  subsequent 
indorser,  Dixon,  to  recover  from  them  a  moiety  of  the  note, 
upon  the  ground  that  the  note  was  an  accommodation  one. 

The  defendants  denied  their  liability.  The  other  facts  appear 
from  the  opinion. 

Bowen,  for  the  plaintiff. 

L'Turis,  for  the  defendants.  This  contract  is  one  of  a  mercan* 
tile  nature,  and  must,  then,  be  governed  by  the  law  merchant; 
by  that  law  the  first  indorser  is  liable  over  to  the  second,  the 
second  to  the  third,  and  so  on.  This  liability  can  only  be 
avoided  by  clear  proof  of  an  agreement  between  the  indorsers, 
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regulating  tbe  matter  otherwise,  and  there  is  do  proof  of  that 
bind  here. 

B}'  Court,  PoBTEB,  J.  This  is  an  action  by  the  payee  and  in- 
dorser  of  an  accommodation  note,  discounted  at  bank,  to  com- 
pel the  subsequent  indorser  to  contribute  his  equal  or  ^drile 
share  of  the  amount  of  the  obligation.  The  note  was  pro- 
tested, and  taken  up  and  paid  by  the  plaintiff. 

Parol  evidence,  tnken  on  the  trial  below,  shows  the  plaintiff 
indorsed  the  note  in  question  first.  The  maker,  on  procuring 
his  indorsement,  told  him  he  should  Lave  another  indorser. 
The  ancestor  of  defendants  indorsed  out  of  the  presence  of 
the  plaintiff,  and  was  not  informed  the  maker  had  promised  the 
payee  to  procure  another  indorser. 

The  note  was  in  the  usual  form.  On  the  face  of  it  the  fol- 
lowing memorandum  is  found:  ''Credit  the  drawer.  W.  O. 
K.,  J.  D."  These  are  the  initials  of  the  names  of  tbe  two  in- 
dorsers. 

The  case  has  been  well  argued,  and  the  discussion  at  the  bar 
has  taken  a  wide  range.  It  has  been  decided  in  this  court  in 
two  cases,  namely,  that  of  BuUard  v.  Wilson  and  Stone  v.  Vm- 
cent,  that  the  indorser  of  an  accommodation  note  was  responsi- 
ble over  to  the  indorsee,  as  he  would  be  on  any  other  paper. 
In  the  case  of  Nolle  S  Co,  v.  Their  Credilors,  where  the  rights 
of  the  payee  against  the  maker  of  an  iisstrument  of  this  kind 
were  examined;  and  in  the  case  of  Doruey  &  Co,  v.  Their  Cred- 
iiorSy  where  the  subject  was  still  more  fully  gone  into,  we  ex- 
pressly stated,  "  that  as  to  all  parties  who  came  after  the  payee 
on  the  bill,  the  lex  mercatoria  applied  in  full  force,  and  made 
him  responsible  under  its  rules:"  5  Mart.  N.  S.  196;  6  Id.  518; 
7  Id.  9,  498. 

There  can  be  no  doubt  the  court  can  look  beyond  the  form 
into  which  the  parties  may  have  cast  their  contract.  But  what 
follows?  Why,  this:  That  unless  an  understanding  is  shown 
to  take  tbe  case  out  of  the  obligations  which  tbe  form  given  to 
the  contract  imposes,  these  obligations  must  be  presumed  to  be 
within  the  intention  of  the  parties,  and  that  tbey  engaged  them- 
selves accordingly.  In  the  two  cases  last  cited,  which  were  in 
relation  to  accommodation  paper,  we  were  of  opinion  that  the 
mercantile  law  did  not,  even  where  the  contract  assumed  the 
form  of  a  bill  of  exchange  or  a  promissory  note,  enable  the 
payee,  or  whoever  may  have  lent  his  name  to  tbe  maker  or 
drawer,  to  recover  from  either  more  than  be  was  compelled  to 
pay.     But  as  we  intimated  in  these  cases,  as  we  bad  previously 
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decided,  and  as  we  think  now,  tbe  lex  merccUoria  imposes  on 
the  indorser  of  accommodation  paper  the  obligation  to  pay  to 
every  subsequent  indorser  or  holder,  in  the  same  manner  as  in 
business  paper.  We  refer  again  to  the  authority  of  Chancellor 
Kent,  and  the  authorities  cited  bj  him,  both  from  English  and 
American  cases.  ''Accommodation  paper,"  he  says,  "is  now 
governed  by  the  same  rules  as  other  paper;  this  is  the  latest 
and  best  doctrine,  both  of  England  aud  this  country/' 

It  cau  not  be  made  a  question  that  indorsers  to  an  accommoda- 
tion note  may  take  themselves  out  of  this  law,  and  by  particular 
agreement  make  a  law  for  themselves.  But  unless  they  do,  we 
know  of  no  law  which  can  regulate  their  contracts  but  that  which 
governs  negotiable  paper  in  general.  The  principal  question, 
then,  in  this  cause,  is,  whether  the  proof  in  this  case  shows  the 
parties  intended  that  their  contract  should  be  governed  by  other 
rules  than  those  which  the  commercial  law  f  urnishea  The  evi- 
dence offered  to  that  effect  is  the  memorandum  on  the  face  of 
the  note,  by  which  both  indorsers  direct  the  amount  to  be  cred- 
ited to  the  maker.  This  certainly  furnishes  some  ground  to 
infer  that  such  might  have  been  their  intention.  But  after  the 
best  consideration  we  can  give  to  the  subject,  we  do  not  think 
it  Buflicientlj  strong  to  destroy  the  obligation  created  by  one  of 
the  parties  indorsing  before  the  other. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  jadg- 
ment  of  the  district  court  be  affirmed,  with  costs. 


That  a  right  of  coDtribntioD  exists  among  indozaen  of  aooommodstioo 
paper,  is  held  in  Ikmiel  y.  MeRae^  11  Am.  I)ea  787;  Domglaa  ▼.  Waddle,  13 
Id.  690,  bat  the  note  to  the  first  of  these  canes,  and  cases  there  cited,  shov 
that  tbe  doctrine  of  the  principal  case  is  the  one  moro  generally  held. 


Widow  and  Heirs  of  Henbt  v.  Welch. 

[A  LoTJinAifA,  547.] 

A  Right  of  Prb-emption  Gives  no  Title  to  thb  Land  prior  to  the  ex- 
hibition of  tbe  necessary  proofs  and  the  adjudication  of  the  land  by  the 
register  and  receiver  to  the  person  cbuming  the  rights 

Tbs  Decision  or  the  Reoisteb  and  RzcsiyxB  can  not  be  ft«*>"ii^  or  ra* 
versed  by  tbe  coorts  of  the  state. 

Thb  facts  appear  from  the  opinion. 

Thomas,  for  the  plaintiffs. 

Dunbar  and  Bigg,  for  the  defendant. 
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By  Court,  Martin,  J.  The  plaintiffs  sue  for  a  tract  of  land 
in  the  possession  of  the  defendant,  to  which  they  allege  they 
are  entitled  under  the  adjudication  of  the  register  and  receiver 
of  the  land  office  on  their  claim  to  a  right  of  pre-emption  under 
the  act  of  congress  of  April  12,  1814. 

The  defendant  resists  the  claim  on  an  allegation  that  neither 
the  plaintifEs  nor  their  ancestor  ever  cultivated  the  premises, 
and  so  neither  they  nor  he  are  eu  titled  to  any  claim  to  a  right  of 
preemption  under  the  aforesaid  act  of  congress. 

Further,  that  he,  the  defendant,  occupied  nod  cultivated  the 
premises  during  the  years  1828  and  1829,  and  part  of  1830,  and  so 
he  acquired  a  right  of  pre-emption  under  the  act  of  congress  of 
May,  1830;  that  he  made  application  to  be  allowed  to  enter  and 
exercise  his  right  of  pre-emption  to  the  premises,  but  was  not 
permitted  to  do  so  by  the  register  of  the  land  office,  the  plaint- 
iffs having  in  fraud  of  his  rights  begun  proceedings  to  obtain 
the  adjudication  of  the  premises,  and  having  finally  succeeded 
in  procuring  it. 

There  was  a  verdict  and  judgment  for  the  defendant,  and  the 
plaintiffs  appealed,  after  an  unsuccessful  attempt  to  obtain  a 
new  trial. 

It  appears  the  plaintiffs  did  not  succeed  in  making  proof  at 
the  trial  of  any  cultivation  of  the  premises  by  their  ancestor  or 
themselves,  though  they  did  show  bedeadcned  trees,  cut  down 
underwood,  and  had  some  grubbing  done  on  the  land.  Al- 
though from  the  documents  in  the  land  office  it  appears  the 
regieter  and  receiver  had  evidence  of  cultivation. 

The  defendant  showed  occupancy  and  cultivation,  so  as  to 
establish  his  right  of  pre-emption  under  the  last  act  of  congress 
if  no  other  individual  had  a  better  claim. 

It  is  clear  the  right  of  the  United  States  by  the  adjudication 
of  the  officers  of  the  land  office  passed  to  the  plaintiffs.  They 
set  up  their  claim  to  the  right  of  pre-emption  before,  and  had 
proceeded  in  their  attempt  to  establish  it  some  months  before 
the  passage  of  the  act  of  congress,  under  which  the  defendant 
afterwards  set  up  a  claim.  It  is  true  the  adjudication  and  pay- 
ment of  the  price  of  the  land  was  posterior  to  the  last  act  of 
congress.  All  this  precludes  the  belief  of  any  fraud  in  the 
plaintiffs'  attempt  to  resist  any  right  of  the  defendant. 

The  last  act  of  congress  may  have  given  to  the  defendant  the 
right  of  pre-emption;  but  this  right  gives  him  no  title  in  the 
land,  nor  to  the  land,  until  he  exhibits  the  necessary  proof ,  and 
procures  the  adjudication  of  the  register  and  receiver.     The  de- 


^92  Hesst  v.  Welch.  [LoiiiBiaiia, 

ciaion  of  these  officera  has  been  sdTeise  to  his  pietensionfl. 
We  know  not  any  right  in  ns  to  leriae  or  annul  it,  or  substitute 
OUT  own  thereto.  It  is  not  for  ns  to  say  whether  he  may  be 
retiered  by  any  proceedings  in  the  nature  of  a  caveai  to  prevent 
the  pIftintiflfH  from  finally  obtaining  a  patent  for  the  land.  If 
we  could  examine  the  decision  of  the  officers  of  the  land  office, 
we  ought  to  have  before  us  the  evidence  which  the  defendant 
produced  to  them.  It  is  not  pretended  the  record  contains  a 
tittle  of  it.  Indeed,  the  decision  itself  is  kept  off.  Are  we  to 
say  the  officers  erred  in  not  yielding  to  proofs  promised  after 
their  decision  ?  The  plaintiffs  show  a  title  to  the  premises,  and 
the  defendant  does  not  exhibit  any,  but  seeks  to  avail  biT^aAlf 
of  that  of  the  plain  tiffin,  as  obtained  in  fraud.  We  have  already 
said  no  fraad  appears;  there  is  no  privity,  no  contract  between 
the  parties,  before  us.  This  case  is  not  like  that  of  a  person, 
who,  having  sold  his  right  of  pre-emption,  attempts  afterwards 
to  avail  himself  of  it,  to  the  injury  of  his  vendee.  As  all  his 
subsequent  proceedings  can  be  considered  as  fair  and  honest  on 
the  supposition  that  he  acted  for  the  benefit  of  his  vendee,  the 
latter  may  allege  it,  and  the  vendor  will  not  be  believed  if  he 
attempt  to  gainsay  it,  for  he  can  not  do  so  without  alleging  his 
own  turpitude. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  district  court  be  annulled,  avoided,  and  re- 
versed; and  that  the  plaintiffs  recover  the  premises  from  the 
defendant,  with  the  costs  of  suit  in  both  courts. 


In  what  cases  the  actiofn  of  the  Isnd  officera  is  ooneliisive  snd  when  not^ 
Boatner  y.  Ventres,  20  Am.  Dec  266,  and  Bird  v.  Ward,  13  Id.  606,  and  the 
notes  to  those  cases. 

From  the  present  state  of  the  anthorities  it  may  be  safely  inferred  that  a 
right  of  pre-emption  previous  to  payment  carries  no  title  to  the  land  as 
against  the  government.  Previons  thereto  it  is  considered  by  the  courts  as  a 
mere  privilege,  conferring,  unless  withdrawn  by  the  government,  a  power  ol 
purchase  without  competition;  or  the  law,  regulating  the  rights  of  pre-emp- 
tion, is  sometimes  regarded  as  an  offer  to  individuals  possessed  of  certain 
qualiiications,  binding  upon  the  government  only  after  an  acceptance  evi- 
denced by  a  compliance  with  all  the  requirements  of  the  law.  Therefore,  in 
the  construction  of  the  act  of  September  4,  1841,  by  which  it  is  provided 
that  persons  therein  described,  who  have  erected  a  dwelling-house  on  govern- 
ment land,  and  improved  and  inhabited  the  latter,  upon  proof  of  these 
facts,  in  a  manner  satisfactory  to  the  register  and  receiver,  sliall  be  entitled 
to  an  entry  of  the  quarter  sections  upon  which  they  have  settled,  upon  pay- 
ment of  the  minimum  price,  it  is  held  that  an  entry  upon  land  with  a  view 
to  present  cultivation  and  future  purchase,  passes  no  right  against  the  gov- 
ernment: Frisbie  v.  Whitney,  9  WalL  189;  The  YoaemiU  ValUy  Ca^f,  15  Id. 
77:  Grand  Ou1/R.R.  and  Banking  Co,  et  oL  v.  ^ryan,  8  Smed.  &  M.  268;  HiU» 
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ton  Y.  Fri^ie,  37  CaL  475;  Phelps  et  aL  y.  Kellogg,  15  HL  135.  In  the  Yo- 
Semite  Valley  case,  where  the  question  was  whether  a  person  moving  upon 
public  land,  with  an  avowed  intention  to  obtain  title  thereto,  under  the  pre- 
emption law,  has  obtained  snob  a  vested  right  as  wiU  deprive  congress  of  the 
power  to  grant  the  land  to  another,  Judge  Field,  delivering  the  opinion  of 
the  court,  says:  **  The  question  here  presented  was  before  this  court  and  was 
carefully  considered  in  the  case  of  Frisbie  v.  Whiineg,  reported  in  the  ninth  of 
Wallace.  And  it  was  there  held  that  under  the  pre-emptions  laws,  mere  oc« 
cupation  and  improvement  of  any  portion  of  the  public  lands  of  .the  United 
States,  'U'ith  a  view  to  pre-emption,  do  not  confer  upon  the  settler  any  right 
in  the  land  occupied,  <u  against  the  United  States,  or  impair  in  any  respect 
the  power  of  congress  to  dispose  of  the  land  in  any  way  it  might  deem  proper; 
and  that  the  power  of  regulation  and  disposition,  conferred  upon  congress  by 
the  constitution,  only  ceases  when  all  the  preliminary  acts  prescribed  by  those 
laws  for  the  acquisition  of  title,  including  the  payment  of  the  price  of  the 
land,  have  been  performed  by  the  settler.  When  these  prerequisites  have 
been  complied  with,  the  settler  for  the  first  time  acquires  a  vested  right  in 
the  premises  occupied  by  him,  of  which  he  can  not  be  subsequently  deprived. 
He  is,  then,  entitled  to  a  certificate  of  entry  from  the  local  land  officers,  and 
ultimately  to  a  patent  from  the  United  States.  Until  such  payment  and  en- 
try the  acts  of  congress  give  to  the  settler  only  a  privilege  of  pre-emption, 
in  case  the  lands  are  offered  for  sale  in  the  usual  manner,  that  is,  the  privi- 
lege to  purchase  them,  in  that  event,  in  preference  to  others."  So,  in  Grand 
Qu\fR.R.  and  Banking  Co,  et  aL  v.  Bryan,  8  Smed.  &  M.  268,  the  court  says: 
"A  mere  right  of  pre-emption  is  not  a  title,  but  only  a  proffer  to  a  certain 
class  of  persons  that  they  may  become  purchasers  if  they  will;  but  without 
payment,  or  an  offer  to  pay,  it  confers  no  equity,  and  only  confers  a  right 
where  the  party  haa  accepted  the  offer,  by  payment  or  by  claiming  the  benefit 
of  the  statute  in  the  proper  manner  within  the  required  time."  So  in  Phelps 
tt  oLy.  Kellogg,  15  HL  135,  where  an  individual  possessed  of  a  pre-emption 
right*  prior  to  payment  by  quitclaim  deed,  passed  his  right,  it  was  held  the 
grantee  could  not  maintain  ejectment  against  this  grantor,  this  latter  having 
made  payment  and  received  a  patent  for  the  land. 

But  though  the  pre-emptioner  is  possessed  of  no  vested  right  as  against  the 
government,  the  case  is  different  as  regards  third  persons;  as  regards  these, 
the  privilege  of  prior  purchase  may  be  enforced:  Lytle  v.  The  State  qf  Arkan* 
SOS,  9  How.  328;  WhUney  v.  Frisbie,  9  Wall  189. 

The  distinction  made  is,  that  when  some,  but  not  all,  of  the  steps  required 
by  the  pre-emption  laws  have  been  taken,  there  arises  an  inchoate  righl 
which  may  indeed  be  destroyed  by  the  government  by  a  repeal  of  the  law 
under  which  it  arises,  by  a  grant  of  the  land  to  another,  by  a  refusal  to  sell, 
•tc.,  but  which  if  not  so  destroyed  will  be  protected  in  disputes  between  pri  • 
fate  individuals:  Whitney  v.  Fri^ne,  9  Wall.  189;  The  Yosemite  VoUey  ease. 
15  Id.  77;  HtOton  ▼.  Frisbie.  37  CaL  475. 
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Staples  v.  Bbadbuby. 

[8  O&BBznjBAjr,  181.] 

Agxnt's  AuTHOBTnr  is  Rkvoked  bt  thb  Bsath  of  the  prindpal  if  sol 
ooapled  with  an  interest. 

AuTHORiTT  Coupled  with  an  Intehest  Ceases  at  the  principal's  death,  if 
expressly  conditioned  to  be  executed  in  the  principal's  life»time. 

Bond  Executed  bt  a  Son  to  his  Fatheb  vob  the  Maintbkancs  of  the 
latter,  in  consideration  of  a  conveyance  of  the  father's  farm  to  his  son, 
conditioned  to  account  for  and  deliver  to  the  father  on  demand  the  cattle 
on  the  farm,  or  other  cattle  as  good,  imports  no  power  to  sell  the  cattle 
and  substitute  others,  or  if  it  does  so,  the  power  must  be  executed  in  the 
father's  Ufe-time,  and  ceases  at  his  death. 

Son's  Possession  and  Apparent  Ownership  of  the  catUe,  in  sach  a  cassb 
by  the  father's  consent,  will  not  prevent  the  father's  representattves  from 
showing,  as  against  a  purchaser  from  the  son,  that  there  was  no  aathoriiy 
toselL 

Possession  of  Chattels  by  One  not  Owneb,  may  always  be  explained  in 
this  state  to  repel  the  charge  of  fraud,  and  to  protect  the  true  ownei^i 
rights. 

Tbsspass  for  taking  and  carrying  away  certain  cattle.  The 
plaintiff  claimed  under  a  bill  of  sale  from  one  Joseph  Bradboiy, 
dated  April  22, 1829.  The  defendants  claimed  as  administrators 
of  Jabez  Bradbury,  the  father  of  the  said  Joseph.  It  appeared 
that  in  June,  1826,  the  father  oonTeyed  his  farm  to  his  son  Jo- 
seph, reserving  a  life-estate  therein,  and  that  Joseph  executed 
a  bond  conditioned  to  pay  bis  father's  debts,  to  support  liim 
during  life,  to  provide  him  with  a  horse  and  chaise,  etc.,  to  use 
at  pleasure,  and  to  account  for  and  deliver  to  the  father  on  de- 
mand certain  neat  stock  and  sheep  (including  those  now  in 
question)  belonging  to  the  latter,  or  other  stock  as  good.    The 
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son  afterwards  managed  the  farm  and  stock,  exchanged  some 
of  the  cattle,  and  conducted  the  father's  business  as  agent,  with 
the  father's  consent,  who  stated  that  at  his  death  his  son  would 
have  all  that  was  on  the  farm.  The  sale  to  the  plaintiff  was 
made  two  months  after  the  father's  death. 

The  plaintiff  requested  instructions  to  the  effect  that  the  bond 
constituted  a  power  of  attorney  to  the  son  to  sell  the  cattle 
therein  mentioned,  which  power  was  coupled  with  an  interest 
and  did  not  cease  at  the  father's  death;  and  that  if,  by  the 
father's  act  or  knowledge,  the  cattle  were  in  the  possession  of 
the  eon  ostensibly  as  his  property,  so  that  the  plaintiff  might 
fairly  presume  them  to  be  his,  the  jury  should  find  for  the 
plaintiff.  These  instructions  were  refused,  and  the  jury  were 
instructed  that  the  son's  authority  ceased  at  his  father's  death. 
Verdict  for  the  defendants,  subject  to  the  opinion  of  the  court 
on  the  instructions  refused  and  giren. 

X).  Ooodenow  and  Fairfield^  for  the  plaintiff,  contended:  1. 
That  the  bond  imported  a  power  of  sale;  2.  That  this  power, 
being  coupled  with  an  interest,  did  not  terminate  at  the  father's 
death,  and  that  the  transaction  amounted  to  a  gift  of  the  cattle 
to  the  son,  reserving  to  the  father  the  privilege  of  using  them 
in  his  service:  Hunt  v.  Bousmanierey  8  Wheat.  204;  EurU  v.  En* 
nis,  2  Mason,  250;  Bergen  v.  Bennett,  1  Cai.  Gas.  1  [2  Am.  Dec. 
281];  3.  That  the  father  having  suffered  the  son  to  use  the  cattle 
as  his  own,  whereby  he  was  enabled  to  sell  them  as  his  prop- 
erty, his  representatives  were  bound  by  such  sale:  Buffington  v. 
Oerrish,  15  Mass.  158  [8  Am.  Dec.  97];  Euaaey  v.  Thornton^  4 
Id.  407  [8  Am.  Dec.  224];  Thurston  v.-McKaum,  6  Id.  428;  Dana 
V.  Newhall,  13  Id.  498;  Schimmelpenninck  v.  Bayard^  1  Pet.  290; 
Pickering  v.  Bust,  15  East,  42. 

J.  and  E.  Sfiepley,  for  the  defendants. 

By  Court,  Mellen,  G.  J.  On  the  trial  of  this  cause  it  appears 
by  the  report  of  the  judge,  the  principal,  and  indeed  the  only 
question  was  whether  the  cattle  taken  by  the  defendants  were 
tiie  property  of  Jabez  Bradbury  at  the  time  of  his  death,  or  of 
his  son  Joseph,  under  whom  the  plaintiff  claims  title.  This 
being  a  ^[uestion  of  fact,  all  the  evidence  relating  to  the  point 
was  left  to  the  jury,  who  by  their  verdict  have  decided  that 
Joseph  the  son  was  not  the  owner  of  the  cattle  at  the  time  of 
the  sale,  which  was  April  22, 1829.  It  appears  by  the  bill  of 
sale  that  he  undertook  to  sell  the  cattle  in  his  own  right  and  as 
his  own  property.     Jabez  Bradbury,  the  father,  died,  one  or 
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two  months  before  the  bill  of  sale  was  given.  There  mast  be 
judgment  on  the  verdict,  if  the  judge's  instructions  were  correct, 
and  the  requested  instructions  were  properly  refused. 

The  first  instruction  was  surely  correct.  If  the  son  was  the 
agent  of  the  father  and  had  power  to  make  bargains  on  his  ac- 
count, and  sell  or  exchange  his  cattle,  still  that  authority  was 
at  an  end  as  soon  as  the  father  died,  which  was  prior  to  the 
sale  to  the  plaintiff.  We  are  of  opinion  that  the  requested  in- 
struction as  to  the  legal  import  of  the  bond  from  Joseph  to 
Jabez  was  properly  declined.  There  is  not  in  any  part  of  the 
condition  an  authority  given  by  the  father  to  the  son,  in  terms, 
to  sell  and  dispose  of  any  of  his  property.  The  condition  re- 
cites a  conveyance  of  the  father's  farm  to  Joseph,  and  his 
agreement  to  maintain  him;  speaks  of  the  stock  on  the  farm  as 
the  father's,  and  contains  an  agreement  to  deliver  and  account 
to  him  for  it  on  demand,  when  he  should  need  the  same,  or  other 
oxen,  cows,  and  sheep  as  good  as  those  then  belonging  to  the 
father.  The  only  expression  contained  in  the  bond,  which  is 
relied  on  as  showing  a  power,  coupled  with  an  interest,  is  that 
by  which  the  son  was  authorized  to  deliver  other  cattle  and 
sheep  as  good  as  those  on  the  farm.  But  if  this  gave  a  power 
to  sell,  and  substitute  other  cattle  or  sheep  in  the  room  of  those 
sold,  the  substitutes  were  to  be  delivered  to  the  father;  of 
course,  the  power,  if  coupled  with  an  interest,  was,  by  the  ex 
press  terms  of  the  condition,  to  be  executed  in  the  life-time  of 
the  father;  but  as  this  was  not  done,  they  were  the  property  of 
the  father  when  he  died;  and,  as  well  as  his  other  property, 
were  legally  subjected  to  the  control  of  the  administratiix;  and 
on  this  ground,  the  sale  by  Joseph  to  the  plaintiff  conveyed 
nothing. 

The  last  instruction  requested  was,  that  if  by  the  act  or 
knowledge  of  the  father,  the  cattle  had  been  placed  in  such  a 
situation  as  ostensibly  to  be  the  property  of  Joseph,  and  so 
that  the  plaintiff  might  fairly  presume  it  to  be  his,  the  jury 
should  find  for  the  plaintiff.  We  also  think  this  instruction  was 
properly  denied.  Surely,  because  the  owner  of  cattle,  or  any 
other  personal  property,  leases  it  to  his  neighbor,  who  goes  into 
possession,  that  neighbor  has  no  right  to  dispose  of  it;  we  are 
not  to  allow  property  to  be  thus  changed.  The  question  is  not 
did  the  cattle  appear  to  be  the  property  of  Joseph,  when  he 
gave  the  bill  of  sale,  but  were  they  then  his  property  ?  The 
jury  have  decided  that  they  were  not.  A  multitude  of  cases  in 
Massachusetts  and  in  this  state  hare  settled  the  law,  that  such 
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possession  bj  one,  who  ia  not  the  owner,  may  always  be  ex- 
plained,  to  repel  the  charge  of  fraud,  or  to  Tindicate  and  pro- 
tect  tbe  rights  of  the  true  owner. 

There  must  be  judgment  on  the  verdict. 


Power  of  Attorket  is  Kevoked  by  the  Peincipal's  Death,  and  a 
conveyance  by  the  agent  afterwards,  before  receiving  notice  of  the  death,  is 
void:  Harper  v.  LiUle,  11  Am.  Dec.  25.  But  a  power  of  sale  in  a  mortgage 
IB  coupled  with  an  interest,  and  is  not  revoked  by  the  mortgagor's  death: 
Bergen  v.  BenneU,  2  Id.  281. 


HoBBs  V.  Getchell. 

r8  GKBENLXAr,  187.] 

Blbctob  is  not  Privileoed  from  Arrest  while  Prepariho  to  attend  an 
election,  but  before  he  has  actually  started,  under  the  constitution  of 
Maine. 

Action  on  a  bond  for  the  debtor's  liberties,  executed  by  Oetchell 
as  principal  and  by  the  other  defendants  as  sureties.  The  de- 
fense was  that  the  bond  was  void  because  the  same  was  executed 
under  duress  to  procure  Getchell's  release  from  an  unlawful 
imprisonment,  he  being  a  legal  voter,  and  having  been  arrested 
on  election  day  while  preparing  to  attend  an  election,  contrary 
to  the  constitutional  provision  on  that  subject.  The  facts  are 
sufficiently  stated  in  the  opinion.  Verdict  for  the  plaintiff, 
under  the  insimctions  of  the  court,  to  which  the  defendants 
excepted. 

W,  B.  Eolmea  and  D.  Ooodenow^  for  the  defendants,  cited 
Ughtfoot  V.  Cameron,  2  H.  Bl.  1113;  Hatch  v.  BlisseU,  Gilb, 
Cas,  808;  Smyihev.  Banks,  4  Dall.  329;Bro.  Abr.,  tit.  Privilege, 
4;  Ileebins  v.  Smith,  1  H.  Bl.  G36;  Hunt's  case,  4  Dall.  887;  6 
Mass.  245;  1  Tidd  Pr.  173;  1  Mau.  &  Sel.  638;  Moor,  57, 
340;  Jac.  L.  Diet.,  tit.  Priv.  and  Pari.;  Basset's  case,  7  Bac.  Abr. 
413;  1  DaU.  296. 

E.  Shepley,  for  the  plaintiff,  cited  6  Com.  Dig.,  tit.  Privilege, 
A;  Ex  parte  McNeil,  6  Mass.  264;  Meekins  v.  Smith,  1  H.  Bl. 
636;  Spence  v.  Stuart,  3  East,  89;  Coffin  v.  Coffin,  4  Mass.  29 
{3  Am.  Dec.  189J;  Cook  v.  OiJbbs,  3  Id.  197;  Lewis y.Elmendorf, 
2  Johns.  Cas.  222. 

By  Court,  Mellen,  C.  J.  The  defendants  contend  that 
Getchell  was  illegally  arrested  and  committed  to  prison,  and  be- 
ing under  duress  of  imprisonment  when  the  bond  declared  on 
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was  executed,  the  same  is  void.  Whether  the  arrest  aud  im« 
prisonmeDt  were  illegal  was  the  question  on  trial.  The  defense 
of  the  action  is  placed  on  a  provision  in  our  constitution,  art. 
2,  sec.  2,  which  is  in  these  words,  viz.:  "Electors  shall,  in  all 
cases,  except  treason,  felony,  and  breach  of  the  peace,  be  privi- 
leged from  arrest  on  the  days  of  election,  during  their  attend- 
ance at,  going  to,  and  returning  therefrom."  It  appears  that 
Getchell  lived  more  than  four  miles  from  the  place  of  the 
town  meeting,  at  Sanford,  aud  four  miles  from  the  prison  in 
Alfred;  and  that  the  distance  from  the  prison  to  the  place  of  the 
town  meeting  iu  Sanford  is  five  miles.  If  the  arrest  was  not 
illegal,  the  commitment  was  not.  We  are  well  satisfied  that  the 
latter  part  of  the  above-cited  section  is  restrictive  of  the  general- 
ity of  the  preceding,  and  that  the  meaning  is  tliat  electors  should 
be  privileged  from  arrest  during  such  part  of  the  days  as  is  occn- 
pied  by  them  in  their  attendence  at,  going  to,  and  returning 
from  the  election.  It  is  contended  that  Getchell  was  arrested 
as  he  was  going  to  the  town  meeting,  which  was  to  be  holden  on 
that  day  at  one  of  the  clock,  in  the  afternoon.  The  witnesses 
produced  by  the  defendants  testified  that  as  Getchell  was  pre- 
paring to  go,  and  ready,  excepting  putting  on  his  hat,  the  arrest 
was  made.  According  to  this  testimony,  Getchell  was  not, 
when  arrested,  going  to  the  election  or  ready  to  go;  he  was  pre* 
paring  to  go.  This  does  not  bring  the  case  within  the  language 
of  the  constitutional  inhibition.  Does  the  evidence  bring  it 
within  its  fair  import  and  construction  ?  The  above-mentioned 
witnesses  say  they  left  home  about  eleven  of  the  clock,  in  order 
to  go  to  the  meeting,  and  on  their  way  called  at  Getchell's.  On 
the  other  hand ,  the  officer  who  made  the  arrest  testified  that  he  did 
it  between  nine  and  ten  o'clock ;  and  the  prison-keeper  testified  that 
the  commitment  was  before  the  meeting  at  Alfred  was  organized, 
which  was  to  be  held  at  twelve  o'clock.  On  these  facts,  was  not 
the  arrest  made  so  early  in  the  day  as  to  be  liable  to  no  objec- 
tion; or,  in  other  words,  were  not  two  or  three  hours  more  than 
a  reasonable  time  to  be  occupied  in  traveling  four  miles,  or  a 
little  more,  to  attend  the  town-meeting?  But  we  again  observe 
that  the  defendants'  own  witnesses  proved  that  Getchell  hod 
not  left  home,  and  was  not  going  br  ready  to  go  to  the  meeting 
when  the  arrest  was  made.  We  have  no  authority  to  extend 
the  language  of  the  constitution  to  cases  which  it  does  not  com- 
prehend; and  we  must  remember  that  the  inhibition  as  it  stands 
gives  a  right  to  debtors  on  the  days  of  election,  or,  at  least, 
on  a  part  of  those  days,  which  rights  thus  given  have  to  the 
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same  extent  abridged  the  rights  of  creditors.  We  feel  it  our  duty 
to  be  governed  by  the  plain  language  of  the  constitution  as  it 
stands.  Questions  of  privilege  in  England  depend  on  different 
principles  or  usages,  and  not  on  definite  constitutional  provis- 
ions. Exception  overruled. 
Judgment  on  the  verdict. 


FxjUiEB  V.  McDonald,  Adm'b. 

[8  Okbuleat,  313.] 
Patek  or  A  Negotiable  Note  Indorsino  it  in  Blank  is  liable  as  in- 

doner  only,  and  can  not  be  made  liable  as  a  guarantor  by  paroL 
Pabol  Evidence  oe  a  Waiver  of  Demand  and  Notice  by  an  indoner  i* 

admissible. 
WAmER  of  Dkhand  and  Notice  need  not  be  Direct  and  positiye,  but 

may  be  implied  from  usage  or  from  any  understanding  between  the 

parties  showing  satisfactorily  that  a  waiver  was  intended. 

Assumpsit  against  the  defendant  as  administrator  of  John 
McDonald^  deceased,  indorser  of  a  certain  note,  the  plainti£f 
being  one  of  the  assignees  of  the  property  of  Bobert  M.  Baroard, 
indorsee  of  said  note,  who  had  become  insolvent.  The  declara- 
tion also  contained  a  count  for  money  had  and  received.  It 
appeared  that  the  note  in  question  was  made  by  one  Tucker, 
April  8,  1820,  payable  to  John  McDonald,  or  his  order,  and  in- 
dorsed by  McDonald  in  blank,  and  transferred  to  Barnard  in 
payment  of  a  debt  due  from  McDonald.  The  testimony  of 
Barnard  and  Eleazer  Howard,  who  were  present  at  the  time  of 
the  indorsement,  as  to  what  was  said,  is  stated  in  the  opinion. 
It  appeared  that  at  the  request  of  Barnard,  Howard  afterwards 
wrote  on  the  note,  as  his  understanding  of  what  the  indorser 
agreed  to,  the  following  memorandum:  *'  The  indorser  guaran- 
tees the  eventual  payment  of  the  above  note;"  but  that  the  in- 
dorser did  not  request  or  authorize  any  such  memorandum  to 
be  made.  After  McDonald's  death  the  facts  were  stated  to  the 
defendant,  his  administrator,  by  Barnard,  and  the  defendant 
thereupon  made  and  signed  a  paper  as  follows:  '*  Boston,  Sept. 
15,  1826.  Memorandum y  that  I,  as  administrator  of  the  goods 
and  estate  which  were  of  John  McDonald,  late  of  Limerick,  etc., 
deceased,  agree  to  guarantee  the  eventual  payment  of  a  note 
which  my  father  sold  to  B.  M.  Barnard,  against  Davenport 
Tucker,  dated  Limerick,  April  8,  1820,  which  was  the  agree- 
ment of  my  father.  John  McDonald,  administrator."  Thia 
paper  was  annexed  to  the  deposition  of  Sturtevant.     Jamea 
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Means  and  Earl  Sturtevant  testified  to  a  demand  of  payment 
made  on  Tucker  in  December,  1827,  after  the  assignment  of 
Barnard's  property,  at  which  time  Tucker  said  he  would  pay 
the  note  in  two  or  three  months,  of  which  Sturtevant  made  a 
memorandum.  Payment  was  demanded  of  the  defendant  in 
1829,  who  requested  the  plaintiff  to  sue  Tucker,  which  he  did, 
and  obtained  judgment;  but  execution  thereon  was  returned 
unsatisfied.  Sundry  depositions  were  admitted  against  the  de- 
fendant's objection,  the  facts  concerning  which,  so  far  as  neces- 
sary, appear  from  the  opinion.  A  nonsuit  was  entered,  subject 
to  the  court's  opinion  as  to  the  defendant's  liability,  and  the  de- 
fendant consented  to  a  default  if  he  should  be  adjudged  liable. 

Applelon  and  M,  Emery,  for  the  plaintiff,  claimed:  1.  That  the 
action  was  rightly  brought  in  the  plaintiff's  name:  Bingham  y. 
Mareau,  7  Pick.  40;  Cole  v.  CtLshing,  8  Id.  48;  Bayley  on  Bills, 
67;  Frye  v.  Baker,  4  Pick.  382;  2  Stark.  Et.  247;  Beakdyx. 
Oranl,  6  Mass.  386;  Dpham  t.  Prince,  12  Id.  14;  Smith  v.  Clark, 
1  Esp.  180;  Lovell  y.  Evertson,  11  Johns.  52;  Williams  t.  MtU- 
Views,  3  Cow.  252;  Thompson  y,  Bobinson,  4  Johns.  27;  Bank  of 
Ulica  V.  SmUh,  18  Id.  230;  Dean  v.  BetoiU,  4  Wend.  257;  Cobb 
V.  LiUle,  2  Greenl.  261  [11  Am.  Dec.  72];  3  Id.  84.  2.  That 
notice  was  waived,  or,  if  not,  that  the  plaintiff  was  entitled  on 
all  the  evidence  to  recover  on  either  count:  Ihunion  v.  Bichard- 
s(m,  5  Pick.  436;  2  Stark.  Ev.  273,  275,  note;  BurriU  v.  SmiA, 
7  Pick.  291;  HUl  v.  Buckminsier,  5  Id.  891;  Baxter  v.  Pennir 
man,  8  Mass.  134;  Brovm  v.  Anderson,  13  Id.  203;  Ehnerwn  v. 
Thompson,  16  Id.  439;  Atkins  v.  Sawyer,  1  Pick.  192  [11  Am. 
Dec.  188];  1  Phil.  Ev.  74;  Pierson  v.  Hooker,  3  Johns.  68  [3 
Am.  Dec.  467];  Durgee  v.  Dennison,  6  Id.  248;  Agan  v.  M> 
Manus,  11  Id.  180;  Eall  v.  Freeman,  2  Nott  A  MoC.  479  [10 
Am.  Dec.  621];  Gibbon  v.  Cogan,  2  Camp.  183;  6  East,  16;  7 
Id.  231;  Gunson  v.  MoU,  8  Serg.  &  Lowb.  478;  Boyd  y.  Cleave- 
land,  4  Pick.  525;  Barker  v.  Parker,  6  Id.  80;  Whihoell  v.  John- 
son, 17  Mass.  449  [9  Am.  Dec.  165];  Hopkins  v.  LisweU,  12  Id. 
52;  Peacock  V,  Bhodes,  2  Doug.  363;  Grant  v.  Vaughan,  8  Burr. 
1516;  EUis  v.  WheeUr,  3  Pick.  18;  2  Phil.  Ev.  13,  14,  21;  Dm- 
lop  v.  Shearer,  1  Cranch.  418;  Bayley  on  Bills,  244-246;  State 
Bank  v.  Hard,  12  Mass.  172;  Chitty  on  Bills,  170.  3.  That  the 
want  of  privity  was  no  objection  to  a  recovery  on  the  money 
count:  Wilde  v.  Bishop,  4  Pick.  421;  Hill  v.  Ely,  5  Serg.  &  R. 
863  [9  Am.  Dec.  376];  Davenport  v.  Mason,  15  Mass.  85;  Barker 
V.  Prentiss,  6  Id.  430;  LitOe  v.  Blunt,  9  Pick.  488.  4.  That  the 
evidence  objected  to  was  competent:  1  Phil.  Ev.  226;  £/yv. 
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Forward^  7  Mass.  25;  PhiUipa  v.  Bridge,  11  Id.  242;  Bean  v. 
Bean,  12  Id.  20;  Locke  v.  N.  Am.  Ins.  Co,,  13  Id.  61;  Cotchil  v. 
Discoji,  4  McC.  311;  5  Wend.  55;  2  Stark.  Ev.  746;  Henry  v. 
Morgan,  2  Binn.  497. 

J.  and  E.  Shepley,  for  the  defendant,  insisted:  1.  That  the  de- 
fendant was  not  liable  for  want  of  seasonable  demand  and 
notice:  Groton  v.  Dalheim,  6  Greenl.  476.  2.  That  if  the  con- 
tract was  a  guaranty,  tbe  promise  was  to  Barnard  alone,  and 
was  not  assignable:  Scott  v.  AIcLellan,  2  Greenl.  203;  Chitty  on 
BillSy  448.  3.  That  parol  evidence  was  not  admissible  to  vary 
the  effect  of  the  indorsement  so  as  to  make  it  a  guaranty: 
Barry  v.  Morse,  3  N.  H.  132;  Bay  ley  on  Bills,  33fi;  Hopkins  v. 
Liswell,  12  Mass.  54;  lield  v.  Nickerson,  13  Id.  138;  Renner  v. 
Bank  of  Columbia,  9  Wheat.  587;  Free  v.  Hawkins,  8  Taunt.  92; 
BriUon  v.  Webb,  2  Bam.  &  Cress.  483;  Moies  v.  Bird,  11  Mass. 
440  [6  Am.  Dec.  179].  4.  That  if  the  evidence  was  admissible, 
the  guaranty  was  collateral,  and  there  was  no  count  to  enable 
the  plaintiff  to  recover:  Dow  v.  Tattle,  4  Mass.  414  [3  Am.  Dec. 
226].  5.  That  tbe  promise  being  conditional,  tbe  defendant 
was  released  by  Barnard's  laches:  Oxford  Bank  v.  Haynes,  8 
Pick.  426  [19  Am.  Dec.  334];  Cobb  v.  LUlle,  2  Greenl.  261; 
Lincoln  etc.  Bank  v.  Page,  9  Mass.  157  [6  Am.  Dec.  52];  Berk* 
shire  Bank  v.  Jones,  6  Id.  524  [4  Am.  Dec.  175];  Thornton  v. 
Winn,  12  Wheat.  183;  Garland  v.  Salem  Bank,  9  Mass.  408 
[6  Am.  Dec.  86];  Trimble  v.  Thorn,  16  Jobns.  152  [8  Am.  Dec. 
302];  Griffin  v.  Goff,  12  Id.  423;  Miller  v.  Hackley,  5  Id.  375 
[4  Am.  Dec.  372];  Tower  v.  DareU,  9  Mass.  332;  Warder  v. 
Tucker,  7  Id.  448  [5  Am.  Dec.  62]. 

By  Court,  Weston,  J.  Tbe  deposition  of  James  Means,  and 
the  first  deposition  of  Robert  M.  Barnard,  also  a  memorandum 
signed  by  the  defendant,  and  another  by  Earl  Sturtevaut,  used 
at  the  trial,  were  objected  to  by  the  counsel  for  tbe  defendant. 
The  first  deposition  of  Barnard,  taken  by  itself,  might  be  liable 
to  objection,  as  it  justified  tbe  inference  that  he  was  interested 
in  the  suit,  and  ultimately  to  be  benefited  by  it,  if  tbe  plain tifl 
prevailed.  But  laying  his  deposition  out  of  the  case,  tbe  same 
facts  are  testified  to  by  Eleazer  Howard.  Besides,  in  Barnard's 
second  deposition,  given  after  all  interest  on  his  part  hud 
ceased,  he  reafiSrms  the  facts  stated  in  the  first,  thus  removiug 
every  objection  to  his  testimony. 

It  has  been  urged  that  the  liability  of  the  intestate  and  of 
the  defendant,  if  liable  at  all,  is  upon  a  contract  of  guaranty. 
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And  that  if  the  plaintifiF  from  the  evidence,  if  competent,  could 
maintain  an  action  upon  such  a  contract,  he  has  no  count 
charging  the  defendant  upon  this  ground.  An  indorser  is  con- 
ditionally liable;  so  is  a  guarantee;  but  the  latter  may  be 
holden  where  the  former  would  not  be.  The  liability  of  a 
guarantee,  and  the  steps  necessary  to  charge  him,  have  been 
well  set  forth  and  illustrated  in  the  case  of  the  Oxford  Bank  v. 
Sayiies,  8  Pick.  423  [19  Am.  Dec.  334].  He  is  generally  either 
the  payer  of  a  note  not  negotiable,  or  some  person  not  named 
in  the  body  of  the  note  or  other  instrument,  of  which  he  be- 
comes the  guarantee.  We  are  not  aware  of  any  case  in  which 
the  payee  of  a  negotiable  note  has  been  charged  as  a  guarantee, 
who  indorses  his  name  upon  the  note.  If,  however,  he  dis- 
tinctly and  expressly  engages  as  such,  there  does  not  appear  to 
be  any  objection  to  his  being  so  charged.  But  it  is  a  contract 
of  a  specific  character,  governed,  by  its  own  principles.  And 
there  is  certainly  great  weight  in  the  position  that  upon  such 
an  engagement  he  can  not  be  held  as  indorser,  relying 
upon  this  contract  as  evidence  of  a  waiver  of  demand  and 
notice.  It  would  be  confounding  principles  well  settled  which 
it  is  important  to  preserve.  But  if,  as  was  the  present  case, 
the  payee  of  a  negotiable  note  indorses  it  in  blank,  he  thereby 
assumes  a  legal  liability  as  indorser,  depending  on  written 
evidence.  It  would  affect  his  liability,  and  materially  vary  his 
undertaking,  if  it  could  by  parol  evidence  be  converted  into  a 
contract  of  guaranty.  If  the  depositions  and  memoranda 
objected  to  at  the  trial  were  introduced  and  relied  upon  for 
this  purpose,  changing  as  they  would  the  legal  effect  of  a 
written  contract,  they  are  not  warranted  by  the  law  of  evidence, 
<uid  are  clearly  inadmissible.  And  we  are  well  satisfied  that  if 
the  intestate  was  not  liable  as  indorser,  neither  he  nor  the  de- 
fendant representing  him  can  be  charged  in  this  action.  If  he 
was,  either  count  in  the  plaintiff's  declaration  is  sufficient. 
Upon  this  point  we  entertain  not  the  least  doubt.  The  note 
was  negotiable.  The  intestate  was  the  payee;  and  he  indorsed 
it  in  blank.  Nothing  was  written  over  his  name  at  the  time  or 
fiince;  nor  does  it  appear  that  he  requested  or  authorized  the 
making  of  any  memorandum  on  the  note.  That  was  made  by 
Howard  under  the  direction  of  Barnard,  as  their  sense  of  what 
the  intestate  had  agreed.  It  constituted  no  part  of  his  con- 
tract. By  his  name  on  the  back  in  blank  he  assumed  the 
liability  of  an  indorser  of  a  negotiable  note  made  payable  to 
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himself.     The  memorandum  is  not  in  itself  evidence;  but  may 
be  used  by  the  witnesses  to  refresh  their  memory. 

Unless  demand  and  notice  was  waived  by  the  indorser,  there 
is  no  sufficient  evidence  of  either  to  charge  him.     The  case 
therefore  turns  upon  the  question,  whether  it  does  appear  by 
competent  proof  that  demand  and  notice  was  waived.     This 
may  be  proved  by  parol.    It  does  not  change  the  character  of 
the  contract,  or  convert  it  into  one  of  a  different  species.     It 
only  relinquishes  a  condition,  to  which  the  party  would  other- 
wise have  been  entitled.     It  does  not  appear  that  Howard,  in 
his  memorandum  on  the  note,  used  the  language  of  the  intes- 
tate.    What  he  did  agree  is  stated  by  Howard  and  by  Barnard 
in  their  depositions.    They  state  from  recollection,  agree  in  their 
testimony,  and  neither  appears  to  be  at  a  loss  as  to  what  passed 
at  the  time  of  the  indorsement.     The  intestate  was  indebted  to 
Barnard.     The  note,  payable  on  demand,  had  been  then  given 
over  five  years.     It  had  been  some  time  prior  in  the  hands  of 
Barnard.    The  intestate  urged  him  to  receive  it  in  payment, 
and  pass  it  to  his  credit.     Barnard  was  reluctant.     It  had  been 
long  due;  and  it  is  evident  from  the  testimony  that  he  relied  only 
upon  the  credit  of  the  intestate.    But  upon  the  urgent  solici- 
tation of  the  latter,  and  upon  his  express  assurance  and  engage- 
ment, that  if  the  maker  did  not  pay  the  note  the  next  time  he 
came  to  Boston,  he,  the  intestate,  would  the  next  time  he  came, 
Barnard  received  the  note  and  passed  it  to  his  credit    We  are 
of  opinion  that  the  inference  reasonably  and  justly  to  be  drawn 
from  this  testimony  is,  that  the  legal  steps  of  demand  and 
notice,  otherwise  necessary  to  charge  an  indorser,  were  waived 
by  the  intestate.     To  hold  his  estate  discharged  from  this 
liability  would,  upon  these  facts,  unjustly  throw  a  loss  upon 
Barnard  or  his  assignee,  without  any  fault  or  negligence  on  their 
part.     Barnard  did,  in  relation  to  the  note,  everything  the  par- 
ties could  have  contemplated.     Howard  thinks  he  wrote  to  the 
maker  at  the  time  of  the  indorsement.     At  any  rate,  he  is  sure 
that  he  saw  the  note  when  he  came  to  Boston,  and  that  payment 
was  demanded  of  him  by  Barnard.     He  did  not  pay.     Then  the 
intestate  was  to  pay  when  he  came  to  Boston;  and  we  think  the 
fair  implication  is,  that  he  waived  notice  of  the  failure  of  the 
maker  to  pay  until  he  could  be  apprised  of  it  on  his  arrival  in 
Boston.     Boyd  v.  Cleaveland,  4  Pick.  525,  is  a  strong  authority 
for  the  plaintiff,  and  it  is  a  case  decidedly  in  point.     It  is  not 
distinguishable  from  the  case  before  us.     It  did  not  convert  a 
contract  of  guaranty  into  evidence  of  a  waiver  of  demand  and 


504  Blanghabd  v.  Baeeb.  [Maine, 

notice.  Cleaveland  was  an  indorser,  not  a  guarantee.  He  could 
not  be  made  such  by  parol;  but  from  what  passed  between  him 
and  Boyd,  when  the  latter  received  the  note,  he  was  deemed, 
and  we  think  properly,  to  have  waived  his  right  to  demand  and 
notice.  It  is  not  necessary  that  such  waiver  should  be  direct 
and  positive.  It  may  result  by  implication  from  usage,  or  from 
any  understanding  between  the  parties  which  is  of  a  character 
to  satisfy  the  mind  that  a  waiver  was  intended. 

The  nonsuit  is  taken  off,  and  a  default  is  to  be  entered. 

Defendant  defaulted. 


Pabol  Evidenob  to  Vabt  Evfbot  ov  Blaiul  Istdgbskmbbt,  admJMihni^ 
of:  aee  HUl  v.  Ely,  9  Am.  Deo.  376,  and  note;  Dankl  v.  McBae,  11  Id.  787» 
and  note;  Miner  v.  Bobinson,  12  Id.  694. 

Waiver  of  Demand  and  Notice  by  indoner,  by  promiBing  to  give  a  mew 
note  and  requesting  time  for  payment,  etc. :  LeffingtoeU  v.  WhUe^  1  Am.  Dec 
97;  and  note;  by  a  subsequent  promise  to  pay  the  debt:  MiUer  v.  Haeiajf,  4 
Id.  372;  Trimble  v.  Thorne,  8  Id.  302,  and  note;  Ladd  v.  Kemrty,  9  Id.  77t 
Debuya  v.  MoUere,  15  Id.  169;  by  aooepting  security  from  the  maker:  Amd  v. 
Famham,  4  Id.  47,  and  note;  Barton  v.  Baiser,  7  Id.  620;  Mwd  v.  Small,  11 
Id.  62,  and  note.    And  see  Philip  v.  Thompaon,  7  Id.  63& 


Blanohard  v.  Baker. 

[8  GbbxhueaI',  268.] 

BiGBT  TO  THE  UsE  OF  A  Stbeam  is  incident  or  apportenaat  to  tiio  bad 
through  which  it  passes,  bat  such  stream  can  not  lawfully  be  diverted, 
unless  it  be  returned  to  its  accustomed  channel  before  it  pawns  the  land 
of  a  proprietor  below,  nor  can  it  be  unreasonably  detained. 

PUBPOSES  FOB  WHICH  Stbeam  MAT  BE  UsED. — The  proprietor  of  land  throii|^ 
which  a  stream  flows  may  employ  its  momentum  as  a  power  for 
ficial  purposes,  and  may  use  the  water  for  domestic  purposes,  to 
stock,  and  for  irrigation,  provided  there  be  no  unreasonable  detention  or 
essential  diminution  of  it. 

Bight  of  Irbioation  can  be  Ezebgised  oklt  by  restoring  the  water  not 
wanted  for  that  purpose  to  its  accustomed  channel. 

Existence  of  an  Ancient  Channel  bt  which  Wateb  is  Divekteu  from 
a  main  stream,  does  not  justify  the  deepening  of  the  channel  ao  as  to  < 
a  greater  diversion  to  the  injury  of  proprietors  along  the  main 

Mill  Owneb  Extending  his  Dam  acboss  a  Stbeam  bt  Pebxissiob  oi 
the  owner  of  the  opposite  bank,  and  using  the  same  for  twenty-eight 
years,  without  revocation  of  the  permission,  acquires  a  right  to  the  head 
of  water  thus  appropriated,  which  can  not  afterwards  be  distoibod  by 
the  opposite  owner. 

Eight  of  this  Kind  once  Lawfullt  Vested  may  be  asserted  and 
tained  until  abandoned. 
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Mill  Pbivilsge  not  tet  Occupied  is  a  valuable  property  which  no  one  can 
legally  impair  or  destroy  by  diverting  from  it  the  natural  flow  of  the 
stream,  although  it  may  be  impaired  by  the  exercise  of  certain  lawful 
rights  originating  in  prior  occupancy. 

UKLAwruL  Diversion  Sutfered  for  Twenty  Years  ripens  into  a  right 
which  can  not  be  controverted. 

Rboovxkt  for  Unjlawful  Diversion  withoctt  Actual  Damage. — A  mill- 
owner  may  recover  upon  proof  of  an  unlawful  diversion  of  a  stream, 
without  proof  of  actual  damage,  in  an  action  on  the  case. 

Plaintiff  Proving  only  a  Part  of  his  Declaration  may  recover,  if  the 
part  proved  presents  a  cause  of  action. 

UCLL-OWNER  MAY  CHANGE  THE  CHARACTER  AND  USB  of  his  mill  at  pleasure, 

if  his  neighbor's  mill  is  not  injured  thereby  and  the  water  is  restored  to 
its  accustomed  channel. 

Owner  of  one  Bank  ad  Medium  Filum  Aqujb  has  no  such  ownership  of 
half  the  stream  as  to  justify  him  in  diverting  the  water  therein  to  that 
extent. 

Tkbtant  in  Common  may  Maintain  Trespass  on  tbt.  Case  against  a  co- 
tenant  for  diverting,  for  individual  use,  the  water  of  a  stream  running 
to  their  common  mill. 

Ebbob  to  the  common  pleas  to  reverse  a  judgment  against  the 
plaintiffs  in  error  in  an  action  of  trespass  on  the  case  brought 
origiDally  before  a  justice  by  the  defendants  in  error,  as  plaint- 
iffs, against  the  plaintiffs  in  error,  as  defendants,  for  diverting 
the  water  of  Boy  all's  river  from  a  certain  mill,  owned  by  the 
plaintifib  and  defendants  as  tenants  in  common.  The  declara- 
tion  set  out  the  diversion  of  the  water,  and  averred  that  the 
grinding  capacity  of  the  mill  had  been  thereby  reduced  from 
twenty-three  bushels  per  hour  to  nine  bushels  per  hour,  etc. 

It  appeared  from  the  bill  of  exceptions  that  the  mill  in  ques- 
tion was  on  the  west  side  of  Boyall's  river,  and  that  the  first 
mill  erected  on  the  premises  was  built  iu  1796,  by  Samuel 
Baker  and  his  three  sons,  Nathaniel,  Amasa,  and  Samuel.  The 
plaintiffs  claimed  to  be  owners  of  thirteen  sixteenths  of  the 
mill  and  land  on  the  west  side  of  the  river,  under  sundry  con* 
Teyances  from  the  three  sods  of  Samuel  Baker,  sen.,  and  from 
the  heirs  of  the  said  Samuel,  insisting  that  at  the  death  of  the 
said  Samuel,  and  before,  he  and  his  three  sons  were  seised  of  a 
one  fourth  interest  each  in  the  premises.  The  defendants,  how- 
ever, contended  that  Samuel  Baker,  the  elder,  was  at  his  death 
the  sole  owner  of  the  premises;  that  his  three  sons  had  only 
one  eighth  interest  each  in  the  premises  as  his  heirs  (there 
being  eight  children);  and  that  the  plaintiffs,  under  the  convey- 
ances produced  in  evidence  by  them,  were  entitled  only  to  three 
eighths  and  one  thirty-second  interest  in  the  premises.  The 
evidence  on  this  point  need  not  be  stated  further  than  it  is  ad- 
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verted  to  in  tLe  opinion.  Nor  is  it  necessary  to  refer  particu- 
larly to  the  conveyances  under  which  the  defendants  claimed. 

It  further  appeared  that  the  defendants  were  owners  of  the 
land  on  the  east  side  of  Boyall's  river,  through  proper  convey- 
ances from  the  heirs  of  Dr.  David  Jones,  dated  respectively 
August  17  and  November  1,  1827.  There  was  evidence  to  the 
effect  that  Dr.  Jones  told  Nathaniel  Baker,  thirty  years  before 
the  action  was  brought,  that  the  owners  of  the  mill  on  the  west 
side  of  the  river  might  join  their  dam  to  the  east  side  of  the 
stream  until  such  time  as  he  should  want  the  mill  privilege  on 
that  side;  and  that  after  the  defendants  became  the  owners  of 
Dr.  Jones'  land,  which  was  before  the  erection  of  the  plaintifEs* 
new  dam  in  1828,  the  defendants  forbade  the  extension  of  such 
new  dam  to  the  east  bank  of  the  river,  but  that  it  was  so  ex- 
tended notwithstanding  the  prohibition.  The  new  dam  was 
eight  inches  higher  than  the  old  one.  The  plaintiffs'  mill  was 
a  double  grist-mill  at  the  commencement  of  the  action. 

It  further  appeared  that  on  the  east  side  of  the  river  running 
through  the  defendants'  land  there  was  an  ancient  channel 
branching  off  from  the  main  stream,  and  again  returning  to  it 
some  distance  below  the  mill  on  the  west  side,  through  which 
greater  or  less  quantities  of  water  ran  when  the  stream  was 
high.  In  1829  the  defendants  deepened  this  channel  two  and 
a  half  feet  (but  not  below  the  depth  of  the  main  channel),  and 
erected  a  mill  thereon.  The  effect  of  this  was  to  diminish  the 
flow  of  water  at  the  plaintiffs'  mill  in  cases  of  drought,  such  as 
ordinarily  occurred  in  the  summer,  so  that  though  it  might  run 
very  well  if  it  were  a  single  mill,  it  would  not  run  so  well  as 
when  the  head  of  water  was  greater. 

The  defendants  insisted  that  they,  as  riparian  owners  on  the 
east  side,  were  entitled  to  one  half  the  stream,  and  might  law- 
fully divert  the  same  for  their  own  use  through  the  channel  in 
question,  and  that  the  remaining  water  was  enough  to  run  a  single 
mill,  which  was  all  that  the  plaintiffs  were  entitled  to  maintain. 
The  court  of  common  pleas,  however,  held  otherwise,  and  so 
instructed  the  jury,  who  found  for  the  plaintiffs,  and  assessed 
their  damages  at  one  dollar,  upon  which  judgment  was  ren- 
dered. Other  rulings  of  the  court,  to  which  the  defendants  ex- 
cepted, are  indicated  in  the  errors  assigned  by  them,  which 
Wore  substantially  as  follows:  1.  That  there  was  error  in  hold- 
ing that  the  plaintiffs  had  shown  a  good  title  to  thirteen  six- 
teenths of  the  mill,  mill-dam,  and  appurtenances,  and  of  the 
stream  in  the  declaration  mentioned.    2,  3,  and  4.  That  there 
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was  error  in  holding  that  the  defendants  had  no  right  to  deepen 
the  channel  and  divert  the  water  as  they  had  done.  5.  That 
there  was  error  in  holding  that  the  plaintids  had  a  right  to  ex- 
tend their  dam  across  the  stream  and  join  it  to  the  bank  owned 
by  the  defendants.  6.  That  it  was  error  to  hold  that  the  plaint- 
iffs had  a  right  to  raise  their  new  dam  eight  inches  higher  than 
the  old  one.  7.  That  there  was  error  in  holding  that  the  de- 
fendants had  not  a  right  to  one  half  the  water  in  the  stream, 
and  to  divert  the  same  through  the  channel  above  mentioned; 
8.  That  there  was  error  in  holding  that  the  plaintiffs  had  a 
right  to  erect  and  maintain  a  double  grist-mill,  etc.,  when  their 
right  was  limited  to  a  single  grist-mill.  9.  That  there  was  error 
in  the  ruling  that  the  plaintiffs,  although  tenants  in  common 
with  the  defendants,  could  maintain  the  present  action  against 
them. 

Longfellow  and  Mellen,  for  the  plaintiffs  in  error,  cited  the 
following  authorities  on  the  several  errors  assigned:  1.  Perk. 
Grant,  65;  4  Com.  Dig.,  Grant,  D.  2, 3,  and  4.  3  Dane  Abr.  4, 
sec.  7;  Angell  on  Water-courses,  27,  note  40,  32,  127,  140; 
Weston  Y.Alden,  8  Mass.  136;  Palmer  v.  MuUigan,  3  Cai.  307  [2 
Am.  Dec.  270];  Piatt  v.  Johnson,  15  Johns.  213  [8  Am.  Dec. 
233];  3  Kent  Com.  354.  5.  Angell  on  Water-courses,  30;  Wig- 
ford  V.  Gill,  Cro.  Eliz.  269;  Hodges  v.  Raymond,  9  Mass.  316; 
JeweU  V.  Oardiner,  12  Id.  311.  6.  Sherwood  v.  Burr,  4  Day,  244 
(4  Am.  Dec.  211];  Van  Bergen  v.  Van  Bergen,  3  Johns.  Ch.  282 
[8  Am.  Deo.  511].  7.  CuHisY,  Jackson,  Id  Mabs.  507.  8.  3  Dane 
Abr.,  c.  71,  art.  1,  sec.  7.  9.  Keay  v.  Goodurin,  16  Mass.  3;  Jones 
Y.  Harraden,  9  Id.  541;  Brigham  v.  Eveleth,  9  Id.  538;  4  Kent 
Com.  366. 

Oreenlectf  and  Eastman,  for  the  defendants  in  error,  claimed: 
1.  That  the  defendants  had  no  right  to  deepen  the  channel  and 
divert  the  water:  Angell  on  Water-courses,  30,  36,  57,  71,  138, 
149,  181;  Bealey  v.  SJiaw,  6  East,  208;  Sands  v.  Trefuses,  Cro. 
Car.  575;  Merritt  v.  Parker,  1  Coxe,  460;  Colbum  v.  Richards, 
13  Mass.  420  [7  Am.  Dec.  160];  Beissell  v.  Sholl,  4  Dall.  211; 
Cook  V.  JQTwC,  3Pick.  269  [15  Am.  Dec.  208];  Anthony  v.  Lapham, 
6  Id.  175.  2.  That  proof  of  specific  damage  was  unnecessary  to 
support  the  action:  Angell  on  Water-courses,  50,  53;  Eobson 
V.  Todd,  4  T.  R.  71;  Pindar  y.  Wadsworih,  2  East,  158.  3.  That 
the  plaintiffs'  interest  in  the  stream  was  not  changed  by  the 
erection  of  a  double  mill:  3  Dane  Abr.  5;  CoUrel  y.  Luttrel,  4  Co. 
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66.    4.  That  form  of  the  action  was  proper:  Co.  Lit.  200,  b;  2 
Bl.  Com.  193;  3  Id.  221,  235;  Angell  on  Water-courses,  77. 

By  Court,  Weston,  J.  The  firsfc  question  presented  is,  in 
what  proportions  the  original  plaintiffs  (and  wherever  plaintifb 
or  defendants  are  adverted  to  in  this  opinion,  those  who  were 
originuUy  such  are  intended)  are  seised  and  possessed  of  the 
mill  and  privilege,  for  an  injury  to  which  this  action  is  brought. 
They  claim  thirteen  sixteenths,  while  the  defendants  insist  that 
they  should  be  restricted  to  three  eighths  and  one  thirty-second 
part,  derived  by  inheritance  from  Samuel  Baker,  the  elder.  If 
his  sons,  Nathaniel,  Amasa,  and  Samuel  the  younger,  were 
originally  seised  each  of  a  quarter  in  common  and  undivided, 
the  plaintiffs  have  established  their  title  to  the  proportion  they 
claim.  If  the  father  died  seised  of  the  whole,  they  are  to  be 
restricted  to  the  proportion  accorded  to  them  by  the  defend- 
ants. 

It  does  not  appear  that  the  father  ever  claimed  to  be  sole 
seised  of  the  land  and  privilege  upon  which  the  mill  was  built. 
His  title  commenced  at  the  same  period  with  that  of  his  sons, 
and  had  its  origin  in  possession  and  occupancy.  Who  were 
the  owners  in  fee  at  that  time  is  not  stated;  but  it  does  not  ap* 
pear  that  the  first  occupants,  or  those  who  hold  under  them, 
have  ever  been  disturbed  by  any  paramount  claim,  and  their 
title  has  now  becoine  indefeasible  by  lapse  of  time.  It  is  stated 
that  the  father  had  before  used  the  adjoining  land  for  a  past- 
ure, but  without  title.  He  occupied  and  fenced  the  land  bor- 
dering upon  the  river,  and  no  one  in  his  life-time,  except  him- 
self, claimed  any  part  of  it,  saving  the  mill  and  privileges 
appurtenant,  which  were  claimed,  occupied,  and  possessed  in 
common  by  himself  and  his  three  sons.  This  privilege,  then, 
derelict  by  the  true  owner,  was  taken  up  by  the  father  and  his 
three  sons,  each  claiming  and  enjoying  one  fourth  part  of  the 
same,  and  of  the  mill  thereon  erected,  in  common.  And  it  does 
not  appear  that  the  right  of  the  three  sons,  or  of  those  claim- 
ing under  them,  to  their  three  fourths,  has  ever  been  called  in 
question,  until  the  present  action.  And  we  are  satisfied  that 
the  title  of  the  three  sons  is  as  well  sustained  as  that  of  the 
father.  His  exclusive  occupancy  to  the  river  might,  by  con- 
struction of  law,  have  extended  his  right  to  the  thread  of  the 
river,  had  it  not  been  that  this  privilege  was  always  excluded 
from  his  several  and  sole  claim,  and  from  the  first  possessed 
and  occupied  in  common.  The  first  error  therefore  is  not  well 
assigned. 
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The  right  to  the  use  of  a  stream  of  water  is  incident  or  appur- 
tenant to  the  land  through  which  it  passes.  It  is  an  ancient 
and  well-established  principle  that  it  can  not  lawfully  be  di* 
verted,  unless  it  is  returned  again  to  its  accustomed  channel, 
before  it  passes  the  land  of  a  proprietor  below.  Running  water 
is  not  susceptible  of  an  appropriation  which  will  justify  the  di- 
Tersion  or  unreasonable  detention  of  it.  The  proprietor  of  the 
water-course  has  a  right  to  avail  himself  of  its  momentum  as  a 
power,  which  may  be  turned  to  beneficial  purposes.  And  he 
may  make  a  reasonable  use  of  the  water  itself,  for  domestic  pur- 
poses, for  watering  cattle,  or  even  for  irrigation,  provided  it  is 
not  unreasonably  detained,  or  essentially  diminished.  For,  al- 
though by  the  case  of  Weston  v.  Alden,  7  Mass.  136,  the  right  of 
irrigation  might  seem  to  be  general  and  unlimited;  yet  subse- 
quent cases  have  restrained  it  consistently  with  the  enjoyment 
of  the  common  bounty  of  nature,  by  other  proprietors,  through 
whose  land  a  stream  bad  been  accustomed  to  flow:  Colburn  v. 
Bichards,  13  Mass.  420  [7  Am.  Dec.  160];  Cook  v.  EuU,  3  Pick. 
269  [15  Am.  Dec.  208];  Anthony  v.  Lapham,  5  Id.  175.  And  the 
qualification  of  the  right,  by  these  latter  decisions,  is  in  accord- 
ance with  the  common  law. 

It  is  insisted  that  the  defendants,  by  deepening  the  channel 
running  from  the  main  stream,  have  made  a  reasonable  use  of 
the  water,  and  that  it  falls  within  the  principle  of  the  right  of 
irrigation,  and  that,  therefore,  although  the  plaintiffs  moy  suf- 
fer thereby,  it  is  damnum  absque  injuria.  It  must,  however,  be 
remembered  that  the  right  of  irrigation  can  be  exercised  only 
by  returning  what  is  not  wanted  for  this  purpose  to  its  accus«> 
tomed  channel.  But  the  defendants  diverted  the  water,  used  it, 
and  did  not  return  it.  They  contend  that  the  diversion  is  justi- 
fied, because  the  channel,  through  which  it  was  made,  was  au 
ancient  one.  Whether  the  channel  had  ever  been  before  made 
or  deepened  by  artificial  means  does  not  appear.  But  however 
that  might  be,  the  defendants  had  a  i-ight  to  the  benefit  of  it  in 
its  former  state;  but  this  would  not  justify  any  new  or  further 
diversion.  The  case  of  Bealey  v.  Shaw  et  al. ,  6  East,  208,  states 
the  law  in  a  very  satisfactory  manner  upon  this  point.  It  re- 
sults that  the  second,  third,  and  fourth  errors,  predicated  upon 
the  assumption  of  a  right  to  deepen  the  channel,  are  not  well  as- 
signed. 

The  fifth  error  assigned  is  that  the  judge  decided  that  the 
plaintiffs  had  a  right  to  extend  their  dam  to  the  eastern  shore. 
This  is  deduced  from  his  instruction  to  the  jury  that  the  plaint* 
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had  all  the  right  in  the  stream,  which  they  had  set  forth. 
There  may  be  reason  to  belieye  from  the  evidence  reported  that 
those  under  whom  the  plaintifb  claim ,  originally  acknowledged 
the  right  of  Dr.  Jones  to  the  eastern  shore,  and  extended  their 
dam  to  that  side  by  his  permission.     And  if  the  cause  turned 
upon  this  pointy  that  fact  should  have  been  settled  by  the  jury. 
The  defendants  who  have  succeeded  to  the  title  of  Jones,  prior 
to  the  erection  of  the  existing  dam  in  1828,  forbade  its  exten- 
fdon  to  their  shore,  notwithstanding  which,  however,  it  was  so 
extended.    An  adverse  seisin  and  possession  of  the  privilege  on 
that  side  then  commenced,  if  not  before.     In  Jewell  v.  Gardiner,^ 
cited  in  the  argument,  the  plaintiff  was  from  the  beginning  a 
trespasser;  and  it  was  held  that  he  derived  no  right  from  an  ap- 
propriation of  the  stream,  which  was  itself  a  wrong  upon  the 
defendant.     But  in  the  case  before  us,  assuming  that  the  privi- 
lege  on  the  eastern  side  was  occupied  in  subordination  to  the 
title  of  Dr.  Jones,  the  appropriation  of  the  stream  was  lawful, 
and  it  was  continued  long  enough  to  give  to  the  owners  of  the 
western  shore  a  right,  on  their  side,  to  the  head  of  water  they 
had  raised,  which  Jones,  and  those  holding  under  him,  could 
not  lawfully  impair,  by  operations  above  or  below.     The  assent 
and  permission  given  by  Dr.  Jones  presents  a  case  differing  ma- 
terially from  that  of  Jewell  v.  Oardiner.    It  might  admit  of  great 
question,  how  far  it  was  competent  for  Jones,  having  consented 
that  the  owners  on  the  western  shore  might  extend  their  dam 
to  the  eastern  side,  until  such  time  as  he  should  want  the  priv* 
ilege  there,  and  they  being  thereupon  led  to  make  expensive 
erections,  could  revoke  the  license  he  had  granted,  to  their 
prejudice,  at  least  until  he  did  want  the  privilege  on  that  side. 
And  if  he  might  do  so,  no  revocation  is  proved  or  pretended, 
until  twenty-eight  years  after  the  license  was  given.    Daring 
all  that  time  the  owners  on  the  western  shore  had  lawfully 
raised  and  appropriated  a  head  of  water  in  their  own  right,  on 
their  side.     Now  this  right  they  have  never  abandoned,  but  up 
to  the  commencement  of  this  action  continued  to  enjoy.    And  if 
in  the  exercise  of  their  right,  at  and  since  the  erection  of  the  new 
dam,  tbey  have  trespassed  upon  the  defendants,  they  may  be 
answerable  to  them  in  an  action  at  law  therefor,  or  it  may  be 
that  the  defendants  may  lawfully  enter  and  prostrate  the  dam 
on  the  eastern  side,  but  the  right  of  the  plaintiffs  to  the  head 
of  water  they  had  raised  on  the  western  side  would  remain  an* 
impaired.     When  a  right  of  this  kind  becomes  once  lawfully 

1.  iaiitM.811. 
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vested y  it  may  be  asserted  and  maintained  until  abandoned: 
Eaich  Y.  Dmight,  17  Mass.  289  [9  Am.  Dec.  145J.  The  privilege 
on  the  western  side  was  capable  of  being  enjoyed  by  a  diagonal 
or  wing  dam. 

But  independent  of  their  actual  seisin  and  occupancy  of  the 
dam  across  the  river,  the  plaintiffs  have  made  out  a  sufScient 
gravamen  to  sustain  their  verdict,  which  was  for  nominal  damages. 
They  are  the  undoubted  owners  of  the  proportion  of  the  mill 
they  claim,  and  of  the  stream  on  the  western  side  to  the  thread 
of  the  river;  and  the  water  has  been  diverted  by  the  defendaDts 
to  the  prejudice  of  their  rights.     A  mill  privilege  not  yet  occu* 
pied  is  valuable  for  the  purposes  to  which  it  may  be  applied. 
It  is  a  property  which  no  one  can  have  a  legal  right  to  impair 
or  destroy  by  diverting  from  it  the  natural  flow  of  the  stream, 
upon  which  its  value  depends;  although  it  may  be  impaired  by 
the  exercise  of  certain  lawful  rights,  originating  in  prior  occu' 
pancy.     If  an  unlawful  diversion  is  suffered  for  twenty  years,  it 
ripens  into  a  right  which  can  not  be  controverted.     If  the  party 
injured  can  not  be  allowed  in  the  mean  time  to  vindicate  bis  right 
by  action,  it  would  depend  upon  the  will  of  others,  whether  he 
should  be  permitted  or  not  to  enjoy  that  species  of  property. 
The  case  of  Hobson  v.  Ibdd,  4  T.  B.  71,  presented  a  similar 
question  in  principle,  in  which  the  court  held,  upon  a  review 
of  the  authorities,  that  one  commoner  might  maintain  an  ac- 
tion against  another  for  an  injury  to  his  light,  without  proof  of 
actual  damage.     If  the  plaintiffs  have  not  proved  their  whole 
declaration,  they  have  proved  the  tortious  act  they  complain  of, 
and  a  consequent  damage  to  their  right.    They  have  shown 
their  title  to  the  mills  and  to  the  privilege  to  the  thread  of  the 
river.     A  plaintiff  is  entitled  to  judgment  if  he  proves  only  a 
part  of  his  declaration,  if  the  part  proved  presents  a  cause  of 
action.     If,  therefore,  this  judgment  were  reversed,  and  a  new 
trial  granted,  the  plaintiffs  would  be  entitled  to  a  verdict  and 
judgment  upon  the  same  evidence. 

The  sixth  error  assigned  is  founded  upon  a  deduction  from 
4he  instructions  of  the  judge,  that  the  plaintiffs  had  a  right  to 
raise  their  new  dam,  and  to  maintain  it  eight  inches  higher 
than  their  old  one  was.  In  BeisseU  v.  Shall,  4  Dall.  211,  the 
court  say,  ''that  every  man  in  this  country  has  an  unques- 
tionable right  to  erect  a  mill  upon  his  own  land;  and  to  use  the 
water  passing  through  his  land  as  he  pleases;  subject  only  to 
this  limitation,  that  his  mill  must  not  be  so  constructed  and 
employed  as  to  injure  his  neighbor's  mill;  and  that  after  using 
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the  water  be  returns  the  stream  to  its  ancient  channel.''  The 
doctrine  laid  down  by  Blackstone  is,  that  ''if  a  stream  be  un- 
occupied I  may  erect  a  mill  thereon,  and  detain  the  water;  yet 
not  so  as  to  injure  my  neighbor's  prior  mill,  or  his  meadow." 
And  in  Hatch  t.  Dwight  [9  Am.  Dec.  145],  before  cited,  Parker, 
C.  J.,  says:  ''  The  owner  of  a  mill  site,  wno  first  occupied  ii^ 
by  erecting  a  dam  and  mill,  will  have  a  right  to  water  sufficient 
to  work  his  wheels,  if  his  privilege  will  afford  it;  notwithstand- 
ing he  may,  by  his  occupation,  render  useless  the  privilege  of 
any  one  above  or  below  him  upon  the  same  stream."  Now  as 
the  defendants  did  not  erect  their  mill  until  the  plaintiff's  dam 
was  raised,  they  had,  by  these  authorities,  the  same  right  to 
raise  it  as  they  had  originally  to  build  it  to  its  first  elevation. 
The  right,  however,  arising  from  mere  prior  occupancy,  to  this 
extent,  has  not  been  held  in  some  cases  as  exclusive,  unless 
continued  for  twenty  years:  Piatt  v.  Johnson^  15  Johns.  213  [8 
Am.  Dec.  233];  Tyler  v.  WUkinson^  4  Mason,  397.  And  we  do 
not  deem  it  necessary,  in  the  present  case,  to  decide  that  by 
prior  occupancy  the  plaintiffs  had  acquired  an  exclusive  right 
to  the  entire  head  of  water,  raised  by  their  new  dam.  But  if 
they  had  no  lavtrful  authority  in  1828,  to  extend  their  dam  to 
the  eastern  shore,  or  to  give  it  at  that  time  an  additional  eleva- 
tion, and  derive  therefore  no  rights  from  it,  the  cause  of  action 
before  stated  would  remain  unaffected.  Within  the  limitation 
stated  in  Beiasell  v.  Sholl,  the  defendants  had  a  right  to  change 
the  character  of  their  mills  upon  their  privilege  as  they  pleased, 
and  to  take  them,  or  either  of  them,  down  and  substitute  others: 
3  Dane,  5,  and  the  cases  there  cited.  It  does  not  appear  that  the 
plaintiffs'  double  grist-mill  is  a  use  of  the  privilege  beyond  that 
of  the  mills  which  were  conveyed  to  them.  And  this  is  asuffideni 
answer  to  the  eighth  error. 

The  seventh  error  assumes  that  the  defendants,  as  the  owners 
of  the  eastern  shore,  had  a  right  to  half  the  water,  and  a  right 
to  divert  it  to  that  extent.  It  has  been  seen,  that  if  they  had 
been  the  owners  of  both  sides,  they  had  no  right  to  divert  the 
water,  without  again  returning  it  to  its  original  channel.  Be- 
sides, it  was  impossible  in  the  nature  of  things  that  they 
could  take  it  from  their  side  only.  An  equal  portion  from  the 
plaintiffs'  side  must  have  been  mingled  with  all  that  was  di- 
verted. 

The  defendants  lastly  object  to  the  form  of  the  action.  The 
plaintiffs  have  sustained  an  injury,  and  are  therefore  entitled  to 
a  legal  remedy.     No  form  more  apt  or  appropriate  has  been 
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suggested.  It  is  that  whicli  has  been  used  and  approved  for 
injuries  arising  from  the  diversion  of  a  water-course.  The  ob- 
jection is  technical,  founded  upon  the  relation  in  which  the 
plaintiffs  stand,  as  tenants  in  common  with  the  defendants. 
Trespass  does  not  in  general  lie  by  one  tenant  in  common 
against  another,  because  each  has  an  equal  right  to  the  posses* 
sion.  But  if  one  destroy  that  which  is  held  in  common,  it  does. 
And  upon  the  same  principle,  case  would  doubtless  lie  where 
the  destruction  was  not  immediate,  but  consequent  upon  the 
act  of  one  of  the  tenants  in  common.  If  all  the  water  had  been 
diverted,  the  plaintiffs'  privilege  would  have  been  destroyed. 
If  partially,  it  would  seem  to  have  been  a  destruction  pro  tanto. 
If  two  several  owners  of  houses  have  a  river  in  common  be- 
tween them,  if  one  of  them  corrupts  the  river,  the  other  shall 
have  an  action  on  the  case:  Co.  Lit.  200,  b;  Hohson  v.  Todd^ 

9 

before  cited,  was  case  by  one  commoner  against  another,  for 
Burcharging  the  common,  and  no  objection  was  taken  to  the 
form  of  the  action.  And  we  are  of  opinion  that  this  action  may 
be  supported  upon  authority,  and  the  fair  analogies  of  the  law. 
Judgment  affirmed. 


Extent  ov  Owner's  Right  nr  a  Stream  flowing  through  his  land  ia 
coDBidered  in  the  note  to  Gardner  v.  NetDburgh,  7  Am.  Dec.  631.  See,  on 
the  aame  snhject*  Palmer  y.  MuUigan,  2  Id.  270;  PlaU  v.  Johfuon,  8  Id. 
233;  MerriU  v.  Brinkerhoff,  Id.  404;  Van  Bergen  v.  Van  Bergen,  Id.  611  j 
Strkkler  y.  Todd,  10  Id.  649;  Campbell  v.  SmUh,  14  Id.  400;  Cook  y.  HttU, 
15  Id.  206;  CoaUtr  v.  Hunter,  Id.  726,  and  note;  AfarUn  v.  Bigeiow,  16  Id. 
v96b 
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[8  Obidojcav,  334.] 
ZV  AK  AcnOK  AGAINST  A  TaZ  GoLLEGTOB  AND  HIS  SUBETIES  On  luB  offioial 

bond,  for  not  paying  over  moneys  received  for  taxes,  it  is  no  defense  that 
the  meeting  at  which  he  was  chosen  was  not  le^,  or  that  the  bills  of 
aaseasment  were  defective  and  irregular,  or  that  there  was  any  neglect 
or  omission  of  duty  on  the  part  of  the  assessors  or  other  officers  of  the 
town,  concerning  the  assessment. 

Tax  Collectob  is  not  Liable  fob  any  Irbegularities  antecedent  to  the 
commitment  of  the  assessment  to  him  for  collection,  his  warrant  being 
nis  protection  against  all  illegality  but  his  own. 

Tax  CoLLECTOii  and  his  Sureties  are  Estopfed,  by  a  recital  in  his  bond 
that  he  was  ''duly  chosen  "  at  a  particular  meeting,  to  deny  the  legality 
of  the  meeting,  in  an  action  a^inst  them  on  such  bond. 

Warrant  Calling  two  Town  Meetings  on  the  same  Day  at  the  same 
place,  is  not  illegal,  if  the  objects  of  the  meetings  respectively  and  the 
qualifications  of  voters  thereat  ai-e  distinctly  specified. 
Ak.  Dbo.  Vol.  XXIIT-31 
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Manner  of  Wabnino  a  Town  Meeting  rs  not  Prescribed  by  any  statute. 

Maeting  will  be  Presumed  to  have  been  Legally  Called  if  the  inhab- 
it&nts  assemble  at  the  time  and  pUoe  appointed  and  prooeed  to  act  under 
the  warrant. 

That  a  Constable's  Return  on  a  Warrant  for  a  Town  Meeting  ia  dated 
on  the  day  of  the  meeting  is  no  objection  to  the  legality  of  such  meeting. 

Town  Meeting  may  Vote  Money  for  Parochial  Purposes,  notwithstand- 
ing the  parish  act  of  1821. 

Town  Meeting  may  Raise  Money  to  Build  a  Bridge  nnder  an  article  in 
the  warrant  calling  the  meeting,  authorizing  it  "  to  see  what  measorei 
the  town  will  take  to  build  **  such  bridge. 

Town  may  Render  its  Treasurer  a  Ck)MPETENT  Witness  in  an  action 
against  a  tax  collector  and  his  sureties,  where  the  question  ia  whether 
the  collector  has  paid  to  the  treasurer  certain  moneys  collected,  by  re- 
leasing such  treasurer  by  vote  from  personal  liability. 

Town  may,  by  Vote,  Release  a  Debt  as  well  as  contract  one. 

Reconsideration  of  a  Vote  Releasing  the  Treasurer  of  a  town  from 
liability,  to  render  him  competent  as  a  witness  against  the  tax-collector 
and  his  sureties  for  not  paying  over  money  collected,  can  not  affect  the 
▼ested  rights  of  the  treasurer  under  such  vote,  and  is  wholly  nnavailiiig. 

Debt  on  the  bond  of  Clough  as  tax  collector  of  the  town  of 
Alna,  for  not  paying  over  moneys  collected  for  the  year  1826, 
brought  by  Ford,  as  treasurer  of  the  town.  The  substance  of 
the  bond,  so  far  as  material,  is  stated  in  the  opinion.  At  the 
trial  below,  the  plaintiff  introduced  in  evidence  the  warrant  for 
a  town  meeting  to  be  held  in  April,  1826,  to  raise  the  annual 
taxes,  and  the  constable's  return  thereof,  to  which  the  defend- 
ants objected  on  the  ground,  among  others,  that  the  return  did 
not  show  how  the  inhabitants  were  notified,  being  merely  to 
the  effect  that  the  constable  had '' summoned  and  notified" 
them.  The  plaintiff  also  introduced  a  paper  book  purporting 
to  be  an  assessment  of  taxes  upon  the  town  for  that  year,  to 
which  the  defendants  objected  that  it  was  not  certified  to  be 
the  assessment  of  taxes  upon  the  town  for  that  year.  It  is  un- 
necessary to  set  out  the  certificate  or  the  nature  of  the  defects 
claimed  to  exist  therein.  The  defendants  further  objected  to 
the  assessment  because  no  proof  was  offered  of  the  same  or  a 
copy  thereof  having  been  deposited  in  the  clerk's  or  assessor'a 
ofSce. 

The  defendants  introduced  in  evidence  sundry  receipts  from 
Carlton  Dole,  former  treasurer  of  the  town,  for  moneys  paid  to 
him  at  different  times  on  account  of  the  taxes  of  1825  and  1826 
indiscriminately,  and  claimed  the  right  to  apply  them  on  the 
taxes  for  1826,  in  the  absence  of  any  proof  of  a  legal  assessment 
for  1825.  The  plaintiff,  to  prove  a  legal  assessment  for  that 
year,  introduced  in  evidence  a  warrant  for  a  town  meeting  on 
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April  4y  1825,  and  the  return  thereof.  The  warrant  directed 
the  constable  to  notify  and  warn  the  inhabitants  "  qualified 
according  to  the  constitution  "  to  assemble  on  that  day  at  the 
meeting-house  to  give  in  their  votes  for  representative  in  con- 
gress; and  also  to  notify  the  inhabitants  "qualified  to  vote  in 
town  affairs  '*  to  assemble  at  the  same  time  and  place  to  act  on 
sundry  articles.  The  return  was  substantially  the  same  as  that 
for  the  year  1826.  The  defendants  objected  to  the  warrant  and 
return  as  illegal.  Objection  was  also  made  to  the  proceedings 
at  the  meeting  of  1825,  as  well  as  that  of  1826,  that  part  of  the 
money  voted  was  for  the  minister's  salary,  which,  it  was  claimed, 
waa  illegal  under  the  act  of  1821.  There  was  no  evidence  of 
the  division  of  the  town  into  parishes. 

The  plaintiff  offered  in  evidence  also  the  proceedings  of  a 
meeting  held  on  April  18,  1825.  The  defendants  objected  to 
the  return  of  the  warrant  for  this  meeting  on  the  same  grounds 
as  to  the  returns  of  the  warrants  for  the  previous  meetings.  It 
appeared  that  in  the  warrant  for  this  meeting,  one  of  the  arti- 
cles was  "  to  see  what  measures  the  town  will  take  to  build  a 
bridge  near  Ezekiel  Averill,  second,  which  was  lately  burnt,  or 
any  matter  and  things  relating  thereto.''  Under  this  article 
the  meeting  voted  that  a  certain  sum  be  raised  to  build  said 
bridge,  and  that  the  selectmen  constitute  a  committee  to  con- 
tract for  its  erection,  etc.  The  defendants  objected  that  this 
vote  was  not  authorized  by  the  above-mentioned  article  in  the 
warrant.  Objection  was  also  made  because  it  did  not  appear 
that  the  assessment  for  1825,  or  a  copy  of  it,  was  deposited  in 
the  office  of  the  town  clerk  or  assessor.  A  further  objection  to 
the  paper  book  produced  as  the  assessment  for  1825  was,  that 
the  certificate  did  not  show  what  taxes  were  included,  or  for 
what  town.  The  tax  bills  for  1825,  produced  by  the  defend- 
ants on  the  call  of  the  plaintiff,  contained  a  commitment  of  the 
taxes  to  Clough  for  collection,  but  no  warrant.  The  bills  were 
much  worn  and  mutilated,  and  it  was  left  for  the  jury  to  say 
whether  a  warrant  originally  accompanied  them.  The  bills  for 
1826  were  not  produced,  notwithstanding  a  notice  to  the  de- 
fendants to  produce  them,  though  Carlton  Dole  testified  that 
they  were  produced  at  a  former  trial  of  this  cause.  Carlton 
Dole  was  also  offered  as  a  witness  to  show  that  one  of  the  re- 
ceipts  produced  by  the  defendants  as  having  been  given  by  him, 
was  for  a  part  of  the  sum  included  in  a  subsequent  receipt  also 
produced.  Objection  being  made  that  he  was  incompetent 
from  interest,  the  defendants  introduced  a  vote  releasing  him 
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from  liability,  passed  at  a  meeting  held  April  4, 1831.  The 
return  of  the  warrant  for  this  meeting  was  objected  to  on  the 
same  grounds  as  the  returns  of  the  warrants  for  the  preceding 
meetings.  The  vote  releasing  Dole  was  also  objected  to,  on  the 
ground  that  it  was  without  consideration  and  was  not  under 
seal,  and  for  the  further  reason  that  it  was  reconsidered  at  a 
meeting  held  September  12,  1831.  Some  other  objections  weie 
made  to  the  evidence  offered  by  the  plaintiff,  which  need  not  be 
noticed.  The  evidence  offered  was  all  admitted  subject  to  all 
legal  objections  by  either  party.  Verdict  for  the  plaintiff.  The 
points  of  law  raised  at  the  trial  were  reserved  for  the  opinion  of 
this  court.     Other  facts  are  stated  in  the  opinion. 

Greerdeaf  and  Barnard^  for  the  defendants,  cited :  Foxcrofi  v. 
Nevens,  4  Greenl.  72;  Lancasler  v.  Pope,  1  Mass.  88;  Davis  v. 
Maynardy  9  Id.  242;  MUcheU  v.  Osgood,  4  Qreenl.  124;  ElweUi. 
Shaw,  1  Id.  339;  Dillingham  v.  Snow,  5  Mass.  558;  Nelson  v. 
Milford,  7  Pick.  25;  Woldron  v.  Lee,  5  Id.  329;  Thur^t^  v. 
LUtle,  3  Mass.  429;  Blossom  v.  Cannon,  14  Id.  177;  Thayer  v. 
Steams,  1  Pick.  482;  Stetson  v.  Kempton,  13  Mass.  272  [7  Am. 
Dec.  145];  Bussey  v.  Gilmore,  3  Greenl.  191;  Libby  v.  Bwmham, 
15  Mass.  144;  Colby  v.  BiisseU,  3  Greenl.  227;  Boston  Hat  etc. 
Co.  V.  Messenger,  2  Pick.  223;  Baker  v.  Briggs,  8  Id.  22  [20  Am. 
Dec.  811];  1  Madd.  Ch.  233,  234. 

AUen,  for  the  plaintiff,  cited:  Blackburn  v.  Walpole,  9  Pick.  97 
Saxton  V.  Nimms,  14  Mass.  315;  C/Uman  v.  Holt,  4  Pick.  268 
Mussey  v.  White,  3  Greenl.  290;  Thayer  v.  Steams^  1  Pick.  109 
Waldron  v.  Lee,  5  Id.  523;  Woodbury  v.  Hamiltan,  6  Id.  101 
Tqft  V.  Montague,  14  Mass.  282  [7  Am.  Dec.  215];  Nelson  v.  10- 
ford,  7  Pick.  18;  Johnson  T.UnUed  States,  5  Mason,  425. 

By  Court,  Mellbn,  0.  J.  By  inspection  of  the  bond  declared 
on,  it  appears  that  the  condition  contains  the  following  recital: 
"  Whereas,  the  said  Samuel  Clough  was  duly  chosen  and  ap- 
pointed, on  the  third  day  of  April,  to  the  office  of  collector  of 
taxes  within  said  town  of  Alna,  for  the  year  nest  ensuing 
from  said  third  day  of  April,  and  fully  to  be  complete  and 
ended."  Then  follows  the  condition  of  the  bond  as  copied  into 
the  report  that ''  said  Samuel  Clough  shall  faithfully  dischaige 
his  duty  as  collector  as  aforesaid."  The  report  states  that  he 
was  chosen  for  the  year  1826.  From  the  language  of  the  con- 
dition nothing  appears. to  be  assumed  by  the  obligors  but  that 
Clough  should  faithfully  perform  those  duties  which  the  law, 
on  his  acceptance  of  the  office  of  collector,  devolved  upon  him, 
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and  required  him  to  perform.  The  sureties  have  not  bouud 
themselTes  to  indemnify  the  town  against  the  consequences  of 
any  irregularities  on  the  part  of  the  town  in  its  corporate  trans- 
actions, or  any  irregularities  or  neglects  on  the  part  of  the 
selectmen,  or  assessors,  or  constable.  If  the  object  of  the  ac* 
tion  were  to  recover  dan^ages  for  any  such  irregularities,  they 
might  well  say  that  the  condition  did  not  embrace  liabilities 
consequent  upon  such  irregularities  or  neglects,  non  in  haso 
federa  venimus  would  be  a  very  natural  and  pertinent  answer 
to  such  an  asserted  claim.  The  inhabitants  of  Alna  complain 
of  no  one  as  having  violated  his  official  duty  but  Samuel  Clough; 
but  as  to  him  they  complain  that  he  had  neglected  to  pay  over 
the  moneys  which  he  had  collected  for  the  town.  He  contended 
that  he  had  paid  to  the  treasurers  of  Alna  twenty-four  hun- 
dred and  sixteen  dollars  and  sixty  cents,  for  the  town  taxes  of 
the  year  1826,  and  that  the  same  was  accepted  by  said  treasurers 
in  full  for  such  taxes.  This  contested  question  of  fact  the  jury 
have  settled  by  returning  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  six  hundred  and  thirty-nine  dollars  and  sixty-five 
cents. 

Viewing  the  cause  in  this  light,  the  inquiry  at  once  presents 
itself:  ''If  the  defendants  are  not  legally  answerable  for  the 
misconduct  or  neglect  of  the  town,  the  selectmen,  assessors,  or 
constable,  on  what  principle  should  they  be  permitted  to  defend 
themselves  in  the  present  action,  by  showing  that  the  proceed- 
ings of  the  town,  the  selectmen,  the  assessors,  and  the  consta- 
ble, in  relation  to  the  taxes  in  question,  were  irregular  ?  "  Should 
it  be  admitted  that  those  proceedings  were  irregular,  as  has  been 
alleged,  and  that  Clough  might  be  prosecuted  by  those  whose 
taxes  he  has  collected,  and  be  compelled  to  reimburse  the  mon- 
eys thus  demanded  and  received  by  him  on  account  of  such  ir- 
regularity; still  that  is  no  reason  why  proof  of  such  irregulari- 
ties should  be  admitted  for  the  purpose  of  defeating  this  action. 
For  in  this  action  the  obligors  are  all  bound  by  their  own  boud, 
sureties  as  well  as  principal,  for  the  official  fidelity  of  Clough; 
but  the  sureties  would  not  be  answerable  to  those  from  whom  he 
exacted  the  payment  of  taxes,  if  he  acted  without  legal  author- 
ity. No  facts  appear  on  the  report  tending  to  show  that  the 
taxes  were  not  all  voluntarily  paid  to  the  collector;  nor  have  we 
^^7  ground  for  presuming  that  any  of  those  who  have  paid  their 
taxes  to  him  would  ever  think  of  attempting  to  reclaim  the 
moneys  so  paid.  Besides,  a  proper  action  for  the  purpose  of 
reclaiming  such  taxes,  if  illegally  assessed,  would  be  an  action 
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of  ossampsit  against  the  town,  whose  agent  had  received  the 
money:  Ame^mry  Woolen  and  CoUUm  Manufacturing  Co.  v.  /n- 
habiiants  of  Amesbury^  17  Mass.  461;  or  an  action  of  trespass 
against  the  assessors  for  the  illegality  of  the  assessment.  Sach 
is  the  usual  action  where  the  illegality  is  on  the  part  of  the  as- 
sessorsy  and  by  our  statute  of  1826,  c.  337,  the  assessors  are  de- 
clared to  be  liable  for  their  own  acts  only,  and  not  any  ante- 
cedent acts  on  the  part  of  the  town  or  parish  whose  officers  they 
are.  For  the  same  reason  the  coUector  is  not  considered  as 
responsible  for  any  irregularities  on  the  part  of  others,  antece- 
dent to  the  commitment  of  the  assessment  to  him  for  the  par- 
pose  of  collection.  His  warrant  is  his  protection  against  all 
illegality  but  his  own:  Holden  v.  Eaton,  8  Pick.  436. 

For  these  reasons,  we  are  of  opinion  that  according  to  the 
facts,  as  found  by  the  jury,  the  condition  of  the  bond  has  been 
violated  by  the  unfaithfulness  and  negligence  of  Cloagh,  in  not 
paying  into  the  town  treasury  the  moneys  he  had  collected  on 
the  bills  of  assessment,  committed  to  him  for  collection;  thoagh 
such  bills  were  liable  to  the  objections  urged  against  them  by 
reason  of  the  specified  imperfections  therein,  and  omissions  of 
duty  on  the  part  of  the  assessors  before  and  at  the  time  of  com- 
mitment. He  violated  the  condition  of  the  bond  by  not  paying 
over  the  sums  collected,  as  he  would  have  violated  it  by  his  not 
duly  collecting  it  of  the  persons  named  in  the  bills  of  assessment. 
After  having  thus  collected  the  money,  we  think  he  ought  not 
to  be  permitted  to  deny  the  legality  of  the  assessment  of  1826 
or  1826,  on  account  of  the  omissions  of  the  assessors  named  in 
the  report. 

With  respect  to  the  other  objections  which  have  been  urged, 
we  proceed  to  express  our  opinion,  though,  perhaps,  it  may  be 
considered,  as  to  some  of  them,  an  unnecessary  labor. 

The  objection  to  the  legality  of  the  meeting  in  April,  1826, 
can  not  be  sustained  a  moment.  The  condition  of  the  l)ond 
contains  an  explicit  recital  that  Glough  was  duly  chosen  at  that 
meeting,  which  could  not  have  been  the  case  if  the  meeting  was 
not  a  legal  meeting.  By  this  recital,  the  defendants  are  es- 
topped to  deny  its  legality:  1  Roll.  872,  b,  50;  Dyer,  196.  a; 
Willes,  9,  25;  4  Com.  Dig.,  Estoppel,  a,  2.  The  meeting  being 
legal,  the  proceedings  mentioned  in  the  report  were  also  legal. 

As  to  the  warrant  for  the  meeting  in  April,  1825,  it  is  not  il- 
legal, because  two  town  nieetings  were  called  by  it.  The  quaii* 
ficationsof  the  respective  voters  in  each  were  distinctly  specified. 
The  case  of  Oraigiey.  Mellen  el  al.,  6  Moss.  7,  is  directly  in  point 
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The  return  of  the  constable  is  not  now  open  to  objection.  The 
caae  of  7\iUle  y.  Gary,  7  Greenl.  426,  differs  essentially  from 
this.  That  was  the  case  of  a  warrant  for  calling  a  parish 
meetings  the  manner  of  warning  which  was  particularly  pre- 
scribed in  the  parish  act.  But  the  manner  of  warning  a  town 
meeting  is  not  prescribed  by  any  statute  in  this  state.  The 
words  of  the  third  section  of  our  statute,  c.  114,  in  relation  to 
this  subject,  are  these,  viz.:  **  The  manner  of  summoning  the 
inhabitants  to  be  such  as  the  town  shall  agree  upon.''  Now, 
the  case  before  us  does  not  show  that  the  town  of  Alna  had  ever 
agreed  upon  the  manner  of  summoning  the  inhabitants;  but  as 
it  appears  that  they  did  assemble  in  town  meeting  at  the  time  ap- 
pointed, and  act  under  the  warrant,  by  electing  town  officers, 
raising  sums  of  money,  etc.,  we  ought  to  presume  that  they 
knew  how  they  had  been  summoned,  and  were  satisfied;  so  that, 
in  regard  to  that  meeting,  they  agreed  to  the  manner  of  sum- 
moning whatever  it  was;  their  conduct  sanctioned  it  as  a  legal 
meeting,  duly  warned  and  lawfully  assembled.  The  constable's 
returns  on  the  several  warrants  for  the  meetings  in  1825, 1826, 
and  1831,  all  bear  date  of  the  days  on  which  the  respective 
meetings  were  holden;  but  this  has  frequently  been  decided  to 
be  no  legal  objection  to  the  legality  of  the  meetings:  Thayer  ▼. 
Steams,  1  Pick.  109.  It  is  the  common  practice,  and  sanctioned 
as  legal. 

Neither  can  the  objection  prevail  which  has  been  urged  against 
the  assessment  of  1825,  on  the  ground  that  a  town  can  not 
legally  vote  money  for  parochial  purposes,  since  the  parish  act 
was  passed  in  1821.  A  similar  objection  was  made  in  Jewett  v. 
Burrouglis,  15  Mass.  464,  considered  and  overruled.  The  same 
principle  was  also  recognized  and  confirmed  by  this  court  in 
Parsansfield  v.  Dalion,  6  Greenl.  217;  Bichardson  v.  Brown,  6  Id. 
855;  and  again  in  Osgood  v.  Bradley,  7  Id.  411,  especially  in 
reference  to  the  character  and  operation  of  the  parish  act.  We 
do  not  perceive  any  weight  in  the  objection  as  to  the  supposed 
insufficiency  of  the  article,  in  relation  to  the  building  a  bridge, 
to  authorize  raising  money  for  the  purpose.  To  raise  the  sum 
mentioned  was  deemed  the  most  proper  and  effectual  measure 
for  the  purpose. 

In  answer  to  the  objection  urged  against,  the  admissibility  of 
Dole,  we  would  observe  that  the  town  meeting  of  April  4, 1831, 
must  be  deemed  to  have  been  legally  warned  and  holden,  for 
the  same  reasons  which  we  have  assigned  in  regard  to  the  meet- 
ing of  1825.  .  But  it  is  contended  that  the  town  had  no  author* 
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ity  to  pass  the  Tote,  releasing  Dole  from  all  liability  to  the  town, 
as  it  amounted,  if  it  coald  have  any  operation,  to  a  gift  of  what- 
ever sum  of  money  he  owed  the  town.  In  the  first  place,  there 
is  no  proof  that  he  did  owe  the  town  anything.  There  was  a 
question  then  depending,  wtiether  he  or  the  defendants  owed 
it.  The  town  believed  that  the  sum  in  controversy  had  neyer 
been  accounted  for  to  the  treasurer.  Dole,  while  in  office,  and, 
in  order  to  establish  the  fact  and  save  the  town  from  loss,  it 
was  deemed  most  for  the  interest  of  the  town  to  release  a 
doubtful  or  possible  claim  on  Dole.  Towns  must  always  act 
by  majorities,  and  we  are  not  aware  of  any  decision,  showing 
that  the  town  could  not  legally  release  a  debt,  as  well  as  con- 
tract one.  We  apprehend  that  perhaps  it  does  not  follow  nec- 
essarily that  a  town  may  not  expend  or  give  away  a  sum  of 
money  lawfully,  though  they  could  not  legally  reimburse  the 
treasury  by  a  tax,  voted  and  assessed  specially  for  that  pur- 
pose. In  Stetson  v.  Kempton,  13  Mass.  272  [7  Am  Dec.  145], 
the  court,  by  Parker,  0.  J.,  say:  •*  Whether  any  money  actually 
in  the  treasury,  beyond  what  is  needed  for  the  ordinary  ex- 
penses of  the  town,  and  which  is  not  appropriated,  may  not  be 
disposed  of,  in  pursuance  of  a  vote  of  the  inhabitants,  for  the 
common  defense  of  the  inhabitants,  is  a  different  question  from 
the  present,  and  which  we  need  not  now  determine.  We  confine 
ourselves  to  the  case  before  us,  which  is  that  of  a  tax  founded 
on  a  vote  to  raise  money,  etc."  The  vote  passed,  releasing 
Dole  from  liability  so  as  to  remove  the  objection  of  interest, 
operated  as  effectually  as  a  release  by  one  individual  to  another 
formally  executed.  A  corporation  may  contract  by  vote,  and 
the  vote  will  bind  the  corporation;  and  may  by  vote  release  an 
individual  from  a  contract  by  which  he  is  bound  to  such  cor- 
poration. There  can  be  no  question ,  we  think,  as  to  the  cor- 
rectness of  this  principle:  Nelson  v.  MUford,  7  Pick.  18.  It 
follows,  as  a  necessary  legal  conseqence,  that  the  vote  of  recon 
eideration,  passed  at  the  meeting  in  September  following,  vras 
wholly  unavailing.  It  did  not  and  could  not  affect  the  vested 
rights  of  Dole,  acquired  by  him  under  the  vote  passed  at  the 
April  meeting.  The  result  i?.  that  Dole  is  a  competent  witness 
and  properly  admitted.  We  have  thus  noticed  all  the  objec- 
tions of  a  legal  nature  which  have  been  urged,  and  the  rulings 
of  the  judge  upon  all  of  them,  all  of  which  we  approve.  We 
see  no  grounds  for  sustaining  the  motion  for  a  new  trial,  and 
there  must  be 
Judgment  on  the  verdict. 
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Sureties  SiONiyo  a  Shkiuft's  Bond  acknowledge  thereby  that  he  is  sach 
officer  dt  facto,  and  will  not  be  permitted  afterwards  to  deny  it  on  account 
of  any  informality  or  defect  in  his  appointment:  Police  Jwni  v.  IlaWy  20  Am« 
Dec  294. 

• 

Assessors  of  ax  Unauthobized  Town  Tax  arc  liable  in  treepass  for  tak- 
ing property  to  satisfy  it:  SteUon  v.  Kemptoti,  7  Am.  Dec.  145,  and  note. 

Pbotection  of  Tax  Collectobs  and  others  Ministerial  Officers,  by 
prooeas  regular  on  its  face:  See  the  note  to  Savaeool  v.  Doughton^  21  Am.  Deo. 
19a 


Pejepscot  Proprietobs  v.  Nichols. 

[8  Gbsknijcat,  862.] 

Parol  Dxclarations  of  a  General  Aoent,  disclaiming  title  in  his  princi- 
pal to  land,  are  inadmissible  to  prejudice  the  principal  in  an  action 
brought  by  him  to  recover  the  land,  where  the  defendant  relies  on  a  dis- 
seisin and  adverse  possession. 

Writ  of  entry  on  the  demandant's  seisin.  Plea,  the  general 
issue.  Verdict  for  the  tenant,  subject  to  the  opinion  of  the 
court  on  a  point  reserved,  the  nature  of  which  appears  from  the 
opinion. 

AUen^  for  the  demandants. 

MUchell,  for  the  tenant. 

By  Court,  Mellen,  0.  J.  The  principal  question  in  this  case 
is,  whether  the  deposition  of  Thomas  Lambert  was  properly  ad- 
mitted in  evidence.  By  the  report  it  appears  that  on  the  trial 
of  the  cause,  the  general  title  to  the  premises  demanded  was 
admitted  by  the  tenant  to  have  been  in  the  demandants;  and 
the  tenant  does  not  pretend  to  have  derived  any  title  under 
them  by  any  deed  or  other  conveyance  in  writing.  He  merely 
relies  on  a  title  by  disseisin,  which  he  contends  he  has  estab- 
lished by  the  evidence  reported.  Lambert  deposes  to  certain 
declarations  made  by  Josiah  Little,  who,  at  the  time  of  making 
them,  was  the  general  agent  of  said  proprietors.  In  reply  to 
ap  inquiry  made  by  Nichols,  he  said,  when  speaking  of  the  lot 
in  question,  "  We  do  not  own  it;  we  are  not  agents  for  it." 
He  went  on  to  observe  that  it  was  a  part  of  four  hundred  acres 
belonging  to  certain  persons  in  England.  Was  this  legal  evi- 
dence? Could  Little,  as  general  agent,  by  his  confessions, 
affect  or  impair  the  title  of  the  deinandants?  The  land  in 
question  having  been  the  undisputed  property  of  the  Pejepscot 
proprietors.  Little  could  not,  by  parol,  transfer  the  property  to 
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any  one,  or  waive  their  title,  and  thus  defeat  it  and  the  action 
brought  to  recover  the  possession  of  it.  To  allow  this,  would, 
in  effect,  be  to  repeal  and  do  away  the  unquestioned  principle 
of  law,  that  real  estate,  in  no  case,  can  be  transferred  by  parol. 
The  declarations  above  mentioned  were  calculated  only  to  de- 
ceive and  mislead  the  juiy.  What  effect  they  had  on  their 
minds  we  do  not  know;  but  they  might  have  considered  it  as 
an  abandonment  of  the  land  by  the  demandants,  and  sufficient 
to  bar  a  recovery;  and  thus  they  might  have  been  induced  to 
return  their  verdict  for  the  tenant.  As  the  proof  in  question 
might  have  had  an  influence,  and  yet  ought  not  to  have  had 
any,  we  think  the  verdict  must  be  set  aside,  and  a  new  tiial 
granted.  A  decision  on  this  point  renders  it  unnecessaiy  to 
examine  any  of  the  other  questions  which  have  been  discoflsed 
at  the  bar. 
Verdict  set  aside  and  new  trial  granted. 


DSCLAKATIOKS  OF  AOENT  AS  EviDENGB  AOAINST    PBUrOIPAIii. — See  Thott' 

himer  v.  Brinekerhoff,  21  Am.  Dec.  155,  and  other  cases  in  this  nriei^  cited 
in  the  note  thereto:   Wel^  v.  Carter,  19  Id.  473. 


FOLSOM   V.    MUSSEY. 

[8  OfaMEXULAW,  400.] 

Factob  Gaubino  a  Loss  to  his  Principal  bt  Want  ov  Dhjosbtcb  is  bound 
to  make  it  good. 

Principal  is  not  Bound  to  Give  Special  Dibxctions  to  his  fsctor  as  to  tfas 
collection  of  a  note  taken  by  the  latter  for  goods  sold  for  his  pfrindpaL 

Principal  is  Oblioed  to  Reimburse  his  Factor  for  expenses  incurred  in  his 
business,  and  is  not  bound  to  make  any  express  promise  to  thai  effect 
before  the  factor  is  called  on  to  act. 

Parol  Evidence  Kespegtino  the  Consideration  ov  a  Wriitbn  Contract  it 
admissible  in  all  cases  between  the  original  parties. 

Partial  Failure  of  Consideration  of  Kotb  Provable  bt  Parol.— In 
an  action  on  a  note  given  by  a  factor  to  his  principal,  for  the  estimated 
amount  of  goods  and  purchaserB'  notes  on  hand,  on  a  nominal  sale  mads 
to  preserve  the  principal's  property  from  being  sacrificed  by  his  crad- 
itors,  it  may  be  shown  that  there  was  a  verbal  agreement  at  the  time^ 
that  the  factor  was  to  be  liable  only  to  the  extent  of  the  actual  sales  and 
collections  made,  the  same  as  if  no  note  had  been  given,  and  that  thers  is 
a  partial  failure  of  consideration  to  the  extent  of  the  difference  betweca 
the  face  of  the  note  and  the  amount  realized  from  such  sales  and  ooUee> 
tions. 

Faotor  is  not  LiABf.B  FOR  A  FAILURE  TO  COLLECT  the  amount  of  a  pozdias- 
er's  note  on  hand  in  such  a  case,  unless  he  hai  become  a  guarantor  d  i% 
or  has  been  guilty  of  negligence. 
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Assuiipsrr  on  a  note  from  he  defendant  to  the  plaintiff. 
Plea,  tlie  general  issue.  The  defendant  insisted  that  he  was 
not  liable  beyond  the  amount  already  paid  on  the  note,  and 
gaYe  evidence  of  the  following  circumstances  in  support  of  his 
defense,  which  was  admitted  against  the  plaintiff's  objection: 
The  plaintiff  had  been  in  the  habit  of  sending  lumber  to  the  de- 
fendant, a  wharfinger,  for  sale,  the  latter  sometimes  selling  for 
cash  and  sometimes  on  credit,  crediting  the  plaintiff  with  the 
amoont  of  such  sales,  but  it  being  understood  that  he  was  not 
to  be  the  plaintiff's  debtor  until  he  had  actually  received  the 
money.  The  plaintiff,  becoming  apprehensive  that  his  creditors 
were  about  to  seize  and  sacrifice  his  property,  made  a  nominal 
sale  to  the  defendant  of  the  lumber  which  the  latter  had  on 
hand,  including  the  amounts  outstanding  owing  from  purchas- 
ers. The  note  now  in  suit  was  given  for  the  estimated  value  of 
the  lumber,  the  sums  standing  to  the  plaintiff's  credit  on  the 
defendant's  books  for  sales  already  made  being  included.  It 
was  agreed,  however,  that  the  defendant  should  sell  the  lumber, 
collect  the  sums  outstanding,  and  account  to  the  plaintiff  in  the 
same  way  as  if  no  note  had  been  given,  his  liability  not  to  be 
changed  or  affected  by  the  note.  Among  the  amounts  outstand- 
ing was  a  note  previously  taken  by  the  defendant  in  the  plaint- 
iff's  name  from  one  Houdlette  for  lumber,  which  note  was  in- 
dorsed by  the  plaintiff  and  delivered  to  the  defendant,  when  the 
note  now  in  suit  was  given,  and  was  included  in  the  amount 
thereof.  Houdlette  being  engaged  in  an  extensive  business, 
the  defendant  took  no  steps  to  collect  the  note  from  him  until 
after  its  maturity.  Houdlette's  solvency  then  began  to  be  sus- 
pected, and  the  defendant  immediately  took  active  and  prudent 
steps  to  secure  the  debt,  but  failed  to  do  so,  and  the  amount 
was  lost.  This  sum,  the  defendant  insisted,  should  be  deducted 
from  his  note  to  the  plaintiff. 

The  defendant  requested  that  the  jury  be  instructed:  1.  That 
as  the  plaintiff  resided  only  forty  or  fifty  miles  from  the 
defendant's  place  of  business  and  was  frequently  there,  the  de- 
fendant was  not  bound  to  sue  Houdlette  without  his,  the  plaint- 
iff's express  request.  2.  That  the  plaintiff,  knowing  Houdlette, 
was  bound  to  give  the  defendant  such  specific  instructions  in 
the  premises  as  he  wished  him  to  follow.  3.  That  without 
such  instructions  he  was  not  guilty  of  negligence  in  failing  to 
sue,  particularly  at  his  own  expense.  These  instructions  were 
refused,  and  the  judge  charged  the  jury  that  if  they  should  find 
kliat  the  defendant  might,  by  due  diligence,  between  the  matur* 
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it  J  cf  the  Dote  aii4  the  time  when  he  began  to  try  to  secure  it, 
haYe  obtained  payment  of  it  or  sufficieDt  security,  he  could  not 
make  the  plaintiff  bear  the  loss.  Verdict  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  the  propriety  of  the  instruc- 
tions given  and  refused.  A  motion  for  a  new  trial  was  subse- 
quently filed  on  the  ground  of  newly  discovered  evidence. 

EvanSy  for  the  plaintiff,  claimed:  1.  That  the  evidence  intro- 
duced by  the  defendant  was  inadmissible,  because  the  effect  of 
it  was  to  vary  a  written  contract:  Stackpole  v.  Arnold,  11  Mass. 
27  [6  Am.  Dec.  150];  HuiU  v.  Adams,  7  Id.  518;  6  Id.  519;  Han- 
9on  V.  Stetson,  5  Pick.  508;  Rosey.  Learned,  14  Mass.  154;  Wood- 
bridge  v.  Spooner,  3  Bam.  &  Aid.  233;  Free  v.  Hawkins,  1  Moore, 
635;  HoarcY.  Oraham,  3  Camp.  57;  Richards  v.  KiUiam,  10  Mass. 
244;  Preston  v.  Merceau,  2  W.  Bl.  1249;  FiWiugh  v.  Bunyon,  8 
Johns.  375;  Thompsm  v.  Ketchum,  Id.  189  [5  Am.  Dec.  332]; 
Howes  v.  Barker,  3  Id.  498  [3  Am.  Dec.  526];  Deland  v.  Ames- 
bury  Ilfg,  Co.,  7  Pick.  244.  2.  That  the  consideration  was 
sufficient:  Amherst  Academy  y.  Cowles,  6  Pick.  432  [17  Am.  Dec. 
387];  Howard  v.  Wiiham,  2  Greenl.  393;  Train  v.  Gold,  5  Pick. 
384. 

Allen,  for  the  defendant. 

By  Court,  Weston,  J.  The  defendant  having  received  the 
Houdlette  note  in  the  course  of  his  business  as  the  factor  and 
agent  of  the  plaintiff,  and  holding  it  afterwards  in  the  same 
capacity,  was  bound  to  use  due  diligence  in  its  collection. 
Fidelity  in  his  trust  is  imposed  by  the  relation  in  which  he 
stood.  In  all  transactions  of  trade  and  commerce,  the  law 
requires  promptness  and  vigilance  on  the  part  of  agents,  and 
of  all  persons  who  happen  to  be  intrusted  with  the  business  of 
others.  This  is  a  principle  too  well  settled  to  require  the  cita- 
tion of  authorities  for  its  support;  and  if  they  were  necessaiy, 
those  cited  by  the  counsel  for  the  plaintiff  are  full  to  this  effect. 
If,  from  the  want  of  diligence  by  the  factor,  a  loss  arises  to  the 
principal,  the  factor  is  bound  to  make  it  good.  If  the  jury 
were  satisfied  that  the  Houdlette  note  was  lost  by  a  want  of 
diligence  on  the  part  of  the  defendant,  they  ^ere  instructed 
that  the  defendant  had  no  claim  to  be  allowed  the  amount  of 
that  note  against  the  plaintiff. 

It  was  not  incumbent  on  the  plaintiff  to  give  special  dixee* 
tions  as  to  the  course  to  be  pursued  by  the  defendant.  That 
would  depend  ipon  what  the  exigency  of  the  case  required ;  which 
«he  defendant,  residing  more  in  the  neighborhood  of  Houdlette 
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than  the  plaintiff,  had  the  best  means  of  knowing.  But  if  that 
had  not  been  the  case,  the  business  was  deputed  to  him,  and 
the  plaintiff  had  a  right  to  expect  that  it  would  be  faithfully 
performed.  The  plaintiff  was  under  no  obligation  to  pledge 
himself  expressly  to  reimburse  any  expense  the  defendant 
might  necessarily  incur  in  his  business.  This  obligation  the 
law  imposed  upon  him  without  a  direct  promise.  We  are 
therefore  satisfied  that  the  instructions  requested  were  properly 
withheld,  and  that  those  given  to  the  jury  were  warranted  by 
law. 

These  are  the  only  points  reserved  by  the  report;  but  as  there 
is  to  be  a  new  trial,  ou  account  of  newly-discovered  evidence, 
we  have  looked  into  the  question  raised  at  the  former  trial,  and 
insisted  upon  in  argument  by  the  counsel  for  the  plaintiff,  as  to 
the  admissibility  of  the  evidence  upon  which  the  defense 
turned. 

It  is  an  undoubted  rule  of  the  common  law,  that  parol  testi- 
mony shall  not  be  received  to  vary  or  contradict  a  written  con- 
tract. In  support  of  this  principle,  many  cases  have  been 
cited.  That  the  defendant  did  make  the  contract  declared  on 
is  not  to  be  controverted.  It  is  a  note  of  hand,  which,  like  a 
specialty,  imports  a  consideration,  and,  indeed,  acknowledges 
one.  Shall  this  written  acknowledgment  be  contradicted  by 
parol  evidence?  The  rule  upon  which  the  defendant  relies, 
strictly  understood,  would  exclude  it.  And  jet  that  such  evi- 
•  dence  is  admissible  for  this  purpose  is  as  well  settled  as  the 
rule.  Between  the  decisions  which  illustrate  and  enforce  the 
rule,  and  those  which  recognize  the  exception,  there  may  be  an 
apparent  discrepancy.  But  that  will  generally  be  found  to 
arise  from  the  different  aspects  in  which  they  have  been  viewed. 

The  case  of  Barker  v.  Prentiss,  6  Mass.  430,  and  the  opinion 
of  Chief  Justice  Parsons  there  given,  has  maintained  its  ground 
in  practice,  although  the  language  used  in  subsequent  opinions, 
cited  for  the  plaintiff,  appear  sometimes  to  lose  sight  of  the 
distinctions  there  made.  The  position  laid  down  in  that  case 
is,  that  in  all  written  simple  contracts  evidence  of  the  consid- 
eration may  be  received  between  the  original  parties.  And  this 
is  the  uniform  practice  of  our  courts.  If  upon  this  inquiry  it 
results  that  there  was  no  consideration,  or  that  it  has  failed 
totally  or  partially,  or  that  the  contract  was  signed  under  mis- 
take or  misapprehension,  the  rights  of  the  parties  are  deter- 
mined, as  the  justice  of  the  case  requires,  upon  a  view  of  all  the 
facts.     The  plaintiff  fails  to  recover,  or  he  recovers  a  part  only 
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of  what  the  note  or  other  contract  ezpreBses^  according  to 
equity  and  good  conscience.  Of  this  character  was  the  evi* 
dence  received  in  the  case  before  us.  It  went  to  the  considera- 
tion. The  lumber  which  formed  part  of  the  consideration  of 
the  note  was  assumed  to  be  worth  a  certain  sum;  but  its  final 
value  was  to  depend  on  the  sales.  If  overvalued,  there  would 
be  a  failure  of  consideration  by  the  amount  of  the  excess.  If 
undervalued,  the  defendant  was  to  pay  the  difference.  As  the 
estimate  fell  short  of  the  value  as  ascertained^  this  part  of  the 
evidence  operated  in  favor  of  the  plaintiff. 

With  regard  to  that  part  of  the  note  in  suit,  which  arose 
from  the  Houdlette  debt,  if  that  was  not  at  the  defendant's 
risk,  if  lost  without  negligence  imputable  to  him,  there  would 
be  a  failure  of  consideration  to  that  amount.  Now,  the  evi- 
dence proves  that  the  defendant  did  not  become  the  guarantor 
of  the  Houdlette  note,  and  that  it  was  not  taken  at  his  risk.  It 
has  been  lost.  That  loss  must  fall  upon  the  plaintiff,  unlea 
negligence  in  relation  to  it  is  chargeable  upon  the  defendant 


Factor  not  Liablb  fob  Loss  raoM  iNSOLVEVorof  a  porchaaer  oo  ofiidit^ 
when:  Oreely  v.  BarUett,  10  Am.  Dec.  54. 

Pabol  Evidencb  is  Admtsstblb  to  Pbovb  Want  or  CovsmnAxniv 
for  a  note  in  an  action  between  the  original  parties:  StadtpoU  v.  AmoU  6 
Am.  Dec.  150.  So  against  an  indorsee  with  notice:  Le  Blanc  v.  Sattgiair,  13 
Id.  377,  and  note.  As  to  the  admissibility  of  parol  evidence  toaching  the 
consideration  of  deeds  and  other  writings  generally,  see  Sckemerham  v.  Foa- 
derheyden,  3  Am.  Dec.  304,  and  note;  0*Neale  v.  Lodge,  I  Id.  377;  Sneed  v. 
Hooper,  5  Id.  691;  Harvey  v.  Alexander,  10  Id.  519;  Bowen  v.  Bell,  11  U. 
286;  Oraoes  v.  Carter,  Id.  786;  Erwin  v.  Saunders,  13  Id.  620;  Harrimn  ▼. 
Laverty,  Id.  283;  Belts  v.  CTnion  Bank  qf  Maryland,  18  Id.  283,  sod  note} 
WhUbeeh  v.  Whxtbeek,  Id.  503,  and  note;  BuOard  v.  Briggs^  19  Id. 
Edrington  v.  Harper,  20  Id.  145;  Tyler  v.  Carlton,  Id.  357. 


Lawson  v.  Lovejoy. 

18  OmKKKLMAW,  406.] 

Ck)NTRACis  or  AN  Int&kt,  which  the  conrt  can  prononnce  to  be  to  bis  pr^v- 
dice,  are  void;  surh  as  are  of  an  uncertain  nature  as  to  benefit  or  preja- 
dice  are  voidable;  and  such  as  are  for  his  benefit,  as  for  neoossaries,  etc, 
are  valid. 

BATincATioN  or  AN  Infant's  Voidable  Contract  most  be  something 
more  than  a  mert  acknowledgment  of  the  debt,  bat  it  need  not  be  a 
direct  promise  to  pay  or  perform. 

Batifigation  mat  be  Inferred,  after  an  infant  has  been  of  age  a 
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able  tiiae^  from  lua  pomtdye  acts  in  favor  of  the  contract^  or  from  his 
tacit  asaent  under  circnmstanoes  not  excnaing  silence. 
CoirrsBsioN,  ajter  Ck>iiiKo  of  Aob,  of  Chattels  Pubohased  dnring  in- 
fancy, to  one's  own  use,  and  receiving  the  avails,  is  a  sufficient  confirma- 
tion of  the  purchase  to  uphold  a  negotiable  note  given  therefor  by  the 
infant^  in  the  hands  of  an  indorsee. 

Assumpsit  bj  the  indorsee  against  the  maker  of  a  note.  De- 
fense, infancy.  The  case  was  submitted  to  the  court  on  these 
(acts:  The  note  was  given  by  the  defendant  while  an  infant,  for 
a  yoke  of  oxen  purchased  by  him.  On  coming  of  age,  after  the 
maturity  of  the  note,  he  converted  the  oxen  to  his  own  use, 
and  received  the  avails. 

D.  Wmama,  for  the  plaintiff,  cited  3  Mau.  &  Sel.  481;  1  Pick. 
124;  1  Yem.  182. 

Boutelle,  for  the  defendant,  cited  16  Mass.  460;  1  Pick.  203, 
223. 

By  Court,  Pabbis,  J.  It  seems  to  be  a  well-settled  principle 
ihat  such  contracts  of  an  infant  as  the  court  can  pronounce  to 
be  to  his  prejudice,  are  void;  such  as  are  of  an  uncertain  na- 
ture, as  to  benefit  or  prejudice,  are  voidable,  and  may  be  con- 
firmed or  avoided  at  his  election,  and  such  as  are  for  his  benefit, 
as  for  necessaries,  instruction,  and  the  like,  are  valid. 

The  law  so  far  protects  him,  in  the  second  class  of  contracts^ 
as  to  afford  him  an  opportunity,  when  arrived  at  full  age,  to 
eonaider  his  bargain,  its  probable  tendency  and  effect,  to  review 
the  circumstances  under  which  it  was  made,  and  having  weighed 
its  advantages  and  disadvantages,  to  ratify  or  avoid  it.  If  it  be 
ratified,  the  original  contract  becomes  binding,  and  may  be  en- 
forced. The  ratification  gives  life  and  validity  to  the  old  prom- 
ise, and  if  the  contract  be  enforced  at  law,  it  will  be  by  an 
action  on  the  original  agreement,  and  not  on  the  ratification. 
But  a  ratification  must,  on  the  one  hand,  be  something  more 
than  a  mere  acknowledgment  of  the  debt;  while,  on  the  other, 
it  need  not  be  a  direct  promise  to  pay  or  perform.  A  direct 
promise  is,  indeed,  evidence  of  a  ratification,  but  not  the  only 
eiridence.  The  contract  of  an  infant  may  be  rendered  as  valid 
when  he  arrives  at  full  age,  by  his  mere  acts  as  by  the  most  di- 
rect and  unequivocal  promise.  His  confirmation  of  the  act  or 
deed  of  his  infancy  may  be  justly  inferred  against  him,  after  he 
has  been  of  age  for  a  reasonable  time,  either  from  his  positive 
acts  in  favor  of  the  contract,  or  from  his  tacit  assent,  under  cir- 
eomstances  not  to  excuse  his  silence.     It  was  even   said  by 
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Chief  Justice  Dallas,  in  Holmes  t.  Blogg,  8  Taunt.  35,  that  in 
eTery  instance  of  a  contract  -voidable  only,  by  an  infant  on 
coming  of  age,  the  infant  is  bound  to  give  notice  of  disaffirm- 
ance of  such  contract  in  reasonable  time.  Although  this  doc- 
trine may  not  haye  been  fully  recognized  to  its  utmost  extent, 
yet  such  circumstances  as  show  that  the  infant  either  received 
a  benefit  from  the  contract  after  he  arrived  at  full  age,  or  did 
something  from  which  assent  might  be  presumed,  hkve 
frequently  been  adjudged  sufficient  evidence  of  a  ratification, 
such  as  the  silence  of  the  infant  after  his  arrival  at  full  age, 
coupled  with  his  retaining  possession  of  the  consideration,  or 
availing  himself  in  any  manner  of  his  conveyance:  Hubbard  v. 
Cummings,  1  Qreenl.  11;  Dana  v.  Caomba,  6  Id.  89  [19  Am. 
Dec.  194].  So,  if  an  infant  lease  land,  and  after  he  come  of  age 
receive  rent;  this  is  equivaleut  to  an  express  promise  that  the 
lease  shall  stand,  and  the  infant  is  bound  by  it:  A»hfield  v.  Ask- 
field,  Sir  W.  Jones,  157;  Litt.  sec.  258.  So,  if  an  infant  take  a 
lease  for  years  rendering  rent,  which  is  in  arrear  for  several  years 
when  he  comes  of  age,  and  he  thereafter  continues  in  posses- 
sion. This  makes  the  lease  good  and  him  chargeable  with  all 
the  arrears  which  accrued  during  his  minority;  for  though  at 
full  age  he  might  have  disaffirmed  the  lease,  and  thereby  have 
avoided  payment  of  the  arrears,  yet  his  continuance  in  posses- 
sion after  his  full  age,  ratifies  and  affirms  the  contract  ab  vi- 
Uio:  Com.  Dig.  Enfant,  c.  6;  Evelyn  v.  Chichester,  3  Burr.  1717. 
So,  receiving  interest  on  a  contract:  F^anhlin  v.  Thomdwry,  1 
Yem.  132.  The  occupancy  of  lands  taken  in  exchange  for 
other  land:  CecU  v.  Salisbury,  2  Yem.  225.  And  any  other  act 
indicating  an  intention  to  affirm:  Kline  v.  Be^,  6 Conn.  49L 

The  law  wisely  protects  youth  from  the  impositions  of  those 
who  might  be  disposed  to  take  advantage  of  their  inexperienoe, 
and  compels  them  to  the  performance  of  no  engagements  or  the 
payment  of  no  debts  contracted  within  age,  except  such  as  are 
for  necessaries  suited  to  their  condition  in  life.  But  while  it 
affords  this  protection  as  a  shield,  it  will  not  sanction  its  use  as 
an  offensive  weapon  of  injustice,  by  which  the  unsuspecting 
and  honest  community  are  to  be  defrauded  of  their  property. 
The  privilege  is  afforded  for  no  such  purpose.  The  law  requires 
of  the  infant  the  strict  performance  of  his  engagement,  if  sab- 
sequent  to  his  arrival  at  age  it  has  been  ratified  and  confirmed, 
either  by  a  new  promise,  or  by  any  act  by  which  an  acquies- 
cence is  implied.  But  if  there  have  been  no  such  ratification 
•ind  he  repudiate  the  contract,  common  honesty  will  not,  and 
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legal  principles  ought  not  to  permit  him  to  retain  the  considera* 
tion  which  was  the  foundation  of  the  promise  he  thus  avoids. 
He  should  place  himself  and  the  person  with  whom  he  con- 
tracted in  the  same  situation  as  if  no  contract  had  been  made. 
Surely  he  ought  not  to  be  permitted  to  keep  all  and  pay 
nothing. 

But  in  this  case  we  are  not  called  upon  to  decide  whether  the 
law  would  afford  any  remedy  for  one  who  had  sold  his  chattels 
to  an  infant,  by  whom  they  had  been  converted  into  cash  dar- 
ing infancy,  there  having  been  no  subsequent  confirmation  of 
the  contract.  If  the  principles  which  have  been  recognized  by 
this  court  in  HvJbibard  v.  Cumminga,  and  Dana  v.  Coombs,  stand 
unshaken,  as  we  think  they  do,  and  can  be  applied  to  contracts 
for  personal  as  well  as  real  property,  as  we  think  they  may,  the 
contract,  which  is  the  foundation  of  this  action,  was  fully 
ratified  by  the  acts  of  the  defendant  after  he  arrived  at  full  age. 

According  to  the  agreement  of  the  parties,  the  defendant 
must  be  defaulted. 


Contracts  of  Infants  when  Voidable,  Void,  or  Binding. — See  PhU^ 
T.  Oreen,  13  Am.  Bee  124;  WiUardv.  Stone,  17  Id.  496;  Campbell  y.  Stakes, 
19  Id.  561;  Fridge  v.  State,  20  Id.  463;  Oliverv.  Houdlet,11d,  134,  and  note; 
WhUney  v.  Dutch,  Id.  229,  and  note. 

Ratification  of  Contract  by  Infant. — See  on  this  sabject,  Rogers  v. 
Hurdy  4  Am.  Dec.  182,  and  note;  Martin  v.  Mayo,  6  Id.  103;  Whitney  v. 
Dutch,  7  Id.  229,  and  note;  Overbaeh  v.  Heermanee,  14  Id.  546;  Cheshire  v. 
Barrett,  17  Id.  786,  and  note;  Bigelow  v.  Kinney,  21  Id.  569. 


Bailet  v.  Fillebbown. 

[0  Gbkbhubat,  12.] 

EzjBOUTiON,  FOR  THE  Debt  OF  A  TENANT  AT  WiLL  of  a  farm,  may  be  levied 
on  hay  in  the  bam,  which  has  not  been  actually  delivered  to  the  lessor, 
notwithstanding  an  agreement  by  snch  tenant  that  the  lessor  may  hold 
all  the  hay  oat  on  the  farm  as  security  for  the  rent. 

Trespass  for  taking  and  carrying  away  certain  hay.  The 
plaintiff,  hy  his  agent,  Otis  Briggs,  had,  in  Apitl,  1828,  made 
an  agreement  with  one  Waterman  for  the  use  and  occupation  of 
his,  the  plaintiff's,  farm  by  the  latter  for  one  year  certain,  and 
for  five  years  if  the  plaintiff  should  a^ee  to  it.  Waterman,  at 
the  time,  made  and  signed  a  memorandum  of  An  agreement 
with  the  plaintiff's  agent,  to  the  effect  that  "  not  having  time  to 
execute  a  formal  lease,''  he  agreed  "  that  all  the  hay  that  may 
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be  cut  on  said  farm  shall  be  holden  hj  said  agent,  as  securitj, 
till  payment  of  the  rent,  seventy-two  dollars  per  year,  shall 
be  pnid."  The  hay  in  question  was  cut  in  1828,  and  placed  in 
the  barn,  where  it  was  levied  on  by  the  defendant,  under  an 
execution  against  Waterman.  The  plaintiff's  agent  had  never 
taken  possession  of  it,  and  was  not  on  the  premises  from  the 
time  the  agreement  was  made  until  the  day  of  the  sale  on  exe- 
cution, when  he  went  to  the  barn,  and  wrote  on  the  advertise- 
ment, forbidding  the  officer  to  sell  the  hay,  as  it  was  the  plaint- 
iff's property.  There  was  no  delivery  of  the  hay  to  him  then. 
Waterman  not  being  present.  A  nonsuit  was  ordered,  subject 
to  the  opinion  of  this  court,  as  to  whether  or  not  the  plaintiff 
could  maintain  the  action. 

Brown,  for  the  plaintiff,  cited  Starr  v.  Jackson,  11  Mass.  119; 
2  Salt.  160;  1  Cru.  Dig.  263;  Co.  Lit.  66,  66, 116;  Aikins  v. 
Barwickj  1  Str.  165;  Yelv.  164;  Beaumont  y.  Crane,  14  Mass. 
400. 

Kent,  for  the  defendant,  cited  Butierfidd  y.  Baker,  5  Pick. 
622;  Waite,  appellant,  7  Id.  100  [19  Am.  Dec.  262];  Stewart  v. 
Doughty,  9  Johns.  108;  Smith  v.  Putnam,  3  Pick.  221;  lAckbar- 
row  v.  Mason,  6  East,  27;  Heywood  v.  Warren,  4  Camp.  291; 
Parks  V.  HaU,  2  Pick.  212. 

By  Court,  Mellen,  C.  J.  The  lease  to  Waterman  was  a  lease 
at  will;  but  it  does  not  appear  that  it  has  been  determined  by 
either  party.  According  to  the  written  promise  or  agreement 
of  Waterman,  all  the  hay  that  might  be  cut  on  the  farm  was  to 
be  held  by  Otis  Briggs,  the  agent  of  the  plaintiff,  as  security, 
till  payment  of  the  seventy-two  dollars  rent  per  year  should  be 
made.  The  hay  was  put  into  the  barn  on  the  farm,  but  no  pos- 
session was  ever  taken  of  it  by  said  Briggs;  though,  after  the 
defendant  had  seized  it  by  virtue  of  an  execution  against 
Waterman,  he  went  to  the  barn  and  left  notice  to  the  defend- 
ant not  to  sell  the  hay.  The  case  of  BvJierfield  v.  Baker,  cited 
by  the  counsel  for  the  defendant,  is  almost  exactly  like  the  one 
before  us;  and  the  decision  seems  to  rest  on  sound  and  well- 
settled  principles.  The  hay,  when  made  aud  placed  in  the 
barn,  was  the  tenant's  hay,  and  remained  in  his  possession  till 
seized  on  execution.  The  plaintiff  should  have  protected  the 
intended  lien  for  his  security,  by  holding  possession.  Unless 
these  principles  are  applied  in  such  cases  as  these,  it  will  be  in 
the  power  of  a  tenant,  by  making  such  an  arrangement  as  was 
made  by  the  plaintiff  and  Waterman,  to  secure  to  himself  the 
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complete  control  and  enjoTment  of  the  fruits  of  his  labor  and 
the  prodnce  of  the  farm  he  may  occupy,  without  being  compel- 
lable to  appropriate  any  portion  thereof  to  the  payment  of  his 
debts.  This  is  a  consideration  that  should  not  be  disregarded. 
We  think  the  case  must  be  decided  on  the  same  principles  as 
though  the  lease  had  been  in  writing  for  a  limited  time.  Our 
opinion  is,  that  on  the  facts  before  us,  the  action  is  not  main* 
tainable.  The  nonsuit  is  confirmed. 
Judgment  for  defendant. 

Weston,  J.,  being  related  to  the  defendant^  did  not  sit  in 
this  cause. 


Lrtino  of  Laitd  fob  Shabb  of  Chop  is  held,  in  De  MoU  y.  Hagerman,  18 
Am.  Deo.  443^  not  to  oonetitate  the  teclmical  relation  of  landlord  and  tenant^ 
but  to  render  the  lessor  and  lessee  tenants  in  common  of  the  crop.  See  the 
cases  dted  in  the  note  to  that  decision.  In  Symonda  ▼.  Hall,  37  Me.  357,  it 
is  held,  citing  the  principal  case,  and  Dockham  v.  Parker,  post^  that  where  it 
is  agreed  in  the  lease  that  the  crop  shall  be  divided  between  the  landlord  and 
tenant^  the  property  in  the  crop  remains  in  the  tenant  until  the  division,  and 
the  landlord  has  no  claim  thereto  in  rem.  It  was  held  in  Kelley  v.  Weston,  20 
Me.  233,  that  where  a  tenant,  in  consideration  of  being  permitted  to  remain 
in  the  occupation  and  use  of  a  farm,  agreed  that  the  landlord  should  have  all 
the  hope  raised  thereon,  and  that  he,  the  tenant,  would  harvest  and  bag 
them,  delivery  of  the  hops  was  not  necessary  to  pass  the  property  to  the 
landlord,  as  it  was  never  in  the  tenant.  Bailey  v.  FiUebrown  and  Dockham  v. 
Parker f  paei,  were  there  referred  to  as  not  beinpr  analogous,  for  the  reason 
that^  in  those  cases,  the  provision  in  the  contract  of  letting  that  the  crop 
should  be  held  as  security  for  the  payment  of  rent,  showed  that  the  property 
therein  was  in  the  tenant,  and  not  in  the  landlord. 

Tbhamt  at  Will  is  the  Lsgal  0  wnxb  of  thb  Obop  raised  during  the  ten* 
•Dfly.    So  held  in  Sherburne  v.  Jones,  20  Me.  72,  citing  the  principal  case. 


im;*;^! 


►N  V.  Tatlob. 

[0  QSBNLXAT,  43.1 

To  RuK  THX  Ldibs  of  Watsb  Lots  vbom  the  UPLAin>  to  low- water  mark, 
under  the  colonial  ordinance  of  1641,  draw  a  base  line  between  the  two 
oomen  of  each  lot  where  they  strike  the  shore,  and  from  these  corners 
extend  parallel  lines  perpendicular  to  the  base  line  to  low-water  mark, 
and  if  the  shore  line  is  straight,  the  lines  thus  extended  will  be  the 
boundaries  of  each  lot. 

Wbkbs  thb  Shorb  Linb  is  Cubyed,  either  regularly  or  irregularly,  so  that 
the  lines  of  adjoining  lots  thus  extended  diverge  from,  or  interfere  with 
each  other,  the  triangular  parcels  thrown  out  or  included  thereby  must 
be  equally  divided  between  the  adjoining  proprietors. 
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Tbb8pa88  qtmre  clausum  fregU.  The  facts  being  agreed,  the 
question,  submitted  to  the  court  without  argument,  was  as  to 
how  the  side  lines  of  the  adjoining  lots  of  the  parties  were  to  be 
extended  from  the  upland  to  low-water  mark,  under  the  colonial 
ordinance  of  1641. 

OUmariy  for  the  plaintiff. 

Abbot,  for  the  defendant. 

By  Court,  Mellen,  0.  J.  By  the  plan,  which  is  made  a  part 
of  the  case,  it  appears  that  the  upland  part  of  the  locus  in  qu4>, 
described  in  the  second  count  (a  noUe  prosequi  having  been  en- 
tered as  to  the  first  count),  is  bounded  on  the  south-easterly  side 
by  a  lot  of  the  defendant's,  and  that  the  course  of  the  side  lines 
of  both  lots  is  north-easterly  to  Kenduskeag  stream,  and  making 
an  angle  with  the  same  of  nearly  forty-five  degrees.  The  mar- 
gin of  the  stream  is  straight  where  the  upland  of  the  lots  adjoins 
it.  The  question  submitted  is,  in  what  direction  the  side  lines 
of  the  plaintiff's  flats  are  to  run  from  the  termination  of  the  side 
lines  of  the  upland.  The  flats  in  controversy,  where  the  alleged 
trespass  was  committed,  are  claimed  by  both  parties,  each  claim- 
ing them  as  appurtenant  to  his  upland  lot,  in  virtue  of  the 
colonial  ordinance  of  1641,  or  rather  of  the  principle  of  that 
ordinance,  as  a  part  of  our  common  law.  The  language  of  the 
ordinance  is  ''  that  in  all  creeks,  coves,  and  other  places  about 
and  upon  salt  water,  where  the  sea  ebbs  and  flows,  the  proprie- 
tor of  the  land  adjoining  shall  have  propriety  to  the  low-water 
mark,  where  the  sea  doth  not  ebb  above  a  hundred  rods,  and  not 
more  wheresoever  it  ebbs  further."  The  above  expression,  **  to 
the  low-water  mark/'  seems  evidently  to  imply  to  the  low-water 
mark  in  the  nearest  direction  and  without  any  regard  to  the 
•course  of  the  side  lines  of  the  upland  to  which  the  flats  are  ad- 
joining and  appurtenant;  and  the  court  appear  to  have  adopted 
this  principle  in  the  case  of  EustY,  The  Boston  MUl  Corporaiion, 
6  Pick.  158,  to  which  our  attention  has  been  called.  Such  a 
construction  seems  more  consistent  than  any  other  with  the  re- 
spective rights  of  contiguous  owners  of  upland;  and  in  some 
oases,  where  the  upland  adjoins  a  cove,  and  the  contiguous  lots 
are  so  laid  out  or  bounded  as  that  their  side  lines  strike  the 
cove,  as  some  of  them  necessarily  must,  obliquely,  the  above 
rule  must  be  applied  as  the  general  rule  of  construction;  other- 
wise, the  extension  of  the  side  lines  of  one  of  the  upland  lots  in 
ft  straight  direction  might,  in  some  cases,  deprive  an  adjoining 
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lot  of  all  benefit  of  flats;  and,  according  to  the  following  plan 
marked  A,  it  would  cut  off  from  lot  No.  6  most  of  the  benefits 
of  the  flats  adjoining  it: 


After  a  careful  examination  of  the  subject,  we  perceive  but 
one  construction  or  application  of  the  principle  of  the  ordinance 
which  will  do  justice  to  all  concerned.  The  mode  of  applying 
the  principle  is  this:  Draw  a  base  line  from  the  two  comers  of 
each  lot,  where  thej  strike  the  shore;  and  from  those  two  cor* 
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ners  eziend  parallel  lines  to  low-water  mark»  at  right  anglea 
with  the  base  line.  If  the  line  of  the  shore  be  straight,  as  in 
the  case  before  us,  there  will  be  no  interference  in  running  the 
parallel  lines.  If  the  flats  lie  in  a  cove,  of  a  regular  or  irrega- 
lar  curvature,  there  will  be  an  interference  in  running  such 
lines,  and  the  loss  occasioned  bj  it  must  be  equally  borne  or 
gain  enjoyed  equally  by  the  contiguous  owners,  as  appears  bj 
the  following  plan,  marked  B: 
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Bj  the  foregoing  plan,  it  will  be  noticed  that  the  parallel 
lines,  running  at  right  angles  with  the  base  lines,  are  merely 
dotted,  while  the  base  lines  and  the  true  division  lines  between 
the  flats  belonging  to  the  respective  upland  lots  are  distinctly 
drawn.  It  will  also  be  seen  that  each  of-  the  lots,  1,  2,  5,  6, 
have  their  appurtenant  flats  converging  from  the  upland  to  low- 
water  mark,  in  consequence  of  the  recess  and  curvature  of  its 
margin;  while  the  lots  3  and  4  have  their  appurtenant  flats 
wider  at  low-water  mark  than  where  they  join  the  upland,  in 
consequence  of  the  projection  of  each  lot  into  the  stream.  On 
the  same  principle,  where  there  is  an  extended  projection  of 
upland  of  any  form,  or  an  island,  belonging  to  different  owners, 
each  one's  lot  being  bounded  on  the  sea,  or  the  tide  water  in 
which  the  island  is  situated,  the  surplus  width  of  the  flats  at 
low-water  mark,  arising  from  the  form  of  the  upland,  must  be 
divided  among  the  contiguous  owners  of  such  upland,  and  the 
mode  of  division  and  the  result  are  to  be  ascertained  by  draw- 
ing base  and  parallel  lines  in  the  manner  before  mentioned, 
and  then  making  an  eqiial  division  of  the  surplus.  By  this 
process,  justice  will  be  done  and  all  interference  of  lines  and 
titles  prevented. 

We  are  not  aware  of  any  cases  where,  in  apportioning  appur- 
tenant flats  among  contiguous  owners  of  upland,  the  foregoing 
piinciples  and  mode  of  proceeding  would  not  be  properly  ap- 
plicable as  the  rule  of  decision.  Still  we  do  not  undertake  to 
affirm  that  there  may  not  be  some  peculiarity  in  the  form  of  the 
upland  to  which  flats  are  appurtenant,  and  some  peculiarity  of 
manner  in  which  the  upland  may  be  divided  among  contiguous 
owners,  the  effect  of  which  we  have  not  anticipated,  which  would 
vary  the  principle.  Should  any  such  cases  hereafter  present 
themselves,  requiring  the  application  of  a  different  principle, 
ouch  new  principle  must  of  course  be  applied. 

We  have  said  that  such  is  the  true  construction  as  to  the 
effect  of  the  principle  of  the  ordinance,  and  such  the  mode 
of  its  application  in  ascertaining  the  extent  and  form  of  the 
flats  adjoining  the  upland  of  different  owners  holding  the  same 
in  severalty.  We  do  not  mean  to  be  understood  as  deciding 
that  where  a  township  or  other  tract  of  land  belongs  to  one  or 
more  proprietors,  to  which  flats  are  appurtenant  by  virtue  of 
ihe  principle  of  the  ordinance,  such  proprietor  or  proprietors 
may  not  lawfully  sell  and  convey  the  upland  and  the  adjoining 
flats  by  such  courses  and  monuments,  and  in  such  form,  and  to 
auch  extent  as  he  or  they  may  think  proper.     This  may  un* 
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doubtedlj  be  done,  or  the  flats  may  be  conveyed  in  any  form 
or  by  any  courses  without  the  upland.  Our  decision  is  to  be 
considered  as  applying  to  those  cases,  and  to  those  only,  where 
the  rights  of  contiguous  owners  of  the  flats  depend  on  the  prin- 
ciple of  the  colonial  ordinance,  as  is  the  fact  in  the  case  under 
consideration.  The  result  of  our  examination  is  the  opinion 
that  the  action  is  maintained.  Accordingly  a  default  must  be 
entered,  and 
Judgment  for  plaintiff. 

RxTiTNiNO  SiDB  LuTES  OF  Wateb  Lots. — ^In  SuH  V.  Botton  MUl  Corpora^ 
Uon,  6  Pick.  158,  it  was  held  that  the  owner  of  land  bordering  on  a  core^ 
where  the  sea  ebbs  and  flows,  being  entitled  under  the  oolony  ordinance  ol 
1641,  to  the  adjoining  flats  to  low-water  mark,  could  not  always  claim  the 
flats  in  the  direction  of  the  exterior  lines  of  his  upland^  but  only  in  the 
direction  towards  low- water  mark  from  the  two  outer  comers  of  his  upland 
at  high- water  mark.  Thus,  in  the  case  of  a  circular  cove,  in  which  there 
was  no  natural  channel,  it  was  said  that  if  a  straight  line  across  the  month 
of  the  cove  was  one  hundred  rods  in  length,  and  the  circular  line  of  hi^- 
water  mark  was  two  hundred  rods,  eaeh  owner  of  a  lot  abutting  on  the  cove 
was  entitled  to  run  his  lines  from  the  two  comers  of  his  lot  in  a  directaon 
towards  low-water  mark,  so  as  to  include  a  parcel  of  flats,  which,  at  the 
mouth  of  the  cove,  would  be  one  half  the  width  of  the  lot  at  high-water 
mark.  In  Deerfield  v.  Arms,  17  Pick.  41,  it  was  decided,  adopting  the  prin- 
ciple laid  down  in  Denisart*s  Collection  de  Nouvelles  Decisions,  tit.  Atteriae- 
ment,  that  land  formed  by  alluvion  on  a  river  is,  in  general,  to  be  divided 
among  the  riparian  proprietors  entitled  to  it  according  to  the  following  role: 
Measure  the  whole  extent  of  the  ancient  line  of  each  proprietor  on  the  river, 
and  ascertain  how  many  feet  he  owned  on  that  line;  divide  the  newly  formed 
river  line  into  equal  parts,  and  appropriate  to  each  proprietor  as  many  of  these 
parts  as  he  owned  feet  on  the  old  line;  and  then  draw  lines  from  the  potnte 
at  which  the  proprietors  respectively  bounded  on  the  old,  to  the  pointa  tinu 
determined  as  the  ]X)ints  of  division  on  the  newly  formed  shore.  Thia  rale 
is  to  be  modified  under  particular  circumstances.  For  instance,  if  the  ancient 
margin  has  deep  indentations  or  sharp  projections,  the  general  available  line 
on  the  river  should  be  taken,  and  not  the  actual  length  of  the  maigin  as  tboa 
elongated  by  the  indentations  or  projections.  The  method  of  diviaian 
adopted  in  Rust  v.  Boston  Mill  CorporcMon,  supra^  is  approved  and  followed 
in  Sparhawk  v.  BuUard,  I  Mete.  95. 

The  rule  laid  down  by  Wilde,  J.,  in  Orai/  v.  Deluce,  6  Cush.  9,  13,  as  ap* 
plicable  to  the  division  of  flats  in  a  cove  under  the  ordinance  of  1641,  wher- 
ever the  form  of  the  cove  would  admit  of  it,  was  as  follows:  "The  division 
is  to  be  made  by  running  a  base  line  across  the  mouth  of  the  cove,  and  the 
flats  within  the  cove  are  to  be  divided  among  the  proprietors  by  parallel  linea 
at  right  angles  with  the  base  line.  *  *  *  A  just  division  is  made  of  aD 
the  flats  within  the  cove,  and  there  seems  to  be  no  good  reason  why  the 
divisional  lines  should  not  be  extended  in  the  same  direction  to  low-watar 
mark,  or  to  the  distance  of  a  hundred  rods  from  the  upland.  We  are  aware 
of  the  rule  laid  down  by  the  learned  court  in  the  state  of  Maine,  in  the  case 
of  Emerson  v.  Taylor,  9  Greenl.  42.  But  in  none  of  the  cases  which  we 
have  been  called  upon  to  consider,  have  we  found  that  rule  practicable,  fof 
^ant  of  a  full  survey  of  all  the  connected  flats  in  and  about  Boston.*' 
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The  qnestion  at  iasue  in  Stockham  v.  Browning,  18  N.  J.  Eq.  (3  C.  E.  Green), 
890,  was  as  to  the  divirion  of  adjoining  lands  lying  on  tide-water,  between 
high  and  low- water  mark,  for  the  pnrpose  of  reclaiming  and  appropriating  the 
shore  nnder  the  wharf  act.  It  was  held  in  that  case,  however,  that  an  old  di- 
vision line,  which  had  been  for  more  than  forty  years  treated  and  regarded  by 
the  owners  as  the  dividing  line  extending  over  the  shore,  should  be  established 
as  the  line  to  govern  in  ascertaining  the  rights  of  the  respective  parties  nnder 
the  act  in  question.  Chancellor  Zabriskie,  in  delivering  the  opinion,  after 
remarking  that  the  parties  having  ''tor  years  recognised  and  acquiesced  in  a 
line  as  separating  their  inchoate  and  imperfect  rights  upon  the  shore,  shonld 
be  held  bound  by  such  acknowledgment  and  acquiescence,*'  and  citing  O'Don^ 
neU  V.  KeUey,  4  Sand.  202;  S.  C,  10  N.  Y.  412,  as  an  authority  for  that  posi- 
tion, proceeded  as  follows: 

"But  if  such  acquiescence  and  recognition  has  no  force  to  settle  the 
boundary,  and  recourse  is  had  to  any  of  the  rules  adopted  elsewhere  in  such 
cases,  which  are  very  unsettled,  the  complainants'  rights  in  the  shore  will, 
by  some,  be  extended  south  of  the  line  claimed,  and  will  by  none  of  them 
come  short  of  it.  If  we  adopt  the  rule  in  Bust  v.  Boston  Mill  Corporation,  6 
Pick.  158,  approved  in  Sparhawk  v.  Bullard,  1  Mete.  98,  and  in  Deerjidd  v. 
Arma^  17  Pick.  41,  and  mentioned  with  approval  in  0*Donnell  v.  KeUey,  the 
line  on  the  shore  would  be  much  south  of  the  ancient  line  extended.  If  we 
take  as  the  rule  that  laid  down  in  Massachusetts  in  the  more  recent  case  of 
Qray  v.  Deluee^  6  Cush.  12,  in  which  the  shore  line  to  which  it  was  applied 
was  very  like  that  line  in  this  case,  still  the  line  would,  beyond  question^ 
diverge  south  of  the  ancient  line.  The  rule  in  Oray  v.  Deluce  seems  much 
more  in  accordance  with  sound  principle  and  good  sense  than  that  in  Rust  v. 
Boston  Mill  Corporation,  The  rule  of  division  adopted  in  Maine,  in  Emer- 
son  V.  Taylor,  9  GreenL  42,  is  so  uncertain  and  impracticable  that  it  can  never 
be  adopted  anywhere  permanently,  as  the  rule  of  division  of  the  shore.  It 
wonld  always  vary  at  any  point  on  the  high- water  line,  if  either  of  the  ad- 
joining proprietors,  before  running  the  division  line,  should  sell  some  of  his 
shore  £cont»  or  increase  it  by  purchase.  The  superior  court  of  New  York,  in 
HoU  V.  Tltayer,  2  Bos.  10,  were  much  inclined  to  extend  the  partitioii 
above  high-water  mark,  as  the  division  line  of  the  shore  below  it." 


PlEROi:   V.  KtMBATjTj, 

[9  Obxxhxjbaf,  64.] 

PuBLBO  Statutes  abe  vsttallt  General  in  their  character  and  operation, 
and  equally  applicable  in  all  parts  of  the  state. 

SXATUTIS  WHICH  ARK  LoOAL  WITH  EeSFECT  TO  THE  VIOLATION  of  them  919 

nerertheless  pnblic,  if  they  are  binding  upon  all  persons  coming  or  being 
within  the  particular  locality. 

Or  THIS  Character  are:  Statutes  regulating  the  taking  of  fish  in  particular 
localities,  statutes  establishing  local  tribunals,  etc. 

SzATUTB  Proyidino  FOR  THE  SuRVET  OF  LuMBER  in  a  particular  CQunty,  in 
a  certain  manner,  by  surveyors  appointed  in  a  prescribed  way,  and  pro- 
hibiting under  penalty  the  sale  or  purchase  of  lumber  in  that  county  not 
so  surveyed,  or  the  survey  of  it  by  persons  not  so  appointed,  is  public^ 
and  therefore  constitutional. 
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Such  Statute  is  iiot  in  Restraint  of  Trade  so  as  to  render  it  nncc^sti- 
tutional. 

Town  has  no  Vested  Right  in  a  Moiett  or  Penalties  prescribed  by  tha 
act  of  1S21,  regulating  the  survey  of  lumber,  until  the  lecovery  of  judg- 
ment therefor,  and  the  act  of  1832  giving  such  moiety  to  the  county,  in 
Penobscot  county,  is  not  unconstitutional  as  impairing  vested  rights. 

Resolves  Gbantino  Personal  Privileges  or  ExsMpnoirs  to  particular 
individuals  are  to  be  distinguished  from  local  statutes  of  the  character 
above  mentioned,  and  are  unconstitutionaL 

QxTi  TAH  action  to  recover  a  penalty  from  the  defendant  for 
surveying  lumber  in  Penobscot  county  without  being  author- 
ized to  do  so  under  the  act  of  March  9,  1832.  The  defendant 
claimed  authority  to  act  as  such  surveyor  under  an  appointment 
by  the  inhabitants  of  Bangor  under  the  general  statute  of  1821, 
insisting  that  the  act  of  1832  was  unconstitutional.  It  was 
agreed  that  if  the  act  was  constitutional,  and  the  defendant  lia- 
ble to  its  penalties,  judgment  by  default  should  be  rendered  in 
favor  of  the  plaintiff. 

Allen  and  KerU^  for  the  defendant,  cited  Portland  Batik  ▼.  Ap* 
ihorp,  12  Mass.  252;  LnrU'a  case,  6  Greenl.  412;  Lewis  Y.Webb, 
8  Id.  336;  Eolden  y.  James,  11  Mass.  396  [6  Am.  Dec.  174];  Pte- 
quei*s  case,  5  Pick.  65;  Sloughton  v.  Baker,  4  Mass.  522  13  Am. 
Dec.  .236];  lAllle  v.  Frost,  3  Id.  106. 

J.  McOaw,  for  the  plaintiff. 

By  Court,  Mellen,  C.  J.  For  the  maintenance  of  this  action 
the  plaintiff  relies  on  the  sixth  section  of  the  act  passed  on  the 
ninth  day  of  March,  1832,  entitled  ''An  act  regulating  the  sor- 
-?ey  of  lumber  in  the  county  of  Penobscot."  That  part  of  the 
section  on  which  the  action  is  founded  is  in  these  words:  ''And 
if  any  person,  not  being  the  surveyor-general  or  one  of  his 
deputies,  shall  take  an  account  of  or  survey  any  of  the  aforesaid 
descriptions  of  lumber,  sold  or  purchased  as  aforesaid,  he  shall 
forfeit  not  less  than  two  nor  more  than  ten  dollars  for  every  ton 
of  timber  and  every  thousand  feet  of  said  other  timber  which 
he  shall  survey  or  take  an  account  of."  The  constitutionaHty 
of  the  act,  and  more  especially  of  the  above  provision,  taken  in 
connection  with  certain  other  parts  of  the  act,  is  denied  by  the 
defendant;  and  on  the  assumed  ground  of  unconstitutionahty 
the  defense  has  been  placed.  The  first  section  provides  that 
the  governor,  with  udvice  of  council,  may  appoint  some  suita- 
ble person  to  be  surveyor-general  of  lumber  in  the  county  of 
Penobscot,  who  shall  reside  at  Bangor,  and  appoint  not  less 
than  ten  deputies.     The  second  and  third  sections  require  a  di- 
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vision  of  lumber  into  four  classes,  and  prescribe  the  mode  of 
surveying.  The  fourth  directs  the  mode  of  marking  the  several 
kinds;  and  requires  that  all  lumber  shall  be  received  and  sold 
according  to  such  marks,  and  prohibits  all  persons  from  selling 
or  purchasing  any  such  lumber  within  said  county,  unless  sur- 
veyed and  marked  as  aforesaid,  excepting  such  as  is  purchased  for 
home  consumption.  The  sixth  section  contains,  in  addition  to 
the  above  quoted  clause  on  which  the  present  section  is  founded, 
the  following  provision,  viz. :  "  That  if  any  person  shall  sell  or 
purchase  any  of  the  aforesaid  descriptions  of  lumber,  not  sur- 
veyed and  marked  as  this  act  provides,  he  shall  forfeit  one  dol- 
lar for  every  ton  of  timber  or  every  thousand  feet  of  said  other 
lumber  sold  and  purchased  as  aforesaid."  The  eleventh  sec- 
tion declares  "  that  all  acts  and  parts  of  acts  inconsistent  with 
the  provisions  of  this  act  be  and  the  same  hereby  are  repealed." 
Our  constitution  y  part  3,  article  4,  section  1,  declares  that  the 
legislature  shall  have  "  full  power  to  make  and  establish  all 
reasonable  laws  and  regulations  for  the  defense  and  benefit  of 
the  people  of  this  state,  not  repugnant  to  this  constitution,  nor 
that  of  the  United  States." 

One  objection  urged  against  the  act  in  question  is  that  it  is 
an  unreasonable  law,  that  it  was  not  made  for  the  benefit  of  the 
people  at  large,  but  only  for  the  county  of  Penobscot  and  the 
regulation  of  the  peculiar  interests  of  that  county;  and,  of 
coarse,  is  partial  in  its  character  and  operation.  That  if  it  is  a 
beneficial  law,  its  benefits  ought  not  to  be  confined  to  a  small 
designated  portion  of  the  state;  and,  on  the  contrary,  if  it  is 
restrictive  in  its  operation,  subjecting  the  citizens  of  the  county 
of  Penobscot  to  burdens  which  the  other  counties  in  the  state 
are  not  obliged  to  bear,  that  then  it  is  an  unjust  and  unconstitu- 
tional law.  It  is  true  that  public  acts  are  usually  general  in 
their  character  and  operation,  and  equally  applicable  in  all 
parts  of  the  state.  There  are  other  acts  which  are  considered 
as  public  acts,  of  which  all  persons  are  bound  to  take  notice 
upon  their  peril,  and  yet  they  are  local,  because  the  violation  of 
them  is  and  must  be  local.  Thus,  in  the  case  of  Bumham  v. 
Websler^  5  Mass.  266,  which  was  an  action  of  debt  for  taking 
fish  near  the  shore  in  Scarborough,  within  certain  limits  pre- 
scribed by  statute,  contrary  to  its  prohibitions.  Parsons,  C.  J., 
says:  ''We  are  all  of  opinion  that  the  statute  referred  to  is  a 
public  statute:  it  is  obligatory  upon  all  the  citizens,  and  they 
must  notice  it  at  their  peril.  Indeed,  all  the  laws  regulating 
the  taking  of  fish  are  made  for  the  public  benefit,  to  preserve 
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the  fish,  and  are  public  stataies.  The  violation  of  all  sach 
statutes  must  necessarily  be  confined  to  those  ponds,  rivers, 
streams,  and  other  places  to  which  the  statute  prohibitions  ap- 
ply; but  the  prohibitions  themselves  are  general  or  universal, 
extending  to  all  who  shall  dare  to  transgress,  wherever  resid- 
ing." In  the  case  of  Commonwealih  v.  Worcester^  3  Pick.  462, 
the  court  say:  ''Surely  the  power  of  the  legislature  to  pass  a 
local  law  can  not  be  questioned.  It  is  not  only  the  right,  bat 
the  duty  of  that  branch  of  the  government  so  to  vary  the  pro- 
visions of  law  as  to  meet,  so  far  as  is  practicable,  the  peculiar 
exigencies  of  every  portion  of  the  community."  So  in  Wales 
V.  Belcher,  3  Pick.  508,  the  court  adjudged  the  police  court  of 
Boston  as  constitutionally  established;  though  by  the  act  estab- 
lishing it,  the  powers  of  justices  of  the  peace  of  the  county  of 
Suffolk  were  taken  away  and  transferred  to  that  court.  The 
municipal  court  and  the  Boston  court  of  common  pleas  were 
also  established  by  local  laws,  while  all  other  parts  of  the  com- 
monwealth were  under  the  jurisdiction  of  courts  differently 
organized  and  possessing  different  powers.  So  in  this  state,  a 
similar  principle  has  been  acted  upon  in  the  establishment  of 
the  municipal  court  in  Portland;  a  court  clothed  with  a  special 
jurisdiction,  and  exercising  all  those  judicial  powers  which 
justices  of  the  peace  in  that  town  formerly  exercised,  but  which 
powers  they  are  now  prohibited  from  exercising  under  a  penalty, 
in  the  same  manner  as  the  surveyors  of  lumber,  chosen  by  towns 
in  the  county  of  Penobscot,  are  prohibited,  by  the  act  of  1832, 
from  surveying  and  marking  lumber  within  the  limits  of  that 
county.  So  towns  have  authority,  by  the  general  law  of  1821, 
to  elect  inspectors  of  lime;  yet  the  same  act  authorizes  the  gor- 
emor,  with  advice  of  council,  to  appoint  inspectors  in  the  towns 
of  Thomaston,  Camden,  and  Warren;  and  those  towns  are  de- 
prived of  the  power  of  choosing  such  officers.  Is  the  act  on* 
constitutional  on  the  ground  that  it  is  not  only  local  in  its 
operation,  but  in  restraint  of  trade  in  the  county  of  Penobscot, 
while  the  inhabitants  of  all  the  other  counties  in  the  state,  and 
all  persons  transacting  the  business  of  trade  in  those  counties, 
in  the  various  species  of  lumber,  are  free  from  similar  restraints? 
In  reply  to  this  question  it  may  be  said  that  the  only  variance 
between  the  survey  required  by  the  general  law  of  1821,  and  the 
act  of  1832,  is,  that  by  the  latter  law  a  certain  classification  ol  the 
different  kinds  of  lumber  is  to  be  made  in  the  survey,  and  the 
several  classes  are  to  be  distinguished  by  the  marks  of  the  sur- 
veyor; but  the  same  quality  of  timber  is  required  by  both  laws 
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io  entitle  it  to  a  suryej  for  exportation.  There  is  more  form  in 
distingnishing  the  varieties  composing  a  large  lot  of  timber; 
but  the  quality  of  the  aggregate  must  be  the  same  in  both  cases 
to  answer  the  requisitions  of  both  statutes.  In  this  respect, 
then,  there  is  no  restraint  of  trade;  the  only  change  has  refer- 
ence to  the  person  or  persons  empowered  to  make  the  surrey. 
The  fees  to  be  paid  are  the  same. 

By  a  general  law  of  Massachusetts,  of  March  8,  1785,  it  is 
declared  to  be  an  indictable  offense  to  sell  any  diseased,  cor- 
rupted, contagious,  or  unwholesome  provisions,  punishable  by 
fine,  imprisonment,  or  pillory;  and  by  a  local  act,  passed  June 
20, 1799,  it  is  enacted,  *'  that  if  any  person  shall  offer  for  sale 
in  the  town  of  Boston,  or  have  in  his  possession,  any  tainted  or 
putrid  salted  meat,  or  pickled  fish,  he  shall  forfeit  two  dollars 
per  barrel."  By  the  same  act,  the  Boston  board  of  health  were 
especially  empowered  to  require  vessels  to  perform  quarantine, 
under  a  severe  penalty.  Is  not  this  last  statute,  at  least  in  the 
last  named  provision,  in  restraint  of  trade,  though  the  preserva- 
tion of  health  was  the  motive  in  passing  it?  By  the  act  off 
1821,  one  moiety  of  all  fines  and  penalties  was  to  belong  to  the' 
town  where  an  offense  should  be  committed;  by  the  act  of  i 
1832,  such  moiety  is  to  go  to  the  county  of  Penobscot.  This 
furnishes  no  sound  objection  to  the  last  law,  for  it  can  have  no 
effect  as  to  vested  rights;  they  are  not  vested  in  the  town  till 
recovery  of  judgment  for  such  penalties.  By  the  act  of  1821, 
such  penalties  are  to '  be  recovered  by  suit,  or  by  a  civil  action; 
by  the  act  of  1832,  they  may  be  recovered  by  civil  action  or  by 
indictment.  Neither  does  this  furnish  any  valid  objection,  for 
the  provision  is  as  general  as  the  prohibitions,  which,  as  has 
been  before  observed,  extend  to  all  persons,  of  whatever  place 
they  may  be  inhabitants.  Had  those  prohibitions  and  penalties 
extended  to  no  other  persons  than  the  inhabitants  of  the  county 
of  Penobscot,  the  case  would  seem  different  in  principle,  and 
perhaps  liable  to  immovable  objections.  From  the  view  we 
have  thus  taken  of  the  act  in  question,  it  is  by  no  means  appa- 
rent that  it  was  intended  to  confer  on  the  inhabitants  of  the 
county  of  Penobscot  any  peculiar  privileges,  or  subject  them 
to  any  peculiar  penalties,  privations,  or  disabilities.  Nothing 
appears  which  indicates  that  the  law  was  not  intended  as  a  pub- 
lic benefit,  of  which  all  the  citizens  of  the  state,  as  well  as 
others,  might  equally  participate;  and  that  there  were  circum- 
stances rendering  the  provisions  of  the  act,  in  that  section  of 
the  state,  where  such  immense  quantities  of  lumber  are  annually 
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manufactared  and  sold  for  exportation,  of  peculiar  advantage 
to  all  connected  in  bo  ezteDsiye  a  concern. 

We  have  had  several  occasions  for  observing  or  considering 
the  effect  of  resolves  passed  for  the  express  purpose  of  granting 
some  especial  privilege  to  certain  individuals,  to  which,  by  the 
standing  laws  of  the  state,  they  were  not  entitled;  as  appears 
in  the  cases  of  Holden  v.  James,  Adm'r  [6  Am.  Dec.  174],  and 
Leuris  v.  Wel>b,  cited  by  the  counsel  for  the  defendant;  and  also 
in  Durham  v.  Lewiston^A  Greenl.  140;  in  all  of  which  cases  the 
legislature  was  pronounced  to  have  exceeded  its  constitutional 
powers.  In  the  above  case  of  Holden  v.  James,  Adm'r,  a  learned 
opinion  was  delivered  by  Jackson,  J.,  in  which  the  subject  of 
such  legislation  is  luminously  considered.  He  observes:  "  It  ia 
manifestly  contrary  to  the  first  principles  of  civil  liberty  and 
natural  justice,  and  to  the  spirit  of  our  constitution  and  laws, 
that  any  one  citizen  should  enjoy  privileges  and  advantages 
which  are  denied  to  all  others  under  like  circumstances;  or  that 
any  one  should  be  subjected  to  losses,  damages,  suits,  or  actions, 
from  which  all  others  in  like  circumstances  are  exempted." 
The  legislatures  of  Massachusetts  and  of  this  state  have  repeat- 
edly recognized  the  distinction  between  such  resolves,  granting 
personal  privileges  or  exemptions  to  certain  individuals  by 
name,  and  laws  of  a  local  character  of  the  kind  before  men* 
tioned  in  this  opinion.  The  former  are  considered  as  unconsti- 
tutional; the  latter  are  not  so  considered. 

But  it  has  been  urged  that  if  such  local  legislation  as  that 
which  is  manifested  in  the  act  in  question  is  to  be  sanctioned, 
it  will  lead  to  dangerous  consequences,  and  may  be  used  for 
purposes  of  oppression  or  partisan  management.  The  answer 
to  this  objection  is,  that  the  great  political  interests  of  the  peo- 
ple are  secured  by  express  constitutional  provisions.  Our  mleiB 
must  be  elected  in  certain  specified  modes,  which,  consequently, 
must  be  uniform  and  general.  The  term  of  office  is  subject  to 
distinctly  prescribed  limitations;  and  the  security  of  life,  liberty, 
reputation,  and  property,  depends  on  principles  and  sanctions 
to  be  found  in  our  constitution;  and  when  an  act  of  the  l^gis« 
lature  violates  these,  or  jeopards  the  unquestioned  rights  of  the 
citizens,  a  court  of  law  is  bound  to  declare  such  an  act  a  nullity , 
and  decline  carrying  it  into  execution.  All  laws,  however,  en- 
acted by  the  legislature,  are  presumed  to  be  constitutional.  The 
act  under  consideration  does  not,  certainly,  with  clearness,  ap« 
pear  to  be  otherwise.  We  conclude  with  the  language  of  Mar* 
«hall.  Chief  Justice,  in  the  case  of  Dartmouih  College  v.  Wood* 
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ward:  ''  On  more  than  one  occasion,  this  court  has  expressed 
the  cautious  circumspection  with  which  it  approaches  the  con- 
sideration of  such  questions;  and  has  declared  that  in  no 
doubtful  case  would  it  pronounce  a  legislative  act  to  be  contrary 
to  the  constitution."    The  action  therefore  is  maintained. 

A  default  is  to  be  entered,  and  judgment  thereon  for  twenty- 
one  dollars  damages  and  costs. 


Local  Statutes,  What  ask.— In  People  y.  SupervUors  qf  ChautauqtM,  48 
N.  Y.  10,  Folger,  J.,  in  delivering  the  opinion  of  the  court,  goes  into  an  ex- 
tended examination  of  the  question  as  to  what  constitutes  a  local  statute 
within  the  meaning  of  the  provision  of  the  constitution  of  New  York,  that 
"no  private  or  looed  bill,  which  may  be  passed  by  the  legislature,  shall  em- 
brace more  than  one  subject,  and  that  shall  be  expressed  in  its  title."     The 
act  in  question  in  that  case  was  one  entitled  an  act  *'  making  appropriations 
for  certain  expenses  of  government,  and  for  supplying  deficiencies  in  former 
appropriations."    It  contained  a  clause  appropriating  money  for  erecting  a 
bridge  over  Cattaraugus  creek  at  a  certain  point,  under  the  direction  of  com- 
missioners named  in  the  act,  and  providing  that  the  supervisors  of  Erie  and 
Chaatanqua  counties  should  assess  a  moiety  of  such  further  sum  not  exceed- 
ing ten  thousand  dollars,  as  the  commissioners  should  certify  to  be  necessary 
for  the  completion  of  the  bridge.     The  court  held  that  as  to  this  last  provis- 
ion the  act  was  a  "  local "  one,  and  that  it  was  void  under  the  section  of  the 
coostitntion  above  quoted,  there  being  more  than  one  subject  embraced  in  the 
act,  and  the  particular  subject  in  question  not  being  mentioned  in  the  title. 
In  the  course  of  his  opinion,  after  referring  to  the  definitions  given  of  **  local  *' 
statutes  in  Bouvier  L.  Diet.,  &ub  voc.  *'  local;"  3  Bouv.  Inst.  95;  Kent  Com. 
415;  Jacob's  L.  Diet,  eub  voe,  "statute;"  2  Dwarris  on  Statutes,  463;  1  Id. 
354;  Smith  Com.  on  Const,  and  Stat.  Law,  419,  Mr.  Justice  Folger  men- 
tioned a  number  of  cases,  in  which  the  above  provision  in  the  constitution  of 
New  York  on  this  subject  had  been  brought  under  the  consideration  of  the 
courts  of  that  state,  but  in  which  it  had  generally  been  conceded  without  dis- 
cussion, that  the  statutes  there  in  controversy  were  of  a  local  characters 
Moehfr  v.  HiUon,  15  Barb.  657;  De  Camp  v.  Eveland,  19  Id.  81;  FishkiU  v. 
E  A  B.  P.  R.  Co,,  22  Id.  634;  People  v.  Latorence,  36  Id.  177;  Breweter  ▼. 
CUy  of  Syracuse,  19  N.  Y.  116;  Cutwater  v.  Mayor,  18  How.  Pr.  672.    Con- 
tinuing, he  said:  "  There  are  other  cases  which  aid  more  directly  in  being  de- 
ciaiona  npon  acts  closely  resembling  the  provision  under  consideration.     Thus, 
7%«  Sun  Mutual  Insurance  Co.  v.  Mayor,  8  K.  Y.  241-252,  assumes  or  con- 
cedes that '  an  act  to  enable  the  supervisors  of  the  city  and  county  of  New 
York  to  raise  money  by  tax,'  is  local.     Sharp  v.  Mayor,  31  Barb.  562,  and 
Pullman  v.  Mayor,  54  Id.  169,  do  the  same.     There  are  still  other  cases  which 
do,  to  greater  or  less  extent,  propose  a  rule  or  definition  of  wliat  is,  or  is  not, 
a  local  bill.     Thus,  Williame  v.  People  [24  N.  Y.  405],  above  cited,  speak- 
ing of  an  act  entitled  '  an  act  in  relation  to  police  and  courts  in  tlie  city  of 
New  York,'  which,  among  other  provisions,  provided  that  a  larceny  from  the 
person  of  another,  of  property  less  in  value  than  twenty-five  dollars,  might 
be  punished  as  for  grand  larceny,  says:  '  It  has,  no  doubt,  features  which 
savor  of  locality,  for  it  punishes  a  well-known  common  law  offense  more 
severely,  if  committed  under  peculiar  circumstances,  within  the  limits  of  that 
city,  than  if  committed  elsewhere.     But  it  prescribes  the  rule  of  conduct  for 
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all  persons,  whether  residents  of  the  city  or  of  any  other  part  of  the  state, 
and  its  increased  penalties  are  intended  to  protect  residents  of  other  localitaee, 
equally  with  inhabitants  of  the  city,  etc  I  can  not  think  that  a  statute  hav- 
ing such  consequences  is  to  be  classed  with  special  provisions  making  appro- 
priations for  particular  roads,  public  buildings,  or  the  like,  situated  in  partica- 
lar  local  divisions.' 

«  Tlie  PeopU  v.  McConville,  35  N.  T.  449-451,  adopts  that  in  Burrill's  Law 
Dictionary,  and  defines  the  word  local  as  'relating  to  place,  belonging  or  coa 
fined  to  a  particular  place,  distinguished  from  general,  personal,  or  tranai- 
tory;'  and  pronounces  local  the  act  then  under  consideration,  for  that  'it  ham 
no  force  beyond  a  particular  city  or  county,  and  is  therefore  confined  tA  » 
particular  locality.'  It  can  not  be  said  that  an  act  having;  force  only  in  one 
county  is  local,  but  that  an  act  having  force  in  two  counties  is  generaL  For 
the  territory  circumscribed  by  the  boundary  lines  of  two  adjoining  ooontiee 
is  as  much  a  particular  locality  as  that  within  the  lines  of  one  county.  The 
former  is  just  as  much  marked  off  from  the  rest  of  the  state  by  the  provinona 
of  an  act  relating  to  it  alone  as  is  the  latter.  In  re  De  Vaucene^  31  How.  Pr. 
289,  while  conceding  that  a  law  applying  in  its  practical  operation  to  » 
limited  district  of  the  state  is  local,  maintains  that  if  the  law  relates  to  » 
subject  affecting  the  general  welfare  and  interest  of  the  whole  state,  and  not 
of  that  district  alone,  it  will  be  generaL  But  the  provision  of  law  under 
consideration  in  this  case,  not  only  in  its  practical  operation  applies  to  a  lim- 
ited district  of  the  state,  but  the  subject  of  it,  to  wit,  the  raising  of  money 
by  the  taxation  of  the  property  of  that  district,  affects  the  welfare  and  in* 
terest  of  that  district  alone.  The  People  v.  O^Brien,  38  N.  Y.  193,  makes  a 
distinction  between  local  and  general  acts,  holding  that  the  former  are  corn* 
fined  to  the  persons  and  property  of  a  specific  locality,  while  the  latter  em- 
brace either  the  persons  qk  the  property  of  the  people  of  the  state  generally, 
01  of  some  cla^s  of  persons  or  species  of  property  not  limiting  the  operatum 
to  any  particular  locality  less  than  the  whole. 

"  Burnliam  v.  Aeton^  35  How.  Pr.  4S,  discusses  an  act  relating  to  the  board 
of  health  of  the  metropolitan  districts,  and  holds  it  is  not  local,  beoanae  in 
its  large  and  general  powers  all  the  people  of  the  state  are  interested;  to  its 
provisions  all  the  people  of  the  state  are  amenable;  and  by  its  penalties  they 
may  all  be  reached. 

"  Tfie  People  ex  reL  v.  AUen,  Comptroller,  decided  in  the  court  of  appeals, 
42  K.  Y.  278,  the  meaning  of  the  word  local,  as  it  is  used  in  section  nine^ 
article  one,  of  the  state  constitution  above  quoted,  being  under  considera- 
tion, says:  'An  appropriation  of  money  by  the  legislature  must  oenerally  be 
regarded  as  for  a  local  purpose,  where  the  money  is  to  be  expended  in  a  par- 
ticular locality,  and  the  people  of  that  locality  are  to  be  directly  and  mainly 
benefited,  notwithstanding  the  public  are  incidentally  and  remotely  benefited 
also.' 

"In  the  case  before  us  the  subject  of  the  law  is,  that  money  is  to  be  raised 
from  a  particular  locality,  and  the  people  of  that  locality  are  to  be,  by  its 
raising,  directly  and  mainly  affected,  while  the  public  are  in  the  use  of  the 
bridge  to  be  benefited.  If  in  the  former  case  the  purpose  of  the  appropria- 
tion is  local,  in  the  latter  the  subject  of  the  law  is  local. 

*' Clark  y.  T/ie  CUy  o/ JanesviUe,  10  Wis.  136,  179,  holds  that  the  word 
general,  when  applied  to  a  law,  is  sometimes  used  as  contradistingniBhed 
from  local,  and  that  then  it  would  mean  operating  over  the  whole  territoiy 
of  the  state,  instead  of  in  a  particular  locality. 

"It  must  be  held,  then,  from  the  authorities  also,  that  an  act  is  local, 
within  the  meaning  of  the  constitution,  which  in  its  subjects  relfttea  bat  to 
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a  portion  of  the  people  of  the  state,  or  to  their  property;  and  may  not^  either 
in  its  subject,  operation,  or  immediate  and  necessary  results,  affect  the  peo- 
ple of  the  state,  or  their  property  in  general. 

"The  provision  of  law  under  consideration  is  such  an  one.  It  is,  there- 
fore, obnoxious  to  the  prohibition  contained  in  the  sixteenth  section  of  the 
third  article  of  the  constitution. 

"The  counsel  for  the  respondents  cites  us  to  Pierce  v.  KimbaU,  9  GreenL 
(Me. )  54.  But  looking  into  the  case,  it  will  be  seen  that  it  is  not  counter  to 
the  views  herein  expressed.  For  the  decision  goes  substantially  upon  the 
ground  taken  in  The  People  v.  WiUiame^  in  Dt  Vaucene,  In  re,  and  in  Bum- 
ham  V.  Aetorif  above  cited;  and  the  same  is  to  be  said  of  Bumham  v.  Web* 
§ter,  5  Mass.  266,  also  cited  by  the  counsel  for  the  respondents." 

It  is  conceded  in  this  opinion,  and  in  most  of  the  cases  cited  in  it,  that  the 
doetxine  of  the  principal  case,  that  a  statute  is  general  which  is  local  with 
wepect  to  the  violation  of  it,  but  which  is  binding  equally  upon  all  personSi 
whether  residing  in  the  particular  locality  or  not,  is  a  sound  one. 


Lowell  v.  Reding. 

[9  QmBoaJtAW,  85.  j 
InNnsiiuirr  bt  Onb  Joint  Promissk  of  a  negotiable  biU  for  himself  and 
his  co-promisee,  without  special  authority,  transfers  no  titie  to  the  note. 
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made  at  the  co-promisee's  request  and  for  the  common  benefit,  but  after 
the  sale  such  co-promisee,  being  personally  applied  to,  refuses  to  indorse 
the  note^  such  refusal  being  tantamount  to  a  revocation. 

Absumpsit  by  the  indorsee  against  the  maker  of  a  certain  note. 
It  appeared  at  the  trial  below  that  the  note  in  question  was 
^▼en  by  the  defendant  to  one  Bines  for  a  certain  ox  owned, 
among  others,  by  the  said  Bines  and  one  Taylor,  having  been 
aud^ed  to  them  as  indemnity  against  their  liability  as  sare« 
tiej  on  a  certain  other  note  made  by  one  Austin,  now  deceased. 
The  note  now  in  suit  was  payable  to  the  said  Bines  and  Taylor, 
"  or  their  order."  An  execution  having  been  issued  against  the 
said  Bines  and  Taylor,  on  a  judgment  on  the  Austin  note,  Bines 
applied  to  Taylor  to  assist  in  paying  the  amount,  but  the  latter 
being  unable  to  do  so,  requested  him  to  sell  Beding's  note  and 
apply  the  proceeds  to  the  execution.  Beding  was  informed  of 
this,  and  that  the  note  was  Bines'  for  this  purpose,  and  promised 
to  pay  it  to  him.  Bines  afterwards,  in  accordance  with  the  request 
of  Taylor  above  referred  to,  sold  the  Beding  note  to  the  plaintiff. 
The  plaintiff  and  Bines  applied  to  Taylor  to  indorse  the  note. 
He  promised  to  do  so,  but  afterwards  refused.  At  the  time  of 
the  refusal,  Beding,  being  present,  informed  the  parties  that  he 
had  paid  the  note  to  Taylor.  On  the  same  day  Bines  paid  the 
amount  of  the  execution  against  himself  and  Taylor,  and  in* 
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dorsed  Beding's  note  to  the  plaintiff  in  bis  own  name  and  that  of 
Tajlor,  as  the  latter's  attorney.  The  plaintiff,  being  nonsuited 
on  the  ground  that  Bines  had  no  authority  to  indorse  for  Tay- 
lor, brought  the  case  up  on  exceptions  to  the  opinion  of  the 
court  below. 

Oreenleaf,  for  the  plaintiff. 

DawneSf  for  the  defendant. 

By  Court,  Pabbib,  J.  The  case  finds  that  the  oxen,  for  which 
the  note  declared  on  was  given,  were  the  property  of  Bines  and 
Taylor.  This  must  have  been  well  understood  by  the  former, 
for  he  took  the  note  payable  to  Taylor  as  well  as  himself.  Both 
were,  therefore,  equally  interested  in  the  property,  and  neither 
could  transfer  it  without  special  authority  from  the  other.  Bines 
undertook  to  sell  it,  and,  by  indorsement,  to  transfer  Taylor's 
interest  to  the  purchaser;  and  the  question  is,  was  he  author- 
ized so  to  do  ? 

As  owners  of  this  property  they  were  not  partners,  and  con- 
sequentiy  could  not  bind  each  other  as  such.  They  were  own- 
ers in  conunon,  each  having  an  equal  interest  and  equal  rights, 
and  neither  having  the  power  to  divest  the  other  of  his  prop- 
erty by  transfer,  unless  specially  authorized. 

The  defendant  promised  to  pay  them  or  their  order;  and  the 
plaintiff  claiming  as  indorsee  must  show  that  the  payees  have 
ordered  the  amount  due  on  the  note  to  be  paid  to  him.  There 
was  nothing  in  the  appearance  on  the  note  indicating  a  partner- 
ship, or  that  the  property  could  be  legally  transferred  in  any 
other  manner  than  by  the  joint  order  or  indorsement  of  the  pay- 
ees: Carvick  v.  Vickery,  Doug.  653. 

But  it  is  argued  that  Bines  had  a  power  coupled  vrith  an  in- 
terest, and  that  such  a  power  is  not  revocable.  It  is  true  he 
had  been  previously  directed  by  Taylor  to  sell  the  note  and  ap- 
ply the  proceeds  towards  paying  the  execution  against  them 
both;  but  Bines  did  not  thereby  assume  to  relieve  Taylor  from 
the  execution.  It  still  remained  good  against  him,  and  for 
aught  that  appears,  he  was  then  liable  to  pay  its  full  amount, 
and  continued  so  liable  up  to  the  time  when  he  was  requested  to 
indorse  the  note,  for  it  is  not  found  that  Bines  had  then  paid  any 
part  of  the  execution.  It  does  not,  therefore,  appear  that  he 
became  the  owner  of  Taylor's  interest  in  the  note,  either  by  pay- 
ing or  promising  to  pay  anything  for  it,  or  by  relieving  or  prom- 
ising to  relieve  Taylor  from  bis  liability  on  the  execution. 

If  Bines  was  clothed  with  any  power  as  agent,  it  was  deter- 
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minable  at  the  will  of  his  principal.  It  might  be  a  power  to 
transfer  the  interest  as  a  chose  in  action,  without  indorsement; 
whether  it  was  or  was  not  sufiScient  for  that  purpose  we  are  not 
called  upon  to  decide.  It  might  have  been  sufficient  to  author* 
ize  Bines  to  make  use  of  Taylor's  name,  and  if  executed  before 
reTocation,  might  have  been  binding  on  Taylor.  Such,  how- 
ever, neither  Bines  nor  the  plaintiff  considered  it,  for  they  both 
resorted  to  Taylor  to  procure  his  indorsement,  and  it  was  not 
until  after  he  had  refused  that  Bines  pretended  to  act  in  his 
name. 

If  Bines  was  authorized  to  indorse  the  note  for  Taylor,  and 
if  the  plaintiff  so  understood  it,  why  did  they  call  on  Taylor  to 
do  it?  Why  did  not  the  agent  indorse  the  note  in  behalf  of 
his  principal?  The  inference  is  that  he  did  not  consider  him- 
self authorized;  and  if  he  was,  his  authority  ceased  on  the  rev- 
ocation by  Taylor,  and  whatever  the  agent  attempted  to  da 
subsequently  in  Taylor's  name,  was  clearly  unauthorized. 

We  are  of  opinion  that  the  decision  of  the  court  below,  ''that 
Bines  had  not  authority  to  indorse  the  note  at  the  time  of  the 
indorsement,''  was  correct,  and  the  exceptions  are  accordingly 
overruled. 
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[9  Obbehleaf,  187.] 

FftOPEBTT  nr  Hat  in  which  Rent  is  Made  Payable  tmder  a  parol  leaM 
for  a  year,  does  not  pass  to  the  landlord  until  severed  and  set  apart  for 
him  or  delivered  to  him  by  the  tenant. 

Where  the  Tenant  Dies  befobe  such  Delivert,  and  there  is  no  new 
agreement  between  his  widow  and  administratrix  and  the  landlord,  the 
hay  cut  afterwards  is  the  property  of  the  estate. 

Waiver  bt  Landlord  ov  His  Lien  for  Rent. — ^Where,  by  the  contraot 
between  the  landlord  and  tenant,  in  such  a  case,  the  former  is  to  have 
alien  upon  the  whole  produce  of  the  farm  until  the  rent  is  paid  or 
secured,  a  waiver  of  such  lien  may  be  inferred  from  a  statement  of  tho 
landlord  to  one  proposing  to  purchase  such  produce  from  the  tenant's 
widow  that  he  may  safely  do  so. 

Where  the  Widow  or  the  Tenant  Remains  on  the  Land  in  such  a 
case,  with  the  landlord's  consent,  as  his  tenant  at  will,  after  her  hus- 
band's death,  she  is  the  legal  owner  of  all  the  produce  gathered  by  her 
on  the  farm,  and  is  not  botmd  by  any  contract  of  her  husband  as  to  pay- 
ing the  rent  in  produce. 

Tbsspass  for  taking  three  tons  of  hay.  At  the  trial  below,  it 
appeared  that  in  May,  1831,  the  defendants  let  their  farm  by 
parol  for  a  year  to  the  plaintiff's  husband,  for  a  rent  of  two 
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^toess  present  tesiafied  ^^J-^^rr   --re  to  hold  the  entire 
I^pressly  etated.  that  the  def«°^^f  J^^^^personal  secarity 
p^duce  of  the  farm  as  B^^^fj' "°^f^X  afterwards,  and  the 
^aa  furnished.    The  ^°f .  tlt^.  r/mained  in  posBesdou 
plaintiff,  his  widow  and  '^"^^"^^^Ts  {.rrvested.  the  defendant 
and  cut  the  hay.    B«^"V  fn^rd  of  Wm  on  that  point,  that 
Parker  told  a  witness.  -'^^^^^  l^^,,  the  plaintiff.  «  the 
he  could  safely  cut  hay  on  the  f arm  u  ^^  ^^  ^^^ 

defendants  expected  to  ^Tw^L  appraisers  six  tons  of 
was  appraised,  the  P^^-f  *^^^*tut  tSy  did  not  appraise 
hay  in  the  bam  as  part  o<  t^,'^^  °  ^^^  ^nd  half  to  the  de- 
ijtelling  herthathalf  of  f,^Xthedrf;ndantsw.8p«.«d. 

fendants.  Tl»e  »"t««q"«°*  ^^^^^^ST^it  to  the  jury  to  de- 
The  chief  justice  of  the  ^mmon  P^*"  ^^JJf  f^  ^th  the  de- 
cido  whether  the  plaintiff  remamed  on  tb^^^  ^^^^.^  ^^, 
fendants'  consent  as  tenant  at  ^^  »  husband's  contewA. 

stating  that  if  so.  she  was  ^^l^^^^^Z  gathered  by  her  o« 
but  was  the  legal  owner  of  all  ^«P~^J     \^    l^intiff.    Th« 
the  farm  during  her  tenancy.    ^««"^'       ^j^^  to  the  instrao. 
defendants  brought  the  case  '^P  °J  ^^„^°^a^t 
tions.    The  question  was  submitted  without  argom 

Stevens,  tor  the  plaintiff. 

S^Uey.  for  the  defendants.  ^ 

By  Court.  Wi^«.  J.     %7,„XU  o^^e ^^*^- '«' 
fendants  were  to  receive  of  the  ^™bana  o  v       ^^ 

the  rent  of  the  place  upon  which  it  was  <"»*'^;^^°|,    them. 

and    set    apart    for  the   defendants    or  ^^^^^j^y  ,„t  he- 

rested   in  contract  between  the  part.es.  "^^^^^^i^tween 

longed  to  the  estate,  if  there  was  no  new  contract  wi 

theWntiff  and  the  defendants  after  tiie  decease  "f^eW 

band:    BenneU  v.  PlaU,  9  Pick.  558.     The  ^^^«««  *°  '^*  ^ 

bargain  received  an  impression,  although  no  such  ^^^  T" 

expressly  said,  that  the  defendants  were  to  have  a  li*"^  Jf 

the  whole  produce  of  the  farm,  until  their  rent  ^"^  P"^' ^ 

they  were  fumiahod  with  other  personal  security,     ine  jury 

have  not  settled   the  fact,  whether  the  parties  did  so  »g^ 

But  the   defendants   might  waive  their  lien,  and  from  wba« 

Parker,  one  of  them,  said  to  a  witness,  who  inquired  to  know 

whether  he  could  safely  cut  hay  under  the  plaintiff,  there  m 

reason  to  believe  that  they  waived,  or  did  not  insist  upon  their 

lien,  if  they  were  ever  entitled  to  any  under  the  original  eon- 
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traet.  Or  if  the  jury  ^ere  satisfied,  under  the  instnictioDs  of 
the  chief  justice  of  the  common  pleas,  that  the  defendants 
recognized  the  plaintiff  as  their  tenant  at  will,  before  the  hay 
was  cut,  after  it  was  cut  it  would  be  her  property;  and  the  juiy 
therefore  were  correctly  instructed  as  to  her  right,  if  they 
should  so  find  the  fact.  The  testimony  to  warrant  this  finding 
may  not  be  entirely  satisfactory;  but  upon  the  fact  assumed, 
the  law  was  properly  given  to  the  jury. 
Judgment  affirmed. 

See  Bailey  ▼.  FtUebrown^  ante,  529,  and  the  note  thereto 


Habdzng  et  Ux.  t;.  AijDen. 

[9  Qmxaojuw^  140.] 

OoBTBACT  or  Mabsiaoe  is  of  Universal  Obligation,  and  a  marriag* 
vaUd  by  the  law  of  the  place  where  it  is  entered  into,  is  binding  every- 
where. 

Suit  tor  Divorcb  for  Adultery  Triable  where. — ^A  suit  for  divorce  for 
adnltezy  may  he  tried  in  this  state  in  the  county  where  the  injured  party 
lived  when  the  offense  was  committed. 

Wife's  Domicile  is  the  same  generally  as  that  of  the  husband,  which  results 
from  his  marital  rights  and  her  duties  as  a  wife. 

Husband  and  Wife  mat  have  Different  Domiciles  under  the  law  regu- 
lating divorces,  where  the  husband  has  forfeited  his  rights  by  misbehav- 
ior and  by  desertion  of  his  wife. 

Wife  mat  Obtain  a  Divorce  here  for  Adultert  in  another  State 
in  which  the  husband  has  fixed  his  domicile  after  deserting  his  wife. 

WzKB  Rbmovino  into  this  State,  after  Desertion  by  her  husband,  is  eo* 
titled  to  the  benefit  of  our  laws,  and  to  recognition  of  her  rights  as  a 
married  woman. 

That  the  Adultert  was  Committed  within  the  Jurisdiction  of  the  court 
granting  a  divorce  therefor,  has  never  been  held  necessary. 

Dbcbsb  of  Divorce  Rendered  in  another  State  at  the  suit  of  the  wife, 
who  removed  thither  after  being  deserted  in  this  state,  for  an  act  of 
adultery  committed  by  the  husband  in  a  third  state,  of  which  he  had 
become  an  inhabitant,  such  decree  reciting  that  the  citation  was  person- 
ally served  on  the  defendant,  will  be  valid  in  this  state,  and  will  entitle 
the  wife  to  dower  in  the  husband's  lands  here  in  which  she  had  an  in- 
choate right  of  dower  before  the  divorce. 

English  Marriage  can  not  be  Dissolved  bt  a  Foreign  Tribunal,  it  is 
held,  because,  by  the  law  of  England,  a  marriage  is  indissoluble  except 
by  act  of  parliament,  and  because  the  lex  loci  contractus  governs. 

JuDGMEirr  IN  ONE  State  against  a  Partt  not  within,  or  amenable  to,  its 
jurisdiction,  is  held  entitled  to  no  credit  in  any  other  state,  by  the  Mas- 
sachusetts  courts  and  some  others. 

Decree  of  Divorce  is  not  within  this  Rule,  where  the  injured  party  was 
a  resident  of  the  state  where  the  decree  was  pronounced,  inasmuch  as 
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■aoh  decree  operates,  not  upon  the  absent  defendant^  pexBonally,  but 
upon  his  claims,  under  the  marriage  contract,  upon  the  complainant^ 
who  was  subJQct  to  the  jmisdiotion  of  the  court  at  the  time. 

Divorce  fob  Adultbbt  does  not  Impaib  or  violate  the  contract  of  mar- 
riage. 

Fbaud  Ain>  Ck)LLnsioN  Vacate  all  Judgments  and  decrees  wht  a  ptopet^y 
pleaded  and  proved;  as  in  the  case  of  a  decree  of  divorce  zvadflred  in 
fraud  of  the  law  of  the  domicile  of  the  parties. 

Degree  ot  Divorce  against  a  Non-resident  Defendant,  who  appean  to 
have  been  served  with  process,  where  the  complainant  was  within  tha 
jurisdiction,  though  effective  in  a  sister  state,  so  far  as  a  dissoluticoi  of 
the  marriage  is  concerned,  may  not  be  so,  perhaps,  with  respect  to  waj 
allowance  therein  directed  to  be  paid  by  the  defendanL 

AonoN  of  dower,  submitted  to  the  court  upon  an  agreed  case. 
From  the  case  it  appeared  that  the  wife  of  the  demandant 
Harding  was  married  in  1809,  in  Massachusetts,  to  her  former 
husband,  in  whose  lands  she  now  claims  dower;  that  the  hus- 
band and  wife  afterwards  removed  to  Waldo  county  in  this 
state;  that  the  husband  subsequently  deserted  his  wife,  and 
went  to  North  Carolina,  where  he  married  another  woman,  and 
that  his  deserted  wife  went  to  reside  in  Bhode  Island.  In 
1827  she  £led  a  libel  for  divorce  in  the  supreme  judicial  oourt 
of  that  state,  on  the  ground  of  adultery  committed  in  North 
Carolina  by  her  husband,  by  the  marriage  aforesaid,  and  bj 
subsequent  cohabitation  with  the  pretended  wife.  A  divoroe  a 
vinculo  matrimonii  was  accordingly  granted  in  1828,  by  which 
certain  property  in  the  wife's  possession  was  assigned  to  the 
^wife  as  alimony,  and  ''she  was  restored  to  all  her  legal  rights 
resulting  from  the  decree,"  the  record  of  the  decree  stating  that 
**  citation  was  issued  "  to  the  husband,''  which  was  duly  served 
on  him  in  person,  and  returned  to  this  court/'  and  that,  after  a 
continuance  of  the  cause,  "  further  notice  having  been  given  by 
order  of  this  court,"  the  petition  was  heard,  and  the  allegationa 
therein  fully  proved  to  the  satisfaction  of  the  court,  etc.  The 
husband  never  resided  in  Bhode  Island.  The  demandants 
were  married  in  that  state  and  now  reside  there.  The  validity 
of  the  above-mentioned  divorce  was  the  chief  question  in  the 
case. 

Allyn^  for  the  demandants,  in  support  of  the  validity  of  the 
divorce  in  this  state,  cited  Datx>l  v.  Hbwlandy  14  Mass.  219; 
Barber  v.  Boot,  10  Id.  260;  5  Dane  Abr.  214;  BisseU  v.  Briggs, 
9  Mass.  462  [6  Am.  Dec.  88];  HaU  v.  WiUiams,  6  Pick.  232  [17 
Am.  Dec.  356];  Mills  v.  Duryee,  7  Cranch,  481. 

IF.  Abbot,  for  the  tenant,  claimed:  1.  That  the  courts  of  MaiiM 
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would  not  take  cognizance  of  a  libel  for  divorce  under  such  cir- 
cuifistances  as  in  this  case:  Hopkins  v.  HopbinSy  3  Mass.  158;  Car" 
tery.  Garter,  C  Id.  263;  Mix  v.  Mix,  1  Johns.  Ch.  204;  Id.  389. 
2.  That  a  judgment  of  a  foreign  or  sister  state  against  a  per- 
son not  within  its  jurisdiction  (as  was  the  case  here),  is  void: 
Buchanan  y.  Rucker,  9  East,  192;  Bisaell  v.  Briggs,  9  Mass.  462 
[6  Am.  Dec.  88 1;  HaU  v.  WiUiams,  6  Pick.  232  [17  Am.  Dec. 
856]  Skurber  t.  Blackboume,  1  N.  H.  246;  Aldrich  t.  Kinney,  4 
Conn.  880  [10  Am.  Dec.  151];  Benton  v.  Burgot,  10  Serg.  &  E. 
242;  Shumtoay  t.  StiUman,  4  Cow.  292  [15  Am.  Dec.  374]; 
Curtis  Y.  CHbbs,  Pen.  405;  Rogers  v.  Coleman,  Hardin,  413 
[3  Am.  Dec.  733].  3.  That  the  wife  at  the  time  of  obtaining 
the  divorce  had  no  established  domicile  in  Rhode  Island, 
as  she  could  not  acquire  a  different  domicile  from  that  which 
she  had  when  her  husband  deserted  her,  except  by  following 
her  husband:  1  Johns.  424;  Jackson  v.  Jackson,  5  Yes.  787; 
18  Johns.  208;  Borden  v.  Fitch,  15  Id.  121  [8  Am.  Dec. 
225].  4.  That  a  divorce  procured  in  another  state,  where  the 
parties  submit  to  the  jurisdiction,  is  not  binding  upon  the 
courts  of  the  state  where  the  marriage  was  solemnized:  1  Dow 
117;  18  Johns.  208;  14  Mass.  227;  2  Kent  Com.  81.  5.  That  at 
all  events  the  wife  was  entitled  to  dower  only  in  the  lands 
which  the  husband  had  not  aliened. 

By  Court,  Weston,  J.  The  contract  of  marriage  is  of  univer- 
sal obligation;  and  by  the  law  and  practice  of  all  civilized  na« 
tions,  a  marriage  valid  by  the  law  of  the  place  where  it  is  entered 
into,  is  binding  everywhere.  Huberus,  De  Conflichi  Legwm,  sec. 
8,  holds  that  if  parties  domiciled  in  one  jurisdiction,  go  into 
another,  and  enter  into  the  contract  of  marriage,  in  a  form  and 
manner  and  under  circumstances  forbidden  by  the  law  of  their 
domicile,  and  with  a  view  to  evade  that  law,  such  marriage 
would  not  be  there  recognized  as  valid.  And  this  doctrine  is 
supported  by  the  opinion  of  Lord  Mansfield,  in  Robinson  v. 
Bland,  2  Burr.  1077.  But  the  law  has  been  otherwise  settled 
in  England.  Thus  marriages  in  Scotland,  by  parties  who  re- 
pair thither  to  evade  the  laws  of  England,  where  they  were 
domiciled,  are  nevertheless  held  binding  by  the  courts  of  their 
domicile.  And  the  English  rule  has  been  adopted  in  Massa- 
chusetts: Medtoay  v.  Needham,  16  Mass.  157  [8  Am.  Dec.  131]; 
Putnam  v.  Putnam  etal.fS  Pick.  433.  It  is  confessedly  against 
the  general  principles  of  law  in  relation  to  other  contracts; 
and  this  exception  is  allowed  to  avoid  the  injurious  consequences 
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whioh  would  attach  to  the  innocent  from  a  different  role,  as  well 
as  the  unfavorable  effect  it  would  have  upon  public  morals. 

With  regard  to  the  law  of  divorce,  there  is  less  uniformitj. 
In  general,  the  policy  of  the  law  in  Christian  countries  has 
been  against  it,  except  for  adultery.  For  this  cause  divorces 
are  allowed  by  some  judicial  tribunal,  clothed  with  competent 
authority,  in  almost  eveiy  state  in  the  Union.  In  some  of  the 
states  this  authority  is  limited  by  statute.  Thus  in  New  York, 
it  is  allowed  only  if  the  parties,  at  the  time  of  the  offense,  be 
inhabitants  of  the  state;  or  if  the  marriage  had  taken  place  in 
that  state,  and  the  party  injured  be  resident  there  at  the  time 
of  the  adultery  committed. 

The  statute  of  Massachusetts  and  of  Maine  contains  no  such 
limitation,  but  directs  that  all  questions  of  divorce  and  alimony 
should  be  heard  and  tried  in  the  county  where  the  parties  live. 
But  from  the  construction  and  practice,  which  has  obtained 
under  this  statute,  this  may  be  understood  to  mean,  where  the 
party  injured  lives  at  the  time  of  the  adultery.  The  case  of 
Bichardson  v.  Richardson,  2  Mass.  153,  was  placed  upon  the 
ground  that  an  attempt  was  made  to  evade  the  statute;  but  it 
was  there  intimated  that  the  decision  was  not  to  be  understood 
to  apply  to  a  case  where  the  party  charged  with  adultery  shall 
have  left  his  or  her  domicile.  In  Hopkins  v.  Hopkins,  3  Mass. 
158,  the  chief  justice  expressly  states,  that  all  the  court  decided 
was,  that  if  the  parties  live  in  another  state  and  one  of  them 
commits  adultery  there,  and  the  injured  party  moves  into 
Massachusetts,  and  libels  for  a  divorce,  such  libel  could 
not  there  be  sustained:  Carter  v.  Garter,  6  Mass.  263,  presented 
such  a  case,  and  the  libel  was  dismissed.  Under  the  pauper 
laws,  and  upon  general  principles,  the  wife  is  regarded  as 
having  the  domicile  of  her  husband;  but  this  results  from  his 
marital  rights,  and  the  duties  of  the  wife.  If  the  husband  has 
forfeited  those  rights  by  misbehavior,  and  has  left  and  deserted 
the  wife,  they  may  have  different  domiciles,  in  the  view  of  the 
law  regulating  divorces.  The  statute  assumes  that  the  guilty 
party  may  be  out  of  the  state,  and  makes  provision  in  that  case. 
And  iu  Hopkins  v.  Hopkins,  the  court  say  that  the  statute  ap- 
plies where  such  party  has  changed  his  domicile,  and  the  adul- 
tery is  there  committed.  This  may  be,  and  generally  is,  the 
husband;  and  yet  for  the  purpose  of  sustaining  u  libel  the 
former  domicile  of  the  wife  is  regarded  as  continuing.  Divorces 
have  repeatedly  been  decreed  in  this  state,  where  the  husband 
has  left  his  wife,  established  his  domicile  in  another  state,  and 
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there  committod  adultery  by  a  uew  marriage  or  otherwise. 
There  seems  to  be  no  good  reason,  why  she  should  be  limited 
to  the  county  in  which  she  resides  at  the  time  when  her  hus- 
band may  have  left  her.  She  may  find  it  convenient  and  even 
necessary  to  change  her  residence;  and  it  would  better  accord 
with  the  statute  that  she  should  libel  where  she  lives  at  the 
time  of  the  adultery.  And  if  a  married  woman,  domiciled  in 
another  state,  having  been  left  or  abandoned  by  her  husband, 
finds  it  convenient  to  establish  her  residence  in  this  state,  she 
thereby  becomes  entitled  to  the  benefit  and  protection  of  our 
laws.  Her  relation  as  a  married  woman,  and  her  rights  thence 
resulting,  would  be  recognized.  And  if  her  husband  subse- 
quently committed  adultery  in  another  state,  why  should  the 
court  here,  upon  a  verification  of  the  facts,  after  such  notice  as 
they  might  order,  refuse  to  liberate  her  from  a  husband  who 
had  proved  himself  unworthy  to  sustain  the  relation?  Upon 
this  point,  however,  we  reserve  ourselves,  until  a  case  so  cir* 
cumstanced  may  present  itself  in  our  own  state. 

But  if  the  laws  of  any  state  authorize  divorces  in  such  cases, 
we  perceive  nothing  in  them  which  violates  the  comity  due  to 
other  states,  or  which  offends  public  morals.  It  has  never  been 
held  necessary  that  the  offense  should  be  committed  within  the 
jurisdiction  making  the  decree;  as  it  is  in  the  administration 
of  criminal  justice.  If  we  refuse  to  give  full  faith  and  credit 
to  the  decree  of  the  supreme  judicial  court  of  Rhode  Island, 
because  the  party  libeled  had  his  domicile  in  another  state, 
and  was  not  within  their  jurisdiction,  we  refuse  to  accord  to 
the  decrees  of  that  court  the  efficacy  we  claim  for  our  own, 
when  liable  to  the  same  objection. 

In  the  case  before  us,  it  is  agreed  that  the  party  injured  was 
at  the  time  an  inhabitant  of  Rhode  Island,  residing  in  Frovi- 
dence,  and  this  fact  is  recited  in  the  decree.  It  appears  that 
by  order  of  court  a  citation  was  served  upon  the  defendant  in 
person,  and  that  a  continuance  was  twice  granted  to  give  him 
an  opportunity  to  appear  in  defense.  This  shows  a  due  regard 
to  that  principle  of  justice  which  gives  to  the  party  accused  the 
right  to  be  heard.  The  decree  was  rendered  by  the  highest 
judicial  tribunal  in  that  state.  As  it  belongs  to  that  tribunal 
to  declare  authoritatively  and  definitively  what  the  law  of  the 
state  is,  we  are  bound  to  infer  that  by  that  law  the  bonds 
of  matrimony  previously  existing  between  the  libelant  and  her 
former  husband  were  thereby  dissolved,  and  that  such  is  the  effect 
of  the  decree  within  the  state  of  Rhode  Island.    As  the  law  is 
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anderstood  in  England,  an  English  marriage  can  not  be  dia- 
BolTed  by  a  foreign  tribunal;  and  the  reason  given  is,  that  a 
marriage  is  indissoluble  in  England  except  by  act  of  parliament, 
and  that  in  these  cases  the  lex  loci  contradus  is  to  goyem:  Ibvey 
T.  Lindsay,  1  Dow,  117.  That  was  upon  an  appeal  from  Scot- 
land, where  the  law  had  been  otherwise  settled. 

The  marriage  dissolved  for  the  cause  of  adulteiy  by  the  de- 
cree in  question,  was  solemnized  in  Massachusetts,  which,  aa 
well  as  our  own  state,  allows  divorces  for  this  cause,  so  that  the 
divorce  insisted  on  is  for  a  cause  in  accordance  with  the  law  of 
both  states.  Had  it  been  otherwise,  it  would  not  follow  that 
the  divorce  might  not  have  been  valid  under  the  constitutioQ 
and  laws  of  the  United  States.  By  the  federal  constitution, 
it  is  provided,  art.  4,  sec.  1,  that  ''full  faith  and  credit  abaU 
be  given  in  each  state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state.  And  the  congress  may,  by 
penal  laws,  prescribe  the  manner  in  which  such  acts,  records^  and 
proceedings  shall  be  proved,  and  the  effect  thereof."  In  pur* 
suance  of  this  provision,  the  act  of  congress  of  May  26,  1790, 
has  declared  that  the  records  and  judicial  proceedings  of  other 
states,  authenticated  in  the  manner  prescribed,  "shall  have 
such  faith  and  credit  given  to  them  in  every  court  within  the 
United  States,  as  they  have  by  law  or  usage  in  the  courts  of 
the  states  from  whence  the  said  records  are  or  shall  be  taken." 

In  Mills  V.  Duryee,  7  Cranch,  481,  and  in  HampUm  v.  McCon* 
nely  8  Wheat.  284,  the  supreme  court  of  the  United  States  have 
given  a  literal  construction  to  the  act  of  congress,  and  have  de- 
clared that  the  judgments  and  decrees  of  a  judicial  tribonal  in 
one  state  shall  have  equal  force  and  effect  in  every  state.  The 
e£Scacy  of  the  act  of  congress  to  this  extent  has  been  qoalified 
by  judicial  construction  in  several  of  the  states;  and  in  Wnimftr 
chusetts  by  the  case  of  Bissell  v.  Brings,  9  Mass.  416  [6  Am.  Deo. 
88],  and  by  Eaa  v.  WiUiams,  6  Pick.  232  [17  Am.  Dec.  856J,  the 
one  prior  and  the  other  subsequent  to  the  decisions  of  the 
supreme  court  of  the  United  States  before  cited.  The  latter 
case  reaffirms  the  position  taken  in  Bissell  v.  Briggs,  and  relies 
upon  part  of  the  opinion  of  Mr.  Justice  Stoiy,  in  Mills  v.  Duryee^ 
to  sustain  them.  The  qualification  insisted  upon  is,  that  if  a 
judgment  be  rendered  in  a  state  against  a  man  not  within  that 
state,  nor  bound  by  its  laws  nor  amenable  to  its  jurisdiction, 
and  that  judgment  should  be  produced  in  any  other  state 
against  the  defendant^  it  would  be  entitled  to  no  credit.     Chief 
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Justice  Parsons,  who  gave  this  opinion  in  BisseU  y.  Briggs,  con* 
cedes  that  such  judgment  would  bind  any  property  the  defend- 
ant might  have  within  the  state  rendering  the  judgment,  taken 
under  process  of  foreign  attachment.  In  this  case  the  injured 
party,  then  an  inhabitant  of  Rhode  Island,  sought  to  be  lib- 
erated from  the  claims  of  the  husband  upon  her,  arising  from 
the  conjugal  relation,  which  be  had  forfeited.  It  was  his  in- 
terest in  her,  his  right  to  exact  from  her  the  performance  of 
duties,  upon  which  the  decree  operated.  She  was  within  the 
jurisdiction.  By  the  condition  implied  in  the  marriage  con- 
tract, that  neither  party  should  commit  adultery,  she  was  enti* 
tied  to  be  thus  relieved.  She  being  under  the  protection  of  the 
laws  of  the  state  where  she  resided,  the  highest  tribunal  there 
judicially  declared  and  settled  her  right,  after  due  notice  and 
ample  opportunity  afforded  to  the  guilty  party  to  defend  him- 
self against  her  charge. 

Under  these  circumstances,  it  does  not  appear  to  us  to  fall 
within  the  qualification  of  the  rule  established  by  the  supreme 
court  of  the  United  States,  set  up  in  the  cases  cited  from  Massa- 
chusetts, eyen  if  it  is  to  be  sustained  to  the  extent  there  stated, 
which  has  not  yet  been  decided  by  the  court  to  whom  it  ulti- 
mately belongs  to  settle  the  question. 

A  divorce  for  the  cause  of  adultery  does  not  violate  or  impair 
the  contract  of  marriage.  This  was  intimated  by  Chief  Justice 
Ifaishall,  and  by  Justice  Story,  in  the  case  of  Dartmouth  CoU 
lege  v.  Woodward^  4  Wheat.  618.  The  law  of  Bhode  Island, 
authorizing  the  divorce,  was  not  therefore  restrained  or  limited 
by  any  paramount  law.  It  was  then  lawful  there,  and  qualified 
the  party  liberated  to  enter  anew  into  the  marriage  relation. 
Most  of  the  reasons  which  led  to  the  adoption  of  the  rule,  that 
a  marriage  valid  by  the  law  of  the  place  where  solemnized 
should  be  valid  everywhere,  the  protection  of  innocent  parties, 
and  the  purity  of  public  morals,  require  that  divorces  lawfully 
pronounced  in  one  jurisdiction,  and  the  new  relations  there- 
upon formed,  should  be  recognized  as  operative  and  binding 
everywhere.  To  this  may  be  excepted  cases  of  fraud  and  col- 
lusion, which,  when  pleaded  and  verified,  vacate  all  judgments 
and  decrees.  And  of  this  class  are  decrees  obtained  in  fraud 
of  the  law  of  the  domicile  of  the  parties.  Jackson  v.  Jackson,  1 
Johns.  424,  and  Eanover  v.  Turner,  14  Mass.  227  [7  Am.  Deo. 
SOS],  were  decided  upon  this  ground. 

There  would  be  great  inconvenience  in  holding  that  a  divorce 
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decreed  in  the  state  i^ehere  the  injured  party  resided  might  not 
be  held  valid  through  the  Union  where  the  right  of  citizenship 
is  common,  where  the  party  accused  had  established  his  domi* 
die  in  another  state,  and  there  conmiitted  adultery.  And  thia 
is  the  only  objection  to  the  e£Scacy  of  the  decree  in  question; 
it  being  insisted  that  the  court  had  no  jurisdiction  over  the  ab- 
sent party.  As  has  been  before  intimated,  it  would  apply  with 
equal  force  to  many  divorces  decreed  in  this  state.  It  would 
require  that  the  wife,  abandoned  and  dishonored,  should  seek 
the  new  domicile  of  the  guilty  husband,  animo  manendi^  before 
she  could  claim  the  benefit  of  the  law  to  be  relieved  from  his 
oontrol. 

In  giving  effect  here  to  the  divorce  decreed  in  Bhode  Island, 
we  would  wish  to  be  understood  that  the  grounds  upon  which 
we  place  our  decision  are  limited  to  the  dissolution  of  the  mar- 
riage. In  the  libel,  alimony  was  prayed  for,  and  certain  per- 
sonal property,  then  in  the  possession  of  the  wife,  was  decreed 
to  her.  Had  the  court  awarded  her  a  gross  sum,  or  a  weekly  or 
an  annual  aUowance,  to  be  paid  by  the  husband,  and  the  courts 
of  this  or  any  other  state  had  been  resorted  to  to  enforce  it,  a 
different  question  would  be  presented,  falling  within  the  dis- 
tinctions which  have  been  supposed  to  qualify  the  decisions  ol 
the  supreme  court  of  the  United  States. 

If,  then,  the  divorce,  decreed  in  Bhode  Island,  is  valid  here, 
the  remaining  qu^tion  is,  whether  the  wife  was  thereupon  enti- 
tled to  draw  in  any  estate  of  inheritance,  of  which  the  husband 
was  seised  during  the  coverture.  The  statute  allows  it,  in  the 
lands  of  the  husband,  where  a  divorce  is  decreed  for  the  cause 
of  adultery,  committed  by  the  husband,  to  be  assigned  in  the 
same  manner  as  if  he  were  dead.  The  language  is  general,  and 
is  not  limited  to  divorces  decreed  within  the  state.  But  it  is  in- 
sisted that  her  right  must  be  restricted  to  such  lands  as  the  hus- 
band had  not  aliened.  And  this  construction  is  attempted  to 
be  supported  by  a  reference  to  a  change  of  language  in  a  former 
revision  of  the  laws  of  Massachusetts  upon  the  sul^ect  of  divorce. 
But  if  her  ri^ht  was  to  be  thus  restricted,  we  apprehend  more 
explicit  language  to  this  effect  would  have  been  used.  By  the 
lands  of  the  husband,  must  be  understood  all  the  lands  in 
which  she  had  an  inchoate  right  of  dower  prior  to  the  divorce. 
And  thus  the  law  was  settled  in  Davol  v.  Eowland,  14  Mass.  219. 
The  levies  on  the  lands  of  the  husband  by  his  creditors  vested 
such  lands  in  them,  subject  to  the  right  of  dower  in  the  wife. 
That  right  did  not  ariso  from  the  saving  in  the  statute  authoris* 
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xng  such  levies.    And  if  there  might  he  room  for  doubt,  if  we 
looked  only  to  the  saving,  there  is  none  under  the  general  law, 
upon  which  her  right  depended. 
Judgment  for  the  demandants. 


DivoBCB  Qbantkd  IK  AfroTHEB  Stath  OB  CouNTBTy  EmoT  OF.— -Thlfl  sab- 
Jeet,  in  its  vaiioiu  phaaes,  is  fully  diaciused  in  the  notes  to  Hanover  ▼.  Tur* 
Mr,  7  Am.  206;  Medway  v.  Needham^  8  Id.  133,  snd  Tokn  v.  Tolen,  21  Id. 
747. 
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DUVALL  V.  FaBMEBS'   BaNK  of  MABHiAliD. 

[A  am.  h  JoBmoir.  382.] 

Wmfs  Equttt. — ^Wherp  a  husband  is  compelled  to  reaoit  to  a  court  of  eqoity 
to  obtain  poaseasion  of  bis  wife's  personalty,  be  must  do  equity  by  pro* 
▼iding  a  sufficient  maintenance  for  ber  and  ber  children  out  of  it. 

WxvB  IS  NOT  Deprivbd  OF  THIS  Equttt  B7  A  Statots  securing  to  her  oos 
third  of  her  husband's  personal  estate  a{|ter  his  death. 

This  Equity  is  not  Based  on  thb  Husband's  Powkb  to  bequeath  all  his 
property  to  others,  leaving  his  wife  unprovided  for,  but  upcm  the  prin* 
ciple  that  where  he  comes  into  equity  to  get  possession  of  her  eatato  ha 
must  do  equity. 

Husband's  Assignee  Takes  subject  to  this  Equttt,  and  will  be  compelled 
to  make  the  provision  when  he  seeks  to  get  possession  of-  the  property. 

Thb  Equitt  Attaches  Itself  to  the  Fund,  and  follows  it  into  the  haoda 
of  the  assignee,  whether  the  assignment  be  by  act  of  the  party  or  by  op- 
eration of  law,  and  whether  it  be  voluntary  or  for  value. 

Wdb  hay  Apply  by  Petition  for  this  Pbovision  where  the  fund  is  ia 
court,  after  an  order  made  for  its  distribution,  but  before  it  has  been  die* 
tributed,  although  there  may  be  matter  in  the  petition  which  wcmld 
properly  form  the  subject  of  an  original  bilL 

8uvP(ENA  Need  not  be  Prayed  against  the  parties  interested  in  the  fond  ia 
such  a  case. 

Obdxr  Nisi  that  the  Provision  be  Assigned  out  of  the  fund,  made  at  Um 
same  term  at  which  the  order  for  distribution  was  passed,  is  sufficient  te 
bring  the  whole  matter  before  the  chancellor. 

Indobsebs  of  the  Husband's  Notes,  to  secure  which  an  assignment  of  audi 
a  fund  is  made  by  him,  are  not  necessary  parties  where  the  wife  applies 
for  a  provision  out  of  such  fund  before  it  is  withdrawn  by  the  assignee. 

Character  and  Extent  of  the  Provision  Depend  upon  the  peculiar  eir> 
cumstances,  the  amount  of  the  wife's  fortune,  and  the  amount  aliea^J 
received  by  the  husband. 
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Appeal  from  the  court  of  chancexy.  The  appellant,  widow  of 
Lewie  Dnyall,  deceased,  filed  her  petition  July  24»  1880,  setting 
forth  in  substance  that,  as  one  of  the  representatives  of  one 
Harwood,  who  died  in  1826,  she  was  entitled  to  a  share  of  a 
portion  of  his  personal  estate,  which  was  in  the  court  of  chancezy 
for  distribution;  that  she  had  not  known  until  now  that  the 
fund  was  in  course  of  distribution;  that  her  husband,  in  August, 
1826,  and  July  10,  1827,  without  her  knowledge  or  consent, 
executed  two  assignments  of  her  share  of  the  said  fund  to  the 
cashier  of  the  Farmers'  Bank  of  Mazyland,  reciting  his  indebt- 
edness to  the  bank  in  certain  sums,  and  assigning  his  ''wife's 
interest  in  the  estate "  of  the  said  Harwood  towards  the  pay- 
ment of  said  indebtedness,  and  directing  the  administrators  of 
the  said  Harwood  to  pay  the  dividends  of  said  interest  due  and 
to  become  due  to  the  said  cashier  (copies  of  which  assignments 
were  annexed  to  the  petition  as  exhibits);  that  at  the  time  of 
the  first  assignment,  her  said  husband  had  no  right  to  transfer 
her  interest  in  said  estate  at  all;  that  the  second  assignment 
was  merely  a  substitute  for  the  former  one;  that  at  the  time  of 
executing  it,  her  said  husband  was  non  compos  merUia,  which  the 
petitioner  believed  was  known  to  the  bank;  that  the  whole  pro- 
ceedings were  in  fraud  of  the  petitioner,  and  designed  by  the 
bank  to  obtain  security  for  certain  old  debts  of  the  husband; 
that  the  said  bank  had  received  the  dividends  heretofore  de- 
dared  in  the  distribution  of  the  Harwood  estate;  and  that  a 
farther  dividend  had  been  declared  July  22,  1830. 

The  petition,  therefore,  charged  that  the  assignments  were 
fraudulent  and  void,  and  alleged  further  that,  at  all  events,  the 
petitioner  was  entitied  as  survivor  of  her  husband  to  the  divi- 
dend declared  July  22, 1880,  which  she  prayed  should  be  paid 
to  her,  or  that  a  suitable  provision  should  be  made  for  her  out 
of  her  share  of  the  Harwood  estate,  and  that  she  have  such 
further  relief  as  was  proper.  The  answer  of  the  bank  admitted 
that  the  petitioner  was  one  of  the  representatives  of  Harwood, 
deceased,  and  that  the  assignments  were  made  and  payments 
made  thereon  out  of  the  Harwood  estate  as  alleged,  and  averred 
that  the  assignments  were  for  full  value;  that  the  moneys  re- 
ceived had  been  applied  as  directed  in  that  of  July  10, 1827,  to 
the  debts  therein  specified,  and  that  a  considerable  balance 
remained  which  the  whole  of  the  petitioner's  interest  in  the 
Harwood  estate  would  be  required  to  satisfy.  The  answer  also 
denied  the  petitioner's  ignorance  of  the  assignments,  and  the 
incompetence  of  Lewis  Duvall  as  alleged.    It  suggested  farther 
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that  as  the  assigoment  of  July  10,  1827,  was  executed  in  part 
for  the  purpose  of  securing  certain  notes  to  the  bank  upon 
which  Bichard  and  Grafton  B.  Duvall  were  indorsers  for  the 
husband,  they  ought  to  be  made  parties.  The  answer  further 
alleged  that  after  the  assignments  the  administrators  of  Har- 
wood  had  assumed  to  pay  the  bank  the  petitioner's  share  of  the 
estate,  and  that  therefore  the  bank  was  not  compelled  to  resort 
to  a  court  of  equity  for  the  fund,  which,  it  was  insisted,  was  a 
sufficient  answer  to  the  petitioner's  claim  by  survivorship  to 
the  unpaid  dividends,  or  for  an  equitable  provision. 

It  appeared,  further,  that  the  dividend  reported  July  22, 
1880,  as  due  to  the  bank  under  the  assignments,  was  one  thou- 
sand four  hundred  and  sixteen  dollars  and  twenty-nine  cents; 
that  Bland,  chancellor,  on  July  23,  ratified  the  report  and  di- 
rected the  administrators  to  pay  the  amount  to  the  bank  accord- 
ingly; that  on  July  24  this  petition  was  filed,  when  the  chan- 
cellor ordered  the  administrators  to  retain  said  amount  in  their 
hands  until  further  order,  provided  a  copy  of  the  order  and 
petition  was  served  on  them  and  on  the  bank  before  the  amount 
was  paid  to  the  bank.  On  December  2,  1830,  the  chancellor, 
after  argument,  rescinded  the  order  of  July  24,  and  dismissed 
the  petition,  with  costs;  from  which  the  petitioner  appealed. 

Flusser  and  Johnson,  for  the  appellant,  oontended,  among 
other  things:  1.  That  admitting  the  assignments  to  have  been 
made  for  value,  the  petitioner  was  nevertheless  entitled  to  an 
equitable  provision  out  of  the  fund  in  court:  Boper  on  Prop- 
erty, 266;  Jeremy,  201;  2  Kent  Com.  118;  Lady  IXbank  t. 
Mantolieu,  5  Yes.  738;  Murray  v.  Lord  Elibank,  10  Id.  90;  8 
Atk.  721;  Howard  v.  Moffatt,  2  Johns.  Ch.  206;  Kenny  v.  UdaU^ 
5  Id.  464;  UdaU  v.  Kenny,  3  Cow.  590;  Glen  v.  FUiher,  6  Id.  83 
[10  Am.  Dec.  310].  2.  That  she  was  entitled  to  the  whole  of 
the  last  dividend:  Wright  v.  Morlay,  11  Yes.  16;  BumeU  v.  JTtn- 
naston,  2  Yern.  401;  WJiite  v.  Si.  Barbe,  1  Yes.  &  B.  405; 
Homshy  v.  Lee,  2  Madd.  Ch.  349;  Purdew  v.  Jackson,  1  Buss. 
Ch.  42.  3.  That  her  having  been  a  party  to  the  proceeding  by 
which  the  money  was  brought  into  court,  made  no  difference: 
Carr  v.  Taylor,  10  Yes.  580;  Schuyler  v.  Hoyle,  6  Johns.  Ch. 
197;  State  v.  Krebs,  6  Harr.  &  J.  36.  4.  That  a  petition  for 
relief  was  proper,  and  the  distributees,  who  alone  were  neces- 
sary parties,  being  in  court,  it  was  not  required  that  process 
should  be  asked  for  against  them:  Croinujell  v.  McCubbin,  2 
Harr.  &  G.  443.    5.  That  the  doctrine  as  to  allowing  a  provision 
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to  the  wife  in  such  cases  did  not  depend  upon  the  relative  favor 
shown  to  married  women  by  the  laws  of  England  or  of  this 
country:  Adams  v.  Pierce^  3  P.  Wms.  11.  6.  That  the  wife 
might  apply  for  sach  allowance  even  though  the  husband  did 
not  ask  the  aid  of  equity  to  put  him  in  possession:  2  Kent 
Com.  118;  Johnson  v.  Johnson,  1  Jao.  &  W.  451.  7.  As  to 
what  was  the  proper  amount  to  be  allowed,  they  cited:  Kenny 
V.  Udall,  5  Johns.  Ch.  479,  480;  EavUand  v.  Bloom,  6  Id.  178. 
Magruder  and  Alexander,  for  the  appellee,  insisted:  1.  That 
the  wife  was  not  entitled  to  a  provision,  in  such  cases,  against 
her  husband's  assignee:  3  Pet.  Cond.  Ch.  305;  Mif/ord  v.  MU" 
ford,  9  Ves.  100.  2.  That  as  the  wife  here  was  provided  for,  by 
statute,  out  of  the  husband's  estate,  she  occupied  a  more  favor- 
able position  than  iu  England,  and  the  same  practice  should 
not  be  adopted  with  reference  to  allowing  her  an  equitable  pro* 
vision  as  in  the  English  courts:  Coomes  v.  Clemenls,  4  Harr.  A 
J.  482;  Adams  v.  Fierce,  3  P.  Wms.  11.  3.  That  the  petitioner's 
application  after  the  order  of  July  23,  1830,  came  too  late: 
Howard  v.  Moffatl,  2  Johns.  209.  4.  That  the  prayer  of  the  pe- 
tition was  not  warranted  by  the  facts  stated  in  it:  Coop.  96; 
Mitf.  74.  5.  That  the  indorsers  should  have  been  made  parties: 
Coop.  Eq.  34.  6.  They  also  cited  2  Kent.  Com.  113;  Homier  v. 
2ihrton,  3  Pet.  Cond.  Ch.  298,  301;  Johnson  v.  Johnson,  1  Jao. 
&  W.  456. 

By  Court,  Abghbb,  J.  The  funds  which  in  this  cause  fur- 
nished the  subject-matter  of  contest  consisted  of  the  personal 
estate  of  Benjamin  Harwood,  of  whom  the  appellant,  the 
widow  of  Lewis  Duvall,  was  one  of  the  representatives,  and  as 
such  entitled  to  a  distributive  share.  The  appellant  claims  the 
fund  yet  remaining  in  court  by  survivorship,  or  that  a  wife's 
equity  may  be  decreed  to  her  out  of  the  fund. 

The  rule  in  equity  appears  to  be,  that  where  the  aid  of  a 

court  of  equity  is  necessary  to  enable  the  husband  to  obtain 

possession  of  the  wife's  personal  property,  he  must  do  what  is 

equitable  by  making  a  suitable  provision  out  of  it,  for  her 

maintenance  and  that  of  her  children.     This  principle,  which 

regulates  the  court  of  chancery  of  England,  is  founded  on 

those  principles  of  natural  justice  and  equity  which  would  seem 

to  make  it  of  universal  application.     For  what  could  be  more 

equitable  than  that  a  suitable  provision  should  be  secured  to 

the  wife  and  children  out  of  her  choses  in  action,  and  what 

eould  be  more  inequitable  than  to  permit  the  husband  to  take 
AM.  dbo.  yoiL.  zzm-M 
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her  whole  estate,  without  allowmg  to  her,  out  of  her  owe 
funds,  a  suitable  maintenanoe?  Accordingly,  the  doctrine  of 
the  English  court  of  chancery  upon  this  subject  appears  to  have 
been  adopted  to  the  full  extent  in  New  York:  Howard  y.  Moffail^ 
2  Johns.  Ch.  207;  Schuyler  v.  ffoyle,  6  Id.  207;  Kermy  v.  TOofl, 
Id.  464;  Olen  v.  Fisher,  6  Id.  83  [10  Am.  Dec.  810];  ffavOand 
y.  Myers,  Id.  25;  2  Kent.  Com.  116. 

That  the  laws  of  this  state  secure  to  the  wife  one  third  of  the 
personal  estate  of  the  husband  after  his  death,  and  after  the 
payment  of  his  debts,  against  the  husband's  alienation  by  last 
will  and  testament,  can  not  deprive  her  of  this  equity.  In 
England  it  is  not  founded,  as  has  been  supposed  in  argument, 
upon  the  power  of  the  husband  to  bequeath  to  others  than  his 
wife  his  whole  personal  property,  but  upon  the  principle  that 
the  husband  seeking  the  intervention  of  a  court  of  equity  to 
gain  possession  of  his  wife's  estate,  must  do  equity.  The  wife's 
equity  was,  by  the  practice  of  the  English  chancery,  allowed 
her  at  a  period  when,  according  to  the  decision  of  our  own 
courts,  in  Griffith  y.  Oriffith,  4  Harr.  &  McH.  101,  and  Ooamea 
y.  Clements,  4  Harr.  &  J.  480,  the  common  law  of  England  foz^ 
bade  the  husband  to  alienate  the  whole  of  his  estate  as  against 
her,  and  secured  to  her,  as  does  ours,  a  third  part  of  his  per* 
sonal  estate  after  the  payment  of  his  debts.  Lord  Hardwicke, 
in  Jewson  v.  MouLson^  says  that  in  the  fourteenth  year  of  the 
reign  of  Charles  I.,  Lord  Keeper  Coyentry  took  notice  of  the 
rule  establishing  the  wife's  equity,  as  existing  at  that  day;  at 
which  period  of  time,  according  to  Sir  William  Blackstone,  it 
was  declared  by  Sir  Henry  Finch  that  the  husband  had  no 
power  to  devise  away  the  whole  of  his  property  from  the  wife. 
That  this  was  the  common  law  of  England  at  that  day  has  been 
decided  by  the  courts  of  this  state.  This  equitable  proyision 
could  not,  therefore,  have  been  founded  on  any  supposed  power 
of  the  husband  over  the  whole  of  his  personal  estate,  but  has 
been  found  to  exist  in  England  under  all  the  modifications 
which  have  existed  in  the  rights  and  powers  of  the  husband 
oyer  his  property.  It  is  true  that  this  allowance  to  the  wife  is 
a  creature  of  the  English  court  of  chancery,  and  is  considered 
as  a  part  of  its  practice.  But  it  is  a  wise  provision  growing 
out  of  salutary  maxims  governing  courts  of  equity,  dnd  deseryes 
to  be  considered  rather  as  a  principle  governing  and  controlling 
the  court  in  its  dispensation  of  equitable  jurisprudence,  than  as 
being  merely  practical  in  its  character.     We  are  not  aware  that 

1.  9Atk.417. 
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a  different  practice  has  existed  in  the  equity  courts  of  this  state. 
It  is  possible  t)iat  but  a  few  applications  of  this  kind  have  been 
made,  and  if  this  were  the  first  case,  it  would  be  proper  to  ap- 
ply to  it  a  long  and  well  established  rule. 

The  wife's  equity  exists,  although  there  has  been  an  assign- 
ment for  a  valuable  consideration,  and  the  assignee  standing  in 
the  place  of  the  husband,  and  seeking  to  withdraw  the  funds,  will 
be  compelled  to  make  the  provision.  He  takes  the  assignment 
subject  to  the  wife's  equity,  for  he  takes  it  with  the  knowledge 
that  it  is  property  derived  from  her,  and  knows  at  the  time  of 
the  assignment,  or  is  bound  to  know,  all  the  equity  to  which  it 
is  subject.  It  is  an  equity  which  attaches  itself  to  the  fund, 
and  follows  it  in  the  hands  of  the  assignee  whether  with  or 
without  a  valuable  consideration,  or  whether  the  assignment 
passes  by  the  act  of  the  party  or  by  operation  of  law:  Howard  y. 
MoffaU,  2  Johns.  Oh.  206;  1  Eden,  307,  871;  2  Atk.  420;  Wright 
r.  Marley,  11  Yes.  17;  1  Mad.  Ch.  862.  It  has  been  supposed 
that  as  a  purchaser  for  a  valuable  consideration  was  looked 
upon  by  a  court  of  equity  with  a  favorable  eye,  the  provision 
for  a  wife  ought  not  to  be  enforced  against  such  an  assignee: 
Wright  v.  Marley^  11  Yes.  17.  But  the  doctrine  as  above 
stated,  notwithstanding  this  doubt,  appears  to  be  settled  by  a 
numerous  succession  of  authorities:  2  Atk.  417;  Pryor  v. 
HiO,  4  Bro.  0.  0. 138;  Pope  v.  Orashaw,  Id.  326;  Like  v.  ^eres- 
ford,  3  Yes.  506;  4  Id.  19;  Wright  v.  Morleg,  11  Id.  17;  WaU  v. 
Bright,  1  Jac.  &  Walk.  477  ;>  Purdew  v.  Jackdon,  1  Bussel,  53. 
And  in  this  country  the  same  judgment  has  been  pronounced 
in  several  cases  determined  by  Chancellor  Kent,  in  which  all 
the  authorities  underwent  an  able  and  learned  investigation: 
Senny  v.  UdaU,  6  Johns.  Oh.  818;  llatnland  v.  Bloom,  6  Id.  178. 

That  there  exists  matter  in  the  petition  which  would  properly 
form  the  subject  of  an  original  bill  can  not,  we  tliink,  furnish 
any  serious  obstacle  to  the  appellant.  It  is  su£Scient  that  a 
portion  of  what  she  seeks  is  demandable  in  the  form  of  a  peti- 
tion. Now  if  the  fund  in  court,  which  is  sought  to  be  drawn 
out  by  the  assignee,  is  liable  to  the  appellant's  equity,  the 
prayer  that  a  suitable  provision  be  made  out  of  her  share  is 
properly  cognizable  by  the  court  in  this  form;  and  the  applica- 
tion of  the  appellant  that  the  administrators  of  Benjamin  Har- 
wood  should  not  be  permitted  to  pay  over  to  the  Farmers'  Bank 
the  funds  in  their  hands  for  distribution,  according  to  the  order 
of  twenty-third  July,  1830,  and  that  out  of  said  funds  this  pro* 

1.  Jao.&  W.4M. 
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Tision  should  be  assigned,  made  at  the  same  term  at  which  the 
order  was  passed,  and  before  the  money  was  paid  over,  brought 
properly  before  the  chancellor  the  whole  subject-matter  of  the 
order  referred  to  for  his  revision  and  review.  It  could  not  be 
necessary  that  a  subpoena  should  be  prayed  against  the  parties. 
This  was  repudiated  in  the  case  of  McCubbin  v.  Cromwell,  An 
order  nisi,  such  as  was  passed  in  this  case,  was  all  that  was 
necessary,  and  was  according  to  the  accustomed  practice  of  the 
chanceiy  court. 

The  parties  interested  in  the  fund  were  all  in  court.  The  ad- 
ministrators were  parties  to  the  suit,  aod  the  assignees  were  in 
court  seeking  to  draw  from  it  the  funds  in  controversy.  Nor 
could  it  be  necessary,  in  any  possible  view  which  we  can  take 
of  the  case,  to  make  Bichard  and  Grafton  B.  Duvall,  the  indors- 
ers  of  the  assignor's  note  to  the  Farmers' Bai/k  (and  for  the  pay- 
ment of  which  note  the  assignment  was  in  part  made),  parties. 
It  is  true,  if  ultimately  available,  it  would  have  benefited  them, 
yet  if  the  funds  which  are  still  in  court,  and  have  not  yet  been  ap- 
plied to  the  credit  of  the  note,  should  be  abstracted  from  its  ex- 
tinguishment by  a  decree  of  the  chancellor,  it  is  perfectly  clear, 
under  such  circumstances,  that  in  any  suit  against  the  indorsers 
the  chancellor's  decree  would  be  a  complete  bar  to  their  claim- 
ing any  credit  on  the  note  on  account  of  the  assignment,  either 
at  law  or  in  equity,  or  setting  up  the  same  against  the  right  of 
recovery.  The  decree  would  not  be  liable  to  the  objection  of 
res  inter  alios  acta.  So  that  a  complete  decree  could  pass  with- 
out the  appearance  of  the  indorsers  as  parties. 

It  has  been  urged  against  the  appellant,  that  having  failed 
to  file  exceptions  to  the  auditor's  report,  the  application  should 
have  been  to  the  chancellor  to  open  the  audit,  so  that  she 
might  have  had  an  opportunity  of  filing  her  exceptions  to  the 
distribution.  But  we  apprehend  that  no  formal  order  of  the 
chancellor  was  necessary  for  opening  the  account,  and  granting 
leave  to  the  appellant  to  file  exceptions.  The  auditor  made  his 
report  on  the  twenty-second  of  July;  on  the  twenty-thixd,  the 
order  passes  for  a  distribution,  and  the  next  day,  and  before 
the  money  is  paid  over,  the  appellant  expresses  her  dissatisfac- 
tion with  the  distribution  of  the  fund,  and  prays  the  chancellor 
that  a  provision  out  of  these  funds  may  be  made  for  her.  This 
bringing,  as  it  does,  the  whole  subject-matter  of  the  order  of  the 
twenty-third  July  before  the  court,  contains  in  substance  and 
effect,  an  objection  to  the  report  upon  which  the  order  was 
founded;  and  the  court,  in  reviewing  its  own  order,  was  thus 
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necessarily  called  upon  by  the  sbape  which  the  petition  assumed, 
to  re-examine  the  auditor's  report,  in  as  effectual  a  manner  as 
he  could  have  been  called  to  do  had  he  passed  a  formal  order 
for  re-opening  the  account. 

The  wife's  right  of  survivorship,  it  perhaps  is  not  necessary 
critically  to  examine.  For  it  has  not  been  alleged  as  at  all 
probable  that  any  future  dividends  of  this  estate  would  extin- 
guish the  claims  of  the  Farmers'  Bank,  according  to  the  terms 
of  the  assignment,  after  the  wife's  equitable  provision  shall  be 
abstracted  therefrom,  and  because  any  claim  to  survivorship 
which  she  might  have  would  always  be  subject  to  the  payment 
of  the  equitable  assignee.  The  character  and  extent  of  the 
pioTision  for  the  wife  would  seem  in  every  case  to  be  governed 
by  its  peculiar  circumstances,  and  to  be  regulated  by  the  whole 
of  the  wife's  fortune,  and  what  the  husband  had  previously  re- 
oeived.  We  have  no  other  lights  furnished  us  by  the  record 
upon  this  subject  than  is  contained  in  the  auditor's  reports, 
and  when  we  consider  the  sums  heretofore  paid  over  of  her 
fortune,  to  the  assignees,  we  conceive  the  sum  in  the  hands  of 
the  administrators  according  to  the  last  report  of  the  auditor, 
and  which  was  distributed  by  the  order  of  the  twenty-third  July» 
1830,  but  a  very  inadequate  provision.  This  we  shall  assign 
her  for  her  maintenance,  and  that  of  her  children,  if  she  have 
any,  with  such  further  sum  as  the  chancellor  shall  conceive 
proper,  should  more  funds  be  brought  into  court  for  distribu- 
tion. 

The  order,  therefore,  of  the  chancellor,  of  the  second  day  of 
December,  in  the  year  1830,  so  far  as  it  dismisses  the  appel- 
lant's petition,  is  reversed,  and  this  court  proceeding  to  decree 
as  the  chanceUor  should  have  done,  will  pass  an  order  directing 
the  proceeds,  at  the  date  of  the  said  order  in  the  hands  of  the 
administrators,  to  be  paid  over  to  the  appellant,  on  account  of 
her  provision  for  her  maintenance,  and  that  of  her  children,  if 
she  have  any. 

Decree  reversed. 

Win's  EQurrr.— In  Helms  ▼.  Franetseus,  20  Am.  Beo.  402,  the  rule  laid 
down  by  Bland,  Chancellor,  as  to  the  wife's  equity,  is  that  where  the  husband 
requires  the  assistance  of  a  oonrt  of  equity  to  get  possession  of  any  part  of 
his  wife's  estate^  that  assistance  will  be  refused  unless  he  makes  provision  for 
her  out  of  such  estate  or  shows  that  the  amount  of  it  is  not  sufficient  or  that 
he  has  otherwise  provided  for  her.  The  provision  thus  required  usually  em- 
braces only  a  part  of  the  wife's  fortune,  but  it  may  under  certain  circum- 
stances embrace  the  whole,  as  when  the  husband  consents:  Id.  In  an 
action  by  a  husband  and  wife  to  recover  a  legacy  giyen  to  her,  it  will  not  bt 
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decreed  to  be  paid  to  the  husband  until  a  suitable  proTinon  hae  hefoa.  decreed 
to  the  wife  oat  of  it:  Olen  ▼.  Fisher,  10  Am.  Dec.  310.  So  where  an  estate 
deeoenda  to  her  daring  ooyertare,  a  ooart  of  equity,  before  pennittix^  it  to  be 
applied  to  the  satisfaction  of  claims  of  the  husband's  creditors,  will  provide  a 
sufficient  maintenance  for  her  and  her  children  out  of  it:  EUioi  v.  Warmg^  17 
Id.  69.  In  Oswald  v.  Hoover,  43  Md.  368,  the  doctrine  of  the  principal  can 
that  where  a  husband  is  obliged  to  resort  to  a  court  of  equity  to  get  posBMsiai 
of  an  estate  descended  to  his  wife,  he  will  be  required  todo  eqoity  by  makiiig 
a  fair  settlement  upon  her,  is  approved. 


Geibeb  to  the  Use  of  Knayal  v.  Kebshneb. 

[4  Gill  akd  Joaswon,  805.] 

Waivbb  07  NoncB  of  Nov-aoobftangs  or  Ordbb. — ^An  agreement  between 
the  drawer  of  an  order  and  the  payee,  that  it  is  to  be  received  in  payment 
of  a  note  due  from  the  former  to  tbe  latter,  provided  it  is  accepted  by 
the  drawee,  but  if  not  accepted  that  it  is  to  be  returned  to  the  drawer^ 
brother,  is  a  waiver  of  notice  of  non-acceptance  and  non-payment. 

8vGH  Ordxr  if  Unacxskfted  is  kg  Patvxnt,  and  want  of  notice  of  the  noo- 
acceptance  or  non-payment  will  not  defeat  a  reooveryon  the  note,  thoo^ 
the  order  was  not  returned  to  the  brother  for  two  m<mths  after  its  mm* 
acceptance. 

Pathsht  of  Lass  than  is  Owing,  without  a  release,  is  no  satasfaotioii  cf  a 
debt. 

AoBXKUKNT  TO  AocEFT  Lbss  than  is  owing  is  nudum  paettmL 

Appeal  from  a  judgment  of  the  Washington  county  ooort, 
rendered  against  tbe  appellant  in  an  action  of  debt  brought  by 
him  to  the  use  of  Knayal,  as  his  assignee,  on  a  single  bill  made 
by  the  defendant  and  appellee.  The  material  facts  are  stated 
in  the  opinion.  The  ground  on  whioh  the  judgment  was  sought 
to  be  reversed  was  that  the  court  below  erred  in  instructing  the 
jury  that  if  the  defendant  had  not  received  due  notice  of  the 
non-acceptance  and  non-payment  of  a  certain  order  drawn  by 
him  upon  one  Mason  and  alleged  to  have  been  given  to  the  agent 
of  the  plaintiff's  assignee  on  payment  of  the  bill  sued  on,  the 
plaintiff  could  not  recover,  and  that  notice  after  the  expiration 
of  two  or  three  months  was  not  due  and  reasonable  notice. 
The  appeal  was  founded  on  the  plaintiff's  exception  to  this 
instruction. 

Anderson,  for  the  appellant,  contended:  1.  That  the  evidence 
was  not  sufficient  to  bar  the  plaintiff's  recovery  under  either 
plea,  showing  at  most  only  an  assignment  to  the  amount  of  the 
order:  5  Oo.  117;  5  East,  230;  Peake  Ev.  249;  6  Harr.  &  J. 
169;  1  Bao.  Abr.  45;  2  Wils.  86;  6  Co.  44.  2.  That  there  was 
no  payment,  the  agent  having  no  authority  to  receirethe  order. 
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and  the  order  not  having  been  accepted:  2  Stark.  Et.  583;  8 
Id.  1087;  Ward  y.  Evans,  2  Ld.  Baym.  930.  8.  That  the  de- 
fendant  was  not  entitled  to  notice  under  the  agreement. 

Price f  for  the  appellee,  insisted:  1.  That  if  the  defendant's 
pleas  were  insufBcient,  the  objection  should  have  been  raised  by 
demurrer.  2.  That  the  order  would  not  ordinarily  extinguish  a 
debt  of  a  higher  nature;  it  would  where,  as  here,  there  was  an 
agreement  to  that  effect:  6  Johns.  72.  8.  That  the  only  ques- 
tion was  whether  the  defendant  had  due  notice,  not  whether  he 
was  entitled  to  notice. 

By  Court,  Mabtin,  J.  The  record  in  this  case  has  been 
amended  by  consent.  Beplications  are  considered  to  have  been 
filed  to  the  pleas,  and  issues  made  up  for  the  jury.  This  case 
is  within  a  very  narrow  compass,  the  act  of  1825  confining  the 
appellate  court  to  the  points  decided  by  the  court  below. 

To  an  action  of  debt  on  a  single  bill  for  one  hundred  dollars^ 
dated  the  twenty-sixth  of  May,  1817,  the  defendant  relied  on 
two  pleas:  payment  to  the  assignee  of  the  bill,  and  accord  and 
satisfaction.  To  sustain  the  second  plea,  evidence  was  offered 
to  the  jury  that  the  defendant,  on  the  third  of  April,  1824,  gave 
to  Benjamin  Ferrel,  the  ageut  of  Enaval,  the  assignee,  an  order 
on  Jeremiah  Mason  for  the  sum  of  ninety  dollars  and  seventy- 
six  cents,  towards  the  payment  of  the  single  bill,  on  which  this 
action  was  instituted.  That  the  said  order  was  received  by  the 
agent  to  be  in  payment  of  the  bill,  provided  Mason  accepted  it; 
but  if  it  was  not  accepted,  it  was  to  be  returned  to  Jacob  Eersh- 
ner,  the  brother  of  the  defendant.  Mason  did  refuse  to  accept 
it,  and  the  agent  afterwards,  perhaps  in  the  course  of  two  or 
three  months,  informed  Jacob  Eershner  of  it,  and  offered  to  re- 
turn it  to  him,  but  he  refused  to  receive  it. 

The  court  puts  the  plaintiff's  right  to  recover  upon  the  notice 
he  was  bound  to  give  to  the  defendant  of  the  non-acceptance  and 
non-payment  of  the  order.  They  say  in  substance,  that  if  the 
jury  believe  the  evidence,  the  defendant  had  not  due  notice,  and 
therefore  the  plaintiff  can  not  recover.  It  appears  to  this  court 
that  whether  the  defendant  had  or  had  not  notice,  could  not  af- 
fect the  plaintiff's  right  to  recover  in  this  case. 

The  contract  between  the  parties,  the  terms  upon  which  the 
order  was  given  and  received,  was  a  waiver  of  ordinary  notice 
to  the  defendant.  The  order  was  not  to  be  considered  as  affect- 
ing the  plaintiff's  claim,  unless  it  was  accepted;  and  if  not  ac- 
cepted, no  notice  was  required  to  be  given  to  the  defendanti 
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but  the  order  was  to  be  returned  to  Jacob  Eershner,  his  brother. 
The  qaestion  whether  the  order  was  returned  to  the  brother  in 
due  time,  according  to  the  terms  of  the  agreement,  is  not  pre- 
sented; but  the  court  say  the  plaintiff  is  not  entitled  to  recoTer, 
because  the  defendant  had  not  due  notice,  etc.  Suppose,  on 
the  day  Mason  refused  to  aoce][)t  the  order,  it  had  been  returned 
to  Jacob  Eershner,  in  strict  compliance  with  the  agreement  of 
the  parties,  upon  what  principle  could  it  be  said  the  plaintiff 
was  in  default  ?  He  had  done  all  the  agreement  required  him 
to  do,  and  yet,  according  to  the  opinion  expressed  by  the  court, 
he  would  not  be  entitled  to  recover,  because  the  defendant  had 
not  notice  of  it. 

Let  us  take  another  view  of  this  case.  The  court  saya  the 
plaintiff  is  not  entitled  to  recover,  because  due  notice  was  not 
given  to  the  defendant.  Suppose  no  notice  had  been  given  ta 
him,  and  there  never  had  been  an  offer  to  return  the  order  ta 
Jacob  Kershner,  would  the  facts  as  set  out  in  the  plea  of  ac- 
cord and  satisfaction  be  a  legal  bar  to  the  plaintiff's  claim  f 
The  cause  of  action,  as  before  stated,  was  a  single  bill,  under 
seal  for  one  hundred  dollars,  and  the  money  had  been  due  for 
several  years,  when,  as  the  plea  states,  an  order  was  given  for 
ninety  dollars  and  seventy- six  cents,  and  accepted  by  the  plaint- 
iff in  full  satisfaction  of  his  debt,  principal  and  interest.  It  is 
an  attempt,  then,  to  discharge  a  debt  of  one  hundred  dollars, 
with  interest  on  that  sum  for  several  years,  by  the  payment  of 
ninety  dollars  and  seventy-six  cents,  because  the  plaintiff  agreed 
to  accept  it  in  satisfaction. 

In  Mtch  V.  SuUion,  5  East,  230,  it  was  determined  that  the  ac- 
ceptance of  a  less  can  not  be  a  satisfaction,  in  law,  of  a  greater 
sum  then  due,  nor  can  it  operate  as  an  extinguishment  of  the 
original  cause  of  action.  Lord  EUenborough  says  it  is  impos- 
sible to  contend  that  the  acceptance  of  seventeen  pounds  ten 
shillings  is  an  extinguishment  of  a  debt  of  fifty  pounds.  There 
must  be  some  consideration  for  the  relinquishment  of  the  resi- 
due; something  collateral,  to  show  a  possibility  of  benefit  to  the 
party  relinquishing  his  further  claim;  otherwise  the  agreement 
is  nudum  pactum.  Many  cases  might  be  adduced  to  sustain 
this  doctrine.  11  East,  390,  Lord  EUenborough  says:  "  It  is 
true  that  if  a  creditor  simply  agree  to  accept  less  from  his 
debtor  than  his  just  demand,  it  will  not  bind  him,"  etc.  In  17 
Johns.  174  [Seymory.  Minium^  8  Am.  Dec.  880],  Spencer,  0.  J.» 
declares  the  cases  of  Harrison  v.  WUcoa  and  Close,  2  Johns. 
U9  [3  Am.  Dec.  444];  Fitch  v.  SuUcm,  5  East,  282,  and  Cumber 
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y.  Wane,  1  Str.  426,  are  decided  authorities  to  show  that  the 
payment  of  a  less  sum  of  mouej  than  the  real  debt  will  be  no 
satisfaction  of  a  larger  sum,  without  a  release  by  deed.  In  Boyd 
V.  Hitchcock,  20  Johns.  72  [11  Am.  Dec.  247],  Justice  Piatt,  who 
delivered  the  opinion  of  the  court,  fully  recognizes  this  to  be 
established  law.  He  says  the  question  is,  whether  the  third 
plea  sets  out  such  an  accord  and  satisfaction  as  will  bar  the 
action. 

The  general  rule  is  well  settled,  that  the  payment  of  a  less 
sum  of  money  than  the  whole  debt,  without  a  release,  is  no  sat- 
isfaction of  the  plaintiff's  claim.  A  mere  agreement  to  accept 
less  than  the  real  debt  would  be  nudum  pactum. 

Judgment  reversed,  and  procedendo  awarded. 

Payment  of  a  Less  Sum  than  the  whole  amount  due  on  a  debt,  without  a 
release,  waa  held,  on  the  authority  of  the  principal  case,  to  be  no  satisfaction, 
in  Barker  ▼.  State,  24  Md.  390;  Maddux  y.  Sevan,  39  Id.  499;  Loneyy.  Bailey, 
43  Id.  22.  In  Ohemdorff  v.  Union  Bank  of  Baltimore,  31  Id.  132,  it  was  held, 
citing  the  same  case,  that  an  agreement  to  receive  less  than  is  due  in  satis- 
faction of  a  debt  is,  in  contemplation  of  law,  without  consideration.  In  Har^ 
riaon  v.  Cloae,  3  Am.  Dec.  444,  and  Seymour  ▼.  Mintum,  8  Id.  380,  it  was  de* 
termined  that  payment  of  less  than  is  due  on  a  debt,  though  aooepted,  is  not 
a  good  aooord  and  satisfaction. 


Kraft  v.  Wiokey, 

\l  QXZX  AHD  JOBKSOV,  882.] 
GfJABDIAK  OF  AN  InTERTATE's  CHILDREN  MAT  BE  APPOINTED  by  the  orphaos' 

court  of  the  county  in  which  administration  on  his  estate  is  granted,  al- 
though a  guardian  may  have  been  previously  appointed  in  another  state. 

Appointment  op  a  Guabdian  bt  the  Court  of  another  State  has  no  extra- 
territorial force  to  oust  the  courts  of  this  state  of  their  jurisdiction  OTer 
the  property  of  infants. 

FoBsioN  Guardian,  Executor,  or  Administrato&  can  not  Sub  as  saoh  in 
the  courts  of  this  state. 

Where  an  Infant  Eesides  in  another  State,  but  has  property  here,  and 
has  guardians  appointed  in  both  jurisdictions,  the  foreign  guardian  has 
the  custody  of  his  person,  and  the  domestic  guardian  has  control  of  his 
property,  and  neither  can  interfere  with  the  other, 

DoMEsno  Guardian  is  Liable  for  the  Maintenance  and  education  of  the 
ward,  in  such  a  case,  and  the  foreign  guardian  may  enforce  that  liability 
by  application  to  the  proper  tribunal 

Appxal  from  a  decree  of  the  Baltimore  county  orphans'  court 
revoking  the  appellant's  appointment  as  guardian  of  the  infant 
ehildren  of  Michael  Marck,  deceased,  on  a  petition  filed  by  the 
appellee.    From  an  agreed  statement  of  the  facts  in  the  case, 
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it  appears  that  Michael  Marck  died  in  Baltimore  in  1820,  leaT- 
ing  personal  estate  in  said  city  consisting  of  money  and  lease- 
hold property;  that  one  of  the  executors  named  in  his  will  (the 
other  having  renounced)  took  oat  letters  testamentary  on  said 
estate  from  the  orphans'  court  of  Baltimore  county,  and  after- 
wards, on  September  5, 1821,  settled  his  final  administration 
account  in  said  court,  obtaining  a  credit  therein  for  the  per 
sonal  estate  as  delivered  to  the  testator's  widow;  that  in  1822 
the  widow,  with  the  testator's  children,  removed  to  Pennsylvania^ 
the  widow  having  previously  intermarried  with  Wickey,  the  ap- 
pellee; that  the  children  of  the  testator  have  ever  since  resided 
in  Pennsylvania,  and  that  Wickey,  the  appellee,  was  appointed 
their  guard iaD  by  the  orphans'  court  of  the  county  of  York,  in 
that  state;  that  afterwards,  on  August  17,  1829,  the  orphans' 
ocurt  of  Baltimore  county,  in  this  state,  without  knowledge  of 
such  previous  appointment,  appointed  Kraft,  the  appellant,  as 
guardian  of  said  children,  on  his  application,  and  he  immediately 
gave  bond  and  entered  on  the  discharge  of  his  duties.  It  fur- 
ther appeared  that  the  appellee  was  not  required  to  give  bond 
on  his  appointment.  On  these  facts  the  court  below  revoked 
the  appellant's  appointment,  and  he  appealed. 

Mayer ^  for  the  appellant. 

Frick^  for  the  appellee. 

By  Court,  Abohee,  J.  Administration  on  the  estate  of  Michael 
Marck  having  been  granted  in  Baltimore  county,  the  orphans' 
court  of  that  county  had  express  power  conferred  upon  it  to 
appoint  a  guardian  to  his  infant  children,  and  the  legality  and 
consequent  regularity  of  this  appointment  could,  in  no  manner, 
be  affected  by  the  fact  that  a  guardian  for  these  children  had 
been  appointed  by  the  orphans'  court  of  York  county,  in  the 
state  of  Pennsylvania.  For  the  appointment  of  a  guardian 
granted  in  a  foreign  state  can  have  no  extraterritorial  opera- 
tion so  as  to  oust  our  courts  of  their  jurisdiction  over  the  prop- 
erty of  infants. 

This  appears  long  to  have  been  the  doctrine  in  England 
vdth  regard  to  executors  and  administrators,  who,  deriving  their 
powers  from  foreign  tribunals,  had  not  only  no  power  to  super- 
sede those  appointed  to  the  administration  of  the  estate  by  the 
domestic  forum,  but  had  not  even  the  power  to  sue  for  and  re- 
cover rights  and  credits  of  their  testator  or  intestate.  Chan- 
cellor Kent,  in  1  Johns.  Ch.  156,  refused  to  decree  payment  of 
a  legacy  to  a  guardian  appointed  by  the  courts  of  Pennsylvania, 
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and  declared  the  necessity  of  an  appointment  of  a  guardian  in 
New  York  before  the  legacy  could  be  paid,  and  expressed  his 
opinion  that  the  same  rule  should  goTcrn  the  case  of  guard- 
ians as  was  applicable  to  executors  and  administrators. 

It  is  said  in  Iburtar  v.  Thower,^  3  P.  Wms.  369,  that  our  courts 
take  no  notice  of  what  is  done  in  the  spiritual  courts  beyond 
sea.  If  it  be  true  that  foreign  guardians  could  not,  qua  such, 
sue  in  our  courts  (and  that  persons  coming  in  en  autre  droUy  un- 
der the  appointment  of  foreign  laws,  can  not  sue,  would  seem 
to  be  settled,  4  Cow.  529,  note),  to  consider,  under  such  cir- 
enmstances,  the  foreign  guardian  the  only  person  who  could 
rightfully  administer  his  ward's  property,  would  be  to  render 
such  foreign  guardian  utterly  powerless  to  perform  his  trusts. 
For  although  the  only  legal  guardian,  he  could  recover  nothing. 
It  seems  to  us  that  the  legislature  has  placed  all  the  personal 
property  of  the  wards  within  the  limits  of  the  jurisdiction  of 
the  orphans'  court  granting  letters,  under  the  peculiar  proteov 
tion  of  our  laws.  It  is  to  be  managed  and  governed  by  them, 
and  protected  by  all  those  rules  which  have  been  so  carefully 
prescribed  for  its  preservation.  To  give  a  sanction  to  the  for- 
eign appointment  of  a  guardian,  in  its  consequences,  would 
subject  it  to  different  rules  and  regulations  never  anticipated  by 
the  legislature. 

Thus  our  law  imperatively  requires  that  eveiy  guardian  ap- 
pointed by  the  court  should  give  bond  with  security,  whereas, 
should  the  guardian  in  Pennsylvania  be  entitled,  he  has  given 
no  security.  But  it  is  supposed  that  the  determination  which 
would  give  validity  to  the  guardian's  appointment,  made  by 
our  courts,  when  at  the  same  time  there  existed  a  guardian  ap- 
pointed by  a  foreign  power,  would  produce  a  conflict  of  juris- 
dictions prejudicial  to  the  interests  of  the  minor.  But  it  can 
not  be  perceived  in  what  manner  this  result  is  to  be  produced. 
The  control  of  the  person  of  the  ward  being  with  the  foreign 
jurisdiction,  can  not  be  disturbed  by  the  guardian  here;  on  the 
other  hand,  the  foreign  guardian  can  not  interfere  with  the 
management  and  control  by  the  domestic  guardian  of  the 
ward's  property.  It  is  true,  the  domestic  guardian  is  bound  to 
pay  for  the  maintenance  and  education  of  the  ward,  and  the 
foreign  guardian  can  always  enforce  the  fulfillment  of  this 
requisition  by  an  application  to  the  proper  tribunal.  The  obli- 
gation of  the  domestic  guardian,  it  is  scarcely  necessary  to  say, 
to  pay  for  the  maintenance  and  education  of  the  ward,  out  of 

1.  TmarUm  y.  Homer, 


672  Chambebs  v.  Chalmebs.  [Maryland, 

the  property  under  his  control,  is  precisely  the  same  whether 
the  ward  reside  here  or  within  a  foreign  jurisdiction.  It  is 
true,  that  in  all  cases  of  wards  within  our  jurisdiction,  the 
guardian  acts  both  the  part  of  a  tutor  and  curator,  and  as 
such  takes  custody  of  the  person  and  property  of  his  ward. 
But  as  the  act  of  1798  contemplated  a  guardianship  in  all 
cases  where  the  property  was  administered  upon  here,  there 
may  be  cases  in  which  the  guardian  would  only  act  as  a  trustee 
of  the  property;  applying  it,  to  be  sure,  for  the  support  of  the 
infant,  without,  howcTer,  his  having  the  immediate  care  and  cus- 
tody oj^  his  person.  And  the  case  before  us  appears  to  be  one 
of  that  description. 
Decree  reversed. 


FoREiON  Guardian  has  no  power  over  the  person  or  property  of  his  ward 
■itaated  in  another  state:  WUliams  v.  StorrSf  10  Am.  Dec  3^  In  ffood- 
worih  V.  Spring,  4  Allen,  324,  it  was  held,  citing  Krt^/l  ▼.  Wiehey  as  aatfaocw 
ity,  that  a  guardian's  rights  snd  powers  are  striotly  local,  being  circamscribed 
by  the  jurisdiction  of  the  government  that  clothed  him  with  office,  and  thai 
therefore  he  can  not  exercise  an}'  authority  over  the  person  or  property  of 
the  ward  in  another  state. 

FoRKiON  Admikistrators,  Powers  A2n>  LiABnjnEs  of. — See,  on  this 
subject,  Olenn  ▼.  Smiih,  20  Am.  Dec.  452,  and  note.  The  principal  case  is 
referred  to  in  Lucas  v.  Byrne,  35  Md.  404,  as  authority  for  the  doctrine  thai 
an  administrator  appointed  in  one  state  can  not^  in  his  representatm 
oity»  collect  a  debt  in  another  state. 


Chambers  v.  0 

[4  OzLL  Axn  JomisoH,  420.] 

Qbjeotiok  that  a  Party  is  not  Entitled  to  Equitable  Relief,  <m  the 
case  made  by  his  bill,  may  be  made  by  the  defendant  at  the  hearing, 
after  answer  and  issue  joined  thereon,  and  if  sustained,  the  bill  viU  ba 
dismissed. 

This  Rule  does  not  Apply  to  some  Statutory  Defenses,  sooh  as  thai 
of  limitations  which  must  be  pleaded,  both  at  law  and  in  equitj,  and 
can  not  otherwise  be  take^  advantage  of  at  the  hearing  although  the 
claim  may  be  apparently  barred. 

Defense  of  Usury  must  be  Pleaded  or  relied  on  in  the  answer  to  «  bill 
for  specific  performance,  where  the  contract,  npon  which  the  plaintiflF^ 
claim  IB  founded,  may  or  may  not  be  usurious,  aooording  to  the  &oti 
really  existing  in  the  case. 

Where  a  Case  Stated  in  a  Bill  is  Clearly  Usuuoufl^  and  such  as  no 
inference  or  intendment  can  help,  it  may  fall  within  the  general  fvls 
anthorizing  the  objection  to  be  taken  at  the  hearing,  Hbooffk  not 
on  in  the  answer. 
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OBncnoN  OF  Usort  is  a  Mortgagk  to  Secure  a  Divisible  Coittract, 
containing  distinct  and  independent  stipulations,  can  not  be  made  at  the 
hearing  of  a  bill  to  enforce  the  mortgage,  if  not  directly  pleaded,  where 
there  xa  nothing  in  the  bill  to  debar  the  plaintiff  from  showing  that  the 
mortgage  debt  arose  from  stipulations  in  the  contract  which  were  clearly 
not  usurious. 

Want  of  Legal  Precision  nr  Stating  the  Defense  of  Usury  in  an  an- 
swer can  not  be  objected  to  after  issue  joined  on  such  answer. 

Pleadings  in  Chancery  should  Consist  of  Averments  of  Fact,  and 
not  of  inference  or  argument. 

Defense  of  Usury  in  a  Mortgage  is  not  Sufficiently  Averred  where 
the  answer  alleges  that  it  was  given  pursuant  to  a  divisible  contract 
charged  to  be  usurious  in  some  of  its  stipulations,  but  denies  the  mort- 
gage debt,  and  puts  the  defense  against  such  mortgage  distinctly  on  the 
ground  of  fraud  in  obtaining  it. 

AVKRMENT  OF    UsURY    IN    THE    CONTRACT    UNDER  WHICH  THE    MORTGAGE 

was  given  in  such  a  case,  will  not  avail,  without  a  further  averment  that 
the  mortgage  was  made  pursuant  to  the  contract  to  secure  the  usurious 
interest  thereby  stipulated  to  be  paid. 

IIobtoagee's  Declaration,  after  Delivery  of  the  Mortgage  to  him, 
and  after  his  failure  to  record  it  in  due  time,  that  he  was  willing  to 
allow  the  mortgagor's  wife  a  certain  sum  out  of  the  property,  and  had 
sent  his  lawyer  to  explain  to  her  the  propriety  of  accepting  it,  is  not  evi- 
dence, in  a  suit  brought  to  have  the  mortgage  recorded,  to  prove  that 
there  was  an  agreement  for  such  an  allowance  when  the  mortgage  was 
executed,  which  was  a  part  of  the  consideration. 

Pabty  Defendant  is  not  Competent  as  a  Witness  for  his  co-defendant, 
where  he  is  properly  joined,  and  is  clearly  liable  for  costs;  as  in  the  case 
of  a  trustee  for  a  married  woman  joined  with  her  as  defendant  in  a  suit 
to  enforce  a  mortgage  of  her  separate  estate  executed  by  him  conjointly 
with  her  and  her  deceased  husband. 

Plaintiff  does  not  Waive  His  Objection  to  the  Competency  of  such 
witness  by  agreeing  that  he  may  be  examined  before  a  justice,  with  the 
same  effect  as  if  his  deposition  were  taken  regularly  under  a  commission 
on  the  chancellor's  order. 

Appeal  from  the  court  of  chancery.  Chambers,  the  appel- 
lant, filed  his  bill  against  Mrs.  Chalmers,  the  appellee,  and 
Thomas  Lee,  now  deceased,  praying  to  have  a  certain  mortfgage 
recorded,  heretofore  executed  by  Mrs.  Chalmers  and  her  late 
husband  and  the  said  Lee  to  the  said  Chambers,  and  to  have 
the  mortgaged  premises  sold.  The  bill  alleged  in  substance 
that  on  November  1, 1806,  the  said  Chambers,  complainant, 
aud  James  Chalmers,  late  husband  of  the  defendant  (now  ap- 
pellee), entered  into  a  written  agreement  for  the  renting  of  a 
certain  rope-walk,  etc.,  and  the  sale  of  the  materials  on  hand 
by  Chambers  to  Chalmers,  the  said  Chalmers  agreeing  to  bdcure 
tbe  complainant  by  a  mortgage  of  all  his  property ;  that  after- 
wards, and  in  violation  of  the  agreement,  the  said  Chalmen 
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conveyed  certain  realty  then  owned  by  him  to  Lee,  defendant, 
in  trast  for  Prudence  Chalmers^  defendant^  wife  of  the  grantor; 
that  hearing  of  this,  the  complainant  applied  to  Chalmers  to 
prevail  on  Lee,  the  trustee,  to  join  in  a  mortgage  of  said  realty 
to  the  complainant  to  secure  whatever  amount  might  be  found 
due  him;  that  Chalmers  consented  thereto,  and  on  a  liquida- 
tion of  their  accounts,  it  being  found  that  the  sum  of  four 
thousand  two  hundred  dollars  was  due  from  Chalmers  to  the 
complainant,  to  secure  payment  of  this  sum,  and  interest, 
the  said  Chalmers  and  wife  and  the  said  Lee  executed  and  de- 
livered to  the  complainant  the  mortgage  now  in  suit;  that 
the  complainant,  supposing  the  mortgage  to  have  been  jusfe 
executed,  neglected  to  have  it  recorded  until,  upon  reading  it, 
and  noticing  the  date,  he  found  it  to  be  too  late  to  have  it 
recorded;  that  the  omission  to  have  it  recorded  was  without 
fraudulent  purpose;  that  the  parties  refused  to  execute  another 
mortgage,  when  the  complainant  filed  his  bill  to  have  the  for- 
mer mortgage  recorded,  which  the  chancellor  decreed,  but  the 
court  of  appeals  reversed  the  decree,  without  prejudice,  be- 
cause the  chancellor  granted  relief  beyond  the  prayer  of  the 
petition;  and  that  the  deed  of  trust  to  Lee  was  without  consid- 
eration, fraudulent,  and  void  as  against  the  complainant. 

The  agreement  of  November  1, 1806,  and  the  mortgage,  were 
attached  to  the  bill  and  made  parts  of  it.  The  agreement  con- 
tained eight  articles.  The  first  was  that  the  complainant  should 
put  in  Chalmers'  hands  stock  in  rope  yam  to  the  amount  of 
three  thousand  dollars,  for  the  use  of  the  said  Chalmers  for 
two  years,  but  redeemable  at  his  option  within  that  time.  The 
second  provided  that  in  consideration  of  the  said  stock  of  three 
thousand  dollars  Chalmers  should  pay  quarterly  for  the  use 
thereof,  according  to  the  dividends  made  on  stock  in  the  Union 
Bank  of  Maryland,  if  not  less  than  simple  interest;  otherwise, 
simple  interest  should  be  paid.  The  third  article  was  to  the 
effect  that  the  complainant  rented  to  Chalmers  his  rope-walk, 
utensils,  horses,  etc.,  for  four  years  at  three  hundred  dollars  a 
year,  payable  quarterly,  the  said  rope-walk  to  be  returned  to 
the  complainant  at  the  end  of  the  term.  The  fourth  article  re- 
lated to  the  hiring  of  hands.  The  fifth  was  to  the  effect  that 
Chalmers  should  not,  without  the  consent  of  the  complainant 
or  his  agent,  sell  or  transfer  the  aforesaid  capital  stock,  mix  it 
in  partnership  stock,  etc.,  and  that  as  a  guaranty  of  the  return 
of  the  stock  of  three  thousand  dollars,  the  said  Chalmers  should 
mortgage  to  the  complainant  his  properly,  real,  personal,  and 
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mixed,  until  these  articles  should  be  complied  with,  etc.    The 
substance  of  the  remaining  articles  need  not  be  stated. 

The  mortgage  in  question  recited  the  conveyance  to  Lee  in 
trust,  and  that  before  the  date  thereof  Chalmers  had  contracted 
a  debt  to  the  complainant,  which  he  had  agreed  to  secure  by 
mortgage,  etc.  It  then  provided  that,  in  consideration  of  the 
premises,  the  said  Lee  bargained  and  sold  to  the  said  Chambers, 
etc.,  the  premises,  with  a  proviso  that  if  the  said  Chalmers  and 
wife  should  pay  to  Chambers  two  thousand  two  hundred  dollars 
on  or  before  the  first  of  July,  1812,  and  two  thousand  dollars 
on  July  1, 1813,  then  the  deed  should  be  void,  etc. 

Mrs.  Chalmers  in  her  answer  admitted  the  renting  of  the  rope- 
walk  on  terms  which  she  supposed  to  be  truly  stated  in  the  agree- 
ment referred  to,  though  she  had  no  knowledge  of  any  agree- 
ment for  a  mortgage.     She  averred  that  Chalmers  returned  the 
property  after  keeping  it  about  three  years;  and  further,  th^t 
she  believed  the  agreement  reserved  to  the  complainant,  under 
the  name  of  rent,  an  interest  on  the  value  of  the  premises  at 
the  rate  of  dividends  on  stock  in  the  Union  Bank,  if  not  less 
than  six  per  cent.,  and  that  in  this  respect  the  agreement  was 
usurious  and  void.     The  answer  further  alleged  that,  subse- 
quent to  the  agreement,  the  defendant,  Mrs.  Chalmers,  ac- 
quired, under  her  father's  will,  an  undivided  interest  in  certain 
valuable  realty,  which  she  agreed  that  her  husband  might  sell, 
on  condition  that  the  proceeds  were  to  be  invested  in  other 
realty,  to  be  secured  to  her  separate  use;  that  her  interest  was 
sold  accordingly  and  the  proceeds  applied  to  paying  off  an  in- 
cmnbrance  on  the  premises  now  in  question,  which,  in  accord- 
ance with  the  understanding  between  herself  and  husband, 
above  mentioned,  were  conveyed  to  Lee  in  trust  for  her,  she 
having,  at  the  time,  no  knowledge  of  any  agreement,  if  any 
there  was,  by  her  husband  to  mortgage  his  realty  to  Chambers; 
that  afterwards  Chambers  claimed  of  her  husband  a  balance  of 
four  thousand  two  hundred  dollars,  which  he  insisted  should 
be  secured  by  mortgage,  and  on  refusal  filed  a  bill  for  the  spe- 
cific performance  of  the  agreement  referred  to  by  him;  that 
Chambers  procured  the  defendant  to  consent  to  the  execntion 
of  the  mortgage  in  question  by  representing  to  her  that  the 
deed  of  trust  was  invalid  as  against  his  agreement,  and  by  agree- 
ing to  secure  to  her  separate  use  five  thousand  dollars,  which 
was  the  sole  inducement  to  her  so  consenting;  that  the  repre« 
sentations  in  question  were  false  and  fraudulently  made,  etc.« 
and  the  mortgage  thereby  fraudulently  obtained;  that  the  com« 
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plainantbad  not  secured  to  her  the  sum  to  which  he  had  agreed; 
that  when  the  mortgage  waa  executed,  it  was  agreed  that  the 
sum  mentioned  therein  was  merely  nominal,  and  that  the 
amount  actually  due  should  be  subsequently  ascertained  by  a 
settlement,  and  indorsed  on  the  mortgage;  but  that  this  settle- 
ment had  never  been  had,  and  that  the  complainan*  having^ 
failed  to  fulfill  all  his  engagements  here  referred  to,  the  mort- 
gage was  wholly  fraudulent  and  void.  By  way  of  plea,  the  de- 
fendant further  averred  that  the  said  mortgage  was  void,  not  only 
for  the  reasons  set  out  in  the  answer,  but  also  because  by  the 
terms  of  the  deed  of  trust  she  had  no  authority  to  make  any 
such  mortgage.  The  children  of  Chalmers,  made  defendants 
after  his  deaths  denied  all  knowledge  of  the  matters  alleged  in 
the  bill.    The  complainant  filed  a  general  replication. 

Mrs.  Lee  testified,  for  the  defendaut,  that  Chambers  said  he 
never  blamed  Mrs.  Chalmers,  and  was  willing  to  allow  her 
three  thousand  dollars  (which  he  understood  to  be  her  patri- 
mouy)  out  of  the  property  upon  which  she  resided,  and  upon 
which,  as  the  witness  understood,  Chambers  had  some  claim  by 
an  instrument  in  writing,  and  that  he  employed  an  attorney  to 
explain  to  Mrs.  Chalmers  the  propriety  of  accepting  that  sum. 
She  stated  on  cross-examination  that  something  was  said  in 
that  conversation  about  there  having  been  a  neglect  to  record 
some  instrument  relating  to  the  property.  The  evidence  of 
Lee,  defendant,  was  taken  before  a  justice,  under  an  agreement 
that  it  should  have  the  same  effect  as  if  taken  regularly  under 
a  commission,  on  the  chancellor's  order.  He  testified  that  to 
induce  Mrs.  Chalmers  to  execute  the  mortgage,  and  as  a  con- 
sideration therefor,  the  complainant  promised  to  secure  to  her 
three  thousand  dollars  out  of  the  property  or  otherwise,  that 
being  the  amount  of  her  money  paid  for  the  property;  and  also 
that  the  amount  specified  in  the  mortgage  was  nominal,  the  ob- 
ject being  to  secure  the  amount  actually  due.  Other  evidence 
is  stated  in  the  opinion. 

The  decree  of  Bland,  Chancellor,  was  that  the  bill  be  dis- 
missed with  costs,  on  the  ground  that  the  mortgage  was  usuri- 
ous and  void,  from  which  the  complainant  appealed. 

Dulany  and  Johnson,  for  the  appellant,  on  the  question  of 
usury,  cited  Ord  on  Usury,  25,  37,  38,  59,  91,  92;  Faulder  v, 
Siuarl,  11  Ves.  302;  7  Bac.  Abr.  208,  209,  210;  2  Id.  209;  2 
Show.  329;  2  Chit.  PI.  467;  1  Eq.  Cas.  Abr.  42;  Jones  ▼. 
Earl  of  Strafford,  3  P.  Wms.  80;  Mitf.  Eq.  171,  214;  and  to 
the  point  that  though  matter  of  form  can  not  be  objected  to  in 
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chancery  pleading,  yet  defenses  by  plea  must  be  substantially 
averred,  they  referred  to  Tieman  v.  Poor,  1  Gill  &  J.  230  [19 
Am.  Dec.  225].  They  also  cited  Jones  y.  SlvJby^  5  Harr.  k  J. 
872;  and  Beiis  v.  Unicm  Bank,  1  Id.  175  [18  Am.  Dec.  283],  to  the 
point  that  the  trust  deed  could  not  be  explained  by  parol,  and 
that,  being  void  on  its  face  for  want  of  consideration,  no  other 
character  could  be  given  to  it  by  evidence. 

Jtoney,  aUomey-genercU  of  the  United  States,  and  Mayer,  for  the 
appellee,  with  respect  to  the  question  of  usury,  and  as  to 
whether  the  defendant  could  avail  herself  of  this  defense  upon 
the  pleadings,  referred  to  Barnard  v.  Young,  17  Yes.  41;  De 
BuUs  V.  Bacon,  6  Cranch,  252;  Cuihbert  v.  Haley,  8  T.  E.  390; 
Wright  v.  Wheder,  1  Camp.  166,  note.  To  the  point  that  on  a 
bill  for  specific  performance  parol  evidence  will  always  be  let 
in  to  show  the  want  of  an  equitable  claim  to  the  relief  sought, 
they  cited  Wesley  v.  Thomas,  6  Harr.  &  J.  24;  3  Bac.  Abr.,  tii. 
Fraud;  1  Pow.  on  Con.  294,  427,  428;  Jertzz.  Eq,  424,  434; 
Woottam  V.  Heam,  7  Yes.  211;  Higginson  v.  Clowes,  15  Id.  516. 

By  Court,  Aboheb,  J.  According  to  the  established  practice 
of  chancery  in  this  state,  it  may  be  taken  to  be  a  general  rule, 
that  a  defendant,  although  he  answer  the  bill,  and  issue  be 
thereon  joined,  may  at  the  hearing  object  that  the  case  made  in 
the  bin  does  not  entitle  the  party  to  equitable  relief;  and  if  Lis 
objection  be  sustained,  the  bill  will  be  dismissed:  Oover  v. 
Christie,  2  Harr.  &  J.  67;  Drury  v.  Conner,  1  Harr.  &  Q.  220. 
McAUee  v.  Johnson,  MS.;  Peale  v.  Oas  Light  Co.,  MS. 

This  rule,  however,  as  it  regards  some  defenses,  at  leasts 
given  by  statute,  can  not  apply.  Thus,  limitations  must 
always  be  pleaded,  both  at  law  and  in  equity,  and  in  neither 
tribunal  is  it  good  ground  to  object  to  the  recovery,  tbffi 
the  plaintiff's  pleadings,  on  the  face  of  them,  show  a  caso 
barred  by  limitations;  because,  although  apparently  barred, 
evidence  may  show  that  the  statute  does  not  bar;  for  there  may 
have  been  acknowledgments  which  take  the  claim  out  of  the 
operation  of  the  statute.  And  to  permit  the  objection  to  be 
taken  at  the  hearing,  when  the  defense  has  been  put  upon  other 
grounds,  would  at  all  times  enable  the  defendant  to  take  the 
plaintiff  by  surprise,  and  deprive  him  of  an  opportunity  of  vin- 
dicating his  rights. 

The  same  doctrine,  though  not  perhaps  to  the  same  extent, 
prevails  where  reliance  is  placed,  by  a  defendant,  upon  the 
usurious  character  of  the  contract  set  out  in  the  bill,  as  the 
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foondtttion  of  the  plaintiff's  proceeding.  Where  a  bill  tot 
the  specific  ezecation  of  a  contract  states  a  case  which  may,  or 
may  not  be  usorions,  according  to  the  facts  which  reaUy  exist 
in  the  case,  it  is  apprehended  that  the  statute  of  nsorj  moBl 
always  be  pleaded  or  relied  npon  in  the  answer,  and  for  the 
same  reason  which  requires  the  pleading  of  the  statute  of  Urn* 
itations.  For  if  the  defense  of  usury  had  been  pleaded,  thooa 
allegations  in  a  bill,  from  which  the  inferences  of  usury  are 
argumentatively  drawn,  might  be  shown  by  evidence  to  be  sua* 
ceptible  of  other  deductions,  rendering  transactions  to  which 
they  refer  entirely  innocent  and  legitimate.  If  this  be  so,  to 
permit  the  defendant  to  place  his  defense  upon  other  gionndSy 
and  at  the  hearing  insist  upon  usury,  would  in  many  instances 
work  great  injustice. 

If,  indeed,  a  case  were  stated  in  a  bill  clearly  usarioaSy 
which  no  inference  or  intendment  could  help,  it  might  be  goY^ 
erned  by  different  considerations,  and  would,  perhaps,  fall  within 
the  general  rule  above  adverted  to,  which  authorizes  the  dis- 
missal of  a  bill  at  the  hearing,  no  naatter  what  may  be  the  defense, 
where  it  clearly  states  no  case  for  equitable  interposition.  Does 
the  bill  then  state  a  case  clearly  usurious,  one  which  no  infer- 
ence  or  intendment  can  aid  ?  We  clearly  think  it  does  not. 
The  contract  of  1806,  in  some  of  its  articles  between  these  par- 
ties, may  be  conceded  to  be  usurious,  and  it  does  stipulate 
for  the  execution  of  a  mortgage  to  secure  the  performance  of 
its  provisions,  as  well  those  which  are  usurious,  as  those 
which  are  not;  and  the  bill  states  that  a  liquidation  of  the 
claims  of  the  parties  was  made,  and  that  a  mortgage  was 
executed  in  pursuance  thereof.  These  all^gationa  would  jprtnui 
facie  present  to  the  court  the  mortgage  as  attainted  with  the 
usury  of  the  original  contract. 

But  the  contract  of  1806  is  clearly  divisible,  containing  in* 
dependent,  unconnected  stipulatipna,  and  if  the  defendant  had 
rested  his  defense  on  usury,  the  plaintiff  might  have  shown  by 
evidence,  that  the  debt  for  which  the  mortgage  was  taken,  was 
one  originating  solely  from  the  rents  of  the  land  referred  to  in 
the  articles,  and  the  hire  of  the  negroes,  and  for  the  use  of  the  uten- 
sils for  the  manufacture  of  rope,  without  any  reference  to  those 
separate  and  independent  clauses  in  the  agreement  upon  which 
a  usurious  interest  has  been  reserved,  that  all  the  accounts  for 
the  stock  of  rope  and  yarn,  in  relation  to  which  it  is  above  ob- 
jected that  the  instrument  was  usurious,  had  been  settled  and 
adjusted  long  anterior  to  the  mortgage,  and  that  the 
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tion  of  accoants  had  between  the  parties  upou  which  the^ 
mortgage  was  founded,  was  entirely  in  relation  to  other  prop-- 
ertj  placed  in  the  hands  of  Chalmers.  It  is  therefore  manifest 
that  by  dismissing  the  bill  upon  its  allegations  merely,  we 
should  be  pronouncing  that  to  be  usurious  which  the  complain- 
ant would  not  be  debarred,  by  any  allegation  in  his  bill,  from 
showing  by  eyidence  was  clearly  innocent  and  lawful.  These 
views  of  the  bill  bring  us  to  the  consideration  of  the  answer.  la 
usury  sufficiently  averred  ? 

In  this  examination  it  is  unnecessary  to  inquire  whether  the 
defendant  should  be  held  to  strict  technicality  in  the  presenta- 
tion of  his  defense;  for,  whatever  be  the  rule  in  that  respect,  we 
are  clearly  of  opinion,  that  after  issue  joined  upon  an  answer 
alleging  usury  generally,  it  could  not  be  objected  that  the  de* 
fense  had  not  been  taken  with  more  legal  precision.  It  could 
not,  it  seems,  be  done  even  at  law:  1  Camp.  165,  in  notes. 
And  it  would  be  against  all  rule,  to  carry  greater  strictness  into 
a  court  of  equity,  than  prevails  at  law.  It  is  laid  down  in  Hood 
V.  Inman,  4  Johns.  Ch.  437,  that  pleadings  in  chancery  should 
consist  of  averments,  or  allegations  of  fact,  and  not  of  inference 
and  argument. 

Adopting  this  principle  as  the  correct  rule,  it  is  very  clear 
that  the  answer  nowhere  avers  usury  in  the  mortgage.  It  does 
not  directly  aver  it,  nor  indirectly,  by  any  certain  inferences. 
Evetything  which  is  stated  in  the  answer  may  be  true,  and  yet 
it  by  no  means  will  follow  that  the  mortgage  was  usurious.  It 
does,  it  is  true,  state  that  it  was  taken  to  secure  a  debt,  alleged 
to  be  due  under  the  contract  of  1806;  but  we  have  seen,  in  our 
examination  of  the  bill,  that  although  this  might  have  been  the 
case,  the  debt  for  which  the  mortgage  was  taken  nxay  have  en- 
tirely grown  out  of  independent  clauses  in  the  contract,  not  re« 
pudiated  by  usury.  But  even  the  debt  is  denied,  nor  is  it  ad« 
mitted  that  the  mortgage  debt  was  one  accruing  under  the  an- 
terior contract,  and  it  is  even  in  effect  asserted  that  all  claims 
under  the  contract  were  overbalanced  by  countervailing  claims. 
And,  independent  of  all  this,  the  defense  to  the  mortgage  is 
clearly  and  distinctly  put  upon  the  ground  of  fraud,  from  cer- 
tain representations  and  promises  made  to  the  respondent  by 
the  mortgagee,  which  constituted  her  inducement  to  enter  into 
the  mortgage,  and  which  having,  as  she  alleges,  been  fallacious 
and  remaining  unexecuted,  to  enforce  the  mortgage,  would  be 
to  enable  the  complainant  to  perpetrate  a  fraud  on  her.  The 
eomplainant  thus  notified  that  fraud  is  the  defense  must  necea* 
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Barily  be  surprisedy  if,  on  the  hearing,  his  case,  by  strained  con- 
structions and  argumentative  deductions  from  the  answer,  ia 
compelled  to  vindicate  his  contract  from  the  imputation  of 
usury. 

The  averment  that  the  original  contract  of  1806  was  nsurious, 
by  no  means  helps  the  averments  of  the  answer.  To  make  It 
efficacious,  it  should  have  been  followed  out  with  the  furiher 
statement,  that  the  mortgage  was  given  in  pursuance  of  the  con- 
tract, to  secure  the  usurious  interest,  by  it  stipulated  to  be  paid. 
The  state  of  these  pleadings  requires,  therefore,  that  the  defenae 
should  be  placed  upon  other  grounds  than  usury.  These  will 
now  be  examined,  and  they  will  be  found  to  be  two-fold. 

1.  The  alleged  stipulation,  to  indorse  on  the  mortgage,  that 
the  sum  thereby  secured  was  only  nominal,  and  that  it  was  in- 
tended to  secure  the  sum  which,  on  settlement  between  James 
and  Daniel  Chambers,  should  be  found  to  be  really  due. 

2.  The  alleged  agreement  of  Daniel  Chambers  with  her  and 
her  husband,  as  a  consideration  for  her  entering  into  the  mort- 
gage, to  secure  to  the  respondent  the  payment  of  five  thousand 
dollars,  as  an  equivalent  for  the  interest  she  avers  she  had  in 
the  land  mortgaged. 

In  relation  to  the  first  ground  assumed,  it  may  be  remarked 
that  it  is  not  only  not  proved,  but  is  in  efiect  disproved  by 
the  testimony  of  N.  Brice,  who  proves  the  declarations  of  botli 
Chambers  and  Chalmers,  that  the  amount  of  debt  mentioned  in 
the  mortgage  was  due.  The  second  ground  of  defense  is  not 
supported  by  Mrs.  Lee,  as,  from  her  cross-examination,  it  ia 
manifest  that  she  refers  to  the  declarations  of  the  complainant 
at  a  time  subsequent  to  the  delivery  of  the  mortgage  to  him, 
and  it  rests  therefore  solely  on  the  evidence  of  Thomas  Lee. 
It  would  be  unnecessary  for  us  to  say  what  should  be  the  effect 
of  such  evidence,  if  it  comes  from  an  incompetent  source;  and 
we  think  the  witness  was  incompetent.  He  was  a  defendant, 
and  properly  joined  in  the  suit  as  a  co-defendant,  having  united 
with  Mr.  and  Mrs.  Chalmers  in  the  execution  of  the  mortgage, 
and  was  clearly  liable  for  costs.  The  agreement  for  his  exam- 
ination, which  places  it  on  the  basis  of  one  taken  under  the 
chancellor's  order,  can  make  no  difference.  In  all  such  casea 
the  exception  may  be  taken  at  the  hearing.  Such  orders  are 
always  made,  saving  just  exceptions.  The  reason  why  one  co- 
defendant  is  permitted  to  be  examined  for  another  is  stated  by 
Lord  Eldon,  Murray  v.  ShadweU,  3  Ves.  &  B.  404,  to  be  this, 
*'  that  if  the  plaintiff  joins  persons  in  a  suit  in  which  he  haa 
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cause  of  suit  against  one,  upon  one  subject,  and  against  another, 
as  to  a  different  subject,  but  having  no  cause  against  then^ 
jointly,  unless  the  court  permits  this  examination,  the  plaintiff, 
making  both  defendants  in  the  same  suit,  would  by  that  sort 
of  mechanism  deprive  one  of  the  defendants  of  the  other's  evi- 
dence." In  this  case,  however,  these  defendants  were  properly 
joined,  and  have  an  interest  in  the  same  subject-matter,  and 
must  be  affected  by  the  same  evidence.  And  although  Thoman 
Lee  has  only  the  interest  of  a  trustee  in  the  result  of  the  decree, 
in  relation  to  the  subject-matter  in  controversy,  yet  he  is  per- 
sonally responsible  for  costs  if  the  suit  go  against  the  defend- 
ants. The  second  ground  of  defense,  by  the  rejection  of  Thomas 
Lee's  testimony,  is  just  as  unsupported  by  testimony  as  the 
first. 

Entertaining  these  views  of  the  subject  before  us,  that  usury 
is  not  relied  on  as  a  defense;  that  in  the  shape  the  bill  assumes, 
it  can  not  be  objected  on  the  hearing  that  it  exhibits  an  usuri- 
ous transaction;  and  that  the  defenses  of  fraud  are  wholly 
unsupported  by  competent  testimony,  the  decree  of  the  chan- 
cellor is  reversed  with  costs;  and  this  court  will  proceed  to 
decree  that  the  mortgage  shall  be  admitted  to  record,  that  the 
mortgage  premises  shall  be  sold,  and  that  the  cause  shall  be 
remanded  to  the  court  of  chancety  for  further  proceedings. 

Decree  reversed. 


In  Tartar  v.  Oibba,  24  Md.  337t  it  is  said  that  the  general  roTe  is  shown  by 
the  principal  case  to  be  "that  if  the  infirmity  of  the  plaintiffs  case  appears 
upon  the  face  of  the  bill,  the  defendant  may  rely  upon  it  at  the  hearing,  no 
matter  how  imperfect  or  what  the  character  of  the  answer,  and  that  it  is 
only  with  respect  to  some  defenses  given  by  statate  that  a  different  role  pre* 


If 


Fbet  v.  Kibk. 

[4  OiLL  k  JoHnoN,  609.] 

LraoLVEMT  Laws  of  Mabtlakd  profess  to  operate  upon  all  daims,  wher- 
ever arising,  of  both  resident  and  non-resident  creditors,  but  with 
respect  to  non-resident  creditors  their  effect  is  controlled  by  the  oonsti- 
tntion  of  the  United  States. 

CONOLTTBIONS    OT   THS    SUFBEMB  GOUBT  OT  THB  UinTED  STATES    upon    tl\e 

constmction  of  the  federal  constitution,  if  clearly  ascertained,  will  be 
followed  by  the  state  conrts. 
UxffnfATX  Ofikiok  of  Johkson,  J.,  IN  OoDSK  V,  Saundbbs,  12  Wheat.  213» 
is  considered  the  final  and  conclusive  law  respecting  the  validity  ol 
state  insolvent  acts. 
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Thx  States  hatb  Fowke  to  Pass  BAifKBurr  Laws  which  am 

tional  M  to  rahseqneiit  ocmtncts  of  their  own  citifleiia. 
8acH  Law8»  so  fab  as  Thbt  Amor  Biohtb  ov  Citizbns  of  othkr  Seaxi^ 

are  unoonstitatioiiaL 

DiBGHABOB  ITNDKB  THB  IVSOLTXNT  LaW  OF  MaBTLAND,  of  a  dtisen  of  tlttl 

state,  does  not  release  him  from  liability  on  a  note  made  to  a  cttiaan  of 
Pennsylvania,  and  payable  in  the  latter  state,  whether  the  law  was 
passed  before  or  after  the  note  was  made. 
8ami  CoMtfi'iTUTAoyAL  RuLB  Ofkbatbs  nr  THB  Ck>nBT8  OF  THB  Statb  whSTO 
the  insolvent  resides,  as  in  the  United  States  ooortB,  with  re^eot  to 
such  cases. 

SlATUTB    KbFBAUHO  AN    ExOEFTIOir    IV    THB    StaTDTB  OF  LdIITATIOBB  m 

favor  of  persons  beyond  seas  is  not  nnoonstitatiooal  as  applied  to  eaoBSB 
of  action  previously  existing. 
Afteb  such  Repbal  Pbbsoks  BETOin)  Sbas  havb  THB  Saxb  Tdcb  to  bnng 
their  actions  as  if  they  resided  in  the  state  and  their  caoses  of  actiosi 
aocraed  on  the  day  the  repealing  act  was  passed. 

JLOKKOWLEDOMBNT  TO  TaKB  A  CaSB  OUT  OF  THB  StATUTB  mUSt  bs  BOdl  thflk 

an  implied  promise  may  arise  therefrom. 
Admission  of  a  Pbesbnt  Subsistino  Dbbt  is  necessary  in  snch  cases. 
JLdiossion  that  THB  Dbbt  IS  Unfaid  is  Insuffiuibmt  if  coapled  with  a 

refusal  to  pay  on  the  ground  that  the  debtor  has  been  discharged  under 

the  insolvent  laws;  even  though  the  discharge  was  unoQDStitutiooal  and 

void  as  respecting  that  particular  debt. 

Appeaii  from  Baltimore  county  court  in  an  action  of  assampait 
brought  March  22, 1828,  by  the  appellee  on  a  note  of  the  ap* 
pellant,  dated  August  20,  1816,  payable  in  ninety  days  at  the 
bank  of  Chester  county,  Pennsylvania.  Pleas,  non  assumptii^ 
turn  assumpsit  infra  ires  annos,  actio  non^  and  a  discharge  under 
the  insolvent  laws  of  Maryland,  granted  vnder  a  special  act 
passed  in  1818,  authorizing  the  judges  of  Cecil  county  to  grant 
him  the  benefit  of  the  insolvency  laws  without  requiring  the 
assent  of  two  thirds  of  his  creditors.  Issues  on  the  first  three 
pleas.  Beplication  to  the  last  plea,  that  at  the  time  the  note 
was  made  and  when  the  cause  of  action  accrued,  the  plaintiff 
was,  and  ever  since  has  been,  a  citizen  and  resident  of  Penn* 
^Ivania.  Issue  on  the  replication.  It  appeared  at  the  trial 
that  a  few  days  before  the  action  was  commenced,  the  defendant 
being  shown  the  note  and  asked  if  it  was  his,  said  *'  yes,"  and 
being  further  asked  what  arrangements  he  could  make  for  pay- 
ment, replied  that  as  to  that  he  could  not  say.  Being  asked  if 
the  amount  was  due,  he  said  ''yes."  The  witness  then  in* 
formed  the  defendant  that  he  was  instructed  to  bring  suit,  to 
which  he  answered:  **  You  may  save  yourself  the  trouble,  as  I 
have  taken  the  benefit  of  the  insolvent  laws."  It  was  admitted 
that  at  the  date  of  the  note,  and  when  it  became  due,  the 
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plaintiff  was  a  citizen  and  resident  of  Pennsylyaniay  and  the 
defendant  a  citizen  of  Maryland,  where  the  note  was  executed; 
and  that  it  had  been  indorsed  bj  the  plaintiff  to  a  third  person, 
who  placed  it  in  the  Chester  county  bank  for  collection,  and 
that  it  was  afterwards  paid  by  the  plaintiff. 

The  plaintiff  prayed,  and  the  court  gave  the  following  instruc- 
tionSy  in  substance:  1.  That  the  defendant's  acknowledgment 
within  three  years  was  sufficient  to  take  the  ease  out  of  the  stat- 
ute of  limitations,  if  the  jury  believed  the  testimony.  2.  That  as 
the  present  cause  of  action  accrued  before  the  passage  of  the 
act  of  1818,  c.  216,  repealing  the  saving  in  the  statute  of  limita- 
tions  in  favor  of  persons  beyond  seas,  and  as  it  did  not  appear 
that  the  plaintiff,  a  citizen- of  Pennsylvania,  had  been  within  the 
state  of  Maryland  since  the  cause  of  action  accrued,  that  statute 
was  unconstitutional  and  void  as  affecting  this  claim;  that  the 
act  of  1818,  c.  107,  passed  for  the  defendant's  benefit,  having 
been  enacted  after  the  cause  of  action  accrued,  was  also  uncon- 
stitational  and  void;  that  the  defendant's  discharge,  so  far  as  it 
operated  to  discharge  his  acquisitions,  subsequent  to  the  filing 
of  his  application,  was  illegal  and  void,  and  that  if  the  jury 
should  believe  that  the  defendant  was  indebted  to  the  plaintiff, 
the  latter  was  entitled  to  a  judgment  for  the  amount  due,  sub- 
ject to  the  defendant's  personal  discharge,  and  that  his  property 
thereafter  acquired,  or  to  be  acquired,  remained  liable  the  same 
as  before  his  application.  8.  That  the  plaintiff  being  a  citizen  of 
Pennsylvania,  where  the  note  was  made  payable  (though  exe- 
cuted in  Maryland),  at  the  time  it  was  executed,  as  well  as  when 
the  cause  of  action  accrued,  while  the  defendant  was  a  citizen 
of  Maryland,  the  tatter's  discharge  could  constitutionally  operate 
only  to  release  his  person,  and  not  to  discharge  his  future  acquisi- 
tions. 4.  That  the  act  of  1818,  c.  107,  having  been  passed  after  the 
cause  of  action  accrued,  the  parties  having  been  residents  and 
citizens  of  different  states,  when  the  note  was  made  and  became 
due,  and  the  note  being  payable  in  Pennsylvania,  the  discharge 
released  only  the  defendant's  person,  and  not  his  after-acquired 
property.  To  which  instructions  the  defendant  excepted.  Yer* 
diet  and  judgment  for  the  plaintiff,  from  which  the  defendant 
appealed. 

Johnson^  for  the  appellant. 

B.  W,  OiU^  for  the  appeUee. 

By  Court,  Ascheb,  J.  The  following  questions  are  presented 
bj  the  various  bills  of  etception  in  the  record:  1.  Is  the  de- 
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# 
fendant's  discbarge  under  the  insolyent  laws  of  Maryland  a  bar 

to  the  plaintiff's  recovery  of  an  absolute  judgment?    2.  Is  the 

defendant  protected  by  the  statute  of  limitations  ?    And  if  so,  is 

the  acknowledgment  such  as  would  be  su£&cient  to  take  the 

elaim  out  of  the  operation  of  the  statute? 

In  relation  to  the  first  question,  the  case  presents  the  follow- 
ing facts:  The  contract  was  made  between  citissens  of  differbnt 
states.  The  plaintiff  resided  in  Pennsylvania,  and  the  defend* 
ant  in  Maryland,  and  the  contract,  which  bears  date  in  181G, 
was  payable  in  Pennsylvania  at  the  Chester  County  Bank.  By 
the  act  of  the  general  assembly  of  Maryland,  passed  at  Decem- 
ber session,  1818,  the  benefit  of  the  insolvent  laws  of  Maiyland 
was  authorized  to  be  extended  to  the  defendant,  without  his  ob- 
taining the  assent  of  two  thirds  of  his  creditors.  We  shall  ex- 
amine this  question  in  two  aspects.  First,  without  any  refer- 
ence to  the  act  of  1818,  and  looking  solely  at  the  ability  of  our 
laws  to  discharge  the  defendant  from  his  contract,  made  sabse- 
quent  to  the  passage  of  such  laws;  and,  secondly,  as  to  the  effi- 
cacy of  the  discharge  in  barring  the  recovery  of  the  debt,  con- 
tracted anterior  to  the  passage  of  the  special  act  of  insolvency 
passed  in  the  year  1818. 

The  insolvent  laws  of  this  state  profess  to  operate  upon  all 
claims,  whether  the  creditors  are  residents  of  other  states  or 
not,  and  no  matter  where  the  contracts  are  to  be  performed; 
and  if  this  cause  were  to  be  determine^  by  our  legislation 
solely,  the  plaintiff  could  not  be  entitled  to  any  other  than 
a  qualified  judgment.  The  plaintiff,  however,  relies  upon  his 
rights  as  a  citizen  of  another  state,  secured  to  him  by  the  con- 
stitution of  the  United  States,  and  contends  that  however  gen- 
eral may  be  the  phraseology  of  our  laws,  they  can  have  no 
operation  upon  his  claim;  and  several  decisions  in  the  supreme 
court  of  the  United  States  are  relied  upon  to  sustmn  this  propo- 
sition. It  has  been  a  subject  of  great  regret  that  the  determi- 
nations of  the  tribunal  of  the  last  resort  upon  this  perplexing 
question  have  been  so  unsatisfactory,  and  to  use  the  language 
of  one  of  the  judges  of  the  supreme  court,  that  "  they  assume 
as  much  the  shape  of  a  compromise  as  of  a  legal  adjudication." 
But  however  we  may  lament  this,  if  it  can  be  ascertained  with 
certainty,  the  conclusions  to  which  that  court  has  arrived,  as  it 
is  more  especially  its  province  to  determine  such  questions,  we 
shall  feel  ourselves  constrained  to  yield  to  them  the  deference 
demanded  by  the  peculiar  sphere  in  which  it  moves,  under  the 
constitution  and  the  laws. 
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Whatevor  doubt  may  heretofore  have  existed,  with  regard  to 
the  laws  settled  in  the  cases  of  Ogden  v.  Saunders,  12  Wheat. 
213,  and  Shaw  v.  Bobbins,  Id.  369,  arising  from  the  diversified 
views  taken  by  the  judges  in  pronouncing  their  judgments,  it 
appears  by  the  late  case  of  Boyle  v.  Zachary  and  Turner,  6 
Pet.  635,  that  the  ultimate  opinion  pronounced  by  Mr.  Jus* 
tice  Johnson,  is  to  be  considered  as  final  and  conclusive  of  the 
law  upon  this  subject,  and  Chief  Justice  Marshall,  in  6  Pet. 
348,  declares,  '*  that  whatever  principles  are  established  in  that 
opinion,  are  to  be  considered  as  no  longer  open  for  controversy, 
but  the  settled  law  of  the  court." 

Looking,  then,  to  the  ultimate  opinion  of  Mr.  Justice  John« 
son,  as  giving  the  law  upon  this  subject,  and  not  considering  it 
as  in  any  manner  to  be  limited  or  restrained  in  its  interpreta- 
tion by  his  general  views  expressed  in  his  first  opinion  in  the 
same  case,  we  consider,  that,  so  far  as  the  question  before  us  ia 
to  be  affected  by  that  judgment,  the*  following  principles  are 
clearly  deducible:  1.  That  the  states  possess  power  to  pass 
bankrupt  laws.  2.  That  such  laws,  although  constitutional  in 
their  action  upon  the  rights  of  their  own  citizens,  are  unconsti- 
tutional  when  they  affect  the  rights  of  citizens  of  other  states. 
The  case  then  before  the  court  presented  the  question,  whether 
the  discharge  of  a  debtor  under  a  state  insolvent  law  would  be 
valid  against  a  creditor  or  citizen  of  another  state.  The  infe- 
rior tribunal  had  determined  the  invalidity  of  a  discharge  under 
such  circumstances,  and  in  aflSrming  the  judgment,  the  learned 
judge  declares  the  purport  of  the  judgment  to  be  this,  "  that 
as  between  citizens  of  the  same  state,  a  discharge  of  a  bankrupt 
by  the  laws  of  that  state  is  valid  as  it  affects  posterior  contracts; 
that  as  against  creditors,  citizens  of  other  states,  it  is  invalid  as 
to  all  contracts."  And  in  speaking  of  the  important  results 
growing  out  of  the  limitation  of  the  power  of  the  states  over 
contracts,  to  the  controversies  of  their  own  citizens,  after  they 
become  the  subject  exclusively  of  judicial  cognizance,  he  de« 
dares,  "  that  the  states  can  not  proceed  one  step  further  with« 
out  exercising  a  power  incompatible  with  the  acknowledged 
power  of  the  other  states,  or  of  the  United  States,  and  with  the 
rights  of  the  citizens  of  the  other  states."  Acting  in  conform- 
ity with  this  opinion  and  the  views  of  it  thus  expressed,  the  su- 
preme court  decided  the  case  of  Boyle  v.  Zachary  and  Turner, 
6  Pet.  635,  in  which  it  was  adjudged  that  a  discharge  under 
the  insolvent  laws  of  Maryland  was  inefficacious  iv  relieving 
the  debtor  from  a  contract  to  be  performed  in  Louisiana.   These 
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determinations  are  decisive  against  the  operation  of  the  dis* 
charge  here  pleaded  against  the  plaintiff's  contract,  aa  it  was 
to  be  performed  in  Pennsylyania,  unless,  as  has  been  sapposed, 
the  opinion  of  the  supreme  court  gives  countenance  to  the  idea 
that  there  is  a  different  constitutional  rule  operating  in  the 
United  States  courts  and  in  the  courts  of  the  state  where  tiie 
debtor  is  sued,  and  by  whose  laws  he  is  discharged. 

Whatever  may  have  been  the  views  expressed  by  the  learned 
judge,  whose  last  opinion  has  become  the  law  of  the  land, 
in  his  first  opinion  in  Ogden  v.  Saunders,  we  consider  them  aa 
impliedly  abandoned,  or  at  least  as  not  having  been  adopted  bj 
the  court;  for  the  views  upon  this  subject  in  his  first  opinion 
are  not  only  not  reiterated,  but  general  conclusions  are  drawn 
without  the  qualifications  to  which  the  first  opinion  would  have 
led,  and  the  last  opinion  is  adopted  by  the  court  as  the  settled 
law.  And  if  it  were  otherwise,  we  should  feel  some  difiiculty 
in  sanctioning  the  doctrine  that  a  creditor,  by  pursuing  his 
debtor  by  suit  in  the  courts  of  the  state  granting  the  discharge, 
thereby  stripped  himself  of  any  rights  secured  to  him  by  the 
constitution  of  the  United  States,  or  in  any  manner  waived 
them.  Entertaining  these  views,  we  are  compelled  to  decide 
that  the  defendant's  discharge  did  not  protect  him  against  an 
absolute  judgment.  This  determination  renders  it  unneceesaiy 
to  present  any  views  in  relation  to  the  operation  of  the  special 
act  of  insolvency  passed  for  the  defendant's  release  in  the  year 
1818,  subsequent  to  the  date  of  the  contract,  and  dispensing 
with  the  assent  of  creditors. 

The  next  question  submitted  by  the  various  prayets  in  the 
record  is,  whether  the  cause  of  action  is  barred  by  the  statute 
of  limitations?  The  act  of  1715,  c.  23,  gave,  by  its  third  see* 
tion,  to  persons  beyond  the  seas  at  the  time  of  the  accrual  of 
the  cause  of  action,  liberty  to  bring  their  actions  within  the 
respective  times  prescribed  by  the  second  section,  after  their 
coming  within  the  state.  The  act  of  1818,  c.  216,  repealed 
the  exceptions  or  savings  in  this  statute  in  favor  of  persons  be- 
yond seas.  If  this  repealing  statute  is  unconstitutional,  the 
plaintiff's  claim,  standing  under  the  exception  in  the  law  of 
1715,  would  not  be  barred  by  limitations,  as  there  is  no  evi- 
dence in  the  record  that  the  plaintiff  had  been  at  any  time 
within  the  state,  from  the  formation  of  the  contract,  or  at  its 
accrual. 

This  can  not  now  be  considered  as  an  open  question  in  this 
eourt.    The  constitutionality  of  the  repealing  law  was  deter* 
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mined  at  the  last  June  term,  in  the  case  of  the  State  use  o/Krenkel 
T.  Hoppe  and  Hammer ^  in  which  the  court  adjudged,  that  after 
the  repealing  law  all  persons  beyond  seas  had  the  same  time  to 
bring  their  actions  as  they  would  have  had  if  they  had  resided 
here,  and  the  causes  of  action  had  accrued  on  the  day  of  the 
passage  of  the  law,  and  they  gave  such  an  interpretation  to  the 
act  as  placed  all  suitors,  foreign  and  domestic,  upon  the  same 
footing.  The  unlimited  latitude  granted  to  persons  beyond 
seas,  was  considered  by  the  legislature  as  unreasonable,  and  it 
oould  constitute  no  actual  grievance,  or  just  cause  of  complaint, 
if  they  were  reduced  to  the  same  standard  as  our  own  citizens. 
Placing  such  a  construction  upon  the  act  of  1818,  it  was  clearly 
neither  a  violation  of  any  constitutional  obligations  of  the  state, 
for  no  obligation  of  contract  was  at  all  violated  or  impaired, 
nor  was  it  an  infringement  of  any  principle  of  natural  justice, 
as  affecting  the  foreign  creditor,  for  the  same  law  governed  his 
contract  which  operated  on  all  other  contracts. 

More  thap  three  years  having  elapsed  after  the  passage  of  the 
law  of  1818,  c.  216,  before  the  institution  of  the  suit,  the  stat- 
utory bar  of  limitations  defeated  the  plaintiff's  recovery,  unless 
the  evidence  adduced  by  him  shall  be  deemed  sufficient  to  re- 
move the  bar,  and  of  this  we  shall  now  inquire.  The  evidence 
on  this  branch  of  the  case  is  detailed  in  the  bill  of  exceptions. 
It  is  unnecessary  to  advert  to  it  here  with  particularity.  In 
substance,  it  is  an  admission  that  the  cause  of  action  was  un- 
paid, and  a  refusal  to  pay,  because  the  defendant  was  discharged 
by  the  insolvent  laws. . 

Every  acknowledgment  to  take  a  case  out  of  the  statute, 
should  be  of  such  a  character  as  that  an  implied  promise  may  arise 
therefrom.  It  should  therefore,  in  the  language  of  Oliver  v.  Oray, 
1  Harr.  k  G.  204,  be  the  admission  of  a  present  subsisting  debt. 
And  although  it  was  admitted,  in  effect,  that  the  debt  was  unpaid, 
the  defendant  relies  upon  his  discharge  under  the  insolvent  law 
to  prevent  its  coercive  payment.  Taking  the  admission  with 
the  qualification  which  he  has  urged,  it  could  not  be  construed 
into  the  admission  of  a  present  subsisting  debt,  for  if  the  excuse 
were  true,  instead  of  its  being  the  admission  of  a  present  sub- 
sisting debt,  it  would  be  equivalent  to  a  declaration  that  the 
debt  was  discharged.  It  is  true,  the  admission  is  accompanied 
vrith  an  excuse  that  leaves  the  moral  obligation  to  pay  in  full 
force,  yet,  taken  altogether,  it  wants  the  essential  ingredient 
demanded  in  Oliver  v.  Oray;  it  is  not  the  admission  of  a  sub* 
sisting  debt,  bit  a  denial  of  its  existence  as  such. 
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Nor  can  it  be  answered  that  the  discharge  was  unconstitii- 
tional  and  void,  and  be  inferred  from  this  that  the  admission 
was  therefore  of  a  subsisting  debt;  for  the  acknowledgaient 
must  be  taken  altogether,  and  no  evidence  can  be  received  to 
turn  what  is  a  denial  of  an  existing  liability  into  the  acknowl- 
edgment of  a  debt,  by  showing  that  he  either  was  not  dis- 
charged by  the  insolvent  laws,  or  that  his  discharge  was  ineffi- 
cacious. 

From  the  preceding  views  it  follows  that  the  court  lielow  were 
right  in  granting  the  third  and  fourth  prayers  in  the  first  bill  of 
exceptions;  but  were  in  error  in  granting  the  first  prayer  in  said 
bill  of  exceptions;  and  were  also  in  error  in  granting  the  sec- 
ond prayer  therein  contained,  because,  although  the  discharge 
of  Frey  under  the  insolvent  laws  was  inoperative  as  regards  the 
plaintiff's  claim,  yet  the  court  went  too  far  in  their  instniction 
to  the  jury,  if  they  believed  the  defendant  was  indebted  to  the 
plaintiff,  that  therefore  the  plaintiff  was  entitled  to  recover. 

The  court  below  were  in  error  in  the  opinion  by  them  expressed, 
and  in  the  direction  by  them  given  in  the  second  bill  of  exceptions. 
It  also  follows  that  the  court  were  right  in  rejecting  the  prayer 
made  by  the  defendant's  counsel  in  the  fourth  bill  of  excep- 
tions, and  in  the  opinion  expressed  by  them  therein. 

Judgment  reversed. 

DiSCHABOB  UNDEA  StaTB  InSOLVXMT  LaW,  WhAT  DkBIB  AVflCCXD  BT.^ 

This  subject  is  discussed,  and  the  cases  bearing  on  it  in  the  American  De- 
cisions and  elsewhere  are  collected,  in  the  note  to  Norton  v.  Cook^  onie,  34SL 
The  principal  case  is  cited  as  an  authority  as  to  the  effect  of  such  a  law  on 
demands  due  to  citizens  of  another  state,  in  Savoye  v.  Monk,  10  Meto.  696^ 
596. 

AOKNOWLEDOMKNT  TO    ReMOVX    BaB  OV    StATDTB    OV    LnaTATION& — ^Ib 

Bell  V.  Rowland,  3  Am.  I>ea  729,  it  is  held  that^  in  order  to  take  a  case  out 
of  the  statute  of  limitations,  an  express  acknowledgment  or  express  promise 
must  be  proved.  Where  a  defendant  admitted  that  he  had  executed  a  cer* 
tain  note,  but  observed  that  it  was  outlawed,  and  that  he  intended  to  avail 
himself  of  the  statute,  it  was  held  that  the  acknowledgment  was  not  anffi* 
dent:  Danforth  v.  Culver,  6  Am.  Dec  361.  So  in  Bangs  v.  Hall,  13  Id. 
437»  where  the  acknowledgment  was  accompanied  with  a  declaration  that  the 
defendant  intended  to  rely  on  the  statute.  And  where  the  defendant  hav* 
ing  been  arrested  in  an  action  on  a  note,  admitted  that  he  owed  it,  and  ln« 
tended  to  have  paid  it,  but  said  that  as  the  plaintiff  had  taken  ''ungentle- 
manly  steps  to  get  it,'*  be  would  keep  him  out  of  it  as  long  as  he  could,  the 
acknowledgment  was  declared  insufficient:  Fries  v.  Boi»sel£L,  11  Id.  683.  It 
ui  held,  as  a  general  principle,  in  Davfortk  v.  Culver,  6  Id.  361,  and  Jom$r, 
Moore,  Id.  428,  that  an  acknowledgment  of  a  debt  does  not  itself  revive  it| 
but  ia  merely  evidence  of  a  new  promisie. 

In  the  case  last  cited  it  was  determined  that  where  the  administrator  of 
the  maker  of  a  note  wrote  several  times  to  the  executors  of  the  indorsee, 
recognizing  the  existence  of  tbo  demand,  but  declining  to  take  it  up^  and 
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then  finally  wrote  that  he  would  be  in  town  in  a  few  days,  and  settle  the 
matter  in  some  way,  there  was  snfficient  evidence  of  a  promise.  An  acknowl* 
edgment  that  the  debt  was  still  due  and  subsisting  was  held  sufficient,  in 
Lord  V.  Shaler,  8  Id.  160,  and  note;  and  Mellick  v.  Seelhorsi,  12  Id.  172.  In 
the  latter  case  it  was  decided  that  where  a  promise  to  pay,  which  was  relied 
on  to  remove  the  bar  of  the  statute,  was  accompanied  by  a  qualification,  the 
plaintiff  must  do  away  with  the  qualification.  An  acknowledgment  of  a 
veiy  equivocal  character  has  been  held  sufficient  to  take  a  case  out  of  the 
statute,  in  several  decisions  in  this  series.  Thus,  in  Seatcard  v.  Lord,  10 
Am.  Dec.  60,  it  appeared  that  the  maker  of  the  note  sued  on  denied  his 
signature  to  it,  but  said  that  if  it  could  be  proved  that  he  signed  it  ho  would 
pay  it;  and  it  was  held  that  this  was  sufficient,  if  the  signature  were  proved. 
In  Burden  v.  McEUienny^  10  Id.  570,  it  was  held  that  the  *' slightest'*  ac- 
knowledgment was  sufficient,  as  where  the  debtor  referred  an  account  to  an 
agent  for  examination,  it  was  said  that  this  was  evidence  to  go  to  the  jury, 
as  showing  a  promise  to  pay  whatever  should  be  found  due.  But  in  the 
note  to  that  case  it  is  shown  that  the  later  decisions  in  that  state  (South 
Carolina)  have  taken  more  conservative  ground  on  this  question;  and  proba- 
bly such  an  acknowledgment  would  not  now  be  deemed  sufficient  there.  In 
Lee  ▼.  Perry,  15  Am.  Dea  650,  also  a  South  Carolina  case,  an  acknowledg- 
ment of  the  following  tenor  was  held  sufficient:  "That  note  has  not  been 
paid,  and  I  will  not  pay  it,  unless  compelled  by  law,  as  it  is  out  of  date,  and 
I  received  no  consideration  for  it "  It  is  more  than  doubtful  whether  such 
an  "acknowledgment"  would  now  be  regarded  as  sufficient  in  that  state: 
8ee  the  note  to  Burden  v.  MeElhenny,  above  cited. 

In  Maryland  the  doctrine  of  Lord  v.  SJialer,  8  Aul  Dec.  160,  seems  to  be 
the  admitted  law  on  this  subject.  Says  Grason,  J.,  in  BuJUngton,  Trustee,  v. 
Davie,  33  Md.  514:  "  The  law  is  well  settled  in  this  state  that  the  acknowl- 
edgment by  the  defendant  of  a  present  subsisting  debt^  or  a  promise  to  pay, 
is  sufficient  to  remove  the  bar  of  the  statute:  Oliver  v.  Oray,  1  Harr.  &  G. 
216;  EUicoU  v.  NichoU,  7  Gill,  98;  Keplinger  v.  Griffith,  2  Gill  &  J.  301;  Frey 
T.  Kirh,  4  Id.  522;  StockeU,  AdnCr  qf  Locke,  v.  Soeecer,  8  Md.  378;  ffigden*s 
AdnCr  v.  Logan,  17  Id.  Ill;  FtUy,  AdrrCr  qf  Young,  v.  Young,  18  Id.  167. 
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TiTAMS. 

[5  OiLL  AND  JOBmOV,  1.] 

JjjwaaasT  is  Rioabded  as  a  Lien  on  thb  Debtor's  Equitable  Estate  in 
realty,  so  far  as  equity  and  good  conscience  will  allow,  in  adjusting  con- 
flicting claims  of  creditors  in  courts  of  chancery,  following  the  analogies 
of  the  law. 

Chancebt  Eeoabds  Acts  Done,  Bona  Fide,  without  an  Obbeb,  for  which 
an  order  would  have  been  made  of  course,  if  applied  for,  as  if  done  pur- 
suant to  an  order. 

Payments  Made  to  am  Infant's  Guabdian,  without  an  order  of  the  court  of 
chancery,  on  a  balance  due  from  a  purchaser  under  a  decree  for  the  sale  of 
the  land  of  the  ancestor  of  such  infant  for  the  payment  of  debts,  will 
be  credited  to  such  purchaser  as  if  made  under  an  order,  where  an  order 
therefor  would  have  been  passed  on  application,  even  though  the  guardian 
has  wasted  the  money  and  become  insolvent. 


590  Lee  t*.  Stoni  [Maryland, 

MoBTGAGOB  GtoiHG  IH10  Equxtt  to  redeem,  wJl  be  required  to  pay  not  only 
the  mortgage  debt^  but  all  other  debts  due  from  him  to  the  mortgagee. 

Wherb  thb  Mortgagxb  Skeks  to  F0BECLO6B,  the  mortgaf^or  may  redeem 
on  paying  the  mortgage  debt  alone,  though  indebted  to  the  mortigiigBe  oo 
other  accounts. 

Subsequent  Mobtoageb  ob  Gbedttob  Seeking  to  Kkdbcm,  may  do  so  on 
payment  of  the  mortgage  debt  alone. 

DocTBiNE  OF  Tacking  not  Applied,  When. — ^The  heirs  of  one  whose  Isnd 
has  been  sold  under  a  decree  in  chancery  for  the  payment  of  debts^  seek- 
ing to  enforce  against  the  purchaser  their  lien  for  an  unpaid  balance  of  the 
purchase  money,  by  a  resale  of  the  premises,  can  not  tack  to  it  a  daim 
against  the  purchaser  as  surety  on  the  bond  of  their  guardian  for  soma 
previously  paid  to  and  squandered  by  him,  to  the  excluaioQ  of  lien  cnd^ 
itors  of  such  purchaser. 

Appeal  from  the  court  of  chancery  in  the  case  of  Goombe  ▼• 
Jordan,  22  Am.  Dec.  236,  where  a  connected  history  of  the 
proceedings  and  orders  of  the  court  of  chancery  will  be  found. 
The  material  facts  were:  Certain  realty  of  one  Bichard  Jordan 
was  sold  under  a  decree  in  chancery  for  the  payment  of  debts, 
on  a  bill  filed  by  one  Coombs,  a  creditor,  one  Jeremiah  Booth 
becoming  the  purchaser.  Booth  died,  leaving  a  balance  of  the 
purchase  money  unpaid.  On  June  19,  1826,  on  a  petition  filed 
by  Jordan's  heirs  for  a  resale  of  the  premises  to  pay  such 
balance,  the  auditor  stated  an  account  between  the  estate  of 
Booth  and  the  estate  of  Jordan,  crediting  Booth  with  sundiy 
payments  made  to  Edmund  Key,  the  guardian  of  Bichard  Jor- 
dan  and  Ann  Jordan  (afterwards  intermarried  with  B.  H.  Lee), 
heirs  of  Bichard  Jordan,  deceased,  on  account  of  said  purchase 
money,  leaving  a  balance  of  two  thousand  and  eighteen  dollan 
and  ninety-three  cents,  with  interest.  On  June  21,  1826,  an 
agreement  was  entered  into  between  the  heirs  of  Booth  and  the 
heirs  of  Jordan,  to  the  following  efiect:  ''It  Lb  agreed  that  the 
account  and  report  filed  by  the  auditor,  on  the  nineteenth  of 
June,  1826,  be  ratified  and  confirmed,  and  that  the  land  men* 
tioned  in  the  proceedings  be  sold  by  the  decree  of  this  court, 
for  the  payment  of  the  balance  due  by  the  estate  of  Jeremiah 
Booth  to  the  estate  of  Bichard  Jordan,  to  wit,  the  sum  of  two 
thousand  and  eighteen  dollars  and  ninety-three  cents,  with  inter- 
est from  the  nineteenth  of  February.  1825,  and  costs;  and  it 
was  further  agreed  that  there  should  be  no  appeal  on  either 
side,  and  that  if  it  should  be  made  to  appear  to  the  satisfaction 
of  the  chancellor,  that  there  are  other  moneys  due  to  the  heirs 
of  Bichard  Jordan  from  the  estate  of  the  said  Booth,  that  then, 
and  in  that  case,  the  proceeds  of  the  sale  shall  be  applied  to 
the  payment  thereof,  as  well  as  of  the  before-mentioned  sum  of 
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two  thousand  and  eighteen  dollars  and  ninety-three  cents,  pro- 
Tided  there  are  no  oUier  claims  against  the  estate  of  the  said 
Jeremiah  Booth  entitled  to  a  preference.''  The  chancellor  ac- 
cordingly ratified  and  confirmed  the  account  of  the  order,  and 
on  March  21, 1827,  decreed  a  resale  of  the  premises,  and  the 
same  were  sold  for  six  thousand  nine  hundred  and  fifty-eight 
dollars  and  seventy-five  cents. 

After  some  other  proceedings  in  the  cause,  on  March  19, 
1828,  Stone  and  McWilliams  filed  their  petition,  setting  forth, 
in  substance,  that  they  had  recovered  judgment  for  a  large  sum 
in  1822,  in  St.  Mary's  county  court,  against  Jeremiah  Booth  and 
one  Walker,  now  insolvent,  which  judgment  was  affirmed  at 
June  term,  1826,  of  the  court  of  appeals,  and  which  was  stiU, 
in  great  part,  unpaid,  and  that  this  judgment  was  an  equitable 
lien  on  Booth's  interest  in  the  land  above  mentioned  and  in  the 
proceeds  of  the  resale  thereof,  and  asked  that  such  proceeds  be 
applied  to  their  judgment.  On  March  20,  1828,  Richard  H. 
and  Ann  Lee  and  Bichard  Jordan  also  filed  a  petition,  setting 
forth,  among  other  things,  the  agreement  above  referred  to,  the 
resale  of  the  premises,  and  the  balance  due  on  the  purchase 
money  arising  from  the  original  sale.  The  petition  further 
stated  that  at  the  time  of  the  original  sale,  the  said  Ann  and 
Bichard  Jordan  were  minors;  that  one  Edmund  Key  was  their 
guardian,  and  the  said  Booth  one  of  the  sureties  on  his  bond  as 
such;  that  said  guardian  had  received  from  the  trustee  who 
made  the  sale,  and  from  Booth,  under  the  order  of  this  court, 
on  account  of  said  sale,  three  thousand  nine  hundred  and 
seventy-two  dollars  and  seven  cents,  of  which  the  petitioners 
had  received  only  five  hundred  and  fifty-five  dollars  and  twenty- 
five  cents;  and  that  the  guardian  had  been  discharged  as  an  in- 
solvent. The  petitioners  therefore  claimed  that  for  the  moneys 
so  received  by  such  guardian  and  not  paid  to  them,  they  had  a 
lien  on  the  proceeds  of  the  resale,  or  were  at  least  entitled  to 
share  equally  with  the  other  creditors  of  Booth. 

By  order  of  the  chancellor,  the  auditor  stated  a  further  ac- 
count applying  the  proceeds  of  the  resale  first  to  the  pay- 
ment of  the  balance  of  two  thousand  and  eighteen  dollars  and 
ninety-three  cents,  found  due  to  the  heirs  of  Jordan  by  the  re- 
port of  June  19, 1826,  and  the  residue  to  the  payment  of  the 
judgments  of  Stone  and  McWilliams  and  others.  The  heirs  of 
Jordan  excepted  to  this  report,  but  the  chancellor  overruled 
their  exceptions  February  7,  1831,  and  ratified  the  report,  and 
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tbe  beirs  of  Jordan  appealed.    The  grounds  relied  on  suffi- 
ciently appear  from  the  opinion. 

Johnson  and  Mayer,  for  tbe  appellants,  claimed:  1.  That  if 
tbe  appellees  had  a  lien  bj  virtue  of  their  judgment  it  was  sub- 
ject to  tbe  appellants'  equities:  Burgh  v.  Francis^  3  Bac.  Abr. 
643;  1  Eq.  Cas.  Abr.  320,  321;  Finch  v.  Earl  of  Winchelsea,  1  P. 
Wms.  279;  Brace  v.  Duchess  of  Marlborough^  2  Id.  491;  Finch, 
28;  Taylor  v.  Wheeler,  2  Vern.  664;  S.  C,  2  Salk.  449;  Pye  ▼. 
Danbuz,  3  Bro.  C.  C.  695;  Executor  of  Polony  and  Bead  v.  iTee- 
nan  et  al.,  3  Denau.  74;  Bead  y.  Adm'r  of  Simmons,  2  Id.  552, 
and,  indeed,  that  it  might  be  successfully  contended  that 
Booth's  equitable  interest  in  the  land  was  of  such  a  nature  as 
not  to  be  subject  to  the  lien  of  a  judgment,  citing  Bogert  v.  Perry ^ 
1  Johns.  Gh.  56;  2  Pow.  on  Mort.  606,  607,  608;  United  Staim 
T.  Morrtson,  4  Pet.  137.  2.  That  tbe  appellants  having  an  un- 
doubted x^reference  as  to  tbe  payment  of  the  unpaid  balance  of 
the  purchase  money,  and  having  also  the  legal  estate,  were  en- 
titled to  retain  that  estate  antil  all  their  claims  against  the  par- 
chaser  were  paid,  citing,  as  applications  of  a  similar  principle: 
James  v.  Johnson,  6  Johns.  Ch.  429;  Brinkerhoff  v.  Marvin^  5 
Id.  320,  326;  Hendricks  v.  Bobinson,  2  Id.  309;  Jarms  Adm*r  ▼. 
Bogers,  15  Mass.  389;  Harding  v.  Wheating,  2  Mason,  378;  Hed* 
worth  V.  Primate,  Hardr.  318;  Smithson  v.  Thomson,  1  Atk.  520; 
D'Afcy  V.  HaU,  1  Vern.  49;  1  Ch.  Cas.  119;  2  Id.  20.  3.  That 
the  appellants'  equity,  with  respect  to  the  moneys  paid  to  their 
guardian,  was  superior  to  that  of  the  appellees,  because  Booth, 
being  both  purchaser  and  surety  for  the  guardian,  was  boond 
to  see  to  the  application  of  tbe  purchase  money,  and  was  con- 
structively a  co-operator  in  the  breach  of  trust  of  which  the 
guardian  was  guilty,  citing  Lloyd  v.  Baldvnn,  1  Yes.  173;  AbboU 
V.  Gibbs,  1  Eq.  Abr.  358;  Sug.  Vend,  and  Purch.  331-333;  Dunch 
V.  Kent,  1  Vern.  260;  Spalding  v.  Shalmer,  Id.  301;  Dickinson 
r.  Dickinson,  3  Bro.  C.  C.  19;  Crane  v.  Drake,  2  Venu  616; 
Watkins  v.  Cheek,  2  Sim.  &  St.  199;  CoUerel  v.  Sampson,  2  Verzu 
5.  4.  That  the  payments  made  to  the  guardian  without  an 
order  of  court  ought  not  to  be  credited  to  Booth,  tbe  same  not 
having  come  to  tbe  appellants'  bands.  5.  That  the  appellees 
could  certainly  claim  nothing  more  than  to  come  in  pari  passu 
with  tbe  appellants:  Codwise  v.  Oelslon,  10  Johns.  507;  Biggs  ▼. 
Murray,  2  Johns.  Cb.  576.  6.  That  tbe  fact  that  the  appellants' 
claims  accrued  while  they  were  infants,  gave  them  a  superior 
title  to  tbe  consideration  of  a  court  of  equity:  Drury  v.  Conner^ 
1  Harr.  &  G.  230.     7.  Certain  alleged  errors  in  tbe  creditor's 
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account  were  insisted  on  in  aigament,  but  do  not  require 
particular  notice. 

8cGtt^  for  the  appellees. 

By  Oourty  Dobsst,  J.  Among  the  numerous  grounds  upon 
which  the  decree  of  the  chancellor  is  attempted  to  be  reyersed, 
the  appellants  have  urged  one,  which,  if  sustainable,  would  re- 
move all  motive  for  further  litigation  on  the  Tarious  questions 
which  have  been  discussed  in  the  progress  of  the  cause.  It  has 
been  contended  that  Booth's  interest  in  the  land  sold,  being  a 
mere  equitable  estate,  a  judgment  at  law  against  him  would 
create  no  lien  upon  it  that,  in  a  court  of  equity,  would  give  it  a 
preference  over  the  claims  of  his  creditors  generally.  This  posi- 
tion we  can  not  sanction.  Courts  of  chancery,  in  adjusting  the 
conflicting  rights  of  creditors,  following  by  analogy  the  princi- 
ples of  the  common  law,  will,  as  far  as  equity  and  good  con- 
science permit,  regard  a  judgment  as  a  lien  upon  the  equitable 
real  estate  of  the  debtor:  1  Pow.  Mort.  (Ooven  ed.)  263,  264, 
276,  281,  282,  307,  and  2  Id.  607,  608. 

The  appellants  have  also  insisted  upon  another  principle, 
which,  if  established,  would  be  equaUy  conclusive  on  the  mat- 
ters in  controversy;  and  that  is,  that  the  payments  to  Edmund 
Key,  the  guardian,  having  been  made  without  the  previous 
sanction  of  the  court  of  chancery,  were  made  by  Booth  in  his 
own  wrong,  and  ought  not  to  be  carried  to  his  credit  in  ascer- 
taining the  balance  of  the  purchase  money  due  to  the  heirs  of 
Jordan.  To  support  a  doctrine  fraught  with  so  much  hardship 
and  injustice,  no  unbending  rule  of  law  or  equity  has  been 
adduced.  We  know  of  none  that  could  sustain  it,  and  think  the 
credits  properly  allowed,  upon  the  established  rule  in  chancery, 
that  acts  done  Jxma  fide^  without  an  order,  for  the  doing  of 
which  an  order  would,  on  application,  have  been  passed  as  a 
matter  of  course,  shall  be  regarded  in  the  same  light  as  if 
emanating  from  an  order  previously  obtained  for  that  purpose. 
But  suppose  it  were  otherwise,  and  that  this  objection,  if  taken 
in  due  season,  were  well  founded.  The  appellants  have  pre- 
cluded themselves  from  all  benefit  which  they  might  otherwise 
have  derived  from  it,  by  their  agreement  of  the  2l8t  of  June, 
1826,  and  by  the  chancellor's  order  under  that  agreement,  rati- 
fying the  auditor's  statement,  from  which  ratification  no  appeal 
was  taken  within  the  time  prescribed  by  the  act  of  assembly. 

By  this  order  of  the  chancellor,  all  the  payments  were  con- 
firmed as  credits  to  be  deducted  from  the  balance  of  the  pur- 
Ax.  nao.  Vol.  XXIU— 88 
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chase  money  then  due  by  Booth's  estate;  and  if  there  were  erroia 
in  it,  the  time  has  elapsed  within  which  their  correction  most 
have  been  sought.  Bat  there  was  no  such  error.  Even  if  the 
ground  first  assumed  to  maintain  the  auditor's  statement  were 
untenable,  the  agreement  of  the  parties  is  ample  for  that  pur- 
pose. Upon  no  principle  of  fair  construction  can  the  appellants' 
interpretation  of  it  be  supported.  They  seek  to  evade  the  con* 
dusiveniBs  of  the  chancellor's  order,  from  its  not  having  been 
appealed  from  within  the  limited  time,  and  to  open  to  scrutiny 
and  revision  the  items  in  the  auditor's  statement,  by  that  pari 
of  the  agreement  which  states  that  "  it  is  further  agreed  that  if  a 
sale  should  be  made  under  this  agreement,  if  it  should  be  made 
appear  to  the  satisfaction  of  the  chancellor  that  there  are 
other  moneys  due  to  the  heirs  of  Bichard  Jordan  from  the 
estate  of  the  said  Jeremiah  Booth,  that  then,  and  in  that  case, 
the  proceeds  of  the  sale  shall  be  applied  to  the  payment 
thereof,  as  well  as  to  the  before-mentioned  sum  of  two  thou* 
sand  and  eighteen  dollars  and  ninety-three  cents,  with  interest 
and  costs,  provided  there  are  no  other  claims  against  the  estate 
of  the  said  Jeremiah  Booth  entitled  to  a  preference  or  participa- 
tion in  the  fund."  But  this  part  of  the  agreement  was  never 
designed  to  license  a  nullification  or  impeachment  of  the  audi- 
tor's statement,  or  any  part  of  its  contents,  but  was  intended 
simply  to  authorize  the  appellants  to  increase  and  secure  the 
payment  of  the  balance  due  them,  by  proving  claims  against  the 
estate  of  Booth  not  professed  to  be  adjusted  by  the  audit,  mani- 
festly looking  to  the  claim  now  insisted  on  against  Booth,  as 
the  security  of  Key,  in  his  guardian's  bond. 

It  has  been  further  contended  that  the  appellants  are  to  be 
first  paid,  as  well  the  balance  due  them  from  Key  as  that  whioh 
appears  on  the  auditor's  account;  Booth,  as  the  security,  bein^ 
answerable  for  the  defalcations  of  the  guardian;  that  the  appel-* 
lants  being  seised  of  the  legal  estate  in  the  land  sold,  their  legal 
title  could  not  be  taken  from  them  until  they  were  paid,  not 
only  the  remaining  balance  of  the  purchase  money,  upon  what- 
ever account  due  from  Booth  to  them;  and  thia  pretension  is 
rested  upon  the  familiar  principles  of  equity,  "  that  he  who 
seeks  equity  must  do  equity;  that  a  multiplication  or  circuity  of 
action  should  be  avoided." 

But  these  principles  have  never  been  carried  to  the  extent 
that  would  be  necessary  to  their  affording  relief  to  a  party  in 
the  predicament  of  the  present  appellants.    They  stand  here  ia 
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the  character  of  complainants  seeking  to  enforce  their  lien,  for 
a  balance  of  the  purchase  money,  by  a  sale  of  the  premises  on 
which  their  lien  attaches;  and  require  this  court  not  only  to 
enforce  their  lien«  but  to  tack  to  it  another  debt,  apart  from 
Buch  their  application  entitled  to  no  priority  over  other 
creditors;  and  this  to  the  exclusion  of  another  creditor  before 
the  court,  whose  debt  is  secured  by  a  lien  on  the  premises.  If 
there  be  any  case  to  warrant  this  requisition,  it  has  not  been 
presented  to  our  notice  in  the  argument;  and  has  certainly 
escaped  our  researches  upon  the  subject.  It  is  true,  that  if  a 
mortgagor  goes  into  chancery  to  redeem,  upon  the  axioms  of 
equity  above  mentioned,  he  will  not  be  permitted  to  do  so  but 
upon  payment,  not  only  of  the  mortgage  debt,  but  of  all  other 
debts  due  from  him  to  the  mortgagee.  In  this  there  is  no 
prejudice  to  the  rights  of  others;  nobody  has  a  right  to 
oomplain;  no  injustice  is  done  to  anybody. 

But  it  is  also  true,  that  if  the  mortgagee  seeks  a  foreclosure 
in  chancery,  the  mortgagor  will  be  permitted  to  redeem  upon 
payment  of  the  mortgage  debt  only,  no  matter  to  what  amount, 
on  other  accounts,  he  may  stand  indebted  to  the  mortgagee. 
And  it  is  equally  clear,  that  if  a  subsequent  mortgagee  or  judg- 
ment creditor  file  a  bill  to  redeem,  he  will  be  permitted  to  do 
so  upon  the  payment  of  the  mortgage  debt  alone.  Whilst  these 
well-settled  principles  of  equity  remain  unshaken,  upon  no 
system  of  analogy  or  consistency  can  the  claim  of  the  appellants 
be  gratified.  Their  doctrine  is,  in  effect,  simply  this,  that  in 
all  cases  where  the  sale  of  the  real  estate  of  a  deceased  debtor 
18  decreed,  the  debts  due  to  the  heirs  at  law,  to  whom  such 
estate  has  descended,  be  their  nature  what  they  may,  must 
first  be  paid  even  to  the  exclusion  of  judgment  creditors.  To 
such  a  length  the  doctrine  of  tacking  has  never  yet  been  carried. 

The  views  we  have  expressed  of  the  prominent  features  of 
this  case,  render  it  unnecessary  to  investigate  the  auditor's 
statements,  to  ascertain  whether  the  alleged  error  of  having 
twice  credited  the  guardian  with  the  same  expenditure  of 
five  hundred  and  fifty-five  dollars  and  twenty-five  cents,  exist 
or  not;  as  the  result  of  such  an  investigation  could  not  afifect 
the  chancellor's  decree.  If  there  be  such  error,  it  would  only 
vary  the  general  balance  due  to  the  appellants.  It  forms  no 
part  of  the  amount  secured  by  their  specific  lien,  and  would  be 
postponed  until  the  judgment  of  the  appellees  were  wholly 
paid,  for  which  the  entire  fund  in  dispute  is  greatly  inadequate. 

Decree  affirmed,  with  costs. 


€96  TUBNEB  t;.  PLOin)£N.  [Maryland, 

JuiwioxfT  liBNB. — See  on  thia  sabject,  Coombs  v.  Jordan^  22  Am.  Dee. 
236,  and  note;  Ilaiuon  v.  Bamet*  Lesgee^  Id.  322;  Morris  y,  MowaU^  Id  661. 

TACKnra  of  a  bond  debt  to  a  mortgage  or  other  lien  is  never  allowed  to  th« 
prejudice  of  other  creditors:  Coombs  v.  Jordan^  22  Id.  236.  In  OtlsUm  and 
Seese  t.  Thompson,  29  Id.  601,  it  is  held,  citing  the  principal  caae^  that  aa 
between  mortgagor  and  mortgagee  upon  a  bill  to  redeem,  the  mortgagor 
moat  not  only  pay  the  mortgage  debt  bnt  all  other  debts  doe  from  him  to 
the  mortgagee,  but  that  the  rale  doea  not  extend  to  an  aaaignee  of  th* 
mortgagor* 


TUBNEB  V.   PlOWDEN^   Adm'b  OF  LlEWELUK. 

[9  Qni.  AMD  JOBIBOir.  AX] 

JuDOMXNT  Final  though  AMomn'  not  Fixxd. — ^A  judgment  in  the 

form  for  the  damagea  laid  in  the  declaration  and  ooati  of  aoii^  with  a 
memorandum  annexed  that  it  ia  "  to  be  releaaed  on  payment  of  each 
aum  aa  M.  ahall  aay  ia  due,  and  coata,"  ia  final,  requiring  no  farther  ao- 
tion  of  the  court*  but  merely  the  filing  of  M.'a  certificate^  to  fix  th* 
amount. 

AooouNT  IS  ExTnroniSHXD  bt  a  Judgmknt  thereon,  and  ia  not  afterwaida 
available  aa  a  aet-off  or  canae  of  action. 

Appeal  from  St.  Mary's  county  court  in  an  action  of  debt  on 
a  single  bill  in  which  payment  and  an  account  in  bar  were 
pleaded.  The  defendant  at  the  trial,  having  given  evidence 
of  the  account  in  bar,  which  was  an  account  for  rent  against  the 
plaintiff's  intestate,  the  plaintiff  introduced  in  evidence  the 
record  of  a  judgment  rendered  in  an  action  brought  by  the  de- 
fendant as  plaintiff  against  the  plaintiff,  as  udministrator  of 
Llewellin,  as  defendant,  in  which  the  account  now  relied  on  bj 
the  defendant  was  the  cause  of  action,  as  the  plaintiff  proved.  The 
judgment  was  in  the  usual  form  of  judgments  against  adminis- 
trators, but  had  the  following  annexed  to  it:  '*  Judgment  waa 
rendered  in  this  cause  on  the  ninth  day  of  November  in  the  year 
1831,  for  the  damages  laid  in  the  declaration  and  costs  of  suit. 
Ho  be  released  on  payment  of  such  sum  as  Enoch  J.  Millard 
•shall  say  is  due,  and  costs.  This  judgment  to  bind  a  propor* 
tion  of  assets,  and  so  forth,  to  be  ascertained  by  a  reference  to 
Enoch  J.  Millard."  The  court  instructed  the  jury,  as  prayed 
by  the  plaintiff,  that  the  set-off  should  not  be  allowed  if  they 
should  find  this  judgment  to  be  for  the  same  cause  of  action; 
to  which  the  defendant  excepted.  Verdict  and  judgment  for 
the  plaintiff,  and  the  defendant  appealed. 

Brewer  andStonestreei,  for  the  appellant,  cited  1  Saund.  336  (a), 
note  10;  2  Id.  216,  217,  and  3  Stark.  Ev.,  to  show  that  even  if 


Dec.  1832.]  Bbadley  v.  Htrnx.  697 

the  judgment  was  final  it  was  also  absolute,  and  did  not  mili- 
tate against  the  set-off,  but  went  to  establish  it;  but  insisted 
that  the  judgment  was  not  final,  but  merely  interlocutory. 

V.  H.  Dorsey,  for  the  appellee,  claimed  that  the  account  was 
merged  in  the  judgment,  but  that  the  judgment  could  not  be 
set  off,  because  the  amount  was  not  liquidated,  citing  Turner  y. 
Plowden,  2  Oill  &  J.  456,  which  was  a  former  decision  in  this 
same  cause. 

By  Court,  Dobset,  J.  We  concur  with  the  county  court,  in 
their  instruction  to  the  jury,  on  the  account  in  bar  relied  on  by 
the  defendant,  as  a  set-off  to  the  plaintiff's  debt.  The  judg- 
ment rendered  upon  it  was  a  final  judgment.  To  make  it  abso- 
lute as  far  as  regarded  the  amount  due  on  the  account,  no 
further  action  of  the  court  was  necessazy.  The  filing  of  Enoch 
J.  Millard's  certificate  thereof,  was  all  that  was  required  for  that 
purpose. 

The  account  was  extinguished  by  the  judgment,  and  could, 
therefore,  never  afterwards  be  ayailable  to  the  defendant,  either 
as  a  substantive  cause  of  action,  or  by  way  of  discount  or  set- 
off. 

Judgment  affirmed. 

Bbadi^et  et  Ux.  t;.  Hunt^  Adm'b  of  Jack. 

[6  OiLL  AMD  Josnov,  64.] 
BoKATio  M0BTI8  Causa  can  not  be  bt  Mebb  Pabol,  bat  a  delivery  of  tho 

thing  intended  to  be  given  is  essential. 
Such  Gift  must  be  Full  ani>  Complete  at  the  Time,  passing  from  tho 

donor  his  l^gal  power  and  dominion  over  the  thing,  and  leaving  nothing 

for  him  or  his  executor  to  do  to  perfect  it. 
Bank  Notes  and  Notes  Payable  to  Beabeb  pass  by  delivery  merely,  and 

are  valid  subjects  of  such  gifts. 
Pbomissobt  Note  Payable  to  Tme  Ordeb  of  the  donor  can  not  be  made  a 

doncUh  mortis  causa  by  delivery,  because  the  property  in  it  does  not  pass 

by  such  delivery,  but  being  a  mere  cfiose  in  acUon  it  must  be  sued  in  the 

name  of  the  donor's  executor,  notwithstanding  the  delivery. 
Bond  is,  in  England,  a  Subject  fob  such  a  Gift,  but,  as  the  reasons  as* 

signed  for  it  there  do  not  exist  here,  query ^  whether  that  doctrine  would 

be  adopted  here. 

Appeal  from  the  court  of  cbaocery.  Bradley  and  wife  filed 
their  bill  to  compel  the  defendant  to  deliver  to  them  a  certain 
certificate  or  obligation,  and  to  do  whatever  might  be  necessary 
to  enable  them  to  obtain  the  money  thereon,  claiming  that  the 
defendant's  intestate,  who  was  the  former  husband  of  the  com- 
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plainant's  vfile,  bad  given  said  certificate  to  her  by  actual  delivery 
in  the  presence  of  witnesses  as  a  dqncUio  mortis  causa  on  the  day 
of  his  death,  but  which  she  had  returned  to  the  defendant  to  do 
what  was  necessary  to  enable  her  to  dravc  the  money.  The  cer- 
tificate in  question  was  as  follows:  "  Certificate  of  special  de- 
posit, No.  756.  $568.  Baltimore,  January  1, 1829.  Mr.  Wm« 
Jack  has  this  day  deposited  in  the  Maryland  Savings  Instita- 
tion,  five  hundred  and  sixty-eight  dollars,  which  sum,  with 
interest  thereon  at  the  rate  of  four  per  cenhim  per  annum,  will 
be  paid  to  his  order  at  thirty  days'  sight."  The  delivery  waa 
proved,  but  the  intestate  did  not  indorse  the  certificate.  The 
defendant  denied  the  right  of  the  complainants.  It  appeared 
that  he  had  indorsed  the  certificate  as  administrator  and  drawn 
the  money  on  it.  The  chancellor  dismissed  the  bill  with  coetSy 
and  the  complainants  appealed. 

Campbell,  for  the  appellants,  cited  2  Pow.  on  Mort.  1047; 
Hedges  v.  Hedges,  Prec.  in  Gh.  269;  1  Boper  on  Legacies,  26, 
27;  Tale  v.  Filbert,  4  Bro.  Ch.  286;  Pennington  v.  OUtings,  2 
Gill.  &  J.  217;  Drury  v.  Smith,  1  P.  Wms.  404;  Lawson  ▼. 
Lawson,  Id.  440;  Miller  v.  MiOer,  3  Id.  356;  Hill  v.  Chapman,  2 
Bro.  Gh.  612;  Noland  v.  Ringgold,  3  Harr.  ft  J.  218;  WiUiamson 
V.  AUen,  2  Gill.  &  J.  355. 

Nicholas,  for  the  appellee,  cited  Pennington  v.  Oittings,  2  Gill. 
&  J.  216;  Miller  v.  Miller,  3  P.  Wms.  356;  Ward  v.  Tiimer,  2 
Yes.  sen.  431;  Duffield  v.  Elwes,  1  Pet.  Cond.  Ch.  120;  2  Kent 
Com.  362. 

By  Court,  Buohanait,  C.J.  We  are  relieved  from  an  examina- 
tion of  the  question  of  fact,  whether  there  was  or  not  a  aoffi* 
cient  delivery  by  William  Jack,  the  deceased,  to  the  wife  of  the 
complainant,  John  Bradley,  of  the  instrument  of  writing  which 
forms  the  subject  of  the  bill,  that  question  being  waived  by  the 
counsel  on  the  part  of  the  appellee;  and  the  only  inquiry  to 
which  our  attention  is  directed,  is,  whether  a  promissory  note 
to  the  payee  or  order,  is  the  subject  of  a  donatio  mortis  causa^ 
by  the  payee.  It  is  a  settled  rule  by  law,  that  such  a  gift  can 
not  be  by  mere  parol,  but  that  a  delivery  of  the  thing  intended 
to  be  given,  is  essential  to  the  perfection  of  the  gift,  and  it  waa 
BO  held  by  this  court  in  Pennington,  adm'r  of  Patterson,  v.  Ejeeo* 
ufor  of  GiUings,  2  Gill  ft  J.,  218,  which  was  the  case  of  a  de- 
livery by  a  father  to  his  daughter  of  a  certificate  of  shares  in  the 
capital  stock  of  a  bank,  and  the  object  of  the  bill  was  to  compel 
the  executor  of  the  father  to  transfer  the  stock  to  the  danghterp 
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to  whom  it  was  the  intention  of  the  father  to  have  given  it.  Bat 
as  the  delivery  of  the  certificate  was  not  a  transfer  and  delivery 
of  the  stock,  the  thing  intended  to  be  given,  and  which  could 
only  be  transferred  on  the  books  of  the  bank,  it  was  held  not  to 
be  a  danalio  mortis  causa,  for  want  of  such  transfer,  that  being 
the  only  mode  in  which  the  shares  of  stock  were  susceptible  of 
being  delivered. 

To  constitute  a  donatio  mortis  causa,  the  gift  should  be  full 
and  complete  at  the  time,  passing  from  the  donor  the  legal 
power  and  dominion  over  the  thing  intended  to  be  given,  and 
leaving  nothing  to  be  done  by  him,  or  his  executor,  to  perfect 
it.  Hence  bank  notes  are  the  subjects  of  such  gifts,  they  being 
considered  as  money,  and  the  property  in  them  passing  by  de- 
livery: Miller  v.  Aliller,  3  P.  Wms.  335.  And  so  as  to  promis- 
sory notes  payable  to  bearer,  which  pass  by  delivery,  and  the 
property,  and  legal  dominion  over  the  thing  intended  to  be 
given,  passing  with  the  possession  from  the  donor  to  the  donee, 
they  do  not  require  to  be  sued  in  the  name  of  the  executor,  and 
nothing  is  necessary  to  be  done  by  him  to  perfect  the  gift  of 
the  money. 

But  not  so  with  the  delivery  of  a  promissory  note  payable  to 
order,  which  has  been  held  to  be  insufficient  to  pass  to  the  donee 
the  money,  the  thing  intended  to  be  given;  upon  the  ground 
that  no  property  in  it  passes  by  delivery,  and  being  a  mere  chose 
in  action,  it  must,  notwithstanding  the  delivery,  be  sued  in  the 
name  of  the  executor.  So  that  the  gift  of  money  is  not  com- 
plete at  the  time,  the  legal  dominion  over  it  remaining  in  the 
donor,  and  on  his  death  passing  to  his  executor,  without  the 
use  of  whose  name  it  can  not  be  perfected. 

This  may  seem  to  be  technical,  but  if  the  rule  is  admitted 
that  a  delivery  of  the  thing  intended  to  be  given  is  essential 
to  the  perfection  of  the  gift,  it  must  follow  that  a  promissory 
note,  payable  to  order,  is  not  capable  of  being  the  subject  of  a 
donatio  mortis  causa.  And  if  we  were  at  liberty  to  do  so,  we 
should  not  be  disposed  to  relax  the  rule,  which  would  be  to 
open  still  wider  the  door  already  sufficiently  wide,  to  frauds 
and  perjuries,  and  the  exercise  of  undue  influence  by  the  artful 
and  designing  upon  the  weak  and  unwary. 

There  has  been  an  exception  to  the  rule  in  the  case  of  a 
bond.  In  Snellgrove  v,  Baihj,  3  Atk.  214,  the  delivery  of  a 
bond  was  held  by  Lord  Hardwicke  to  be  a  good  donatio  mortis 
causa.  And  in  Ward  v.  Turner,  2  Ves.  sen.  431,  he  assigns  as 
reasons  for  that  decision,  **  that  he  ^ho  has  possession  of  a 
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bond  may  destroy  it,  the  consequence  of  which  is  that  it  puta 
it  in  his  power  to  destroy  the  obligee's  power  to  bring  an  ac- 
tion, because  no  one  can  bring  an  action  on  a  bond  without  a 
pro/eri  in  curta,'*  and  '*  that  the  law  allows  it  a  locality,  and 
therefore  that  it  is  bona  notabilia"  and  adds,  '*  that  this  is  con- 
clusive." And  in  Gardner  y.  Parker  et  al. ,  3  Madd.  Oh.  102,  the 
Tice-chancellor,  relying  upon  Snellgrove  y.  Baily,  made  a  similar 
decision. 

In  Duffidd  Y.  Elwes,  1  Sim.  &  St.  239,  the  vice-chancellor 
said  he  considered  "  the  case  of  a  bond  to  be  an  exception,  and 
not  a  rule."  The  reasons  assigned  by  Lord  Hardwicke  for  his 
decision  that  a  bond  is  the  subject  of  a  donaiio  mortis  causa^  do 
not  exist  here,  and  whether  the  distinction  prevailing  in  Eng- 
land between  the  case  of  a  bond  and  a  promissory  note  to  order 
(the  force  of  which  is  not  now  perceived)  should  be  adopted  here, 
it  will  be  time  enough  to  determine  when  the  question  shall 
be  brought  before  u& 

Decree  affirmed. 


Donatio  Mortis  Causa  of  Notb  Payable  to  Ordsr.— There  has 
XDQch  oontroversy  in  the  courts,  both  in  England  and  in  America,  over  the  qae«- 
tion  whether  or  not  a  valid  donatio  mortis  causa  can  be  made  by  delivery 
merely  of  a  note  payable  to  the  order  of  the  donor  or  of  a  third  person.  The 
resnlt  of  this  controversy  has  been  a  gradaal  change  from  the  position  origi- 
nally taken  by  the  English  courts  when  the  question  was  first  brought  before 
them,  so  that  the  doctrine  which  is  now  ginerally  established  on  this  sub- 
ject on  both  sides  of  the  Atlantic  is  wholly  different  from  that  which  warn 
formerly  adopted.  It  will  be  useful  to  trace  briefly  the  progressive  steps  by 
which  this  change  was  efifected. 

Donatio  Mortis  Causa  Borrowkd  from  Civil  Law. — ^Tho  doctrine,  am 
well  as  the  name  of  donatio  mortis  causa,  is  derived  from  the  civil  law:  1 
Daniel  on  Neg.  Inst.,  sec.  24;  Fiero  v.  Fiero,  5  N.Y.  Sup.  Ct.  (Thomp.  &C.) 
152,  per  Lamed,  J.  It  is  an  innovation  upon  the  law  of  wills  in  permitting 
a  dying  man  to  dispose  of  personalty  without  the  formalities  of  a  written  tes- 
tament. The  doctrine  would,  however,  have  been  a  much  less  radical  depart- 
ure from  the  principles  of  testamentary  law  if  it  had  been  adopted  into  the 
common  law  with  the  restrictions  appertaining  to  it  in  the  civfi  law,  which 
required  a  donatio  mortis  causa  to  be  attested  by  the  same  number  of  w^ 
nesses  as  a  will:  Fiero  v.  Fiero,  6  N.  Y.  Sup.  Ct.  (Thomp.  &  C.)  152. 

Origin ALLT  Applied  only  to  Things  Passing  by  Djeltvery. — On  its  in« 
troduction  into  the  common  law  courts  the  doctrine  of  donatio  mortis  causa 
was  applied  only  to  chattels  passing  by  manual  delivery.  It  was  then  ex- 
tended, on  similar  grounds,  to  bank  notes  and  other  representatives  of  value 
passing  by  delivery,  such  as  notes  payable  to  bearer  and  notes  payable  to 
order  and  indorsed  in  blank:  1  Dan.  on  Neg.  Inst  sec.  24;  Drury  v.  Smithy 
1  P.  Wms.  404;  MiUer  v.  Miller,  3  Id.  356;  Ckase  v.  Bedding,  13  Gray.  420i 

Doctrine  Extended  to  Bonds. — Lord  Hardwicke,  in  Snellgrove  v.  Baily^ 
8  Atk.  214,  extended  the  doctrine  to  bonds,  and  there  can  be  no  qneatm 
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that  snch  iiiBtnunents  are  proper  Bobjects  of  donationea  mortis  causa:  Dv^* 
feid  y.  Elwes,  1  Bligh,  N.  S.  497;  Waring  ▼.  Edmonds,  11  Md.  424;  Hacknep 
▼.  Vrooman^  62  Barb.  650;  Les  ▼.  Boak,  11  Gratt.  182.  But  in  Ward  v. 
Turner,  2  Ves.  sen.  431,  when  Lord  Hardwicke  was  asked  to  apply  the  prin- 
ciple of  Sneligrove  ▼.  Baily,  3  Atk.  214,  to  choses  in  action  generally,  and 
particnlarly  to  receipts  for  Sonth  Sea  annuities,  he  refused  to  do  so.  He 
held  a  bond  to  be  clearly  distinguishable,  in  this  respect,  from  instruments  of 
such  a  nature;  for,  said  he,  though  a  bond  "is  a  chose  in  action,  and  its  prin- 
cipal value  consists  in  the  thing  in  action,  yet  some  property  is  conveyed  by 
the  delivery,  for  the  property  is  vested;  and  to  this  degree,  that  the  law 
books  say,  the  person  to  whom  this  specialty  is  given,  may  cancel,  bum,  and 
destroy  it,  the  consequence  of  which  is,  that  it  puts  it  in  his  power  to  de- 
stroy the  obligee's  power  of  bringing  an  action,  because  no  one  can  bring  an 
action  on  a  bond  without  a  proferl  in  curiae*  Ward  v.  Turner,  2  Ves.  sen. 
441,  442.  Mr.  Justice  Hinman  shows,  however,  in  Brown  v.  Brown,  18 
Conn.  415,  that  this  ground  for  making  a  bond  a  proper  subject  for  a  gift  of 
this  kind,  is  entirely  untenable.  "This  reasoning,"  says  he,  "seems  at  best 
to  be  artificial  It  clearly  does  not  show  any  real  distinction  between  bonds 
and  other  choses  in  action  in  the  particulars  mentioned.  Undoubtedly  it  is 
in  the  power  of  a  donee  to  destroy  a  bond,  or  any  other  paper  evidence  of 
debt;  and  in  regard  to  the  necessity  of  making  prqferi  of  the  instrument 
when  sned  upon.  Lord  Eldon,  in  Duffield  v.  Elwes,  I  Bligh,  N.  S.  642,  says, 
that  the  great  judge  who  gave  that  reason,  did  not  foresee  the  change  in  the 
law  in  regard  to  suits  on  lost  instruments,  by  which  a  person  may  now  bring 
an  action  on  a  bond  without  making  prqfert  of  it."  Then,  after  quoting  a 
portion  of  Lord  Eldon's  opinion  in  Duffield  v.  Elwes,  Judge  Hinman  continues 
as  follows:  "The  true  reason  why  a  bond  wiU  paas  to  a  donee  causa  mortis, 
is  not  because  he  has  the  power  of  destroying  it;  nor  because  prqfert  must  be 
made  of  it,  when  sued;  nor  even  because  it  is  a  security  of  a  higher  nature 
than  some  other  choses  in  action;  but  it  is  because  the  donee  has,  in  equity, 
a  right  to  enforce  payment  of  it,  and  to  treat  the  executors  of  the  donor  as 
trustees  for  his  benefit;  in  other  words,  it  is  because  a  bond,  like  the  note  of 
a  third  person,  is  assignable  in  equity;  and  the  principle  that  courts  of  equity 
will  not  compel  the  completion  of  mere  voluntary  gifts  or  conveyances,  does 
not  apply  to  donations  causa  mortis.*' 

Ultihatelt  Applied  to  Notes  Patablb  to  Obder.  — Long  after  the 
doctrine  that  a  donatio  mortis  causa  could  be  made  of  a  bond  by  mere  deliv- 
ery became  established,  it  was  held,  as  in  the  principal  case,  that  the  rule 
did  not  apply  to  other  choses  in  action,  the  complete  title  to  which  did  not 
pass  by  delivery,  such  as  not^  payable  to  the  order  of  the  donor.  It  is  ob- 
vious, however,  that  a^  soon  as  it  became  a  settled  principle  that  where  an 
equitable  assignment  could  be  made  by  mere  delivery,  a  donee  mortis  causa 
eonld  be  invested,  by  such  delivery,  with  a  title  sufficient  to  enable  him  to 
enforce  the  gift,  that  principle  could  not  be  restricted  to  any  particular  class 
of  choses  in  action  in  writing,  but  must  be  applied  to  all.  In  this  country, 
in  particulsr,  the  courts  early  recognized  the  necessity  of  applying  the  doc- 
trine of  Lord  Hardwicke,  in  SneUgrove  v.  Baibj,  3  Atk.  214,  with  respect  to 
bonds,  to  choses  in  action  generally.  The  applicability  of  this  doctrine  to 
notes  payable  to  the  order  of  the  donor,  though  not  indorsed,  has,  there- 
fore, been  long  established  in  the  American  courts.  Indeed,  with  the  excep- 
tion of  the  principal  case,  and  perhaps  one  or  two  others,  the  unbroken 
current  of  authority  in  the  United  States  is  in  favor  of  the  position  that  a 
d/onaUo  mortis  causa  may  be  made  by  mere  delivery  of  a  note  of  a  third  per- 
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iOQ,  or  of  the  donee  himself,  payable  to  the  order  of  the  donor  or  of  another: 
2  Kent  Com.  447;  Byles  on  Bills  (Sharswood's  ed.),  295,  296;  ThomBcm  on 
Bills,  20,  21;  Redfield  on  Wills  312,  313;  1  Dan.  on  Keg.  Inst.,  see.  24| 
Jones  V.  Deyer,  16  Ala.  221;  Brown  v.  Brown,  18  Conn.  410;  Blanehard  t. 
WUUamson,  70  IlL  647;  Turpin  v.  Thompson,  2  Mete  (Ky.)  420;  Afhbrook  t. 
ByoTij  2  Bosh,  228;  Southerland  v.  SotUherland,  5  Id.  591;  Bomtman  v.  Sti- 
linger,  15  Me.  429;  Parker  y.  Marston,  27  Id.  196;  BandaU  v.  Lunt,  51  Id. 
253;  Orover  v.  Orover,  24  Pick.  261;  Semona  v.  MotkUy,  4  Cosh.  87;  Ai<et 
▼.  Kempton,  7  Gray,  382;  CAcwe  y.  Bedding,  13  Id.  418;  Couiant  ▼.  SchtyUr, 
1  Paige,  316;  fre«<«rZo  v.  Z)efrt^/,  36  N.  T.  340;  (?r^mes  y.  /^om,  49  Id.  li; 
S.  0.,  10  Am.  Rep.  317;  House  y.  Grant,  4  Lans.  296;  StevenM  v.  Sltevens,  8 
Hun,  470;  GourleyY,  Linsenbigler,  51  Pa.  St.  345;  Brownmm  y.  ^rotmisos, 
Meigs,  630;  MrConneU  y.  MeConnell,  11  Vt.  290;  iJo/^  y.  Adams,  16  LL 
206,  i^er  Hebard,  J.;  ^mi^A  y.  Kittridge,  21  Id.  238;  Caldwell  y.  Renfrew,  93 
Id.  213.  Thus,  in  C^m  y.  Redding,  13  Gray,  418,  it  was  held  thst  a  gift 
mortie  causa  of  three  negotiable  notes  by  deliyery,  with  an  assignment  of  the 
mortgages  made  to  secure  them,  was  yalid,  and  Shaw,  G.  J.,  said:  **llie 
court  are  of  opinion,  upon  the  case  shown,  that  the  gift  of  the  three  nego- 
tiable notes  to  the  donees  respectiyely,  with  an  assignment  of  mortgages  to 
secure  them,  was  a  good  donaiio  tnortuf  causa.  It  was  accompanied  with  all 
the  incidents  required  to  give  effect  to  such  a  gift.  The  donor  was  in  his 
last  sickness,  and  so  considered  himself,  and  intended  to  make  a  final  dispo- 
sition of  the  property  in  case  he  should  not  recoyer.  As  to  the  character  of 
the  thing  giyen,  the  law  has  undergone  some  changes.  Originally  it  was  lim- 
ited, with  some  exactness,  to  chattels,  to  some  object  of  yalue  deliyerable  by 
the  hand;  then  extended  to  securities  transferable  solely  by  deliyery,  as  bank 
notes,  lottery  tickets,  notes  payable  to  bearer,  or  to  order,  and  indorsed  in 
blank;  subsequently  it  has  been  extended  to  bonds  and  other  choses  in  actioo 
in  writing,  or  represented  by  a  certificate,  where  the  entire  equitable  interal 
is  assigned;  and  in  the  yery  latest  cases  on  the  subject  in  this  commonwealth 
it  has  been  held,  that  a  note  not  negotiable,  or  if  negotiable;  not  actoally  in* 
dorsed,  but  delivered,  passes,  with  a  right  to  use  the  name  of  the  adminis- 
trator of  the  promisee,  to  collect  it  for  the  donee's  own  use:  Sessions  y.  ifoss- 
Uy,  4  Gush.  87;  Bates  y.  Kempton,  7  Gray,  382.  For  the  general  principlav 
we  refer  to  2  Kent  Com.  (6  ed. )  444;  Parish  y.  SUme,  14  Pick.  203.** 

The  donee  in  such  cases,  as  the  equitable  assignee^  being  the  real  psrty  in 
interest,  may  sue  in  the  name  of  the  executor  or  administrator  of  the  donor 
without  his  consent,  and  eyen  against  his  positiye  protest:  Bates  y.  iTcmplos^ 
7  Gray,  382.  In  those  states,  howeyer,  where  an  equitable  assignee  is  an* 
thorised  and  empowered  by  statute  to  sue  in  his  own  name,  the  case  is  stiD 
clearer.  There  is  and  can  be  no  pretense  in  such  a  cajw  that  the  donee  is  dis- 
abled to  sue  as  fully  as  if  there  were  a  written  indorsement  or  assignment  d 
the  note  for  yalue.  This  is  the  case  in  Kentucky,  where  the  donee  not  on^ 
may,  but  must  sue  in  his  own  name:  Turpin  y.  Thompson,  2  Meto.  (Ky.)  42IL 

Li  England  the  adjudications  on  this  subject  are  not  so  dear.  Still  the 
doctrine  that  a  note  payable  to  the  donor's  order  may  be  nuwle  the  subject  of 
a  doiiatio  mortis  causa,  by  delivery  merely,  seems  to  be  there  also  definitely 
established.  In  Rankin  v.  Weguelin,  27  Beav.  309,  it  was  held  by  Sir  John 
Leach,  master  of  the  rolls,  in  a  very  brief  opinion,  that  bills  of  exchange  pay- 
able to  the  donor  or  order  might  be  thus  given.  The  same  doctrine  was  ap- 
plied to  a  note,  payable  to  the  donor's  order,  in  Veal  v.  Veal,  27  Beav.  303; 
8.  C.,  29  li.  J.  Ch.  321,  where  Sir  John  Bomilly,  master  of  the  rolls,  used  the 
following  langaage:  ' '  The  state  of  the  authorities  is  by  no : 
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The  earlier  aathorities  point  very  distiDctly  in  one  direction,  as  Miller  v. 
Jfittfr,  3  P.  Wma.  356;  Ward  v.  Turner,  2  Ves.  een.  431.  Lord  Hardwicke 
extended  the  doctrine  to  a  bond,  but  he  said  he  would  go  no  further.  Then 
eomee  the  case  of  Duffield  v.  Elwes,  I  Sim.  &  Si  239;  1  Bligh,  N.  S.  497,  in 
which  Sir  John  Leach  laid  it  down,  that  the  same  principle  which  applied  to 
voluntary  gifts  inter  vivos  was  applicable  to  donations  mortis  causa,  and  that 
if,  in  tlie  case  of  a  donatio  mortis  eausa,  something  more  remained  to  be  done 
by  tlie  deceased  person,  which  this  court  would  not  have  compelled  him 
to  do  in  his  life-time,  it  could  not  be  a  good  donatio  mortis  causa  after  his 
death.  Lord  Eldon  came  to  an  opposite  conclusion,  but  he  does  not  appear 
to  have  overruled  the  former  decisions;  and  in  that  state  of  the  authorities  it 
becomes  very  embarrassing  to  ascertain  what  the  state  of  the  law  now  is." 
He  then  referred  to  Rankin  v.  JVeguelin,  above  cited,  which  was  decided  by 
Sir  John  Leach,  as  master  of  the  rolls,  in  1832.  After  stating  the  facts  of 
that  case,  and  Sir  John  Leach's  conclusion  thereon,  he  continued:  ''It  is, 
therefore^  precisely  the  point  which  arises  in  the  present  case,  and  as  it  is  a 
decision  of  Sir  John  Leach,  whose  decision  in  Du field  v.  Elwt*s  was  overruled 
by  the  house  of  lords,  and  who,  therefore,  must  have  considered  that  the  de» 
cision  of  the  house  of  lords  had  settled  the  question,  I  feel  bound  by  it.  I 
also  think  it  a  much  more  healthy  state  of  the  law,  that  the  validity  of  such 
a  gift  should  not  depend  on  whetiier  the  testator  had  written  his  name  on  the 
back  of  the  bill  or  not,  if  it  be  clear  that  he  intended  to  give  theuL" 

Other  Choses  in  Actiok  Held  Sitbjeot  to  Doctrine. — In  accordance 
with  the  same  general  principle  it  was  held  in  Moore  v.  Moore,  L.  R.  18  Eq. 
Cub,  474;  S.  C,  10  Eng.  Rep.  (Moak's  Notes)  788,  that  a  deposit  note  might 
be  the  subject  of  such  a  gift.  In  Westerlo  v.  De  Witt,  36  K.  Y.  340,  the  doc- 
trine was  applied  to  a  certificate  of  deposit  So  in  ClianeyU  A  dministrator  v» 
Basket,  6  Rep.  N.  S.  769  (U.  S.  circuit  court  for  Indiana).  The  same  princi- 
ple was  applied  in  Orymes  v.  Hone,  49  N.  Y.  17,  S.  C,  10  Am.  Rep.  313,  to 
an  assignment  of  bank  stock,  intended  as  a  donatio  mortis  causa,  where  a 
transfer  on  the*  books  was  necessary  to  complete  the  assignment.  So  the 
doctrine  applies  to  a  certificate  of  stock,  and  to  a  coupon  government  bond: 
WaUh  T.  Sexton,  65  Barb.  251.  So  to  a  life  insurance  policy:  Witt  v.  Ami^ 
1  Best  &  a  109;  S.  C,  101  Eng.  Com.  L.  109.  The  destruction  by  the  donor 
of  a  note  due  him  from  the  donee,  with  the  intention  of  making  a  gift  of  the 
amount,  is  valid  as  a  donatio  mortis  causa:  Darland  v.  Taylor,  4  N.  W.  Rep. 
100;  S.  C,  cited  in  21  Alb.  L.  J.  3.  The  delivery  of  a  savings-bank  book 
may  also  be  a  valid  donatio  mortis  causa:  TilUnghast  v.  Wheaton,  8  R.  I.  536; 
S.  C,  5  Am.  Rep.  621;  Camp*s  Appeal,  36  Conn.  88;  S.  C,  4  Am.  Rep.  39 
(a  case  of  a  gift  inter  vivos);  Bill  v.  Stevenson,  63  Me.  364;  S.  C,  18  Am. 
Itep.  231  (also  a  case  of  a  gift  inter  vivos);  Sluedy  v.  Roach,  124  Mass.  472; 
8.  0.,  26  Am.  Rep.  680,  where  the  delivery  of  the  book  was  accompanied  by 
an  assignment  of  the  amount  deposited.  In  Camjt's  Appeal,  36  Conn.  88: 
8.  C,  4  Am.  Rep.  39,  Carpenter,  J.,  delivering  the  opinion,  said:  '*  What* 
ever  may  be  said  or  thought  of  the  propriety  of  the  law.  it  is  well  settled  by 
the  modem  authorities  that  choses  in  action  not  negotiable,  and  negotiable 
paper  not  indorsed,  may  be  the  subject  of  a  gift,  and  that  a  delivery  which 
vests  in  the  donee  the  equitable  title,  is  sufiicient  without  a  complete  transfer 
of  the  legal  title."  In  Asltbrook  v.  Ryon,  2  Bush,  228,  it  was  held  that  the 
delivery  of  a  pass-book  did  not  operate  to  transfer  a  deposit  as  a  donatio 
mortis  causa.  In  Moore  v.  Ulster  Banking  Co.j  12  Irish  L.  T.  Rep.  2;  S.  0, 
referred  to  and  stated  in  17  Alb.  L.  J.  99,  it  was  held  that  the  indorsement 
of  a  non-negotiable  bank  deposit  receipt  did  not  operate  as  an  equitable 
assignment  so  as  to  constitute  a  valid  donatio  mortis  causa. 
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No  Distinction  in  this  Respect  between  Guts  Inter  Vivos  and 
Mortis  Causa. — In  a  nttmber  of  cases  it  is  intimated,  thoo^  not  decided, 
that  althoagh  a  valid  donatio  mortis  eatua  may  be  made  of  a  note  payable  to 
the  order  of  the  donor,  it  is  not  so  as  to  a  gift  inter  vivos,  becaose  eqaity  will 
not  aid  an  incomplete  gift;  and  Gilbert,  P.  J.,  in  Johnson  v.  Spies,  5  Hon, 
468,  declared  that  he  would  so  hold  if  the  question  were  a  new  one,  because 
there  was  no  reason  why  persons  in  f nil  health  making  snch  transfers  should 
not  make  written  assignments.  In  principle,  however,  there  seems  to  be  no 
distinction  as  to  the  effect  of  a  mere  deliveiy,  with  respect  to  snch  an  instm* 
ment,  whether  the  gift  be  inter  vivos  or  mortis  causa:  Camp's  Appeal,  96 
Conn.  88;  S.  C,  4  Am.  Kep.  39.  The  only  snbetantial  difference  between 
the  two  classes  of  gifts  is  that  those  inter  vivos  take  effect  immediately,  whilo 
those  mortis  causa  do  not  become  absolute  until  the  donor's  death.  It  is 
certain  at  least  that  gifts  of  choses  in  action  by  mere  delivery  have  been  ms- 
tained  in  both  classes  of  cases:  Campus  Appeal,  36  Conn.  88;  8.  C,  4  Am* 
Hep.  39;  Hill  v.  Stevenson,  63  M&  364;  S.  C,  18  Am.  Bep.  231;  Orwfer  v. 
Orover,  24  Pick.  261;  2  Kent  Com.  447.  In  the  case  of  Orover  v.  Grwfer,  24 
Pick.  261,  there  was  a  gift  inter  vivos  of  a  note  payable  to  the  order  of  the 
donor,  by  mere  delivery,  and  it  was  sustained.  The  opinion  of  Wilde,  J.,  io 
that  case,  is  a  valuable  exposition  of  the  doctrine  as  to  the  validi^  of  snob 
gifts  generally,  whether  made  inter  vivos  or  mortis  causa.  After  some  pre- 
liminary observations  he  says: 

"  It  is  objected  that  no  valid  gift  of  a  chose  in  action  can  be  made  inter  «i> 
vos,  without  writing,  and  this  objection  would  be  well  maintained  if  a  legsl 
transfer  of  a  chose  in  action  were  essential  to  give  effect  to  a  gift  Bat  aa  a 
good  and  effectual  equitable  assignment  of  a  chose  in  action  may  be  made  by 
parol,  and  as  courts  of  law  tako  notice  of,  and  give  effect  to^  snch  assign* 
ments,  there  seems  to  be  no  good  foundation  for  this  objection.  It  is  tme 
that  the  cases,  which  are  numerous,  in  which  such  equitable  aseignmentB 
have  been  supported,  are  founded  on  assignments  for  a  valuable  ooiMideratioi&; 
bat  there  is  little,  if  any,  distinction  in  this  respect  between  contracts  and 
gifts  inter  vivos;  the  latter,  indeed,  when  made  perfect  by  delivery  of  the 
things  given,  are  executed  contracts:  2  Kent.  Com.  (3d  ed.)  438.  By  deliv- 
ery and  acceptance  the  title  passes,  the  gift  becomes  perfect,  and  is  irrevoca- 
ble. There  is,  therefore,  no  good  reason  why  property  thus  acquired  sfaoold 
not  be  protected  as  fully  and  effectually  as  property  acquired  by  parchaee. 
And  so  we  think  that  a  gift  of  a  chose  in  action,  provided  no  daims  of  aud- 
itors interfere  to  affect  its  validity,  ought  to  stand  on  the  same  footing  as  a 
sale. 

''The  cases  favorable  to  the  defense  do  not  depend  on  the  question  whether 
an  assignment  must  be  in  writing,  but  on  the  question  whether  a  legal  trans- 
fer is  not  necessary  to  give  validity  to  a  donation  of  a  chose  in  action.  The 
donation  of  a  note  of  hand  payable  to  bearer,  or  of  bank  notes,  lotteiy  tick- 
ets, and  the  like,  where  the  legal  title  passes  by  delivery,  is  good,  for,  bj 
the  form  of  the  contract,  no  written  assignment  is  necessary;  but  as  to  all 
other  choses  in  action,  negotiable  securities  excepted,  it  has  been  held  in  sev- 
eral cases  that  they  are  not  subjections  of  donation  mortis  causa,  on  the 
ground,  undoubtedly,  for  I  can  imagine  no  other,  that  a  legal  assignment  is 
necessary  to  give  effect  to  such  donations;  and  the  same  reasons  would  apply 
to  donations  inter  vivos.  The  leading  case  on  this  point  is  that  of  Miller  v. 
Miller,  3  P.  Wms.  356,  in  which  it  was  held  that  the  gift  of  a  note,  being  a 
mere  chose  in  action,  could  not  take  effect  as  a  donation  mortis  causa,  becaose 
no  property  therein  could  pass  by  delivery,  and  an  action  thereon  most  be 


Dec.  1832.]  Bbadley  v.  Hunt.  605 

sued  in  the  name  of  the  ezeoiitor.  Bat  in  Snellgrove  v.  Baily^  3  Atk.  214, 
Lord  Hardwicke  decided  that  the  gift  and  delivery  over  of  a  bond  was  good 
as  a  donation  mortis  eaiua,  on  the  ground  that  an  equitable  assignment  of  the 
bond  was  sufficient.  It  seems  to  be  very  difficult  to  reconcile  these  two 
cases.  The  distinction  suggested  by  Lord  Hardwicke  in  the  case  of  Ward  v. 
Turner t  2  Ves.  sen.  431,  in  which  he  adheres  to  the  decision  in  Snelf grove  v. 
Baily^  is  technical  and,  to  my  mind,  unsatisfactory,  and  certainly  has  no  ap- 
plication to  our  laws,  which  place  bonds  and  other  securities  on  the  same 
footing.  We  can  not^  therefore,  adopt  both  decisions  without  manifest  in- 
oonsistency,  and  we  think,  for  the  reasons  already  stated,  that  the  decision 
in  Snellgrove  v.  Baily  is  supported  by  the  better  reasons,  and  is  more  con- 
formable to  general  principles  and  the  modem  decisions  in  respect  to  equita- 
ble assignments.  We  are,  therefore,  of  opinion  that  the  gift  of  the  note  of 
hand  in  question  is  valid;  and  in  coming  to  this  conclusion  we  concur  with 
the  decision  in  the  case  of  WrigJU  v.  Wright,  I  Cow.  598,  wherein  it  was  held 
that  the  gift  and  delivery  over  of  a  promissory  note  mortis  causa  is  valid  in 
law,  although  the  legal  title  did  not  pass  by  the  assignment.*' 

DxLivsKT  is  just  as  essential  to  the  validity  of  a  gift  of  a  negotiable  note 
or  other  instrument  as  though  the  thing  given  were  some  chattel  possessing 
intrinsic  value.  But  such  delivery  may  be  made  to  a  third  person  for  the 
donee:  Jones  v.  Deyer,  16  Ala.  221;  Kilby  v.  Godwin,  2  BeL  Oh.  61;  Borne- 
man  V.  SidUnger,  15  Me.  429;  HiU  v.  Stevenson,  63  Id.  364;  a  C,  18  Am.  Rep. 
231;  Coutant  v.  Schuyler,  1  Paige,  316;  Wells  v.  TucJcer,  3  Binn.  366.  But 
there  may  be  a  constructive  delivery.  Where  the  note  intended  to  be  given 
was  in  the  possession  of  a  trustee  who  had  the  legal  title,  it  was  held  that  the 
beneficiary  might  make  a  valid  gift  of  it  mortis  causa,  without  actual  delivery 
by  declarationa  to  the  trustee  and  donee:  Southerland  v.  Southerland,  5  Bush, 
591.  In  Sevens  v.  Stevens,  2  Hun,  470,  a  delivery  by  words  was  also  sus- 
tained. In  that  case  a  dying  wife  said  to  her  husband,  "You  may  have  all 
the  money,"  and  it  appeared  that  she  had  no  money  or  property  except  two 
notes,  one  of  wliich  was  in  the  hands  of  a  third  person  as  her  property,  while 
the  other  was  in  a  bureau  in  the  husband's  house,  and  presumptively  accessi- 
ble to  him.  This,  it  was  held,  was  a  valid  donatio  mortis  causa  of  the  latter 
note,  but  not  of  the  former. 

Ir  THE  DoNOB  IiTDOASB  THB  KoTB  of  a  third  person  merely  for  the  pur- 
pose of  transferring  it  as  a  donatio  mortis  causa,  the  gift  will  be  valid,  but  the 
donor's  estate  will  not  be  liable  on  the  indorsement  because  it  is  without  con- 
sideraticm:  Weston  v.  Hight,  17  Me.  287;  1  Daniel  on  Neg.  Inst.,  sec  24. 

Panojer  of  THB  DooTBiNE. — It  is  uot  to  be  doubted  that  the  application 
of  the  doctrine  of  donatio  mortis  causa  to  notes  and  other  writings  is  fraught 
witb  great  danger  of  fraud  and  deception.  This  danger  is  adverted  to  in  the 
opinion  in  the  principal  case,  and  was,  without  doubt,  one  of  the  grounds 
upon  which  the  decision  was  based.  Other  courts,  while  giving  adhesion  to 
the  principle  established  by  the  authorities  in  such  cases,  have  lamented  the 
fact  that  the  old  English  doctrine  disaUowing  such  gifts  altogether  was  not 
rigidly  adhered  to,  because  of  the  facilities  afforded  for  fraud  by  the  adoption 
of  a  different  rule.  Thus  in  Brown  v.  Brown,  18  Oonn.  410,  Hinman,  J.,  in 
delivering  the  opinion,  after  adverting  to  the  rule  as  it  formerly  was  in 
England,  said:  "  Perhaps  it  would  have  been  better  had  the  courts  rigidly 
adhered  to  this  ancient  doctrine.  Small  pieces  of  paper,  in  the  shape  of 
bonds,  bills,  and  notes,  though  the  evidences  of  debt  to  a  large  amount,  may 
sometimes  be  very  easily  obtained  from  a  dying  man,  under  such  circum- 
as  to  make  it  very  difficult  for  courts  to  say  that  they  were  not  fairly 
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obtained^  while  the  persons,  who,  having  [have]  obtained  them  by  a  little 
fal  importunity,  are  conscious  that  their  efforts  wonld  have  been  ineffectual  had 
the  donors  possessed  the  vigorous  exercise  of  their  faculties.  As  a  question 
of  policy,  therefore,  it  may  be  well  doubted  whether  the  ancient  doctrine  is 
not  the  most  satisfactory.  But  the  policy  of  the  law  has  but  little  to  do  with 
the  question  now.  If  we  felt  at  liberty  t»  enter  into  that,  it  might  admit  of 
a  doubt  whether  it  would  not  have  been  better  never  to  have  introduced  iaio 
the  law  the  doctrine  of  donatio  mortis  eaiua  at  all;  or,  perhaps,  wheth^  it 
would  not  now  be  better  to  abolish  it.  There  certainly  seems  to  be  much 
force  in  the  suggestion  that  it  would  have  been  better  to  have  required  in  all 
cases  the  easy  formalities  of  a  written  will,  than  to  have  adopted  a  species  of 
will  so  easily  perverted,  and  fraaght  with  so  much  danger  of  impositian  and 
fraud.  However  this  may  be,  the  doctrine  is  now  firmly  established,  and 
courts  must  administer  it  as  tbey  find  it.  There  can  be  no  benefit  in  ineom* 
bering  it  with  arbitrary  rules  inconsistent  in  themselves,  and  not  founded  im 
reason,  or  upon  any  practical  j>rinciple.'' 

In  Walsh  V.  Sexton,  65  Barb.  251,  Peckham,  J.,  concurs  with  Hinman,  J., 
in  the  above  opinion,  in  expressing  disapprobation  of  the  principle  and  pdliqy 
of  such  gifts,  and,  while  admitting  the  law  to  be  settled  in  favor  of  their 
validity,  nevertheless  insists  that  the  **  whole  thing  is  wrong."  Lord  Eldoii 
also,  in  Duffield  v.  Elwes,  1  Bligh,  N.  S.  497,  intimates  that  it  wonld  be  an 
improvement  in  the  law  to  abolish  the  doctrine  of  donatio  morUs  causa,  alto* 
gether.  It  is  apparent  that  the  danger,  if  there  be  any,  belongs  to  the  prin- 
ciple  of  gifts  mortis  causa  generally,  and  not  to  gifts  of  notes,  or  other  in« 
struments  in  particular.  Ko  doubt  many  opportunities  for  fraud  would  b* 
afforded  if  gifts  of  this  kind  were  confined  to  chattels. 

Donor's  own  Notb  to  thb  Donee  can  not  operate  as  a  donatio  mortis  camaa^ 
being  without  consideration,  and  therefore  giving  no  right  of  action:  Fmk  t. 
Cox,  9  Am.  Dec  191;  Priester  v.  Priester,  ante,  191;  Raymond  v.  SdXide,  lO 
Conn.  480;  Blanchard  v.  WiUiamson,  70  111  647;  Parish  v.  Stone,  14  Pick. 
198;  Copp  V.  Sawyer,  6  N.  H.  386;  FUnt  v.  Pattee,  33  Id.  520;  Craig  v.  Crai^ 
3  Barb.  Gh.  116  (overruling  Wright  v.  WtigfU,  I  Cow.  698);  ^rotm  v.  Moore, 
3  Head,  671;  HoUey  v.  Adams,  16  Vt.  206;  SmUh  v.  KiUridge,  21  Id.  238. 
So  such  a  note  is  not  valid  as  a  gift  inter  vivos:  Arnold  v.  Franklin,  3  Bndw. 
(HL)  141.  But  in  Mack's  Appeal,  68  Pa.  St.  231,  it  was  held  that  tiiarB 
might  be  a  valid  gift  inter  vivos  of  a  sealed  note  of  the  donor,  because  the  aeal 
imported  a  consideration.  The  donor's  draft  on  a  third  person,  not  accepted 
before  the  donor's  death,  is  not  a  valid  c/oncUto  mortis  coMsa  :  Harris  v.  Clark, 
3  N.  T.  93.  So,  where  the  donor  delivered  his  pass-book  with  the  cheeks 
Beak  v.  Beak,  L.  IL,  13  Eq.  Gas.  489;  3  Eng.  Bep.  (Moak's  Notes)  39a  Baft 
where  the  check  was  drawn  to  the  order  of  the  donee,  and  indorsed  by  tlia 
latter,  and  paid  into  a  foreign  bank,  but  not  presented  until  after  the  denotes 
death,  the  gift  was  held  valid:  Bolls  v.  Pearce,  6  Ch.  Div.  730;  S.  a,  22 
Eng.  Rep.  (Moak's  Notes)  432.  In  Burke  v.  Bishop,  27  La.  An.  406;  &  C,  21 
Am.  Bep.  667,  a  check  drawn  to  the  donor's  order,  and  indorsed  by  him  m 
blank,  but  not  presented  until  after  his  death,  was  held  a  valid  donatio 
tis  causa. 

The  principal  case  is  cited  in  Taylor  v.  Henry,  48  Md.  650;  &  CL,  30 
Bep.  486,  as  to  the  necessity  of  delivery  to  such  a  gift. 
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Rowley  v.  Bigelow. 

[la  PiOKXBDro,  807.] 

A  Wirmas'  Intkbxst  in  thx  SuBJicr-MATTEB,  and  not  in  the  eTent,  of  • 
mi,  goes  to  hifl  credibility,  not  to  his  competency. 

Li  Tedyxb  aoadvst  a  Pubchabks  fbom  a  Vkndkb,  the  testimony  of  othen 
who  sold  goods  to  the  vendee  aboat  the  same  time,  is  admissible  to  show 
that  the  vendee  was  then  insolvent,  and  that-  he  had  no  expectation  of 
paying  for  the  articles  he  poxchased. 

A  Bali  or  Ooods,  Taintid  with  Fraud  on  the  part  of  the  vendee,  is  void- 
able by  the  vendor  as  to  the  vendee,  and  as  to  those  claiming  under  him 
with  notice. 

A  Bali  Voidabub  bt  thb  Vsndob  fob  Fraitd,  can  not  be  set  aside  by  the 
vendor  as  to  a  bonajide  pnrehaser  from  the  vendee,  without  notice  of  the 
frand. 

BiOBT  or  Stoppaob  nr  THANSirn  is  at  an  end  where  the  goods  are  deliv- 
ered on  board  a  vessel  appointed  by  the  vendee  to  receive  them,  not  to 
be  transported  to  him,  but  to  be  shipped  in  his  name  from  his  own  place 
of  business  to  a  third  person. 

A  Bul  ov  Lading  is  a  Comtract  ov  Cabbiaob  for  hire,  by  which  the 
master  engages  to  deliver  the  goods  to  the  shipper  or  his  order,  and  so 
is  quad  negotiable. 

Goods  ouoht  to  bb  on  Board  bbiorb  thb  Bill  of  Lading  is  Sionbd.  But 
the  bill  of  lading  wiU  operate  upon  goods  described  therein  and  deliv- 
ered on  board  at  any  time  while  the  vessel  is  taking  in  her  cargo  for  that 
voyage,  before  she  sails  upon  it. 

A  Bona  Fidb  Titlb  fob  Valub  obtained  by  a  negotiation  of  a  bill  of 
lading,  gives  as  valid  and  effective  title  to  the  goods  as  could  be  obtained 
bj  the  actual  delivery  of  the  goods  themselves. 

Tbotkb  for  six  hundred  and  twenty-seven  bushels  of  com. 
The  plaintiffs  proved  that  they  were  the  owners  of  the  com 
on  the  twenty-fourth  of  May,  1830,  and  had  it  in  their  posses- 
sion in  New  York;  that  one  Martin,  living  there,  pretending  to 
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purchase  it  for  cash,  obtained  possession  thereof  and  shipped  il 
on  board  the  Lion  on  the  twenty-fifth  of  May,  consigned  to 
the  defendants  in  Boston;  that  on  the  twenty-sixth,  Dunningp 
one  of  the  plaintiffs,  demanded  payment  of  Martin,  bat  not  re- 
ceiving payment,  proceeded  to  Boston,  where  he  arrived  before 
the  Lion,  and  notified  the  defendants  that  Martin  had  obtained 
the  com  fraudulently;  that  on  the  thirtieth,  on  the  arrival  of 
the  Lion  at  Boston,  Dunning  boarded  her,  demanded  the  com 
of  the  master,  who,  notwithstanding,  delivered  it  to  the  defend* 
ants;  that  Dunning  demanded  the  corn  of  them,  offering  to  paj 
the  freight  or  charges,  but  that  they  refused  to  deliver  it.  To 
prove  Martin's  fraudulent  intent,  the  plaintiffs  were  allowed, 
against  the  objection  of  the  defendants,  to  give  in  evidence  tha 
depositions  of  merchants  in  New  York,  that  Martin  had  made 
purchases  of  them  about  the  same  time,  under  circumstanoea 
tending  to  show  that  he  was  insolvent  and  that  he  knew  it,  and 
had  no  reasonable  expectation  of  paying  for  the  merchandise. 

The  defendants,  in  support  of  their  title,  produced  a  bill  of 
lading,  dated  May  17, 1830,  signed  by  the  master  of  the  Lion, 
for  two  thousand  bushels  of  corn  shipped  by  Martin  and  con- 
signed to  the  defendants;  they  also  produced  invoices  to  cor- 
respond, and  a  letter  of  even  date,  to  which  the  bill  of  lading 
and  invoices  were  annexed,  stating  that  Martin  had  drawn  on 
the  defendants  for  one  thousand  dollars.  They  further  proved 
that  such  a  bill  drawn  on  them  had  been  accepted  by  them  on 
the  twentieth,  and  had  been  paid  at  maturity.  The  defendants 
received  the  bill  of  lading  and  invoice  and  accepted  the  draft 
in  the  regular  course  of  business. 

The  court  ruled  in  favor  of  the  defendants,  to  which  ruling 
the  plaintiffs  excepted.  Verdict  for  the  defendants  by  consent, 
subject  to  the  opinion  of  the  court. 

Fletcher  and  W,  J.  Hubbard,  for  the  plaintiffs.  Martin  having 
obtained  the  com  by  fraud,  could  give  no  valid  title:  2  Kent 
Com.  890,  citing  Noble  v.  Adams,  7  Taunt.  59;  De  WolfT.  Bab- 
belt,  4  Mason,  289.  The  bill  of  lading  could  not  carry  property 
not  existing  as  the  subject  of  it  when  it  was  executed:  Mason  t. 
lAckbarrow,  1 H.  Bl.  362;  Austen  v.  Craven,  4  Taunt.  643.  The 
bill  of  lading  was  fraudulent,  and  the  defendants  have  a  remedy 
over  against  the  master  and  Martin:  2  Holt  on  Ship.  75;  IajA- 
barrow  v.  Mason,  2  T.  B.  75;  Meyer  v.  Sharpe,  5  Taunt.  74.  The 
plaintiff,  by  giving  notice,  did  what  was  equivalent  to  an  aotoal 
stoppage  in  transitu:  2  Kent  Com.  430,  434;  2  Holt  on  Ship. 
204;  Mason  v.  Lickbarrow,  1  H.  Bl.  362. 
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CurH8f  contra.  The  depositions  were  inadmissible,  the  facts 
therein  staled  being  res  inter  alios  acta.  Conceding  Martin's 
purchase  to  have  been  fraudulent,  he  could  convey  a  valid  title 
to  a  bona  fide  vendee  for  value:  Parker  v.  Patrick,  5  T.  R.  175; 
HoUingsworth  v.  Napier,  3  Cai.  186  [2  Am.  Dec.  268];  Buffington 
V.  Oerrish,  15  Mass.  158  [8  Am.  Dec.  97];  Walsh  v.  Mowrey,  8 
Cow.  238;  Hussey  v.  Thornton,  4  Mass.  407  [3  Am.  Dec.  224]; 
Smith  V.  Dennis,  6  Pick.  266.  The  right  of  stoppage  in  transitu 
ceased  on  the  corn's  being  put  on  board  the  Lion :  Haxoes  v. 
Watson,  2  Bam.  &,  Cress.  540;  Cuming  v.  Brown,  9  East,  506; 
HoUingsworth  v.  Napier,  supra;  Abbott  on  Ship.  (4th  Am.  ed.)« 
868,  869,  378;  Stubbs  v.  Lund,  7  Mass.  453  [5  Am.  Dec.  63]. 

By  Court,  Shaw,  C.  J.  The  first  question  arising  in  this  cause 
is,  whether  the  depositions  of  Jackson  and  others,  under  the 
circumstances,  ought  to  have  been  admitted  as  competent. 
These  were  generally  persons  of  whom  Martin  had  made  simi- 
lar purchases  of  like  articles  about  the  same  time,  and  under 
circumstances  tending  to  show  that  he  was  insolvent  and 
bad  no  reasonable  expectation  of  paying  for  the  merchandise 
according  to  his  contract. 

The  objection  to  this  evidence  is  placed  on  two  grounds:  1. 
That  these  persons  having  similar  claims  of  their  own,  some  of 
which  are  pending  here,  they  have  an  interest  in  establishing 
the  fraud  which  they  are  called  to  prove;  and,  2.  That  the 
transactions  being  res  inter  alios,  have  no  tendency  to  prove  the 
fact  in  issue  in  this  particular  case. 

But  in  our  opinion  the  objection  can  not  be  sustained  upon 
either  ground.  As  to  the  first,  it  is  quite  clear  that  the  verdict 
and  judgment  in  this  case  would  not  be  evidence  in  either  of  theirs; 
that  their  interest  is  in  the  question  and  subject-matter  and  not  in 
the  event  of  the  suit,  and  therefore  that  the  objection,  such  as  it 
is,  goes  to  the  credit  and  not  to  the  competency  of  the  witnesses. 
As  to  the  other  objection,  we  think  this  evidence  has  a  direct  and 
material  bearing  upon  the  fact  in  issue.  It  tends  to  show  that  at 
the  time  this  ostensible  purchase  was  made  Martin  was  insolvent; 
that  he  knew  he  was  insolvent;  that  he  had  no  reasonable 
ground  to  believe  that  he  could  pay  the  cash,  and  did  not  ex- 
pect or  intend  to  pay  the  cash,  for  the  merchandise  which  he 
purchased,  and  so  that  he  obtained  the  goods  by  false  pre- 
tenses. The  fact  of  insolvency,  of  his  knowledge  of  his  insol- 
vency, and  that  he  had  no  expectation  or  intention  of  paying 
for  the  corn  in  question,  is  a  material  fact,  and  the  principal 
fact,  in  controversy,  on  which  this  case  rests,  and  is  material  to 
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the  issae.  The  evidence  bears  upon  the  qaestioii  quo  atdmo,  the 
intent,  the  fraudalent  purpose. 

2.  It  is  next  contended,  on  the  part  of  the  pLiinti&,  that  do 
property  passed,  bj  the  frandulent  purchase  of  Martin,  from 
the  plaintiffs  to  him,  so  as  to  enable  him  to  make  a  title  to  the 
defendants. 

The  evidence  clearly  shows  that  there  was  a  contract  of  sale 
and  an  actual  delivery  of  the  goods,  by  their  being  placed  on 
board  a  vessel,  pursuant  to  his  order;  and  this  delivery  was  un- 
conditional, unless  there  was  an  implied  condition  arising  from 
the  usage  of  the  trade  that  the  delivery  was  to  be  considered 
revocable,  unless  the  corn  should  be  paid  for,  pursuant  to  the 
contract  and  to  such  usage.  This  contract  and  delivery  were 
sufficient  in  law  to  vest  the  property  in  Martin  and  make  a 
good  title,  if  not  tainted  by  fraud.  But  being  tainted  by  fraud, 
as  between  the  immediate  parties,  the  sale  was  voidable,  and 
the  vendors  might  avoid  it  and  reclaim  their  property.  But  it 
depended  upon  them  to  avoid  it  or  not,  at  their  election.  They 
might  treat  the  sale  as  a  nullity  and  reclaim  their  goods,  or 
affirm  it  and  claim  the  price.  And  cases  may  be  imagined  where 
the  vendor,  notwithstanding  such  fraud  practiced  on  him, 
might,  in  consequence  of  obtaining  security,  by  attachment  or 
otherwise,  prefer  to  affirm  the  sale.  The  consequence  there- 
fore is  that  such  sale  is  voidable,  but  not  absolutely  void.  The 
consent  of  the  vendor  is  given  to  the  transfer,  but  that  consent 
being  induced  by  false  and  fraudulent  representations,  it  is 
contrary  to  justice  and  right  that  the  vendor  should  suffer  by 
it,  or  that  the  fraudulent  purchaser  should  avail  himself  of  it; 
and  upon  this  ground,  and  for  the  benefit  of  the  vendor  alone, 
the  law  allows  him  to  avoid  it. 

The  difference  between  the  case  of  property  thus  obtained 
and  property  obtained  by  felony,  is  obvious.  In  the  latter  case 
no  right,  either  of  property  or  possession,  is  acquired,  and  the 
felon  can  convey  none. 

We  take  the  rule  to  be  well  settled,  that  where  there  is  a  con 
tract  of  sale,  and  an  actual  delivery  pursuant  to  it,  a  title  to  the 
property  passes,  but  voidable  and  defeasible  as  between  the 
vendor  and  vendee,  if  obtained  by  false  and  fraudulent  repre- 
sentations. The  vendor  therefore  can  reclaim  his  property  as 
against  the  vendee,  or  any  other  person  claiming  under  him  and 
standing  upon  his  title,  but  not  against  a  bona  Jide  purchaser 
without  notice  of  the  fraud.  The  ground  of  exception  in  favor 
of  the  latter  is,  that  he  purchased  of  one  having  a  possession 
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under  a  contract  of  sale,  and  with  a  title  to  the  property,  though 
defeasible  and  Toidable  on  the  ground  of  fraud;  but  as  the 
second  purchaser  takes  without  fraud  and  without  notice  of  the 
fraud  of  the  first  purchaser,  he  takes  a  title  freed  from  the  taint 
of  fraud:  Parker  t.  Fairick,  6  T.  B.  176.  The  same  rule  holds 
in  regard  to  real  estate:  Somes  v.  Brewer^  2  Pick.  184  [13  Am. 
Deo.  406]. 

3.  Another  ground  is,  that  the  plaintiffs  had  a  right  to  stop 
in  tramiiu^  and  exercised  that  right,  in  sufficient  season,  by 
demanding  the  goods  of  the  master  on  his  arrival  at  Boston, 
and  before  the  goods  reached  the  hands  of  the  defendants. 

The  right  of  stoppage  in  transitu  is  nothing  more  than  an 
extension  of  the  right  of  lien,  which  by  the  common  law  the 
vendor  has  upon  the  goods  for  the  price,  originally  allowed  in 
equity  and  subsequently  adopted  as  a  rule  of  law.  By  a  bar- 
gain and  sale  without  delivery,  the  property  vests  in  the  vendee; 
but  where,  by  the  terms  of  sale,  the  price  is  to  be  paid  on  de- 
livery, the  vendor  has  a  right  to  retain  the  goods  till  payment 
IB  made,  and  this  right  is  strictly  a  lien,  a  right  to  detain  and 
hold  the  goods  of  another  as  security  for  the  payment  of  some 
debt,  or  performance  of  some  duty.  But  when  the  vendor  and 
vendee  are  at  some  distance  from  each  other,  and  the  goods 
are  on  their  way  from  the  vendor  to  the  vendee,  or  to  the  place 
by  him  appointed  for  their  delivery,  if  the  vendee  become  in- 
solvent and  the  vendor  can  repossess  himself  of  the  goods 
before  they  have  reached  the  hands  of  the  vendee  or  the  place 
of  destination,  he  has  a  right  so  to  do  and  thereby  regain  his 
lien.  This  however  does  not  rescind  the  contract,  but  only 
restores  the  vendor's  lien,  and  it  can  only  take  place  when  the 
property  has  vested  in  the  vendee. 

Without  considering  what  would  have  been  the  effect  of  the 
bill  of  lading  in  defeating  the  vendor's  right  to  stop  in  transiiUf 
had  the  place  of  destination  been  Boston,  we  are  of  opinion 
that  upon  another  ground,  the  right  did  not  exist  in  the 
present  case. 

What  does  or  does  not  constitute  a  journey's  end  and  the 
termination  of  the  transit,  may,  in  many  cases,  be  a  question  of 
difficulty  and  has  often  been  a  subject  of  discussion.  But  here 
we  think  it  very  clear,  that  a  delivery  of  the  com  on  board  of 
a  vessel  appointed  by  the  vendee  to  receive  it,  not  for  the  pur- 
pose of  transportation  to  him,  or  to  a  place  appointed  by  him 
to  be  delivered  there  for  his  use,  but  to  be  shipped  by  such 
vessel,  in  his  name,  from  his  own  place  of  residence  and  busi* 
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ness  to  a  third  person,  was  a  termination  of  the  transit,  and  the 
right  of  the  vendor  to  stop  in  tratmtu  was  at  an  end:  NMe  t. 
Adams,  7  Taunt.  59. 

4.  It  is  contended  that  the  defendants  were  not  parchas- 
ers  for  a  valuable  consideration  and  bona  fide,  so  as  to  be 
entitled  to  the  benefit  of  the  exception  in  their  favor.  Bat 
we  are  of  opinion  that  they  do  stand  in  that  relation,  and 
are  entitled  to  the  benefit  of  it.  It  appears  that  they  ad- 
vanced either  in  cash  or  by  the  acceptance  of  Martin's  drafts 
in  favor  of  third  persons,  to  an  amount  equal  to  the  value  of 
the  goods,  and  that  after  having  been  furnished  vnth  bill  of 
lading  and  invoice,  and  in  the  ordinary  course  of  business. 
The  ground  upon  which  the  plaintiffs  rely  is,  that  at  the  time 
the  bill  of  lading  was  signed,  the  com  was  not  on  board,  and 
in  fact,  as  appears  by  a  comparison  of  dates,  bad  not  been 
purchased  of  the  plaintifiBs.  This  was  undoubtedly  irregular, 
and  if  done  by  collusion  between  Martin  and  the  master  to  en- 
able the  former  to  get  money  or  credit  on  the  bill  of  lading, 
was  a  gross  fraud  upon  any  person  deceived  by  it  But  it  ia 
not  perceived  how  the  plaintiffs  can  avail  themselves  of  this, 
supposing  it  to  be  a  fraud.  A  bill  of  lading  is  a  contract  of 
carriage  for  hire,  by  which  the  master  engages  to  deliver  the 
goods  to  the  shipper  or  his  order,  and  so  is  quasi  n^otiable. 
It  operates  by  way  of  estoppel  against  the  master  and  also 
against  the  shipper  and  indorser. 

The  bill  of  lading  acknowledges  the  goods  to  be  on  boardy 
and  regularly  the  goods  ought  to  be  on  board  before  the  bill  of 
lading  is  signed.  But  if,  through  inadvertence  or  otherwise, 
the  bill  of  lading  is  signed  before  the  goods  are  on  board,  upon 
the  faith  and  assurance  that  they  are  at  hand,  as  if  they  are 
received  on  the  wharf  ready  to  be  shipped,  or  in  the  ship  owner^a 
warehouse,  ox  in  the  shipper's  own  warehouse,  at  hand,  and 
ready,  and  afterwards  they  are  placed  on  board,  as  and  for  the 
goods  embraced  in  the  bill  of  lading,  we  think,  as  against  the 
shipper  and  master,  the  bill  of  lading  will  operate  on  these 
goods  by  way  of  relation  and  by  estoppel. 

It  is  asked,  how  long  after  the  signature  of  the  bill  of  lading, 
property  may  be  delivered  on  board,  so  as  to  be  bound  by  it, 
and  become  the  subject  on  which  it  shall  operate.  We  think, 
at  any  time  whilst  the  vessel  is  taking  in  her  cargo  for  that 
voyage,  as  described  in  the  bill  of  lading,  and  before  she  sails 
upon  it.  Here  there  was  a  time  when  the  bill  of  lading  migbt 
have  been  properly  signed  l^  the  master,  namely,  after  the 
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corD  was  delivered,  and  before  the  vessel  sailed;  and  it  is  ad- 
mitted that  this  was  received  as  and  for  the  corn  mentioned  in 
the  bill  of  lading.  And  it  can  make  no  difference  to  the 
plaintiffs,  whether  the  bill  of  lading  was  signed  after  this  ship* 
ment,  or  a  few  days  before,  in  anticipation  of  such  shipment. 
Supposing,  then,  that  when  the  goods  were  shipped,  as  against 
the  shipper  and  master  the  bill  of  lading  operated  upon  this 
property,  and  would  have  bound  the  master  to  deliver  it  to  the 
consignee,  as  we  think  it  would,  then,  by  the  uniform  course 
and  practice  of  merchants,  the  bill  of  lading  represents  the 
property,  and  any  bona  fide  title  for  valuable  consideration  ob- 
tained by  a  transmission  or  negotiation  of  the  bill  of  lading, 
gives  as  valid  and  effectual  a  title  to  the  goods  as  could  be  ob- 
tained by  an  actual  delivery  of  the  goods  themselves.  The  de« 
fendants  have  shown  such  a  title;  and  therefore  the  order  of 
the  court  most  be 
Judgment  on  the  verdict. 


Id  Moody  y,  Blake,  117  Mass.  26,  it  is  said  on  the  authority  of  this  decis- 
ion, and  of  Hoffman  v.  Noble,  6  Mete.  68:  "It  is  well  settled  that  where  a 
vendor  is  indnced  by  fraudulent  representations  to  deliver  property  to  a  dis* 
honest  or  irresponsible  purchaser,  yet,  if  that  purchaser  transfers  it  for  a 
valuable  consideration  to  a  third  person  having  no  notice  of  the  fraud,  and 
acting  in  good  faith,  such  third  person  will  hold  the  property  in  preference 
to  the  original  seller."  Other  decisions  by  the  same  court  upon  this  point 
referring  to  the  principal  case  are:  Awood  v.  Dearborn,  1  Allen,  4S4;  Oeorge 
V.  Kimball,  24  Pick.  239;  Easter  v.  AUen,  8  Allen,  9.  Upon  the  question 
of  evidence  decided,  Rowley  v.  Bigeloto  is  cited  and  followed  in  Wiggin  v. 
Day,  9  Gray,  98.  But  in  Jordan  v.  Osgood,  109  Mass.  462,  Judge  Morton 
says,  regarding  the  ruling  on  the  admission  of  evidence  here  made:  '*  Evi- 
doice  was  admitted  *that  Martm  had  made  similar  purchases'  of  others, 
'about  the  same  time,  and  under  circumstances  tending  to  show  that  he  was 
insolvent,  and  that  he  knew  it,  and  had  no  reasonable  expectation  of  paying 
for  the  merchandise  according  to  his  contract.'  What  those  circumstances 
were  does  not  appear  in  the  report  of  the  case.  The  court  held  that  evi- 
denoe  competent,  upon  the  ground  that  it  had  a  direct  tendency  to  show  that 
Martin  was  insolvent,  knew  he  was  insolvent,  and  did  not  expect  or  intend 
to  pay  for  the  goods  purchased,  and  thus  had  a  direct  bearing  upon  the  issues 
involved  in  the  case.  It  can  not  be  regarded  as  an  authority  for  the  propo- 
■ition  that  it  is  competent  in  proof  of  an  alleged  fraud  to  give  evidence  of  a 
distinct  act  of  fraud,  not  part  of  one  scheme,  and  not  connected  in  design." 
Thus  explained,  this  case  is  cited  in  Haskins  v.  Warren,  115  Mass.  538. 
Further  citation  of  Bowleg  v.  Bigelow  as  to  the  right  of  a  vendor  to  stop 
his  goods  while  in  transitu,  will  be  found  in  Keeler  v.  Ooodwin,  111  Id.  492; 
and  as  to  a  vendor's  lien  for  payment  of  purchase  money  on  sales  of  person- 
alty, in  Haskina  v.  Warren,  115  Id.  533. 

BoHA  Fedb  Pubchaseb  from  a  Fbauduleut  VKimBS,  without  notice  ol 
the  fraud,  will  be  protected:  Durell  v.  Haley,  19  Am.  Bee.  444. 
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Bona  Fide  Pubchaser  from  a  Fraudulent  Pubchabkb  at  a  aberin 
■ale  ia  not  affiscted  by  the  fraud:  BUgh^s  Hdn  ▼.  Tohin^  18  Id.  2ia 

Bona  Fxdx  Purghaskr  nu>M  Fraudulent  Qrantbx  is  protected:  ifilof 
▼.  Oden,  19  Id.  177;  Jaekton  ▼.  AfcChesney,  17  Id.  624^  note;  Scme$  ▼• 
Brewer,  13  Id.  406,  and  note;  Coleman  ▼.  Codte^  18  Id.  757. 

Purchaser's  Ck)NGEALifENT  ojr  His  Insolvenot  ia  a  tend:  IhareU  ▼. 
Haley,  19  Am.  Dec.  444,  and  note. 

Stoppage  in  Transitu,  Bight  op,  When  Exists. — MaOia^e  Admkik^ 
irator  ▼.  Frith,  21  Am.  Dec.  202;  Chapman  v.  LcUhrop,  16  Id.  433;  JTaylor 
▼.  Dennte,  19  Id.  319;  JlowaU  ▼.  Ikwis,  7  Id.  681;  Ildey  ▼.  SteAfec,  0  Id.  29| 
Stubbe  y,  Lund,  6  Id.  63;  Wood  ▼.  i?oaeA»  1  Id.  276,  and  note;  Porter  ▼• 
Mclver,  Id.  656. 

Stoppage  in  Transitu  against  Bona  Fide  Purchaser  from  vendai^ 
light  of,  does  not  exist:  HoWngeworth  v.  Napier,  2  Id.  268. 

Bill  op  Lading  is  Assignable:  Chandler  v.  Belden,  9  Id.  19S» 

Bill  op  Lading  Deuyered  without  Indorsement,  or  wocds  of  tmiate, 
Qonveys  no  rights  to  holder:  Stone  v.  Su^  19  Id.  349. 

Bill  op  Lading,  What  Evidenoe  op  Ooniotioh  op  Goqids  ahippadt 
BarreU  ▼•  Rogers,  5  Id.  45,  and  note. 


WiLiiiAMS  i;.  Henshaw. 

[13  PloSBlDn},  878.1 

bAT  THERE  ARE  OUTSTANDING  Debts  does  not  necenarily  defeat  an 

of  asBompeit  by  one  partner  against  another,  as  the  pla.infeiflf  may  show 
that  these  debts  are  incapable  of  collection. 

Idem. — Bat  where  a  new  trial  in  granted  for  the  purpose  of  enabling  the 
plaintiff  to  prove  that  the  ontstandin^  debts  are  not  collectible,  he  caa 
not  assmne  that  all  the  debts  had  been  paid,  and  on  thii  theory  recover 
the  balance  stated. 

.Apter  Dissolution  op  the  Partnership,  where  there  has  been  no  settle- 
ment, and  no  agreement  with  or  notice  to  his  partner,  a  copartner  eaa 
not,  by  aasuning  all  the  outstanding  debts,  maintain  aasompstt  for  any 
balance  which  may  be  dne. 

Absumfsit.  The  declaration  was  originally  upon  an  acooant 
•nnexedy  in  which  the  plaintiffs  demanded  half  of  the  amoont 
of  loBses,  including  bad  debts,  sustained  in  a  transaction  in 
which  the  parties  were  partners,  in  interest,  and  for  money  paid. 
Pursuant  to  stipulation,  the  plaintifib  afterwards,  at  the  trial  in 
November,  1830,  filed  counts  for  money  had  and  received, 
money  lent,  money  due  for  interest,  insimul  compulasseni,  and 
goods  sold  and  delivered.  At  that  trial  it  appeared  that  there 
were  outstanding  debts  due  the  partnership  of  some  value.  A 
new  trial  was  granted  to  enable  the  plaintiffs  to  prove  that  these 
debts  were  of  no  value.    Upon  the  new  trial,  before  Morton, 
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J.,  the  plainti£b  proposed  to  allow  all  the  ontstanding  debt<8 
as  if  good,  and  demanded  of  the  defendants  the  balance  esti* 
mated  on  this  principle.  The  defendants  objected  that  the 
plaintiffs  on  the  former  trial  had  proceeded  on  the  account 
annexed,  which  set  forth  half  these  debts  as  bad.  The  plainir* 
Ub  then  proposed  to  strike  out  that  count,  which  motion  the 
court  would  not  grant  without  the  payment  of  costs,  and  they 
not  accepting  this  condition,  proceeded  on  the  counts  as  they 
stood,  stating  that  they  claimed  nothing  on  the  count  annexed* 
To  this,  objection  was  made  and  saved,  the  court  allowing  the 
plaintiflh  to  go  on  with  the  trial  upon  such  counts  as  were  ap- 
plicable to  their  claim  as  now  presented  to  the  jury. 

Verdict  for  the  plaintiffs,  upon  the  theory  stated  by  their 
counsel.  Motion  for  a  new  trial  for  errors  of  the  court  in  its 
rulings. 

BarUeUg  for  the  defendants. 

H.  H.  Fuller^  contra,  cited  Fanning  y.  Chadwick^  8  Pick.  420 
[16  Am.  Dec.  233];  Brinley  t.  Kupfer,  6  Id.  179;  Gow  on  Part. 
97-102;  Backstraw  ▼.  Iniber,  1  Holt  N.  P.  868;  Bumell  v. 
IRnoi,  4  B.  Moore,  340;  HuUon  t.  Eyre,  1  Marsh.  608;  Hursi 
T.  Waiixns,  4  Oamp.  68;  Venning  t.  Leokie,  18  East,  6,  7;  Wrighi 
T.  Hanier,  1  Id.  20. 

By  Court,  Mobton,  J.  This  case  formerly  came  before  us 
upon  a  statement  of  facts  reported  by  the  presiding  justice, 
and  assented  to  by  the  parties,  with  an  agreement  that  judg- 
ment should  be  entered  upon  nonsuit  or  default,  according  to 
the  opinion  of  the  court  upon  those  facts.  The  case  was  fully 
argued,  and  duly  considered  by  the  court,  and  an  opinion  was 
given  that  the  plaintiffs  were  not  entitled  to  recover:  11 
Pick.  79. 

The  ground  of  the  decision  was  that  the  facts  reported 
showed  a  subsisting  partnership  between  the  plaintiffs  and  the 
defendants,  and  the  suit,  not  being  for  a  final  balance,  could 
not  be  maintained.  The  partnership,  relatiog  to  a  single  ad- 
venture, had  ceased  to  exist  except  for  the  purpose  of  collecting 
its  debts.  But  there  being  several  debts  due  to  the  company, 
the  whole  or  a  part  of  which  might  be  collected,  it  was  very 
obvious  that  a  judgment  in  this  suit  might  not  be  a  final  settle- 
ment  between  these  partners. 

In  the  course  of  the  reasoning  on  this  subject  it  was  inti- 
mated that  the  existence  of  outstanding  debts  would  not  neces- 
sarily defeat  an  action  of  assumpsit  between  partners;  but  that 
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"  the  plaintiffs  might  show  that  the  outstanding  debts  of  the 
partnership  were  incapable  of  collection;  and  thus  that  the 
judgment  rendered  would  make  a  final  settlement  between  the 
partners.  And  in  such  case,  especially  if  an  assignment  of  all 
the  outstanding  debts  were  seasonably  giyen  or  tendered  U> 
the  other  party,  the  action  might  be  sustained." 

The  soundness  of  this  position  is  not  called  in  question. 
When  the  debts  are  absolutely  discharged  by  the  bankrupt  or 
insolvent  laws  of  the  place  where  t>  e  debtors  reside,  or  bj 
their  death  and  insolvency,  it  is  clear  that  they  can  form  na 
obstacle  to  a  suit  by  one  partner  against  his  delinquent  copart- 
ner. And  in  case  of  the  entire  inability  of  the  debtors  to  pay» 
we  can  see  no  valid  objection  to  the  maintaining  of  the  soii. 
But  if  there  were  any,  a  seasonable  assignment  of  the  debte 
would  remove  it. 

On  the  first  trial  of  this  case  the  evidence  showed  that  the 
outstanding  debts  of  this  partnership  were  of  some  value,  and 
that  a  part  of  them  probably  might  be  collected.  After  the 
opinion  was  given,  and  before  the  judgment  was  entered,  the 
plaintiffs  applied  for  a  new  trial  for  the  purpose  of  disproving 
these  facts  and  of  showing  that  the  outstanding  debts  of  the 
company  were  of  no  value,  and  could  not  in  any  part  be  col* 
lected.  The  court,  in  their  discretion,  upon  this  ground  and 
for  this  purpose,  granted  a  new  trial. 

But  upon  a  second  trial,  instead  of  attempting  to  establish 
this  point,  the  plaintiffs  put  their  claim  upon  ground  altogether 
new  and  inconsistent  with  that  assumed  in  their  application  for 
a  new  trial. 

They  claimed  to  recover  the  balance  of  the  loss  upon  the 
joint  adventure,  formed  upon  the  assumption  that  all  the  debts 
were  good,  and  had  been  paid.  This  is  clearly  a  different 
claim  from  the  one  originally  made,  and  to  which  the  defend* 
ants  had  been  required  to  answer.  Nan  constai,  if  the  suit  had 
been  for  this  claim  only,  that  the  defendants  would  not  have 
paid  it  without  incurring  the  costs  of  this  long  litigation.  The 
original  balance,  according  to  the  account  annexed  to  the  writ, 
was  formed  of  two  items — the  deficiency  of  the  net  amount  of 
sales  to  pay  the  cost  and  charges,  and  the  loss  by  bad  debts. 
The  latter  was  very  much  the  largest  in  amount. 

It  seemed  to  me,  at  the  trial,  very  doubtful  whether  the 
plaintiffs  ought  to  be  allowed  to  support  their  action  on  this 
ground.  But  as  the  objection  related  to  form  and  rules  of 
practice,  rather  than  to  the  merits  of  the  case,  and  as  it  seemed 


March^  1832.]       Williams  v.  Henshaw.  617 

to  me  that  the  plaiutifEs  had  a  just  claim  against  the  defend- 
ants to  some  extent,  I  overruled  the  objection  and  allowed 
them  to  proceed  in  their  action. 

And  upon  a  revision  of  the  matter  we  are  all  of  opinion  that 
the  course  was  very  objectionable,  especially  as  the  defeqdants' 
bail  might  be  materially  affected  by  it. 

The  original  balance  claimed  was  the  amount  of  the  loss  on 
the  adventure,  ''including  bad  debts."  And  it  was  from  the 
latter  that  the  principal  part  of  the  loss  arose.  This  was  the 
plaintiffs'  specification  of  their  demand;  to  this  were  all  the 
counts  in  their  declaration  adapted;  and  it  was  this  which  the 
defendants  were  notified  to  try,  and  to  respond  to  this  they 
procured  bail. 

Now  the  plaintiffs  abandon  this  claim  and  assume  new  ground 
inconsistent  with  it.  They  charge  all  the  advances  to  the  de- 
fendants, give  credit  for  the  net  amount  of  sales,  including 
debts  unpaid  as  well  as  those  paid,  and  claim  to  recover  the 
balance  thus  made  out. 

Under  the  circumstances  of  the  case  we  think  the  plaintiffs 
ought  not  to  have  been  allowed  to  do  this.  It  was  not  for  this 
purpose  that  they  applied  for  a  new  trial.  And  had  they 
placed  their  application  upon  this  ground,  it  can  not  be  known 
that  it  would  have  been  granted.  But  it  is  highly  probable 
that  it  would  have  been  rejected,  or  only  granted  upon  such 
terms  as  the  court  might  have  thought  proper  to  impose. 

But  we  do  not  rest  our  decision  merely  Upon  a  rule  of  prac- 
tice. We  are  of  opinion  that  had  this  been  the  original  cause 
of  action,  it  could  not  have  been  sustained.  This  was  virtuallv 
settled  in  the  former  decision.  The  balance  demanded  is  not  a 
final  balance,  within  the  true  meaning  of  that  judgment. 

We  lay  out  of  the  case  the  assignments  which  were  offered  to 
the  defendants  diuring  the  first  and  second  trials.  It  was  before 
decided  that  they  could  avail  the  plaintiffs  nothing.  Their 
lights  must  be  tried  as  they  existed  at  the  commencement  of 
the  action.  And  it  is  not  necessary  to  consider  what  effect  a 
tender  before  the  suit  was  brought  would  have  had.  We  shall 
decide  the  case  as  if  no  such  offer  had  been  made. 

The  general  question  is,  whether  one  partner,  after  the  expi- 
ration of  the  joint  concern,  or  even  after  dissolution,  can,  at 
any  time,  without  any  settlement,  without  any  agreement  with 
or  notice  to  his  copartner,  by  assuming  all  the  outstanding 
debts,  maintain  assumpsit  against  him  for  any  balance  which 
may  be  due.    We  are  of  opinion  that  he  can  not 
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The  debts  are  equally  due  to  all  the  partners.  One  has  no 
more  control  oyer  them  than  another.  And  although  each  one 
may  discharge  them,  yet  no  one  can  assume  them  to  himself  or 
exercise  any  exclusive  control  over  them,  without  the  consent 
of  the  others.  It  is  not  within  the  terms  of  the  general  con- 
tract of  partnership  that  one  partner  should  have  a  right,  at  his 
option,  to  deprive  others  of  their  authority  over  debts  due  to  alL 
It  would  be  to  make  a  new  contract  for  the  parties,  to  which 
they  never  gave  their  assent. 

A  judgment  for  a  balance  thus  made  out  would  not  transfer 
the  outstanding  debts  from  the  defendants  to  the  plainti£Fs,  or 
prevent  the  former  from  receiving  payment  and  discharging  any 
of  them  at  their  pleasure.  This  would  create  a  new  cause  of 
action  for  every  debt  thus  paid. 

Besides,  should  the  plaintiffs  recover  for  the  balance  due  npon 
the  present  statement  of  their  account,  and  should  any  of  the 
outstanding  debta  prove  worthless,  it  is  questionable  whether 
the  present  judgment  would  bar  another  suit  for  the  balance 
created  by  the  loss  of  such  debts.  It  would  be  apparent  that 
the  basis  on  which  the  balance  was  found  had  failed,  and  justioe 
would  seem  to  require  that  one  half  the  loss  should  fall  on  the 
defendants. 

Furthermore,  the  plaintiffs  must  collect  the  debts  of  the  part- 
nership in  the  names  of  all  the  partners.  They  would  have  a 
right  to  use  the  defendants'  names  for  this  purpose.  And  tb^ 
might  bind  the  partnership  for  all  the  expenses  incurred  in  the 
collection.  Should  suits  be  commenced,  and  for  want  of  proof, 
or  for  other  cause,  fail,  the  judgment  for  costs  would  be  against 
all  the  partners,  and  the  defendants  might  be  compelled,  on  the 
execution,  to  pay  the  whole. 

In  many  ways  new  balances  might  arise,  which  would  give 
rise  to  new  actions,  and  thus  create  a  multiplicity  of  suits,  and 
in  every  view  of  the  case  which  we  have  been  able  to  take,  we 
are  well  satisfied  that  the  plaintiffs  ought  not  to  recover. 

Verdict  set  aside  and  new  trial  granted. 


Actions  bktwxbn  PAaTMSBS. — See  the  note  to  C<mrm  v.  Frmee^  12  Am. 
Dec  649;  Bumpaaa  v.  Webb,  18  Id.  34;  MurrayY.  Bofferi,7ld.  406;  Kmmeig 
V.  MeFaddon,  6  Id.  434. 

AonoN  WILL  Lib  at  Law  bt  PABtNEa  against  copartner  for  exoees  oon* 
tribated:  Bumpaaa  v.  Webb,  18  Id.  34. 

Action  at  Law  will  Lib  upon  a  Covenant  in  partnership  articles:  Dmi- 
can  V.  Lyon,  8  Id.  513.  In  regard  to  the  action  at  law  between  partaen^ 
Bigelow,  J.,  says,  in  8ike»  v.  Work,  6  Gray,  434:  **  By  the  weU-setUed  raU 
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cl  law  in  this  commonwealth,  aa  action  may  be  well  maintained  by  one  co- 
partner against  another  to  recover  a  final  balance  remaining  due  upon  the 
eloee  of  the  boainess  of  a  firm  after  its  dissolution.  Nor  is  it  necessary  that 
this  should  be  a  fixed  ascertained  balance  as  a  result  of  a  settlement  of  the 
aocounts  of  the  firm  between  the  partners.  It  is  enough  if  it  appears  that  the 
firm  is  dissolved  and  that  there  are  no  outstanding  debts  due  to  or  from  the 
oopartnership,  so  that  the  action  of  assumpsit  to  recover  the  balance  due  one 
of  the  firm  will  effect  a  final  settlement  between  the  copartners:  Wilby  v. 
Phinney,  15  Mass.  116;  WilUama  v.  Henahaw,  11  Pick.  79,  and  12  Id.  STa" 
Other  decisions  on  the  same  point,  citing  the  principal  case,  are:  Capen  v. 
BarrowB^  1  Qray,  382;  Fargo  v.  8aunder»^  4  AUen,  379;  OameraaU  v.  Chmar* 
jafi;i4LLe2. 


Thompson  v.  Hamilton. 

[13  PioxxBZHO,  436.] 

A  VxBSEL  MAT  SB  OsABTSBXD  BT  Pabol  in  Massachusetts,  and  the  parol 
diarterer,  not  the  general  owner,  is  answerable  to  the  shipper  of  goods. 

Tbb  Shippsb  bhouid  Look  to  thk  Charterkb  in  case  of  loss,  and  this 
role  is  the  same^  whether  the  general  owner  is  to  receive  of  the  charterer 
a  proportion  of  the  profits  for  the  use  of  the  vessel,  or  is  to  receive  a  de- 
tenninatosum. 

UsAOB  MAT  BB  Rbso&tkd  TO  in  order  to  ascertain  the  intention  of  the  gea« 
end  owners  and  charterer  of  a  vessel  under  a  parol  chartering. 

In  DBrBBMININO  WHKTHXE  PARTIES  CONTRACTED  WITH  BbFEBEMOB  TO  USAOB, 

its  antiquity  is  immaterial;  but  the  fact  of  its  being  well  established,  so 
as  to  be  generally  known  to  persons  engaged  in  the  business  to  which  it 
relates,  is  important. 
OoHTRAcns  WITH  AN  Intant  Cha&tbbbk  of  a  vessel  do  not  make  the  gen- 
eral owners  liable,  where  the  infant  has  not  elected  to  avoid  the  contract 
d  hiring.  Whether,  if  the  infant's  contract  of  hiring  were  a  nullity,  the 
general  owners  would  be  liable  for  losses  to  shippers,  qucnre. 

Assumpsit  against  the  general  owners  of  the  schooner  Cale- 
donia, of  Chatham,  for  the  non-delivery  of  goods  shipped  on 
board  at  Boston  to  be  delivered  to  the  plaintiff.  Plea,  non- 
assumpsit.  The  goods  had  been  removed  from  the  schooner 
faito  a  small  river  craft  without  the  knowledge  of  the  owner  of 
them,  and  had  been  lost.  The  defendants  set  up  that  they  were 
the  owners  of  the  schooner  and  had  orally  chartered  her  to  the 
master  on  shares,  according  to  the  usage  of  Chatham.  Zenas 
Atkins,  a  minor,  once  the  master  and  charterer  by  parol,  testified 
that  the  owners  having  authorized  him  to  give  the  vessel  to  his 
brother,  should  he  leave,  on  the  same  terms  as  he  had  chartered 
her,  he  gave  her  to  his  brother  to  run  on  shares,  to  be  paid  the 
defendants.  This  brother  testified  that  he  had  taken  the  vessel 
to  mn  upon  shares,  and  that  the  owners  ratified  the  agreement. 

The  jury  were  instructed  that  if  they  believed  that  the  vessel 
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had  been  charfcered  to  the  master,  in  pursuance  of  the  sopposed 
usage,  they  should  find  for  the  defendants.  The  plaintiff  then 
urged  that  Zenas  had  no  power  to  let  the  vessel  to  his  brother, 
but  only  to  give  her  up  to  him.  The  jury  were  instrocted  that 
they  were  to  judge  from  the  evidence  what  the  intention  of  the 
parties  was,  and  that  they  might  consider  the  usage  in  consid« 
eiing  this  intention,  provided  the  vessel  had  been  actually  lei 
to  the  brother. 

Verdict  for  the  defendants,  subject  to  the  opinion  of  the 
court. 

D,  A.  Simmons  and  Oay,  for  the  plaintiff.  The  usage  ought 
not  to  have  been  admitted  in  evidence;  it  was  not  ancient:  1  Bl. 
Com.  76-79;  1  Dane  Abr.  515;  Eomer  v.  Dorr,  10  Mass.  26; 
TroU  V.  Wood,  1  Oall.  443.  The  chartering  by  Zenas,  a  minor, 
was  illegal:  Howleti  v.  HasweU,  4  Camp.  118;  Thomlon  v.  Bling' 
worth,  2  Barn.  &  Cress.  824;  Claridge  v.  Evelyn,  5  Bam.  &  Aid. 
81;  Chit.  Con.  82,  83;  Co.  Lit.  86, 157  a,  172  b;  Darcy  Y.Leigh, 
Hob.  325;  2  BoL  Abr.  153;  Herbert  v.  Ihrball,  1  Sid.  162;  WhU- 
ney  v.  Dutch,  14  Mass.  461  [7  Am.  Deo.  229];  FbresHere,  Peti^ 
tioner,  2  Mass.  419. 

G.  O.  Loring  and  Osgood,  contra.  The  usage  was  valid  and 
admissible  in  evidence:  Homer  v.  Dorr,  10  Mass.  28;  Weld  v. 
Gorham,  Id.  366;  Williams  v.  GUman,  3  Oieenl.  276;  2  Stark. 
Ev.  451;  Morgan  v.  Richards,  1  Browne  (Penn.),  172;  SaviU  v. 
Barchard,  4  Esp.  53;  Harris  v.  Nicholas,  5  Munf.  483;  StuUs  v. 
IHckey,  5  Binn.  287  [6  Am.  Dec.  411];  Fotoley  v.  Walker,  5  T.  B. 
873;  Boe  v.  Chamock,  Peake,  5.  The  defendants  were  exoner- 
ated from  responsibility  to  the  plaintiff  by  reason  of  the  parol 
chartering:  3  Kent  Com.  160;  Thompson y.  Snow,  4  Greenl.  264 
[16  Am.  Dec.  263];  Emery  v.  Hersey,  Id.  407  [16  Am.  Deo.  268]; 
Beynolds  v.  Ibppan,  15  Metss.  870  [8  Am.  Dec.  110];  Ibggard  v. 
Loring,  16  Id.  336  [8  Am.  Dec.  140];  CuUer  v.  Winsor,  6  PicL 
835  [17  Am.  Deo.  385].  The  infant's  contract  was  at  most  void* 
able  only,  and  that  by  himself,  not  by  a  stranger:  Bing.  on  Inf., 
preface,  and  p.  33;  Smith  ▼.  Bowin,  1  Mod.  25;  Keane  v.  Boy* 
coU,  2  H.  Bl.  511;  Chit.  Con.  34;  Oliver  v.  Houdlei,  18  Mass. 
239  [7  Am.  Dec.  134];  Warwick  v.  Bnice,  2  Mau.  &  Sel.  205. 
But  here  the  contract  was  for  the  infant's  benefit,  and  there- 
fore binding:  Madd<m  v.  White,  2  T.  B.  161;  Freto  v.  Brown,  4 
Mass.  675;  United  States  v.  Bainbridge,  1  Mason,  82;  2  Sent 
Com.  193. 

By  CouBT.    The  defendants  do  not  pretend  that  there  WM 
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any  charter  party  showing  the  exact  terms  of  the  contract  al- 
leged to  have  been  made  between  them  and  Joshua  Atkins,  the 
master  of  the  schooner.  Bat  it  is  settled  law  in  this  common- 
wealth  that  a  yessel  may  be  chartered  by  parol,  that  the  parol 
charterer,  and  not  the  general  owner,  is  answerable  to  the  ship- 
per of  goods,  and  that  in  this  respect,  whea  the  general  owner 
is  to  receive  of  the  charterer  a  proportion  of  the  profits  for  the 
use  of  the  vessel,  it  is  the  same  thing  as  if  he  was  to  receive  a 
determinate  sum,  it  being  only  the  means  of  ascertaining  the 
amount  of  the  compensation:  Cutler  v.  Winsor,  6  Pick.  335  [17 
Am.  Dec.  385];  Ferry  v.  Osborne,  5  Id.  422. 

We  are  to  consider,  then,  whether  the  defendants  are  exon- 
erated from  responsibility  on  the  ground  of  having  let  the  ves- 
sel. And  upon  this  point  we  are  of  opinion  that  the  question 
of  fact  was  properly  left  to  the  jury,  and  that  the  usage  was  ad- 
missible in  evidence  to  explain  the  act  of  the  owners,  and  to 
enable  the  jury  to  determine  whether  that  act  amounted  to  a 
letting  to  hire  or  to  an  appointment  of  a  master.  It  was  argued 
that  this  was  not  an  ancient  usage;  but  that  is  immaterial.  The 
question  is,  whether  the  parties  contracted  with  reference  to  it; 
and  in  this  view,  the  fact  of  its  being  well  established  so  as  to 
be  generally  known  to  persons  engaged  in  this  course  of  basi« 
ness,  is  of  importance,  but  not  its  antiquity.  We  can  not  per* 
oeive  that  the  verdict  is  not  right,  and  so  far,  therefore,  the 
owners  appear  not  to  be  answerable  to  the  plaintiff. 

But  then  it  is  objected  that  the  vessel  was  chartered  to  a 
minor,  and  so  the  general  owners  are  liable.  We  think  it  would 
be  extremely  difficult  to  sustain  this  proposition.  It  would  be 
to  declare  the  contract  with  the  minor  an  absolute  nullity. 
Now,  the  rule  in  regard  to  the  contracts  of  a  minor,  and  which 
was  established  for  his  protection,  is,  that  they  are  voidable, 
not  void;  they  are  valid  as  against  the  party  of  full  age,  but 
may  be  avoided  by  the  minor.  Here  the  contract  of  hiring  be- 
ing good  as  against  the  general  owners  of  the  vessel,  and  not 
having  been  avoided  by  the  minor,  it  could  not  be  avoided  by 
a  stranger.  The  hirer  became  owner  pro  hoc  vice,  and  persons 
dealing  with  him  did  so  as  with  a  minor.  Bat  if  the  hiring  were 
a  nullity,  it  is  doubtful  whether  the  defendants  could  be  liable, 
the  vessel  not  being  in  fact  employed  on  their  account,  and  the 
minor  being  a  wrong-doer,  a  trespasser.  We  do  not,  however, 
put  the  cause  on  this  ground,  but  on  the  ground  of  the  hiring 
being  voidable  and  not  void,  and  not  avoided  by  the  minor 
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The  question  whether  an  infant  can  be  maaier  of  a  Teaael, 
need  not  be  determined  in  this  cause. 
Judgment  according  to  the  yerdict. 


Followed  as  to  the  Talidity  of  a  parol  chariering  of  a  ir— n1  in  Mmggrii§§ 
▼.  Eveleth,  9  Meta  236;  as  to  the  payment  of  a  pioportioD  of  the  profits  for  tlie 
hiring^  and  not  a  gross  sum,  not  altering  the  rights  of  the  general  owners^  in 
Baker  v.  HuekhUf  6  Gray,  597;  as  to  the  admissibility  of  usage  to  show  the 
kind  of  voyage  oontemplated  by  the  parties,  in  Eldridge  ▼.  SmUh,  13  ADea, 
143;  and  that  where  nsages  are  admitted  to  explain  oontracts  they  operate  te 
give  efiEect  to  contracts  different  frcmi  that  which  the  common  law  would  faav« 
done,  and  that  they  operate  in  oontraTention  of  the  roles  of  the  oommon  laws 
Didanwn  v.  Oay^  7  Allen,  36. 

Owner  is  not  Liable  fob  Non-dklivxbt  of  Goods  shipped  on  his  wwi 
diartered  to  another:  PUHn  ▼.  Bramard^  13  Am.  Deo.  79,  and  note,  87,  <f 
•egr.;  ReynoJda  v.  Toppan^  8  Id.  110;  Taggard  ▼.  Larmg,  Id.  140;  OmUo-  ▼• 
WiMor,  17  Id.  385. 

Parol  Charterino  of  Vessel  Valid  :   Taggard  ▼.  Larmg,  8  Id.  140L 

Charter  Partt  gax  not  be  Varied  bt  Parol:  PUkin  t.  BiuimitJ,  IS 
Id.  79. 

Usage,  ab  to  What  is  NEfiKiWART  to  CoHSimrrB:  AUegnf§  Admr^M  t. 
Maryland  Ins,  Co.^  20  Id.  421,  and  note,  containing  refarenoes  to  other 

in  this  series. 


Boston  and  Roxbuby  Mill  GobpV  v.  Newman. 

ri2  PmnBDRI,  407.] 

Tbm  Ck>N8TRUcnoN  OF  Dams  for  the  pnipose  of  obtaining  a  head  and  fall  of 
the  waters  of  a  nayigable  arm  of  the  sea,  whereby  to  work  griai-miUi^ 
iron  manufactories,  and  other  mills  for  other  nsefol  parpoaes,  and  also  ti> 
make  a  highway  over  the  dams  for  the  accommodatian  of  all  pet80ii% 
horses,  and  cattle  for  a  fixed  rate  of  toll,  is  a  paUio  enteipriae  for  whick 
private  property  may  be  taken. 

If  Pubuo  Ezioenct  Reqitires  the  appropriation  of  an  indiTidnal's  prop* 
erty  for  the  purposes  of  a  grant  to  a  corporation,  he  can  not  lawfolly  do 
any  act  or  thing  which  shall  oonnteract  tiie  grant. 

A  Statute  Provides  for  the  Payment  of  Compensation  to  a  private  indi- 
vidual injured  by  the  exercise  of  corporate  powers,  when  it  directs  thai 
such  individual  may  have  his  injury  ascertained  by  a  committee  appcunted 
by  the  court,  or  tried  by  a  jury  and  the  damages  to  be  awarded  settled. 

DspRiviNa  One  of  The  Beneficial  Use  of  His  Lands  is,  in  the  asDse  of 
the  law,  a  taking  of  his  lands. 

Oasb  for  obstructing  the  plaintiffs'  grist-mill.  The  pUdntifGi 
were  incorporated  in  June,  1814.  The  act  of  inoorpoiatioii 
provided  in  section  1  that  the  corporation  might  pnrcliaae  and 
hold  realty  and  personalty  not  exceeding  two  million  dollars^ 
for  the  purposes  of  the  corporation.    Section  2  provided  that 
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the  corporation  should  have  power  to  build  a  dam  from  Oharlea 
Btreety  at  the  westerly  end  of  Beacon  street,  in  Boston,  to  the 
upland  at  SeWall's  Point,  in  Brookline,  so  as  effectaaUj  to  ez- 
dnde  the  tide  water,  and  to  form  a  reservoir  or  empty  basin  of 
the  space  between  the  dam  and  Boston  Neck;  and  should  have 
power  to  build  a  dam  from  Boston  to  South  Boston,  with  gates^ 
sluiceSj  ways,  and  other  things  necessary  to  admit  and  detain  the 
tide  water  between  this  dam  and  Boston  Neck,  at  the  height  of 
common  tides;  and  should  make  in  this  dam  a  lock  for  the  pas* 
sage  of  rafts,  boats,  etc.,  and  might  run  a  dam  from  Gravelly 
Point,  in  Boxbury,  to  the  dam  first  described,  so  aa  to  inclose 
the  tide  water  within  Tide-mill  creek,  and  might  connect  the 
same  with  the  full  basin  on  the  east  by  a  canal  at  least  one 
hundred  feet  wide,  boats  and  other  things  passing  and  repass- 
ing at  all  times  in  the  canal  free  of  toll.  By  section  3,  an  addi- 
tional act  passed  in  June,  1816,  the  corporation  were  authorized 
to  finish  the  dam  first  mentioned,  so  as  to  render  it  a  good  and 
suitable  road  for  the  passage  of  carriages,  etc.,  and  to  receive  a 
toll  from  persons  passing,  whenever  it  should  be  completed, 
and  whenever  either  of  the  other  dams  should  be  so  far  com- 
pleted as  that  mills  of  the  power  of  twenty  pair  of  mill-stones 
could  be  established.  By  section  6,  it  was  provided  '*  that  any 
person  or  corporation  sustaining  any  damage  by  the  building  of 
said  dams,  bridges,  or  causeways,  or  from  cutting  said  canal 
or  raceways,  or  from  the  exercise  of  any  of  the  rights  and  pow- 
ers herein  given  to  said  corporation,  may  apply  (if  within  one 
year  from  the  time  any  such  damage  may  have  happened)  to 
the  court  of  common  pleas  for  the  county  in  which  the  land 
Ues,  for  a  committee  to  be  appointed  to  estimate  the  damage. " 
The  committee  appointed  were  to  determine  ''whether  any 
damage  has  been  sustained  from  the  causes  aforesaid,  and  if 
any,  they  shall  estimate  the  same,  and  where  the  damage  is 
annual,  they  shall  so  declare  the  same  in  their  report,"  provided 
to  be  returned.  A  party  dissatisfied  with  the  report  was,  by 
this  section,  allowed  to  have  his  claim  tried  by  a  jury. 

Some  of  the  abutters  upon  the  empty  basin  and  the  town 
settled  their  claims  against  the  corporation  by  a  compromise. 
And  by  agreement  some  of  the  owners  of  the  flat  within  the 
empty  basin  were  permitted  to  fill  up  considerable  portions 
of  the  basin.  But  this  arrangement  with  other  owners  did  not 
affect  the  damage  caused  by  the  act  of  the  defendant,  who  had 
erected  a  dwelling-house  on  a  part  of  the  empty  basin,  and  had 
placed  stones  and  earth  in  the  basin  for  the  house,  to  the  injury 


624  Boston  &  B.  M.  Cobp'n  v.  Newman.         [Mass. 

to  the  mill  of  the  plaintiffs.  It  was  agreed  that  the  filling  in 
with  earth  and  stones  did  occasion  damage  to  the  plaintifb  in 
the  sum  of  one  dollar. 

The  cause  was  submitted  upon  these  facts  for  the  opinion  of 
the  court,  judgment  to  be  for  the  plaintiffs  if  the  action  would 
lie,  in  the  sum  of  one  dollar  damages;  otherwise  the  plaintifb 
to  be  nonsuited. 

Oorham  and  G.  O.  Loring,  for  the  plaintifb.  Private  prop- 
erty may  be  taken  for  public  purposes  on  the  payment  of  rea- 
sonable compensation:  Tenth  Article  of  the  Declaration  of 
Bights.  A  public  exigency,  within  the  meaning  of  the  article, 
is  not  the  less  public  because  occasioned  by  indiyidaals  for  pri« 
vate  emolument:  Dartmoulh  College y.  TFooJu7ard,  4  Wheat.  669; 
Bradshaw  v.  Rogers,  20  Johns.  105.  This  commonwealth,  from 
remote  periods,  has  subjected  the  lands  of  individuals  to  be 
overflowed  to  create  a  head  of  water  to  drive  mills  belonging  to 
other  individuals:  Anc.  Charters,  etc.,  104;  Stat.  1795,  c.  74. 
And  the  constitutionality  of  such  statutes  has  been  recognised 
by  this  court:  SioweU  v.  Flaggy  11  Mass.  365;  WotcoU  W.  Man. 
Co.  V.  Upham,  5  Pick.  292.  Individuals  can  not  hinder  great 
public  improvements,  and  the  legislature  can  not  deprive  an 
individual  of  his  private  property  without  compensating  him 
therefor:  Beaiey  v.  Shaw,  6  East,  215;  Gardner  v.  Nevoburgh,  2 
Johns.  Ch.  162  [7  Am.  Dec.  526];  Vinlon  v.  Welsh,  9  Pick.  87; 
Landing  v.  Smith,  8  Cow.  146;  Willson  v.  The  Blackbird  Creek 
Marsh  Co.,  2  Pet.  251;  Ferry  v.  Wilson,  7  Mass.  395;  Stevens  v. 
Middlesex  Canal,  12  Id.  466;  Stat.  1806,  c.  4;  Id.  c.  24;  Id.  c.  59; 
Stat.  1794,  55,  sec.  1,  compared  with  Stat.  1803,  o.  35; 
Act  of  January  13,  1755;  3  Spec.  Laws,  Appendix,  30;  of 
March  20, 1767,  Id.  31;  of  March  5, 1768,  Id.  32;  of  April  6, 
1745,  Id.  34.  The  legislature  are  the  judges  of  the  public 
exigency:  Charles  Biver  Bridge  v.  Warren  Bridge,  7  Pick.  453, 
476,  500,  528;  CommonweaUh  v.  Breed,  4  Id.  460.  A  statute 
will  not  be  adjudged  unconstitutional  unless  it  be  so  beyond  a 
reasonable  doubt:  Ex  parte  McCoUum,  1  Cow.  550;  Charles 
Biver  Bridge  v.  Warren  Bridge,  supra. 

Fletcher  and  D,  A.  Simmons,  contra.  The  act  incorporating 
the  plaintiffs  was  unconstitutional:  1.  Because  its  object,  so 
far  as  regards  the  water  power,  was  a  matter  of  private  specu- 
lation :  Foster  v.  Essex  Bank,  16  Mass.  270  [8  Am.  Dec  135]; 
Gardner  v.  Newburgh,  2  Johns.  Ch.  168  [7  Am.  Dec.  526];  Van 
Born  v.  Dorrance,  2  Dull.  304;  5  Amdt.  U.  S.  Const.  2.  Be* 
cause  no  adequate  compensation  is  provided  for* 
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By  Oonrty  Putiam,  J.  The  plainti£b  claim  an  easement  over 
ibe  hind  of  the  defendant.  It  is  admitted  that  he  owns  the 
fee.  The  plaintiffs  contend  that  they  have  acquired  a  right  to 
use  the  defendant's  land  as  a  receiving  basin,  into  which  the 
water  retained  in  their  full  basin  may  flow,  for  the  purpose  of 
working  the  yarious  mills  which  they  have  built  and  may  erect; 
and  that  such  a  right  has  been  acquired  in  virtue  of  the  grant 
of  the  legislature  of  this  commonwealth,  to  establish  the  Bos- 
ton and  Boxbury  Mill  Gorporation.  They  contend  that  the 
*'  public  exigencies  require  "  that  the  property  of  the  defend- 
ant, as  well  as  of  divers  other  owners  of  flats  ground  constitut- 
ing the  receiving  basin,  should  be  appropriated  to  enable  the 
corporation  to  carry  their  enterprise  into  effect,  which  enter- 
prise they  say  was  of  public  benefit;  that  the  appropriation  is 
within  the  provision  of  the  tenth  article  of  the  bill  of  rights, 
an  appropriation  ''  to  public  uses,"  and  that  a  reasonable  com- 
pensation was  provided  for  the  owners  of  the  flats  ground  in 
and  by  the  act  of  incorporation. 

Those  positions  are  denied  by  the  defendant.  He  contends 
that  the  enterprise  of  the  plaintiffs  was  and  is  of  a  private  char- 
acter, and  that  the  legislature  had  no  authority  to  take  or  sub- 
ject the  land  of  the  defendant  to  any  incumbrance  or  service  for 
the  benefit  of  the  plaintiffd;  and  further,  that  if  it  were  of  a 
public  character,  within  the  meaning  of  the  constitution,  no 
reasonable  compensation  has  been  provided  for  the  damage 
sustained  by  the  defendant. 

Let  us  examine  these  pretensions.  And  firsts  was  the  enter- 
prise of  the  plaintiffs  so  far  of  a  public  nature  as  to  come  with- 
in the  meaning  of  the  constitution,  and  to  require  the  appro- 
priation of  the  property  of  the  defendant  to  carry  the  under- 
taking of  the  plaintiffs  into  effect? 

The  design  was  to  construct  a  dam  or  dams,  for  the  purpose 
of  obtaining  a  head  and  fall  of  the  waters  of  a  navigable  arm 
of  the  sea,  whereby  to  work  grist-mills,  iron  manufactories,  and 
other  mills,  for  other  useful  purposes,  and  also  to  make  an 
avenue  or  highway  over  the  dams  for  the  accommodation  of  all 
persons,  cattle,  horses,  and  carriages,  for  a  fixed  rate  of  toll. 

To  effect  these  objects,  the  right  to  obstruct  the  navigable 
water  or  arm  of  the  sea  by  the  dams,  and  the  right  to  pen  up 
the  tide  water  in  a  full  basin,  and  so  to  raise  a  head  of  water, 
must  be  obtained.  And  the  right  to  exclude  the  tide  waters 
from  the  empty  basin  into  which  the  waters  of  the  full  basin 
should  run,  must  also  be  obtained.     The  receiving  basin  would 
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be  empty  at  low  water,  and  the  gates  shut  against  the  sea;  the 
pond  would  be  filled  by  the  flow  of  the  tide,  aud  kept  in  by  tlie 
gates;  and  thus  a  perpetual  mill  power  of  great  extent  would 
be  acquired.  Connected  with  these  water  powers,  the  dam»  or 
ayenue  from  Beacon  street  to  Sewall's  point  in  Brookline,  made 
a  prominent  subject  in  the  consideration  of  the  enterprise,  and 
fixing  its  character,  viz.,  whether  it  should  be  considered  as 
one  merely  of  a  private  nature,  or  as  one  involving  great  objeots 
of  public  utility. 

The  owners  of  the  upland  owned  the  flats  ground  to  the  ex- 
tent of  one  hundred  rods.  The  commonwealth  had  the  title  to 
the  flats  beyond.  So  far  as  it  regarded  the  right  of  the  public, 
it  is  not  contended  but  that  the  corporation  acquired  it  by  the 
act  of  the  legislature.  But  the  flats  between  the  upland  and 
those  belonging  to  the  commonwealth  must  be  subjected  to  the 
control  of  the  corporation,  or  they  could  not  cany  their  under- 
taldng  into  effect. 

Here  was  a  creation  of  an  immense  perpetual  mill  power,  aa 
well  as  a  safe  and  commodious  avenue,  in  and  over  the  wast^e 
waters  of  the  ocean,  and  adjoining  to  a  great  city.  We  should 
be  at  a  loss  to  imagine  any  undertaking  of  an  individual  or 
association  of  persons  with  a  view  to  private  emolument,  in 
which  the  public  had  a  more  certain  and  direct  interest  and 
benefit. 

It  was  conceded  in  the  able  argument  for  the  defendant  that 
the  toll  bridge  or  avenue  might  be  sustained,  so  far  as  it 
affected  the  property  of  individuals,  upon  the  same  principles 
that  are  applicable  to  turnpike  roads,  where  the  lands  of  indi- 
viduals are  taken  by  the  road  proprietors  (with  a  view,  indeed, 
to  the  tolls),  because  there  is  a  right  in  the  public  to  pass  on 
the  avenue,  paying  toll  as  on  a  highway.  But  it  is  said  that 
the  analogy  fails,  when  applied  to  laying  bare  the  flats,  in  order 
to  get  the  water  power  for  mills,  because  the  public  have  no 
right  in  respect  to  the  manufactories,  as  they  have  to  travel 
upon  the  turnpike  roads.  But  the  public  may  be  well  said  to 
be  paid  or  compensated  in  the  one,  as  well  as  in  the  other  case; 
and  are  benefited  by  the  one  improvement  as  well  as  by  the 
other.  Take  t<he  grist-mill  established  in  this  city  as  an  ex- 
ample. Is  it  of  no  benefit  to  have  the  com  ground  near  to  the 
inhabitants,  rather  than  at  a  distance?  "But  you  can  not 
compel  the  miller  to  grind  your  com  for  the  toll,  as  yon  may 
the  proprietors  of  the  turnpike  to  let  you  travel  over  the  road 
for  a  toll/'    If  there  be  not  an  actual,  there  is  a  moral  naeeo* 
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sity  imposed  upon  the  owner  of  the  mill  to  accommodate  the 
public  to  the  extent  of  his  power.  Who  ever  heard  of  a  refusal? 
And  in  regard  to  tbe  manufacturing  establishments,  is  it  nothing 
to  the  public  that  great  numbers  of  citizens  have  the  means  of 
employment  brought  to  their  homes  ?  And  are  not  the  pro- 
prietors obliged  to  give  employment  ?  They  can  not  carry  their 
works  on  without  labor,  and  who  that  is  disposed  to  industry, 
and  to  that  kind  of  employment,  is  prevented  from  its  exercise? 
This  becomes  a  matter  of  interest,  which  will  certainly  direct 
and  govern  the  parties.  And  it  is  among  the  most  pleasant 
considerations  attending  this  branch  of  the  subject,  that  the  in- 
terest or  benefit  arising  from  manufactaring  establishments  is 
distributed  quite  as  much,  and  oftentimes  more,  among  the 
laborers  and  operatives  than  among  the  proprietors  of  the  works* 

But  it  is  no  sure  test  of  the  public  exigency  that  the  land 
owner  shall  have  a  certain  right  to  use  the  thing  thus  brought 
into  operation.  Take  an  aqueduct,  for  example,  brought  by  tho 
enterprise  and  capital  of  individuals,  through  lands  of  others 
for  the  use  of  a  city,  paying  all  the  damages  for  the  taking  of 
the  waters  at  the  spring,  and  for  the  digging  up  of  the  soil  of 
strangers  in  order  to  conduct  it.  Those  strangers  have  no  right 
to  the  water  thus  brought  into  the  city,  unless  the  proprietors 
of  the  aqueduct  shall  permit  it.  And  can  it  be  questioned  that 
the  legislature  might  subject  the  lands  of  individuals  to  the 
control  of  the  associated  proprietors  to  obtain  such  a  public  bene- 
fit? Who  could  say  that  the  public  exigencies  did  not  require 
individuals  to  grant  the  necessary  privileges  for  a  proper  com- 
pensation, to  carty  such  a  work  into  effect?  It  would  be  for 
the  interest  of  the  proprietors  to  furnish  the  water  at  a  reasona- 
ble price. 

The  plaintiffs  are  an  authorized  association  to  procure  water 
power  to  drive  mills  of  various  kinds  by  tide  waters.  How 
does  it  differ  in  principle  from  the  effecting  of  such  an  intent 
by  fresh  water,  and  thereby  subjecting  the  lands  of  others  to 
the  service  of  the  mill  owner  ?  For  more  than  a  centary  the 
mill  owner  has  had  the  right  to  raise  a  head  or  pond  of  water 
by  flowing  the  lands  of  others,  paying  the  damage.  In  many 
such  cases  valuable  meadows  have  been  inundated,  and  thus 
private  property  has  been  taken,  without  the  Cv')nsent  of  the 
owners,  excepting  only  as  they  may  be  supposed  to  have  con- 
sented to  the  laws  made  by  the  legislature.  But  for  those  mill 
acts,  as  they  are  called,  the  mill  owner  would  have  been  liable  for 
the  damages  at  common  law,  or  the  owner  of  the  land  might  hava 
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removed  the  dam  as  a  private  nuisance.  But  under  and  in  Tir> 
tue  of  those  acts  the  dam  is  protected;  it  is  no  longer  remova* 
ble  as  a  nuisance;  and  the  owner  of  the  land  is  thereby  de- 
prived of  the  entire  dominion  of  his  soil,  because  the  public 
good  required  the  sacrifice  at  his  hands,  for  a  reasonable  price. 

The  old  statutes  speak  of  mills  as  greatly  beneficial  to  the 
public.  The  preamble  of  Prov.  Stat.,  8  Anne,  c.  1,  an  act  for 
the  upholding  and  regulating  of  mills,  recites  that  they  some* 
times  fall  into  despair,  and  are  rendered  useless  and  unservice- 
able, if  not  totally  demolished,  to  the  hurt  and  detriment  of 
the  public,  as  well  as  the  loss  to  the  partners  who  are  ready  to 
rebuild,  etc.  So  the  Prov.  Stat.,  12  Anne,  c.  8,  speaks  of  "  milla 
serviceable  to  the  public  good  and  the  benefit  of  the  town," 
and  gives  to  the  mill  owners  liberty  to  continue  and  improve 
the  pond  for  their  best  advantage,  without  molestation,  paying 
damages  for  raising  the  water,  etc.  The  Prov.  Stat. ,  1  Geo.  II. , 
o.  4,  gave  treble  damages  for  the  trespass  of  taking  up,  breaking 
down,  or  damnifying  any  dam  made  use  of  for  the  inclosing  of 
water  improved  for  the  benefit  of  any  mill,  etc. 

These  acts  were  revised  by  the  statute  1795,  c.  74,  which  pro- 
iddes  that  the  mill  owner  may  flow  any  lands  not  belonging  to 
him  (not  merely  a  small  quantity,  as  in  the  statute  12  Anne), 
which  shall  be  found  necessary  to  raise  a  suitable  head  of  water 
to  work  his  mill,  paying  damages,  etc.  The  jury,  however,  are 
to  determine  how  far  the  public  convenience  and  the  circnm- 
stances  of  the  case  do  justify  such  flowing. 

The  statute  1824,  c.  153,  provides  for  the  recovery  of  dam- 
ages  sustained  by  the  owner  of  the  land,  either  above  or  below 
the  mill.  And  the  statute  1825,  c.  109,  gives  the  mill  owner  a 
right  of  tendering  the  amount  of  the  damages,  thus  patting 
trespass  and  contract  upon  the  same  footing;  and  it  further 
limits  the  claim  to  two  years  before  the  process,  etc. 

Now  we  have  nothing  to  do  with  the  expediency  of  those 
various  mill  acts,  but  it  is  certainly  apparent  that  the  l^^islar 
ture  have  considered  it  for  the  public  good  to  encourage  the 
erection  of  mills,  and  have  subjected  the  property  of  the  citizens 
to  the  control  of  the  mill  owners,  they  paying  the  damage. 
In  these  cases  the  damage  has  been  sustained  by  reason  of 
the  flowing  of  the  lands.  But  in  the  case  at  bar,  the  damage  ia 
in  laying  bare  the  flats  of  the  tide  water,  so  as  to  make  a  fall 
for  the  water  in  the  pond  or  full  basin.  But  we  do  not  per« 
ceive  that  there  is  any  difference  in  the  principles  applicable  to 
the  two  cases.    The  object  in  each  is  to  get  a  head  and  faU,  for 
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mill  purposes.  In  one  caee^  having  a  fall,  you  flow  meadows 
and  upland  to  get  a  head;  in  the  other,  having  a  head,  joa 
empty  or  lay  bare  the  flats  to  make  a  fall.  In  each  ease  a  head 
and  fall  are  obtained  for  the  water  power.  In  each  case  tbe 
mill  owner  operates  on  the  lands  of  other  persons,  and  the  dam- 
age, it  should  seem,  can  not  be  greater  where  the  land  is  made 
bare,  than  where  it  is  overflowed.  The  soil  in  each  ease  is  in 
the  owner,  and  he  may  use  it  in  any  way  which  is  not  inconsist* 
ent  with  the  rights  granted  to  the  mill  owner.  But  he  may  do 
nothing  more;  for  we  can  not  accede  to  the  position  of  the 
learned  counsel  for  the  defendant,  that  he  has  a  right  to  fill  up 
his  flats  ground,  and  so  to  diminish  the  reservoir.  The  fallacy^ 
we  think,  consists  in  taking  it  for  granted  that  the  legislature 
had  no  authority  to  make  the  grant  to  the  corporation,  and  to 
subject  the  lands  of  the  defendant  to  the  service  claimed.  If 
it  were  not  necessary  thus  to  affect  the  property  of  the  defend* 
ant  for  public  uses,  the  argument  would  be  sound;  but  if  the 
public  exigencies  required  the  appropriation  of  the  defendant's 
property  to  the  extent  defined  in  the  grant  to  the  corporation, 
they  being  accountable  in  damages,  then  it  would  seem  clearly 
to  follow  that  the  defendant  can  not  lawfully  do  any  act  or 
thing  which  shall  counteract  the  grant.  It  should  be,  so  far  as 
regards  these  parties,  just  as  if  the  defendant  had,  for  a  con* 
sideration  paid,  granted  to  the  plaintiffs  the  right  which  they 
now  claim  under  the  legislative  grant.  To  recur  again  to  the 
example  of  the  aqueduct — ^would  it  be  lawful  for  one  through 
whose  lands  it  has  been  conducted  by  the  authority  of  the  legis- 
lature, and  who  has  been  paid  his  damages,  would  it  be  lawful 
for  him  to  cat  off  the  pipes,  under  the  claim  to  dig  upon  his 
own  land  to  any  depth  he  pleased  ? 

The  principle  is,  that  the  lands  of  individuals  are  holden 
subject  to  the  requisitions  of  the  public  exigencies,  a  reasonable 
compensation  being  paid  for  the  damage.  It  is  not  taking  the 
property  of  one  man  and  giving  it  to  another.  At  most,  it  is  a 
forced  sale,  to  satisfy  the  pressing  want  of  the  public.  Now 
this  is  as  it  should  be.  The  will  or  caprice  of  an  individual 
would  often  defeat  the  most  useful  and  extensive  enterprises,  if 
it  were  otherwise.  Property  is  nevertheless  sufficiently  guarded 
by  the  constitution.  The  individual  is  protected  in  its  enjoy- 
ment, saving  only  when  the  public  want  it,  not  merely  for  orna- 
mental, but  for  some  necessary  and  useful  purposes.  Then, 
indeed,  the  owner  must  part  with  it  for  an  equivalent. 

It  was  argued  for  the  defendant,  that  here  was  no  jury  to  as* 
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oertain  the  extent  to  which  the  plaintiffs  might  flow  or  lay  bare 
the  flats.  And  it  seems  to  us  that  a  jury  was  altogether  on- 
necessary,  because  the  legislature  for  themselTes,  being  upon 
the  spot,  upon  a  full  view  and  consideration  of  the  matter,  de- 
termined and  ascertained  the  extent  as  well  as  the  .public  exi- 
gency of  the  grant. 

It  has  been  argued  that  the  legislature  expected  the  plaintiflb 
would  obtain  the  consent  of  the  owners  of  the  flats  ground.  If 
that  were  so,  and  the  expectation  were  not  realized,  it  would 
become  necessary  that  the  legislative  power  should  enable  the 
plaintiffs  to  effect  their  enterprise.  And  besides,  by  providing 
for  damages  which  might  be  sustained,  the  legislature  must 
have  contemplated  the  case  which  might  happen,  of  a  dissent  of 
some  persons  whose  properly  might  be  injured. 

The  contracts  which  were  made  between  the  petitioners  and 
the  town  of  Boston,  were  ratified  by  the  legislature,  as  if  they 
had  been  made  by  the  corporation  and  the  town.  But  the  de- 
fendant did  not  come  into  any  contract  with  the  petitioners  or 
the  corporation,  affecting  his  own  private  property.  He  is  not 
to  be  affected  by  those  contracts  in  any  way,  advantageously  or 
injuriously,  but  he  stands  upon  his  own  rights  as  regulated  by 
the  law. 

It  was  said  that  it  was  not  necessary  that  the  plaintiffs  should 
have  the  whole  of  the  flats  to  give  effect  to  the  legislative  grant, 
though  it  seemed  to  be  admitted  that  the  whole  was  necessaiy 
for  the  completion  of  the  plaintiffs'  enterprise.  But  the  grant 
seems  to  us  to  embrace  the  whole  which  the  plainti£b  claim. 
They  were  authorized '*  effectually  to  exclude  the  tide  water, 
and  to  form  a  reservoir  or  empty  basin  of  the  space  between  the 
dam  from  [Charles  street]  and  Boston  Neck."  The  defendant's 
land  is  between  those  termini. 

We  are  clearly  of  opinion  that  the  grant  to  the  Boston  and 
Boxbury  Mill  Corporation  was  well  warranted  by  the  puUie 
exigencies,  and  that' the  undertaking,  although  commenced  with 
a  view  to  the  private  advantage  of  the  stockholders,  promised 
to  be  of  immense  and  certain  utility  to  the  state.  That  antici" 
pation  has  been  fully  realized,  so  far  as  it  related  to  the  public. 
We  regret  that  it  did  not  prove  beneficial  io  the  enterprising 
projectors. 

But  it  is  contended  that  there  was  no  reasonable  compensa- 
tion provided  for  the  injury  which  the  defendant  has  sustained. 

Let  us  examine  the  act  in  that  respect.  By  the  sixth  section 
it  is  provided,  that  any  person  or  corporation  sustaining  any  dam* 
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age  by  the  building  of  the  dams,  etc.,  "  or  from  the  exercise  of 
any  of  the  rights  and  powers  given  to  the  corporation,"  may 
have  the  same  ascertained  (if  there  be  any),  in  the  first  place  by 
a  committee  to  be  appointed  by  the  court  of  common  pleas,  and 
if  their  report  should  not  be  satisfactory,  then  may  have  the 
same  tried  and  deteimined  by  a  jury.  The  committee  are  to 
inquire  "  whether  any  damage  has  been  sustained  from  the 
causes  aforesaid,  and  if  any,  they  shall  estimate  the  same,  and 
where  the  damage  is  annual  they  shall  so  declare  the  same  in 
their  report." 

It  is  said  by  the  counsel  for  the  defendant  that  this  provision 
was  wholly  inadequate;  that  the  defendant  was  benefited  by 
having  his  land  relieved  from  the  tide  water;  that  there  was  no 
present  damage,  and  no  provision  for  damage  which  should 
thereafter  arise.  And  it  was  said  further,  that  the  corporation 
had  done  no  act  in  taking  the  defendant's  land,  so  as  to  enable 
him  to  make  any  claim  for  damages. 

These  suggestions  are  more  ingenious  than  sound.  The  de- 
priving one  of  the  beneficial  use  of  his  lands  is,  in  the  sense  of 
the  law,  a  taking  of  his  lands.  It  would  be  very  clear  in  the 
case  of  flowing.  But  the  principle  is  the  same  in  laying  bare 
the  lands.  In  each  case,  the  absolute,  unqualified  use  of  the 
soil  is  taken  away.  The  owner  can  not,  as  we  have  seen,  coun- 
teract the  effect  of  the  grant,  by  filling  up  his  land,  in  the  one 
case,  any  more  than  in  the  other.  He  has  the  fee  remaining 
in  him,  subject  only  to  the  right  of  the  mill  owner  to  flow,  or 
to  lay  bare  the  land,  in  order  to  obtain  the  water  power  for  mill 
purposes.  When,  therefore,  the  plaintiffs  had  built  their  dams, 
and  excluded  the  water  from  the  defendant's  flats,  for  an  empty 
basin,  there  was  in  one  sense  a  taking  of  the  defendant's  land. 
He  thenceforward  might  claim  any  damage  which  he  sustained 
from  the  diminished  right  to  use  his  land  as  he  pleased.  Before 
the  legislative  grant,  the  defendant  might  have  filled  up  hia 
flats  ground  to  a  certain  extent,  not  interfering  with  the  rights 
of  others.  After  the  grant,  he  could  not  lawfully  do  it. 
He  was  deprived  of  the  complete  dominion  and  use  which 
he  enjoyed  before.  If  he  sustained  any  damage  from  that 
interference  with  his  land,  it  accrued  presently.  If  it  were 
waste  property  and  no  real  injury  was  sustained,  that  might 
well  operate  with  a  reasonable  man  to  prevent  any  claim  for 
damage.  The  corporation  then  asserted  their  right  to  lay 
bare  the  defendant's  flats  forever.  They  took  the  defend- 
ant's land  for  their  mill  operations  as  effectually  as  the  mill 
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owner  upon  a  fresh-water  stream  takes  the  land  above  by 
flowing.  The  mill  owner  in  each  case  claims  an  easement  in 
the  soil  of  another.  To  that  extent  the  owner  of  the  land 
may  claim  damage,  and  a  present  damage,  for  any  injury  or 
diminution  in  the  value  of  his  estate,  which  mav  be  redressed 
in  the  mode  pointed  out  in  the  act  of  the  legislature. 

These  views  of  the  case  have  led  us  to  a  clear  opinion,  that 
the  judgments  should  be  for  the  plaintiffs,  with  damages  (bj 
consent  in  such  event)  at  one  dollar,  and  full  costs  of  suit 

Shaw,  C.  J.,  did  not  sit. 


Cited,  as  illustrating  what  nses  were  public,  in  TcUbU  v.  Hudaon^  16  Gfaj* 
426;  Haaxn  v.  Esaex  Company,  12  Cnsh.  478;  Boston  Water  Power  Co.  v. 
Boston  etc,  B.  R.  Co,,  23  Pick.  397;  CommonioeaUk  v.  Essex  Company ,  13 
Gray,  250,  where  it  waa  determined  that  the  establishment  of  a  great  water 
power  for  manufacturing  and  mechanical  purposes,  and  for  improving  the 
navigation  of  rivers  by  locks  and  canals,  was  a  public  object;  and  in  Lcwdl 
V.  Boston,  111  Mass.  464,  where  it  is  said:  *' And  the  language  of  the  court, 
used  arguendo,  has  been  sometimes  such  as  to  imply  that  the  growth  and 
prosperity  of  manufacturing  and  other  industrial  enterprises  were  of  such 
importance  to  the  public  welfare  as  to  justify  the  exercise  of  the  right  of 
eminent  domain  in  their  behalf,  as  a  pubUo  use."  In  explanation  of  the  act 
of  1814,  it  is  said,  in  Commonwealth  v.  City  of  Roxhury,  9  Gray,  499,  that  it 
conveyed  no  words  of  grant  of  soil  to  the  corporation,  but  simply  conferred 
upon  it  an  easement,  an  incorporeal  hereditament;  and  in  Storm  v.  Manchaug 
Co,,  13  Allen,  13,  it  is  further  remarked  that  the  same  construction  abould 
not  be  given  to  the  mill  acts;  for  in  the  case  of  the  act  of  1814,  incorporatiQg 
the  Boston  and  Bozbury  mill  corporation,  a  specific  power  waa  oonfeRvd 
upon  the  corporation  enabling  them  to  use  specific  property. 

What  Uses  are  Public,  justifying  the  taking  of  property  therefor:  8ee 
the  note  to  Beekman  v.  Saratoga  etc.  B.  B.  Co.,  22  Am.  Dec.  679. 

Pbtvate  Property  mav  be  Taken  for  a  Public  Street:  Liomgtttcm  v. 
Mayor  qf  N.  T,,  22  Id.  622. 

Interests  of  Riparian  Owners  in  a  Stream  of  water  may  be  taken  for 
A  public  use:  Cooper  v.  WilUams,  22  Id.  746. 

The  Eioht  to  Take  Private  Property  for  Pubuo  Pubposes,  on  the 
payment  of  a  reasonable  compensation:  See  the  above  references,  and  Baker 
V.  Boston^  22  Am.  Dec.  421;  Attomey^general  v.  Stevens,  Id.  626^  and  the 
note!  thereta 


Oapen  v.  Foster. 

[12  PxczKBQia,  4B5.] 

A  Selectman  who  Denies  to  a  Citizen  his  Right  of  Votino,  is 

in  an  action  for  damages. 
Tbb  Law  Pkotidikg  for  the  Registration  of  Voters  does  not  add  a  nev 

qualificatioi\  to  those  prescribed  by  the  constitution,  but  is  a  highly  rea- 

sonable  and  uieiul  regulation,  calculated  to  promote  peace,  order,  and 

purity  in  elec**.'*n.»  and  iy  v^lii. 


March,  1832.]  Capen  v.  Foster.  633 

Idkm. — Still,  if  the  provision  of  this  law  is  such  as  to  afford  the  voter  no  op- 
portunity to  know  seasonably  whether  his  name  is  on  the  list  or  not,  and 
to  have  it  inserted  if  previously  omitted,  it  would  constitute  a  serioos 
objection  to  its  validity. 

Cause  submitted  on  the  following  facts:  The  plaintiff  was  a 
resident  of  the  seyenth  ward,  of  more  than  the  age  of  twenty- 
one  years,  had  paid  state  and  county  taxes  assessed  to  him,  and 
was  qualified  according  to  the  constitution  to  vote  at  elections 
for  governor,  etc.  At  an  election  held  on  the  fourth  of  April, 
1831,  for  governor,  etc.,  of  Massachusetts,  the  plaintiff  offered 
to  the  defendants,  being  the  warden  and  inspectors  of  the  elec- 
tions in  the  ward  where  the  plaintiff  resided,  his  vote  for  cer- 
tain persons  to  be  governor,  etc.,  but  the  defendants  refused  to 
receive  the  same,  because  his  name  was  not  on  the  list  of  quali- 
fied voters  of  the  ward. 

The  Stat.  1821,  c.  110,  establishing  the  city  of  Boston,  pro- 
vided, in  section  24,  that  prior  to  city  and  state  elections,  it 
should  be  the  duty  of  the  mayor  and  aldermen  to  make  out  lists  of 
all  the  citizens  of  each  ward,  qualified  to  vote  at  such  election, 
in  the  manner  in  which  selectmen  and  assessors  of  towns  are 
required  to  make  out  similar  lists  of  voters;  and  it  should  be 
the  duty  of  the  mayor  and  aldermen  to  deliver  such  Hst  of  the 
voters  in  each  ward  to  the  clerk  of  the  ward,  to  be  used  by  the 
wardens  and  inspectors  thereof  at  such  election;  and  no  person 
should  be  entitled  to  vote  at  such  election,  whose  name  was  noi 
borne  on  such  list;  and  to  prevent  frauds  and  mistakes,  in  sucb 
elections,  it  should  be  the  duty  of  the  inspectors,  in  each  ward^ 
to  take  care  that  no  person  should  vote  whose  name  was  not  sf 
borne  on  the  list  of  voters. 

The  third  amendment  of  the  constitution,  prescribing  that 
every  citizen  having  certain  qualifications  shall  be  entitled  to 
vote,  does  not  require  his  name  to  be  borne  on  any  list. 

The  question  submitted  was  whether  the  statute  requiring  a 
voter's  name  to  be  listed  was  constitutional.  The  defendants 
were  to  be  defaulted  or  the  plaintiff  nonsuited,  depending  upon 
the  court's  opinion  concerning  this  question. 

O,  Blake  and  Curtis,  for  the  plaintiff,  cited  WUliama  v.  Whit' 
vng,  11  Mass.  432;  Lincoln  v.  Hapgood,  Id.  855. 

fl 

J,  Pickering,  cUy  solicitor,  for  the  defendants,  cited  Anc. 
Charters,  etc.  105;  Stat.  1780,  c.  26;  Stat.  1795,  c.  55;  Stat. 
1798,  c.  81;  Stat.  1800,  c.  74;  Stat.  1802,  c.  116;  Stat.  1804.  c. 
117;  Stat.  1822,  c.  104. 
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By  Court,  Shaw,  0.  J.  Questions  affecting  the  construction 
of  the  constitution  of  the  commonwealth,  and  the  political  and 
civil  rights  and  privileges  of  the  citizens  depending  on  it,  are 
entitled  to  the  fullest  and  most  deliberate  consideration  when 
drawn  into  judicial  discussion.  Upon  a  correct  decision  of 
these,  the  security  and  harmony  of  our  well-balanced  system  of 
free  and  popular  government  mainly  depend. 

It  has  been  regarded  as  a  question  of  doubt  and  difficulty, 
whether  upon  strict  principle  a  public  officer  who  acts  honestly 
and  according  to  the  best  of  his  judgment,  in  the  discharge  of 
his  duty,  and  who,  through  such  honest  mistake  and  error  of 
judgment,  denies  to  a  citizen  his  right  of  voting,  should  be  an- 
swerable in  an  action  for  damages.  But  considering  the  utility 
of  haviug  a  plain  and  perfect  remedy,  in  case  of  so  much  import- 
ance, and  the  difficulty  which  there  would  be  in  bringing  ques- 
tions of  this  sort  to  the  test  of  judicial  determination,  were  not 
each  individual  citizen  permitted  to  vindicate  his  own  particular 
right  as  a  voter,  before  a  competent  judicial  tribunal;  and  con- 
sidering that  the  question  of  damages  will  always  be  in  the 
hands  of  a  jury  who  will  take  care  to  give  slight  damages,  when 
the  object  is  principally  to  settle  a  really  disputed  and  doubtful 
right,  and  when  the  municipal  officers  have  acted  honestly  and 
in  good  faith,  it  has  been  decided  upon  great  considerations  of 
public  policy  that  such  an  action  may  be  sustained:  Kiiham  v. 
Ward,  2  Mass.  236;  Lincoln  v,  Eapgood,  11  Mass.  350.  This, 
therefore,  is  not  now  considered  an  open  question. 

These  decisions,  however,  apply  only  to  selectmen,  whose 
duty  it  is  both  to  determine  upon  the  claim  of  the  Toter,  and  to 
receive  his  vote,  and  who,  by  refusing  to  receive  his  votei  do  at  the 
time  refuse  to  allow  his  claim.  It  perhaps  may  be  a  difibrent 
question,  whether  the  same  right  of  action  exists  against  the 
warden  and  inspectors  of  wards,  under  the  city  charter,  who,  aa 
the  law  stands,  are  merely  ministerial  officers,  authorized  to 
ascertain  the  identity  of  those  voters,  whose  names  are  borne 
on  the  lists  of  voters  delivered  to  them  by  the  mayor  and  alder- 
men, and  to  receive  the  votes  of  such  persons.  By  the  tenns  of 
the  act,  they  have  no  authority  to  add  any  name  to  the  list,  or  to 
receive  the  vote  of  any  person  whose  name  is  not  on  the  list,  or 
to  consider  or  determine  on  the  qualifications  of*  any  person 
offering  himself  as  a  voter.  It  may  therefore  be  still  considered 
as  au  unsettled  question,  under  the  peculiar  organization  of  the 
city  of  Boston,  whether  the  remedy  of  a  citizen,  who  has  bees 
deprived  of  his  right  of  voting,  is  by  an  action  against  the  war- 
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den  and  iDspectors,  or  the  mayor  and  aldermen,  or  against  either 
of  them  reBpectiyely,  as  it  shall  appear  upon  the  circumstances 
of  each  particular  case,  that  the  loss  of  such  right  has  been  oc- 
casioned by  the  failure  of  the  one  or  the  other,  in  the  discharge 
of  their  respective  and  appropriate  duties. 

But  the  present  case  has  been  argued  upon  grounds  more 
general,  and  entirely  independeut  of  the  particular  organiza- 
tion of  the  city.  The  clause  iu  section  24  of  the  act  incorporat- 
ing the  city,  provides  that  prior  to  every  election,  it  shall  be 
the  duty  of  the  mayor  and  aldermen  to  make  out  lists  of  all 
the  citizens  of  each  ward,  qualified,  etc.,  in  the  manner  in 
which  the  selectmen  and  assessors  of  toNvns  are  required  to 
make  out  similar  lists  of  voters.  And  it  shall  be  the  duty  of 
the  mayor  and  aldermen  to  deliver  such  list  to  the  clerk  of  the 
ward,  to  be  used  by  the  warden  and  inspectors  at  such  election, 
and  no  person  shall  be  entitled  to  vote  at  such  election,  whose 
name  is  not  borne  on  such  list.  And  to  prevent  frauds  and 
mistakes  it  is  made  the  duty  of  the  inspectors  to  take  care  that 
no  person  shall  vote  at  such  election  whose  name  is  not  so 
borne  on  the  list  of  voters.  These  provisions,  except  so  far  as 
they  are  modified  in  order  to  conform  to  the  peculiar  organiza- 
tion of  the  city,  ore  substantially  like  those  of  the  general  law 
regulating  elections:  Stat.  1822,  c.  104,  sec.  2.  This  provides  the 
manner  iu  which  selectmen  are  required  to  make  out  and  pub- 
lish lists  of  the  qualified  voters.  It  then  requires  that  the 
selectmen  or  moderator  shall  be  provided  with  a  complete  list 
«8  aforesaid  at  such  elections,  and  no  person  shall  vote  at  any 
election  whose  name  shall  not  have  been  previously  placed  on 
said  list. 

In  the  particular  provision,  in  regard  to  which  the  validity  of 
the  law  is  now  called  in  question,  viz.,  that  no  person  shall  vote 
at  an  election  whose  name  is  not  previously  placed  on  the  list  of 
voters,  the  mode  of  regulating  elections  in  the  city  and  in  all  the 
towns  of  the  commonwealth,  is  precisely  the  same.  It  appears 
by  the  facts  agreed,  in  the  present  case,  that  the  name  of  the 
plaintiff  was  not  borne  on  the  list  of  voters  at  the  time  his  vote 
was  rejected,  and  it  does  not  appear  that  he  had  previously  exam- 
ined the  lists,  or  applied  to  have  his  name  lAserted  on  the  lists. 
By  the  plain  and  express  terms  ui  the  law,  I  he  plaintifi^,  under 
these  circumstances,  was  prohibited  from  voting;  by  asserting 
the  right  therefore,  the  plaintiff  puts  in  issue  the  validity  of  these 
provisions  of  the  law.  And  the  case  for  the  plaintiff  is  put  upon 
the  ground  that  such  a  provision  is  a  restraint  upon  the  right 
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of  Totingy  inooDBistent  with  the  priyilagefl  seemed  by  the  con- 
Btitation  to  the  a  dzens;  that  theee  constitational  privileges  are 
above  and  beyond  the  control  of  the  legialative  power»  and  that 
all  Buch  laws  are  therefore  unconstitutional,  inoperative^  and 
void.  This  is  the  question  which  the  court  are  now  called  upon 
to  decide. 

On  the  part  61  the  plaintiff,  it  is  contended  that  the  constita- 
tion  itself  has  provided  the  qualifications  of  voters;  that  the 
law  in  question  prescribes  a  new  and  additional  qualificatioa; 
that,  as  such,  it  operates  as  a  restraint  upon  the  larger  privilege 
allowed  by  the  constitution  itself,  which  can  not  be  done  bj 
an  act  of  legislation. 

On  the  other  hand,  it  is  argued  that  the  right  of  Bufiage, 
being  secured  by  the  constitution  to  persons  having  certain 
specified  qualifications  of  age,  sex,  residence,  property,  and 
contribution  to  public  burdens,  it  was  for  the  constitution  itself 
either  to  direct  in  detail  the  time,  place,  and  manner,  in  which 
this  constitutional  right  should  be  exercised,  or  to  leave  this  to 
be  regulated  by  law;  that  so  far  as  this  is  done  by  the  constita* 
tion  itself  in  plain  terms  or  by  necessary  implication,  it  is  bind- 
ing and  conclusive;  but  where  it  is  not  so  done,  it  is  competent 
for  the  legislature  to  provide  for  the  exigencyp  by  a  law  acting 
uniformly  throughout  the  commonwealth. 

And  this  court  is  of  opinion,  that  in  all  cases,  where  the  con- 
Btitution  has  conferred  a  political  right  or  privilege,  and  where 
the  constitution  has  not  particularly  designated  the  manner  in 
which  that  rigbt  is  to  be  exercised,  it  is  clearly  within  the  jnsi 
and  constitutional  limits  of  the  legislative  power  to  adopt  any 
reasonable  and  uniform  regulations,  in  regard  to  the  time  and 
mode  of  exercising  that  right,  which  are  designed  to  secure  and 
facilitate  the  exercise  of  such  right,  in  a  prompt,  orderly,  and 
convenient  manner.  Such  a  construction  would  afford  no  war* 
rant  for  such  an  exercise  of  legislative  power  as,  under  the  pre- 
tense and  color  of  regulating,  should  subvert  or  injuriously 
restrain  the  right  itself. 

A  familiar  instance  of  the  case  of  providing  by  law  for  the 
exercise  of  one  of  the  most  important  rights  of  election,  is 
found  in  one  of  the  earliest  acts  passed  under  the  constitution. 
If  there  be  any  one  portion  or  member  of  our  frame  of  gov- 
emment  more  important  than  another,  it  is  surely  that  which 
provides  for  an  equal  representation  of  the  people  in  the  house 
of  representatives;  6nd  yet  the  constitution  made  no  provision 
in  regard  to  the  time  or  place  at  which  meetim^  should  be 
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held,  how  they  should  be  called  or  regulated,  or  how  the  result 
should  be  ascertained.  It  fixed  the  qualifications  of  voters  with 
precision,  and  left  all  the  rest  to  be  regulated  by  lavr.  Accord- 
ingly, within  a  few  months  after  the  adoption  of  the  constitu- 
tion, an  act  was  passed,  reciting  this  part  of  it,  and  that  no 
provision  was  made  for  convening  the  voters,  for  regulating  the 
meetings,  or  for  making  returns  of  the  persons  elected,  and  it 
then  proceeds  to  make  the  needful  regulations  upon  this  sub- 
ject: Stat.  1780,  c.  26,  since  repealed.  Here  it  is  manifest,  that 
although  the  qualifications  of  electors  of  representatives  were 
prescribed  by  the  constitution,  yet,  without  a  provision  by  law 
for  regulating  the  exercise  of  that  right,  the  constitution  itself 
would  be  nugatory.  It  can  not  be  doubted  that  this  is  a  just 
exercise  of  the  power  of  the  legislature  to  provide  for  the  exer- 
cise of  one  of  the  most  important  rights  of  suffrage,  and  with- 
out which  the  qualified  electors  would  be  unable  to  exercise  the 
right  itself  to  any  useful  or  effectual  purpose. 

Another  obvious  exercise  of  the  same  power  is  found  in  Stat. 
1798,  c.  31,  sec.  3,  which  provides,  that  it  shall  not  be  lawful 
for  the  selectmen  or  assessors  of  any  town,  district,  or  planta- 
tion, presiding  at  a  meeting  for  either  of  the  elections  therein 
recited,  including  those  of  governor  and  lieutenant-governor, 
senators  and  representatives,  electors  of  president  and  vice- 
president  of  the  United  States,  and  representatives  to  congress, 
to  receive  any  vote,  unless  delivered  in  writing  by  the  voter  in 
person. 

As  to  many  of  those  elections,  particularly  that  of  repre- 
sentatives, the  constitution  is  silent  upon  the  question,  whether 
the  votes  shall  be  given  personally  or  by  proxy,  viva  voce  or  by 
ballot.  But  for  this  law,  all  qualified  voters  might  claim  the 
right  of  voting  viva  voce,  or  by  proxy.  But  we  think  it  can  not 
be  doubted  that  this  is  a  just  exercise  of  legislative  power,  pro- 
viding an  easy  -and  reasonable  mode  of  exercising  the  constitu- 
tional right,  and  one  calculated  to  prevent  error  and  fraud,  to 
secure  order  and  regularity  in  the  conduct  of  elections,  and 
thereby  give  more  security  to  the  right  itself. 

That  part  of  the  constitution  which  provides  for  the  election 
of  senators  and  counselors,  goes  more  into  detail.  It  directs 
that  a  meeting  of  the  inhabitants  of  each  town  shall  be  held  on 
the  first  Monday  of  April  annually  (since  altered  to  another 
day),  to  be  called  and  warned  as  therein  required,  and  pre- 
scribes the  qualifications  of  voters.  It  then  goes  on  to  provide 
that  the  selectmen  of  the  several  towns  shall  preside  at  such 
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meetings  impartially,  and  shall  receive  the  votes  of  all  the  in*- 
habitants  of  such  town  present,  and  qualified  to  vote  fox 
senators. 

Whether  under  the  provision  that  the  selectmen  shall  preside 
and  receive  the  votes  of  all  qualified  voters,  such  selectmen  ore 
made  constitutionally  judges  of  the  qualifications  of  the  voters, 
or  whether  it  would  be  competent  for  the  legislature  to  vest 
that  authority  in  some  other  body,  it  is  not  necessary  now  to 
decide.  It  seems  that  sometimes  the  legislature  have  enter- 
tained the  opinion  that  it  was  competent  for  them  to  provide 
by  law  for  another  mode  of  deciding  on  these  qualifications,  by 
vesting  the  authority  in  the  towns,  or  in  the  assessors.  But 
taking  it  for  granted  that  the  authority  of  judging  of  the  quali- 
fications of  voters  is  by  this  provision  of  the  constitution  vested 
in  selectmen  of  towns,  as  long  as  that  form  of  municipal  organ- 
ization remains,  which  seems  the  more  probable  and  sound 
construction  of  the  constitution,  still  the  constitution  is  wholly 
silent  in  regard  to  the  time,  place,  and  manner,  in  which  such 
selectmen  shall  receive  evidence  of  the  qualifications  of  voters, 
and  how  the  result  shall  be  ascertained,  and  the  evidence  of  it 
manifested  and  preserved. 

The  right  of  any  individual  person,  claiming  the  privilege  of 
voting,  may  involve  an  inquiry  into  the  fact  of  citizenship,  sex, 
age,  domicile  within  the  commonwealth,  domicile  within  the 
town  or  district,  the  payment  of  taxes,  exemption  by  law  from 
the  payment  of  taxes,  and  the  fact  of  his  being  a  pauper,  or 
under  guardianship,  or  otherwise.  All  these  are  questions  of 
fact,  open  to  proof  of  various  kinds,  and  sometimes,  though 
rarely,  requiring  considerable  research  and  investigation.  Is 
there  anything  in  the  above  recited  provision  of  the  constitu- 
tion which  requires  the  selectmen  to  go  through  this  investiga- 
tion during  the  progress  of  the  polling,  and  whilst  many  other 
citizens,  whose  right  is  unquestioned,  and  proved  by  their  names 
being  previously  entered  on  the  list,  are  waiting  to  give  in  their 
ballots  and  retire  ?  There  is  no  express  *  requirement,  and  we 
think  there  is  no  implication,  arising  either  from  the  terms  of 
the  constitution,  or  from  the  nature  and  purposes  of  the  right 
of  voting,  which  obliges  the  selectmen  to  perform  this  duty, 
whilst  in  the  actual  performance  of  other  positive  duties,  re- 
quired by  the  express  direction  of  the  constitution,  and  in  the 
careful,  exact,  and  prompt  performance  of  which  the  public, 
the  whole  body  of  qualified  voters,  have  a  deep  interest. 

The  constitution,  by  carefully  prescribing  the  qualifications 
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of  Yoters,  ueceBsaiilj  requires  tbat  an  examination  of  the  claims 
of  persons  to  vote,  on  the  ground  of  possessing  these  qualifica< 
tions,  must  at  some  time  be  had  by  those  who  are  to  decide  on 
them.  The  time  and  labor  necessary  to  complete  these  inves- 
tigations must  increase  in  proportion  to  the  increased  number 
of  voters;  and,  indeed,  in  a  still  greater  ratio  in  populous  com- 
mercial and  manufacturing  towns,  in  which  the  inhabitants  are 
frequently  changing,  and  where,  of  necessity,  many  of  the 
qualified  voters  are  strangers  to  the  selectmen. 

If,  then,  the  constitution  has  made  no  provision  in  regard  to 
the  time,  place,  and  manner  in  which  such  examination  shall  be 
had,  and  yet  such  an  examination  is  necessarily  incident  to  the  ac- 
tual enjoyment  and  exercise  of  the  right  of  voting,  it  constitutes 
one  of  those  subjects  respecting  the  mode  of  exercising  the 
right,  in  relation  to  which  it  is  competent  to  the  legislature  to 
make  suitable  and  reasonable  regulations  not  calculated  to  de- 
feat or  impair  the  right  of  voting,  but  rather  to  facilitate  and 
secure  the  exercise  of  that  right. 

And  this  court  is  of  opinion,  that  the  provision  in  the  general 
law  regulating  elections,  and  that  in  the  act  incorporating  the  city, 
which  require  that  the  qualifications  of  voters  shall  be  previously 
offered  and  proved,  in  order  to  entitle  them  to  vote,  that  their 
names  shall  be  entered  upon  an  alphabetical  register  or  list  of 
voters,  is  highly  reasonable  and  useful,  calculated  to  promote 
peace,  order,  and  celerity  in  the  conduct  of  elections,  and  as 
such,  to  facilitate  and  secure  this  most  precious  right  to  those 
who  are  by  the  constitution  entitled  to  enjoy  it;  that  it  can  not 
be  justly  regarded  as  adding  a  new  qualification  to  those  pre- 
scribed by  the  constitution,  but  as  a  reasonable  and  convenient 
regulation  of  the  mode  of  exercising  the  right  of  voting,  which 
it  was  competent  to  the  legislature  to  make,  and  therefore  that 
these  legal  enactments,  not  being  repugnant  to  the  constitution, 
are  valid  and  binding  laws,  to  which  both  voters  and  presiding 
officers  at  elections  are  authorized  and  bound  to  conform. 

In  the  manner  in  which  these  lists  are  framed,  effectual  care 
seems  to  be  taken  to  secure  the  rights  of  electors.  The  lists  are 
first  to  be  prepared  by  the  collectors  of  taxes,  and  submitted  to 
the  selectmen,  who  are  to  revise  and  publish  the  same  for  the 
inspection  of  all  interested.  They  are  to  be  in  session  a  suffi- 
cient length  of  time  shortly  before  the  election,  and  for  an 
hour,  at  least,  on  the  day  of  meeting  and  before  the  opening  of 
the  meeting,  to  receive  evidence  of  the  qualifications  of  those 
whose  names  may  have  been  omitted.    Nothing,  therefore,  but 
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the  carelessness  or  neglect  of  the  Toter  himself,  or  some  acci- 
dent not  attributable  to  the  law  or  the  officers  who  are  to  exe- 
cute it,  can  deprive  him  of  the  power  of  proving  his  right,  and 
exercising  his  privilege;  and  against  these  it  would  be  difficult, 
either  by  legal  or  constitutional  provisions,  entirely  to  guard. 

It  was  contended  in  the  argument  for  the  plaintiff,  that  the 
act  incorporating  the  city  of  Boston,  and  providing  for  the  mode 
of  conducting  elections  therein,  makes  no  provision  for  the  pub- 
lication of  the  lists  of  voters  prior  to  each  election,  so  that  it  is 
impossible  for  a  voter  to  know  whether  his  name  is  borne  on  the 
list  or  not,  and  that  without  any  neglect  of  his  own,  his  right  of 
voting  may  be  defeated,  and  therefore  that  this  provision  is  not 
a  reasonable  regulation  in  regard  to  the  exercise  of  his  right. 
But  we  think  that  the  law  is  not  obnoxious  to  this  objection. 
The  act  of  incorporation  (Stat.  1821,  c.  110,  sec.  24)  provides 
that  prior  to  every  election  of  city  officers,  or  of  any  officers 
under  the  government  of  the  United  States  or  of  this  common- 
wealth, it  shall  be  the  duty  of  the  mayor  and  aldermen  to  make 
out  lists  of  all  the  citizens  of  each  ward  qualified  to  vote  in  such 
election,  in  the  manner  in  which  selectmen  and  {^sessors  of 
towns  are  required  to  make  out  similar  lists  of  voters,  etc. 

The  amendment  of  the  constitution  in  1820  had  previously 
invested  the  general  court  with  authority  to  erect  city  govern- 
ments, to  grant  them  powers  and  privileges  not  repugnant  to 
the  constitution,  to  prescribe  the  manner  of  calling  and  hold- 
ing public  meetings  of  the  inhabitants,  in  wards  or  otherwise, 
for  the  election  of  officers  under  the  constitution,  and  the  man- 
ner of  returning  the  votes  given  at  such  elections. 

It  was,  therefore,  manifestly  within  the  power  of  the  legislature 
to  provide  for  the  holding  of  elections  in  wards.  The  act  had 
previously  provided  (sec.  12)  that  all  the  powers  of  the  select- 
men, either  under  general  or  special  laws,  should  be  vested  in 
the  mayor  and  aldermen.  We  have  previously  seen  that  it  was 
one  of  the  powers  incident  to  the  office  of  selectmen,  to  make 
out  lists  of  voters  for  their  respective  towns,  previously  to  each 
election,  and  to  determine  upon  the  qualifications  of  voters. 
There  was,  therefore,  a  manifest  fitness  and  propriety  in  giving 
this  power  to  the  mayor  and  aldermen,  upon  the  incorporation 
of  the  city.  It  had  a  manifest  tendency  to  promote  the  purity 
and  regularity  of  elections  that  this  authority  should  be  vested 
in  one  body  for  the  whole  city,  instead  of  being  intrusted  to 
the  officers  of  wards.  It  would  tend  to  promote  uniformity  in 
the  rules  of  evidence  and  of  decision  upon  the  claims  of  voters. 
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and  to  prevent  fraudulent  attempts  to  vote  in  different  wards. 
To  accomplish  these  objects,  however,  where  the  election  was  to 
be  conducted  in  twelve  different  places,  it  was  still  more  neces- 
sary than  in  towns,  that  the  lists  should  be  closed  before  the 
polling  commenced.  Still,  if  the  provision  of  this  law  is  such 
as  to  afford  tbe  voter  no  opportunity  to  know  seasonably  whether 
his  name  is  on  the  list  or  not,  and  to  have  it  inserted  if  pre- 
viously omitted,  it  would  constitute  a  serious  objection  to  its 
validity.  But  as  already  said,  we  think  it  is  not  open  to  tbis 
objection.  By  tbe  provision  already  cited,  the  mayor  and  alder- 
men are  to  make  out  lists  of  voters  for  each  ward  in  the  manner 
in  which  selectmen  and  assessors  of  towns  are  required  to  make 
out  similar  lists  of  voters. 

This  act  was  passed  before  the  general  act,  already  cited, 
regulating  elections.  But  at  the  time  the  act  incoporating  the 
city  was  passed,  two  other  nets  were  in  force,  making  similar 
provisions  in  regard  to  the  making  out  lists  of  voters;  but  divid- 
ing the  duty  between  the  selectmen  and  assessors:  Stat.  1802, 
c.  116;  Stat.  1813,  c.  68. 

It  may  be  a  question  upon  the  construction  of  tho  clause  cited 
from  the  city  charter,  whether,  in  referring  to  the  manner  in 
which  lists  of  voters  are  required  to  be  made  by  selectmen  and 
assessors  of  towns,  it  looked  forward  to  such  laws  as  should, 
from  time  to  time,  be  passed  upon  this  subject,  or  whether  it 
regarded  the  duties  of  selectmen  and  assessors,  as  they  were 
then  established  by  law.  To  the  purposes  of  the  present  in- 
quiry, the  point  is  wholly  immaterial,  because,  by  the  laws  an 
they  then  stood,  and  by  the  act  passed  in  the  following  year,  it 
was  specially  required  that  the  lists  should  be  posted  up  a  cer- 
tain time  previous  to  the  election,  and  that  the  selectmen  or  as- 
sessors should  be  in  session  immediately  before  or  on  the  day  of 
the  election,  so  as  to  give  to  every  voter  the  means  of  knowing 
whether  bis  name  was  borne  on  the  list,  and  opportunity  to  place 
it  there  if  omitted.  And  we  are  of  opinion  that  by  this  refer- 
ence to  the  laws  then  in  force,  and  by  requiring  the  mayor 
and  aldermen  to  make  up  their  lists  of  voters  in  the  manner  in 
which  assessors  and  selectmen  of  towns  are  required  to  make 
similar  lists,  all  the  reasonable  and  beneficial  provisions  of 
those  laws  prescribing  the  duties  of  the  officers,  and  securing 
the  privileges  of  the  voters,  were  adopted  and  incorporated  in 
the  city  charter,  and  became  binding  and  obligatory  upon  the 
mayor  and  aldermen,  as  effectually  as  if  they  had  been  re-enacted 

and  extended  to  them  in  terms.    All  the  remarks,  therefore. 
Am.  Dbo.  Voim  xzm— ai 
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made  before  in  reference  to  the  reasonableness  of  these  regula- 
tions of  the  right  of  Toting  in  towns,  apply  with  equal  force  in 
regard  to  the  clause  in  the  act  of  incorporation,  regulating  the 
right  of  voting  within  the  city. 
Plaintiff  nonsuit. 


CoNsirnmoNALiTT  or  Registration  Laws.  — ^TheoonBtniction  gi^enby  CSuef 
Justice  Shaw,  in  Capen  v.  Foster^  to  laws  requiring  ▼oters  to  be  regiatered  in 
order  to  exercise  the  elective  franchise,  is  adopted  in  all  those  states  where 
registration  laws  are  not  forbidden  by  their  respective  constitutions.  In 
Texas  alone  the  requiring  the  registration  of  voters  is  prohibited  by  the  con- 
stitution: Art.  VI.,  sec.  4;  while  in  Pennsylvania,  Art.  VHI.,  sec.  7;  Wesi 
Virginia,  Art.  IV.,  sec.  12;  Arkansas,  Art.  III.,  sec.  2,  and  Nevada,  Art.  IL, 
■ec.  3,  with  respect  to  persons  in  the  military  and  naval  service  of  the  United 
States,  provisions  exist  against  the  passage  of  any  law  which  shall  nutke  an 
elector's  right  dependent  upon  a  previous  registration.  These  latter  proivi- 
sions,  however,  do  not  deny  the  right  of  the  legislature  to  pass  r^istration 
laws;  they  merely  deny  the  legislative  power  to  make  such  registration  the 
only  evidence  of  an  elector's  right  to  cast  his  ballot. 

The  theory  upon  which  the  validity  of  laws  for  registration  is  sustained,  ia 
as  is  stated  in  the  principal  case:  The  constitution  prescribes  who  are  to  have 
certain  privileges;  the  legislature  has  authority  to  establish  means  whereby 
those  who  are  entitled  to  these  privileges  may  be  ascertained.  The  registry 
is  but  evidence  of  the  possession  of  a  right,  of  the  fact  that  those  whoae 
names  it  contains  have  shown  that  thc^  have  the  qualificationa  required  by 
the  fundamental  law  of  the  state.  It  is  no  restriction  upon  the  ri^t  itself 
that  men  should  be  asked  to  furnish  evidence  of  it.  And  with  this  under- 
standing of  registration  laws,  they  have  been  repeatedly  passed  and  pia> 
nounced  constitutional:  Byltr  v.  Asher,  47  BL  101;  Edmonda  v.  Banbrnfy^  28 
Iowa,  267;  S.  C,  4  Am.  Rep.  177;  Auld  v.  Walton,  12  La.  An.  129;  Hyde 
V.  Brush,  34  Conn.  454;  State  v.  Baker,  38  Wis.  71;  Patterson  v.  Barlow,  60 
Pa.  St.  54;  Mo7iroe  v.  Collins,  17  Ohio  St  665.  That  this  is  not  the  only  eW. 
dence  of  the  fact  of  being  a  qualified  elector  is  expressly  stated  in  those  con- 
stitutional provisions  above  referred  to,  which  say  that  the  right  to  vote  shall 
not  be  dependent  upon  a  prior  registration.  And  the  statutes  of  those  states^ 
and  some  others,  provide  for  the  giving  of  other  evidence,  such  as  the  pio- 
duction  of  an  affidavit  at  the  polls,  the  oath  of  householders  of  the  district^ 
and  tho  like. 

This  distinction  between  the  right  to  vote  and  the  evidence  of  that  right  ia 
maintained  in  all  instances  where  it  is  contended  that  by  enacting  the  lawa 
providing  for  the  listing  of  electors  the  legislature  has  added  a  qualification 
to  those  required  by  the  constitution.  And  it  is  now  firmly  settled,  in  the 
absence  of  constitutional  prohibition,  that  registration  laws  maybe  passed  by 
the  state  legislature.  While  this  principle  is  uniformly  recognized,  it  ia  the 
manner  in  which  this  legislative  power  is  exercised  tliat  gives  rise  to  the  ob- 
jection that  the  particular  enactment  is  unconstitutional,  as  impairing  the 
rights  which  the  organic  act  confers.  For,  as  well  established  as  the  princi- 
ple itself,  is  its  limitation  that  an  enactment  intended  to  take  away  or  un- 
necessarily postpone  or  embarrass  the  right  of  election  would  be  set  aside  aa 
unconstitutional:  Commonwealth  v.  Maxwells  27  Pa.  St.  444;  Page  v.  Ail  n,  68 
Id.  351;  the  principal  case,  and  the  authorities  above  cited. 

Kboistrt  Law  Ivgreasino  thx  Period  or  Risidehgb. — It  is  a  oommon 
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feature  of  state  coiiBtitations  to  prescribe  a  period  of  residence  in  the  state  and  in 
the  district  necessary  to  entitle  one  to  vote,  and  to  provide  that  those  who  haye 
acquired  the  requisite  residence  shall  be  qualified  electors  of  that  state.  In 
seyeral  instances  laws  have  been  set  aside  on  the  ground  of  impairing  this 
constitutional  right.  The  constitution  of  North  Carolina  declared  that  he 
was  a  qualified  elector,  who,  having  a  certain  age  and  other  requisites,  had 
resided  one  year  in  the  state  and  thirty  days  in  the  city  or  town  where  he 
sought  to  vote.  A  registration  law  was  passed  which  provided  that  to  en« 
title  a  man  to  be  r^;istcrod  so  that  he  could  vote  at  a  town  election,  a  resi- 
dence of  ninety  days  was  necessary.  This  was  deemed  a  plain  destruction  of 
the  right  granted  by  the  constitution,  it  amounting  to  a  legislative  statement 
that,  although  a  man  did  possess  all  the  qualifications  demanded  by  that  in- 
strument, yet  those  were  not  sufiBcient  to  entitle  him  to  vote:  People  v. 
Canady,  73  N.  C.  198;  S.  C,  21  Am.  Rep.  465.  One  section  of  the  registry 
law  of  Pennsylvania,  applicable  to  the  city  of  Philadelphia,  provided  for  the 
insertion  on  the  register  of  omitted  names.  The  proof  that  the  claimant  was 
required  to  give  of  his  right  to  registration  was,  besides  his  own  oath,  the 
following:  "Each  person  so  claiming  to  be  entitled  to  vote  therein  [in  an 
election  division]  shall  produce  at  least  one  qualified  voter  of  said  division  as 
a  witness  of  the  residence  of  said  claimant  in  said  division  for  the  period  ol 
at  least  ten  days  next  preceding  the  general  election  then  next  ensuing, 
which  witness  shall  take  and  subscribe  an  affidavit  to  the  facts  stated  by 
him,  which  affidavit  shall  clearly  define  the  residence  of  the  i)erson  so  claim- 
ing to  be  a  voter."  A  majority  of  the  court,  in  Page  v.  Allerif  58  Pa.  St.  351, 
construed  this  provision  to  be  in  conflict  with  the  constitutional  guaranty 
that  a  ten  days  district  residence  was  all  the  residence  in  the  district  neces> 
sary,  on  the  ground  that  the  application  to  be  placed  on  the  registry  could 
not  be  made  later  than  ten  days  before  the  election,  and  that  to  require  the 
oath  of  a  witness  of  the  claimant's  residence  -  for  ten  days  next  preceding  an 
election,  necessarily  increased  the  residence  in  the  district  to  twenty  days  at 
least,  as  the  witness  could  not  testify  to  a  residence  that  had  not  happened. 
The  minority  in  this  decision  became  the  majority  in  Patterson  v.  Barlow,  60 
Pa.  St.  54,  by  a  change  in  the  membership  of  the  court,  and  it  was  then  de- 
cided that  that  provision  did  not  increase  the  residence  required  of  a  voter 
by  the  constitution.  Although,  it  is  clear  that,  had  this  been  thought  to  be 
its  effect,  it  would  not  have  been  sustained.  In  Wisconsin  v.  Williams^  5 
Wis.  308,  the  act  under  consideration  required  a  thirty  days  residence  in  the 
town  where  the  elector  offered  to  vote.  It  is  said  by  Whitton,  C.  J.,  on 
behalf  of  the  court:  "The  constitution  provides  that  if  a  person  possess  cer- 
tain qualifications,  and  has  resided  in  the  state  one  year  next  preceding  any 
election,  he  shall  be  deemed  a  qualified  elector  at  such  election;  while  the 
act  of  the  legislature  in  question  provides,  in  effect,  that  this  shall  not  be 
sufficient,  but  that  he  shall,  in  addition,  have  resided  for  thirty  days  previous 
to  the  time  when  the  election  is  holden,  in  tlie  town  where  he  offers  his  vote. 
We  have  no  doubt  that  the  legislature  have  the  power  to  provide  that  a  per- 
son who  has  a  right  to  vote  under  the  constitution  shall  bo  allowed  to  exer- 
cise this  right  only  in  the  town  where  he  resides,  because  this  would  be  only 
to  prescribe  the  place  where  a  right  which  he  possessed  under  the  constitu- 
tion shall  be  exercised,  and  fixes  upon  the  most  convenient  place  for  its 
exercise.  Such  a  provision  does  not  add  to  the  qualifications  which  the  con- 
stitution requires,  but  an  act  of  the  legislature  which  deprives  a  person  of  the 
right  to  vote,  although  he  has  every  qualification  which  the  constitution 
makes  necessary,  can  not  be  sustained." 
TheM  decisions,  amply  supported  by  reason,  lead  to  the  oooslusion  that 
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any  act  which  prescnbes  that  to  entitle  a  man  to  vote  he  mnst  be  registend, 
and  that  to  entitle  him  to  be  registered  he  mnst  have  a  residence  in  any  giveo 
place  greater  or  other  than  as  required  by  the  oonstitation  of  the  state,  is  in 
conflict  therewith  and  can  not  be  upheld. 

Eboistration  Laws  should  be  UimroRM,  and  shonld  be  calcnlatred  to 
assist  the  voter  in  establishing  his  right,  not  to  harass  or  impede  him. 
"What  the  legislature  can  not  do  directly,  it  can  not  do  by  indirection.  If 
it  has  no  power  expressly  to  deny  or  take  away  the  right,  it  has  none  to  de- 
fine it  away,  or  unreasonably  to  abridge  or  impede  its  enjoyment  by  laws 
professing  to  be  remedial.  The  power  of  the  legislature  in  snch  cases  is 
limited  to  laws  regulating  the  enjoyment  of  the  right,  by  facilitating  its 
lawful  exercise,  and  by  preventing  its  abuse.  All  reasonable  latitude  should 
be  allowed  to  the  legislature  in  the  exercise  of  this  power  of  regulation,  and 
every  reasonable  intendment  in  favor  of  the  constitutionality  of  laws  enacted 
for  that  purpose  should  be  made  by  the  courts.  Such  laws  are  not  to  be  held 
unconstitutional  unless  clearly  so,  and  if  they  will  at  all  bear  a  oonstnictioii 
which  makes  them  consistent  with  the  constitution,  they  are  to  receive  that 
construction  and  so  to  be  upheld.  The  true  line  between  laws  which  take 
away  or  abridge  the  right  of  suffrage,  and  thoee  which  may  lawfully  be 
enacted  to  regulate  its  exercise,  is  laid  down  by  the  supreme  court  of  Misii 
chusetts  in  Capen  v.  Foster ,  12  Pick.  488.  It  was  there  held,  substantially, 
that  laws  of  the  latter  description  must  be  reasonably  uniform,  and  im- 
partial, and  must  be  calculated  to  facilitate  and  secure  rather  than  to  subvert 
or  impede  the  exercise  of  the  right  to  vote:"  Monroe  v.  Collins^  17  Ohio  St 
665. 

The  statute  here  submitted  for  consideration  was  not  a  registration  law, 
but  was  one  branch  of  the  election  law,  relative  to  the  challenging  of  votera 
at  the  polls,  and  to  the  duty  of  clerks  and  inspectors.  Yet  the  language  of 
the  court  in  deciding  that  the  act  could  not  be  supported  as  a  law  to  facili- 
tate and  protect  the  right  of  suffrage  and  to  regulate  its  exercise  within  the 
scope  of  legislative  power,  is  applicable  to  registration  laws.  That  law  was 
especially  directed  against  those  who  had  a  "visible  admixture  of  Airioan 
blood,"  and  was  pronounced  unconstitutional  as  being  obnoxious  to  the  fel* 
lowing  objections: 

"Its  manifest  tendency  and  effect  are  to  subvert  instead  of  protect  tbs 
right  of  suffrage,  and  to  impede  instead  of  facilitate  its  exercise  in  a  pai^ 
ticular  class  of  voters.  If  it  acknowledges  their  right  at  all,  it  does  so 
grudgingly,  and  by  mere  implication.  It  discriminates  against  tiiem  in  all 
its  penalties,  its  liabilities,  and  its  safeguards,  as  well  as  in  regaid  to  the 
amount  and  kind  of  proof  required  of  them,  both  at  the  polls  and  in  oonrli 
of  justice.  It  therefore  lacks  the  element  of  fairness  and  impartiality  which 
should  characterize  all  laws  of  that  description.  Under  its  provisions,  folly 
carried  out,  not  one,  perhaps,  in  ten  of  the  class  proscribed  by  it  could  exeross 
the  right  of  voting.  It  presents  them  with  difficulties  and  impediments  at 
every  step;  such  that  if  they  are  not  absolutely  insurmountable,  a  quieit 
peace-loving  citizen  in  most  cases  would  choose  to  relinquish  his  ri^t  to  vols 
rather  than  to  encounter  them." 

The  question  of  the  necessity  of  uniformity  in  election  laws  was  disoosnd 
with  much  earnestness  in  the  Pennsylvania  cases  of  Page  v.  Allen,  58  Pk.  St. 
851,  and  Patterson  v.  Barlow,  60  Id.  54.  The  decision  in  the  former  case 
was  overruled  in  the  latter,  the  court  in  the  mean  time  having  undeiyBOoa  a 
change  by  the  resignation  of  Justice  Strong,  who  had  voted  with  the  major* 
ity  in  Page  v.  AlUn,  and  the  appointment  of  JusticA  Bead,  who  voted  in  tht 
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•nbeeqnent  case  with  the  former  minority.  The  constitation  provided  that 
elections  should  *'  be  free  and  equal.*'  The  majority  in  Page  v.  Allen  deemed 
certain  registration  laws  imposing  duties  upon  the  residents  of  Philadelphia 
sot  demanded  of  electors  elsewhere  in  the  state  as  infringing  upon  this  con- 
stitutional requirement,  as  being  vexatious,  and  as  adding  qualifications  not 
demanded  by  the  constitution.  But  the  minority,  when  they  became  the  ma- 
jority, in  Patterson  v.  Barloio,  said  that  uniformity  in  conducting  elections 
and  regulating  registration  was  not  enjoined  by  the  clause  "elections  shall  be 
free  and  equal;"  that  it  meant  only  that  each  man  should  be  allowed  to  vote 
without  intimidation,  and  that  his  vote  should  be  as  effective  as  the  ballot  of 
any  other  elector.  The  controversy,  however,  was  settled  in  conformity  to 
the  opinion  of  Judges  Sharswood  and  Thompson,  the  dissenting  members  of 
the  ooart  in  Pattenon  v.  Barlow,  by  the  constitutional  amendment  of  1873: 
*'A11  laws  regulating  the  holding  of  elections  by  the  citizens,  or  for  the  regis- 
tration of  electors,  shall  be  uniform  throughout  the  state:"  Art.  VIII.,  sec. 
7.  The  elaborate  dissenting  opinion  of  Chief  Justice  Thompson,  and  the 
opinion  of  Judge  Sharswood  at  nisi  prins,  clearly  enforce  the  rule  that  regis- 
tration laws  should  not  be  made  so  vexatious  or  so  embarrassing  as  to  impede 
or  diaoonrage  the  attempt  to  register.  It  was  further  decided  in  Page  v.  Al' 
len,  58  P&  St.  338,  that  no  regulation  was  valid  which  imposed  on  an  elector 
other  or  additional  taxation  or  assessments  than  those  provided  in  the  oonsti* 
tation. 

Counsel  in  Edmonds  v.  Banbury,  28  Iowa,  267;  S.  C,  4  Am.  Dec.  177,  raised 
the  objection  that  if  the  registration  law  before  the  court  providing  for  local 
refpatration  was  upheld,  it  would  be  competent  for  the  legislature  to  require 
all  voters  in  the  state  to  go  to  the  capital,  or  some  remote  place,  to  get  regis- 
tered. But  Chief  Justice  Dillon  replied:  "I  am  not,  however,  prepared  to 
admit  that  the  validity  of  such  a  supposed  law  is  by  any  means  a  logical  or 
proper  deduction  from  a  decision  upholding  the  present  enactment."  A  law 
which  should  put  electors  to  the  great  inconvenience  suggested  by  counsel 
would  clearly  operate,  if  sustained,  to  deprive  many  electors  of  the  right 
guaranteed  by  the  constitution,  and  would  be  invalid.  It  would  certainly 
aooomplish  indirectly  what  the  legislature  could  not  directly  do,  and  would 
bo  within  the  limitation  heretofore  mentioned,  that  registration  laws  should 
not  unnecessarily  postpone  or  embarrass  the  right  of  voting. 

RsoiffTRATiON  Laws  Closing  thb  Reoistkt  Several  Dats  befobe  thb 
EsMjnov. — ^Registration  laws  being  designed  to  give  residents  an  opportunity 
of  proving  their  right  to  vote,  should  be  as  broad  as  the  design,  and  shoald 
enable  him  to  obtain  that  proof  up  to  the  day  of  electiou.  If  the  registry  be 
eloeed  before  that  time,  it  is  clear  that  between  its  closing  and  the  day  of  the 
election  some  persons  may  have  acquired  the  qualifications  which  the  con* 
stitntion  says  shall  entitle  them  to  vote.  By  the  defect  in  the  registry  law, 
these  parties  are  cut  off  from  their  constitutional  right;  their  right  is  denied^ 
and  the  law  which  was  productive  of  this  result  ought  to  be  declared  invalid. 
A  recent  decision  of  the  supreme  court  of  Wisconsin  meets  this  question: 
DdlB  V.  Kennedy  (June,  1880),  10  Bep.  223.  The  facts  as  set  forth  in  the 
Reporter  are:  Action  was  brought  against  the  inspectors  of  the  fifth  ward  of 
Milwaukee,  for  refusing  the  plaintiff's  vote  offered  at  the  general  election  of 
1879.  The  complaint  showed  that  the  plaintiff  possessed  all  the  constitu* 
tional  qualifications,  but  omitted  to  state  that  he  had  complied  with  the 
provisions  of  the  state  laws  requiring  a  previous  registration  to  entitle  him 
to  vote,  or  that  he  was  within  the  exception  mentioned  in  the  act.  The 
asoeption  was  in  fskvor  of  those  who  became  qualified  electors  after  tho  last 
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day  for  completing  the  regiBtry  and  before  the  electton.  Oae  aection  of  the 
act  absolutely  prohibited  any  elector  from  voting  at  such  election  mileei 
registered  or  within  the  exception.  A  demnrrer  to  the  complaint  was  sut- 
tained  by  the  lower  court.  On  appeal,  the  validity  of  the  act  was  the  ques- 
tion submitted.    Judge  Orton  in  delivering  the  opinion  of  the  court  said: 

"  A  few  plain  and  unquestionable  propositions  will  sufficiently  present  the 
views  of  this  court  upon  the  question  of  the  constitutionality  of  this  ad  The 
elector  possessing  the  qualifications  prescribed  by  the  constitution,  is  invested 
with  the  constitutional  right  to  vote  at  any  election  in  this  state.  These  quali- 
fications are  explicit,  exclusive,  and  unqualified  by  any  exceptions,  pzoviaions, 
or  conditions,  and  the  constitution,  either  directly  or  by  implication,  confers 
no  authority  upon  the  legislature  to  change,  impair,  add  to,  or  abridge  them 
in  any  respect.  In  the  language  of  the  chief  justice,  in  Page  v.  AUm,  58 
Pa.  St.  346:  '  These  are  the  constitutional  quidifications  necessary  to  be  an 
elector.  They  are  defined,  fixed,  and  enumerated  in  that  instrument  In  those 
who  possess  them  is  vested  a  high,  and,  to  a  freeman,  sacred  right,  of 
which  they  can  not  be  divested  by  any  but  the  power  which  establishes 
them,  namely,  the  people  in  their  direct  legislative  capacity.  This  will  not 
be  disputed.  For  the  orderly  exercise  of  the  right  resulting  from  these 
qualifications,  it  is  admitted  that  the  legislature  must  prescribe  necesBazy 
regulations  as  to  the  places,  mode,  and  manner,  and  whatever  else  may  be 
required  to  insure  its  full  and  free  exercise.  But  this  duty  and  right  in- 
herently imply  that  such  regulations  are  to  be  subordinate  to  the  enjoyment 
of  the  right,  the  exercise  of  which  was  regulated.  This  lig^t  most  not  be 
impaired  by  the  regulation.  It  must  be  regulation  purely,  not  destruction. 
If  this  were  not  an  immutable  i)rinciple,  elements  essential  to  the  right  itself 
might  be  invaded,  frittered  away,  or  entirely  exscinded,  under  the  name  or 
pretense  of  regulation,  and  thus  would  the  natural  order  of  things  be 
■nbverted  by  making  the  principal  subordinate  to  the  accessory.  To  state  is 
to  prove  this  position.  As  a  corollary  of  this,  no  constitutional  qualification 
of  an  elector  can  in  the  least  be  abridged,  added  to,  or  altered  by  legislation, 
on  the  pretense  of  legislation.  Any  such  action  would  be  necessarily  abso- 
lutely void  and  of  no  effect.*  The  learned  counsel  of  the  respondents,  in 
respect  to  the  provision  of  this  law,  uses  the  following  language  in  his 
printed  argument:  '  No  elector  need  lose  his  right  to  vote.  No  elector  can 
do  so,  except  by  his  own  default  or  negligence  in  these  particulars.'  If 
this  were  a  correct  statement  of  the  effect  of  this  law,  then  it  might  not  be 
obnoxious  to  objection  in  the  particular  which,  in  our  opinion,  renders  it 
unconstitutional  and  void.  By  the  effect  of  this  law,  the  elector  may,  and 
in  many  cases  must  and  will,  lose  his  vote  by  being  utterly  unable  to  comply 
with  this  law,  by  reason  of  absence,  physical  disability,  or  nonage;  and  an 
elector  can  lose  his  vote,  'without  his  own  default  or  negligence  in  these  psr- 
ticulars.'  The  language  of  the  learned  counsel  is  most  strikingly  suggestive 
of  the  very  vice  of  this  law  which  is  fatal  to  its  validity.  That  Wee  is  that 
the  law  disfranchises  a  constitutionally  qualified  elector,  without  his  default 
ftnd  negligence,  and  makes  no  exception  in  his  favor,  and  provides  no  method, 
chance,  or  opportunity  for  him  to  make  proof  of  his  qualifications  on  the  day 
of  election,  the  only  time,  perchance,  when  ho  could  possibly  do  sa  This 
law  undertakes  to  do  what  no  law  can  do,  and  that  is,  to  deprive  a  person  of 
ftn  absolute  right,  without  his  laches,  default,  negligence,  or  consent,  and 
in  order  to  exercise  and  enjoy  it,  to  require  him  to  accomplish  an  impoesi* 
Inlity. 

"No  registry  law  can  be  sustained  which  prescribes  qualifications  for  an 
•leoior  additional  to  those  named  in  the  constitution,  and  a  registry  law  esa 
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be  suBtained  only,  if  at  all,  as  providing  a  reasonable  mode  or  method  by 
whicb  the  coDstitntional  qnalifications  of  an  elector  may  be  ascertained  and 
determined,  or  as  regolating  reasonably  the  exercise  of  the  constitutional 
right  to  vote  at  an  election.  If  the  mode  or  method  or  regulations  prescribed 
by  law  for  such  purpose  and  to  such  end,  deprive  a  fully  qualified  elector  of 
his  right  to  vote  at  an  election,  without  his  fault  and  against  his  will,  and 
require  of  him  what  is  impracticable  or  impossible,  and  make  his  ri;;ht  to 
vote  depend  upon  a  condition  which  he  is  unable  to  perform,  they  are  as  de- 
structive of  his  constitutional  right,  and  make  the  law  void,  as  if  it  directly 
and  arbitrarily  disfranchised  him  without  any  pretended  cause  or  reason,  or 
required  of  an  elector  qualifications  additional  to  those  named  in  the  consti* 
tution.  It  would  be  attempting  to  do  indirectly  what  no  one  would  claim 
could  be  done  directly:  38  Wis.  7) :  13  Id.  398;  28  Id.  541;  38  Id.  504."  The 
judgment  of  the  court  below  was  reversed. 

NoN-PEBTOiucANCE  07  DuTT  BT  KxoiSTER. — ^The  law  requiring  a  voter  to 
register  being  constitutional,  the  question  arises,  is  the  elector  to  be  deprived 
of  his  right  should  the  registration  board  fail  to  meet,  thereby  furnishing  no 
opportunity  to  register  ?  In  People  v.  KoppUkom,  16  Mich.  342,  there  was 
no  acting  board  of  registration,  and  the  point  was  raised  whether  a  number 
of  votes,  cast  by  unregistered  persons,  should  be  counted.  The  votes  were 
thrown  out  on  a  construction  of  the  statute.  It  was  admitted  that  acts 
for  the  registration  of  voters  were  valid,  but  contended  that  no  one,  other- 
wise qualified,  could  be  deprived  of  his  right  to  vote  for  being  unregistered 
when  the  officers  designated  to  administer  the  act,  failed  for  any  cause  to 
provide  a  registry.  Says  Graves,  J.:  "It  is  not  to  be  disguised  that  this 
reasoning  has  considerable  strength,  but  it  has  failed,  however,  to  satisfy  us. 
The  statute  in  question  is  grounded  upon  the  same  article  of  the  constitution 
which  gives  the  right  to  vote,  and  its  object,  as  expressly  declared  in  the 
title,  is  '  further  to  preserve  the  purity  of  elections,  and  guard  against  the 
abuses  of  the  elective  franchise,  by  a  registration  of  electors.'  In  accordance 
with  this  declared  object,  the  act  proceeds  to  provide  for  the  organization  of 
boards  of  registration,  and  to  require  the  electors  to  register,  and  expressly 
forbids  all  voting  by  persons  not  registered.  The  administration  of  the 
statute  is  confided  to  the  local  officers  elected  by  the  people  themselves  for 
the  discharge  of  other  municipal  duties,  and  who  may  be  compelled  by  law 
to  act.  It  contemplates  general  obedience  and  continuous  administration, 
and  nowhere,  in  terms,  makes  any  provision  for  its  own  nullification,  either 
through  violence,  or  the  negligence  or  willful  failure  of  officers  to  oiganize  or 
preserve  boards.  It  does  not  speak  the  language  of  a  mere  offer  or  proposi- 
tion to  the  electors  to  register  or  not,  but  utters  the  language  of  law,  uncon- 
ditional, absolute,  imperative;  and  declares  that  all  who  do  not  register  shall 
not  vote.'*  The  same  conclusion  might  be  reached  on  the  ground  of  the 
voter's  default,  as  registers  may  be  compelled  by  mandamus  to  register  the 
names  of  all  persons  applying  and  entitled  under  the  constitution  to  vote: 
Davies  v.  McKeeby,  5  Nev.  369. 

A  case  in  Wisconsin,  where  the  decision  turns  upon  the  neglect  of  the 
elector,  mtate  v.  IJilmantel,  21  Wis.  566,  construed  the  act  that  no  vote 
should  be  received,  unless  the  name  of  the  person  offering  to  vote  should  be 
on  the  registry,  unless  that  person  furnish  to  the  inspectors  an  affidavit  giving 
reasons  for  not  registering,  and  prove  by  the  oath  of  a  householder  of  the  dis- 
trict that  he  knows  such  person  to  be  an  inhabitant  of  the  district,  etc. 
Votes  of  persons  who  had  not  registered,  and  whose  affidavits  were  imper- 
fect, were  declared  illegal  and  tliiown  out  on  a  contest  between  the  opposing 
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candidates.  It  was  admitted  that  they  were  electors  poflsesaing  the  conatita- 
tional  qnalification.  It  appeared  that  copies  of  the  register  were  filed  in  the 
clerk's  office  and  in  the  board's  room,  and  that  on  the  Tuesday  before  elec- 
tion a  meeting  of  the  board  was  held  to  revise,  correct,  and  complete  the 
list.  The  affidavit  provided  by  the  statute  was  to  enable  one  entitled  to  vote, 
but  whose  name  was  not  on  the  register,  to  do  so.  The  court  thought,  if  the 
elector  goes  to  the  poll  not  ready  to  comply  with  the  conditions  of  tho  law, 
and  his  vote  is  lost,  "  it  may,  so  far  as  it  is  the  fault  of  any  one,  with  justice 
be  said  to  be  his  own  fault."  But  in  State  v.  Stump/,  23  Wis.  630,  the  whole 
poll  of  a  town  was  thrown  out,  there  being  no  registry,  and  none  of  those 
Toting  having  produced  the  affidavits  receivable  in  the  absence  of  r^gistratioB, 

In  Perry  v.  Whitdker^  71  N.  C.  475,  where  no  registration  books  at  all  were 
opened,  but  registration  books  of  a  prior  election  were  used,  thereby  depriving 
many  citizens  of  their  right  to  vote,  because  they  were  not  registered,  the  eleo- 
tion  was  declared  void.  And  in  People  v.  CancLdy,  73  Id.  198;  S.  C,  21  Anu 
Bep.  465,  an  election  was  declared  void,  because  a  portion  of  the  city  did  not 
have  an  opportunity  of  registering.  Says  the  court,  in  the  course  of  its  opinion : 
"The  act  provides  that  before  an  election  there  shall  be  a  registration  of  voters^ 
and  only  those  who  register  can  vote.  The  first  ward  is  made  a  registra- 
tion and  election  precinct^  and  so  with  the  second.  The  third  ward  is  divided 
by  metes  and  bounds  into  four  precincts.  Of  course,  every  voter  must  regis- 
ter in  the  ward  and  in  the  precinct  where  he  lives,  and  in  no  other,  and  must 
vote  where  he  registers,  the  object  being  to  prevent  fraud  by  '  repeating.* 
But  a  large  portion  of  the  third  ward,  on  the  west  side  of  the  river,  was,  by 
mistake  probably,  not  included  in  any  of  the  precincts,  and,  of  course,  they 
can  not  register  or  vote.  And  Perry  v.  WkUaker,  71  N.  C,  is  an  expresa  de. 
dsion  that  that  makes  an  election  void."  Zeiler  v.  Cltapman^  54  Mo.  602^ 
recognizes  the  same  rule  of  decision,  and  holds  that  if  registration  officers 
refuse  to  act,  or  fail  to  perform  the  duties  imposed  npon  them,  the  election  is 
void. 

It  was  not  successfully  contended,  in  these  cases,  that  the  law  became  un- 
constitutional because  its  officers  neglected  their  duty:  Zeiler  v.  CTuipman^ 
64  Mo.  502;  Ensworth  v.  Albin,  46  Id.  450.  In  Michigan  the  loss  arising  from 
the  non-perfoimance  of  the  officers'  duty  is  visited  upon  those  who  have  voted 
without  conforming  to  the  requirements  of  the  law,  notwithstanding  this  non- 
conformity was  occasioned  in  part,  at  least,  by  the  omissions  of  public  officers. 
But  in  North  Carolina,  as  above  seen,  the  entire  poll  is  thrown  out»  thus  ob- 
viating the  injustice  which  would  arise  from  the  non-performance  of  its  dntiee 
by  a  partisan  registration  board. 

ImPEBFECT  PSRFOBMAirGB  BY  EsOISTBiLTTON  OlVIOKBS  OF  THBIB  DUTXBSL — 

tMUe  V.  Baker,  3d  Wis.  71,  presents  facts  which  are  more  likely  to  be  of  fre- 
quent occurrence  than  those  arising  out  of  the  entire  omission  of  registration 
officers  to  attend  to  their  duties.  They  spring  from  an  imperfect  performance 
of  those  duties.  The  case  is  very  elaborately  considered  by  the  late  Chief 
Justice  Ryan,  whose  opinion  is  an  admirable  specimen  of  that  learned  jurist'a 
clear  and  forcible  habit  of  expression.  Two  cases  involving  the  same  facta 
were  heard  together.  In  State  v.  Baker,  the  contest  was  between  the  candi- 
dates for  the  office  of  county  clerk.  Certain  votes  had  been  thrown  out  on 
the  ground  that  the  registers  used,  in  the  precincts  where  they  were  casti  were 
not  prepared  according  to  the  statute.  It  appeared  that  these  registers  were 
imperfectly  prepared;  that  the  names  of  the  voters  were  not  alphabetically 
arranged,  their  residences  were  omitted,  and  the  lists  were  not  certified,  filed* 
ind  posted  as  required  by  law;  but  that  these  registen  were  aotnally  need  at 
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the  polls,  were  taken  there  on  the  morning  of  the  day  of  election,  la^  upon 
the  table  in  the  nsnal  manner,  and  were  referred  to  by  the  inspectors  as  regis- 
tering lists.  No  person  voted  whose  name  was  not  on  the  list,  and  none  other 
than  legal  voters  voted  under  these  registers.  After  stating  these  facts  Judge 
Ryan  said: 

"It  is  of  course  quite  manifest  that  the  inspectors  of  election  failed  in  their 
duties  as  boards  of  registry,  and  that  the  lists  which  they  used  at  the  elec- 
tion, in  all  these  wards,  as  registers  of  voters,  were  defective,  in  substance 
•nd  form,  and  were  not  made  by  them  under  color  or  compliance  with  the 
registry  law.  And  the  question  is,  whether  such  official  non-feasance  and 
malfeasance  of  the  inspectors  of  the  election  can  operate  to  disfranchise  legal 
voters  without  notice  and  without  fault.  We  say  without  notice  and  with- 
out fault,  for  none  appears  affirmatively  in  these  cases.  And  we  can  not 
think  that  in  such  circumstances  voters  are  chargeable  with  constructive  no- 
tice of  the  failure  of  duty  by  the  inspectors,  or  of  the  irregularity  or  defective 
character  of  the  registers  de  facto^  used  by  the  inspectors  at  the  election;  or 
in  default  for  not  qualifying  themselves  as  non-registered  voters  when  they 
find  themselves  de  facto  registered  on  actual  registers,  used  as  official,  regu- 
lar, and  valid  by  the  inspectors  at  the  election. 

*'  It  is  true  that  the  registry  law  provides  for  great  publicity  of  the  process 
of  registry  and  of  the  registers  themselves  throughout  the  process;  and  fully 
authorizes  voters  to  examine  and  criticise  the  registers,  and  propose  correct- 
tions  of  them  during  the  process  of  registry.  So  much  so,  that  it  is  said  in 
State  V.  nUmantely  21  Wis.  566,  that  every  voter  is  made  or  may  become  an 
agent  in  the  execution  of  the  law;  and  added  that  in  case  of  a  voter  whose 
name  has  been  omitted,  the  burden  of  answering  the  requirements  of  the  law 
by  furnishing  affidavit  and  proof  is  thrown  upon  the  voter  himself,  who  is 
presumed  to  know  the  law,  and  to  go  to  the  polls  prepared  to  comply  with 
its  conditions.  And  in  State  v.  Stump/,  23  Wis.  630,  the  same  rule  is  applied 
to  elections  where  there  is  no  register  of  voters  at  the  election.  But  all  this 
implies  notice  to  voters  that  their  names  are  not  on  the  register,  or  that  there  is 
no  register  de  facto,  at  the  election;  so  that  they  have  an  opportunity,  if  they 
will,  to  remove  the  difficulty,  each  voter  for  himself,  by  complying  with  the 
statutory  conditions.  In  such  a  case,  if  a  voter  be  disfranchised,  he  is  by  his 
own  omission  a  voltmtary  party  to  his  disfranchisement.  But  that  can  not 
be  said  where  the  inspectors  have  a  register  de  facto,  which  they  use  as 
official  and  valid,  on  which  the  voter's  name  is  found,  and  of  whose  irregular- 
ities and  defects  he  has  no  notice. 

"  In  the  two  cases  in  this  court  just  cited,  the  registiy  law  was  assumed, 
without  discussion,  to  be  constitutional.  We  have  no  disposition  to  question 
the  construction  given  to  the  statute  in  either  of  these  cases,  or  its  constitu- 
tional validity.  But  it  is  our  duty  to  give  it  such  a  construction,  if  we  can, 
as  will  make  its  provisions  fully  accord  with  the  constitutional  right  of  suf' 
finge. 

"The  constitution  vests  eveiy  person  having  certain  qualifications  at  the 
time  of  any  election  with  the  right  of  sufirage  at  such  election.  Some  of 
these  qualifications  rest  on  time  which  may  ripen,  or  facts  which  may  accrue 
en  the  very  day  of  election.  So  that  one  may  well  become  vested  with  the 
right  of  franchise,  pending  the  election,  who  was  not  so  vested  before,  or  en- 
titled to  be  registered  at  the  time  of  the  registry.  But  the  constitution  vests 
and  warrants  the  right  at  the  time  of  election.  And  every  one  having  the 
constitutional  qualifications  then,  may  go  to  the  poUs,  vested  with  the  fran- 
ohise,  of  which  no  statutory  condition  precedent  can  deprive  him;  because 
Ibe  ooostitution  makes  him  by  force  of  his  present  qualifications  *  a  qualified 
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voWr  at  such  elecizou:*  Art.  in,  sec.  1.  Statutes  can  not  impair  the  rights 
though  they  may  regulate  its  exercise.  Every  statute  regulating  it  znnst  be 
consistent  with  the  constitutionally  qualified  voter's  right  of  siiffirage,  when  he 
claims  his  right  at  an  election.  Then  statutes  may  require  proof  of  the  right 
consistent  with  the  right  itself.  And  such  we  understand  to  be  the  theoiy 
of  the  registry  laws,  '  to  guard  against  the  abuse  of  the  elective  franchise, 
and  to  preserve  the  purity  of  elections;'  not  to  abridge  or  impair  the  nght, 
but  to  require  reasonable  proof  of  the  right.  It  was  nndonbtedly  competent 
for  the  legislature  to  provide  for  a  previous  registry  of  voters  as  one  mode  of 
proof  of  the  right,  so  that  it  should  not  be  a  condition  precedent  to  the  nght 
itself  »t  the  election,  but  failing  the  proof  of  registry,  left  other  proof  open 
to  the  voter  at  the  election  consistent  with  his  present  right.  So  the  legis- 
lature could  provide  for  challenges  of  voters  at  the  election,  and  for  the  oath  or 
proof  necessary  to  them  to  assert  their  right  against  challenge.  And  this  wo 
take  to  be  the  exact  effect  of  the  registry  law,  as  already  construed  by  this 
court.  If  a  voter's  name  be  not  on  the  register  at  an  election,  he  is  in  effect 
challenged  by  the  statute,  and  required  to  furnish  prescribed  proof  of  his 
right.  If  there  be  no  register  at  an  election,  the  statutory  challenge  goes  to 
all  the  voters;  they  must  furnish  the  requisite  proofs  of  right.  These  re- 
quirements are  not  unreasonable,  and  are  consistent  with  the  present  right 
to  vote,  as  secured  by  the  constitution.  The  statute  imposes  no  condition 
precedent  to  the  right;  it  only  requires  proof  that  the  right  exists.  The 
voter  may  assert  his  right,  if  he  will,  by  proof  that  he  has  it;  may  vote,  if  he 
will,  by  reasonable  compliance  with  the  law.  His  right  is  unimpaired;  and 
if  he  be  disfranchised,  it  is  not  by  force  of  the  statute,  but  by  his  own  volun- 
tary refusal  of  proof  that  he  is  enfranchised  by  the  constitution. 

'*  But  if  he  were  such  an  agent  in  the  execution  of  the  registry  law,  as  to 
be  responsible  in  his  right  of  suffrage  for  its  non-feasance  or  malfeasance;  if 
he  were  bound  to  see  to  the  patting  of  his  name  and  residence  on  the  regis- 
ter, or  charged  against  his  right  irregularities  or  defects  of  the  register,  so  as 
to  impair  his  right  of  suffrage  at  the  election,  it  might  be  impossible  to  sns- 
tain  the  registry  law  under  the  constitution.  But  we  can  not  think  that 
such  is  a  necessary  or  even  an  admissible  construction  of  the  statute. 

'*  And  if  failure  or  error  in  duty  of  the  inspectors,  of  which  voters  have  no 
notice  in  fact,  could  operate  directly  or  indirectly  to  disfranchise  voters  at 
the  election,  we  should  encounter  the  same  difficulty  in  sustaining  the  stat- 
ute under  the  constitution.  Non-feasance  or  malfeasance  of  public  officers 
could  have  no  effect  to  impair  a  personal,  vested,  constitutional  right.  We 
see  no  such  purpose  in  the  registry  law.  Surely  it  would  be  a  strange  at- 
tempt to  protect  the  elective  franchise  and  preserve  the  purity  of  elections, 
to  put  it  in  the  power  of  inspectors  of  election,  by  careless  accident  or  oormpt 
design,  to  disfranchise  constitutional  voters.  That,  we  take  it,  would  be  the 
actual  effect  of  avoiding  the  elections  where  the  inspectors  use  defective  or 
irregular  registers  at  the  election,  as  official  and  valid,  so  entrapping  voters 
into  dispensing  with  proof  of  their  right,  required  and  authorized  only  when 
their  names  are  not  registered  at  the  election.  Wo  can  not  think  that  such 
is  a  necessary  or  admissible  construction  of  the  statute. 

"Undoubtedly  the  statute  authorizes  a  large  supervision  of  the  process  of 
r^stry  by  voters,  and  voters  may  so  supervise  the  process  as  to  be  fully  ap- 
prised of  all  irregularities  and  defects.  But  all  such  supervision  is  voluntary. 
The  statute  does  not  impose  it  as  a  duty,  or  as  a  burden  on  the  right  of  suf- 
frage, and  could  not.  The  statute  must  be  so  construed  as  to  reconcile  all  its 
provisions  to  the  unimpaired,  unincumbered  right  of  suffirage  at  the  election. 
And  we  think  that  such  is  its  obvious  construction. 
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"  It  was  said  upon  the  argament  that  the  voters  whose  names  were  on  the 
registers  in  the  several  wards  in  question  were  bound  to  inspect  the  registers 
and  to  discover  their  apparent  defects.  We  can  not  think  so.  We  n^  not 
pass  npon  the  qnestion  whether  voters,  at  an  election,  have  a  right  to  in- 
spect the  registers  nsed,  or  whether  notice  of  defects  of  form  won]d  impair 
the  right  to  vote  without  proof.  Because  we  hold  that  voters  are  not  bound 
to  examine  the  registers,  if  they  can,  as  a  condition  precedent  to  voting  with- 
out proof;  and  that  voters  who  are  on  a  register  de  facto,  used  by  the  inspect- 
ors at  the  election  as  official  and  valid,  need  not  inqaire  farther.  They  may 
accept  the  registers  dt  facto,  as  they  accept  the  inspectors  de  facto.  And 
they  are  no  more  bound  to  inquire  into  the  qualifications  dejure  of  the  regis^ 
ters  than  into  the  qualifications  de  jure  of  the  inspectors.  It  is  enough  for 
voters  to  find  at  the  election  acting  inspectors  using  actual  registers  virtute 
cjfieik  They  need  look  no  further  to  see  if  their  votes  be  challenged  by  stat- 
ute. The  statute  can  not  challenge  them  without  notice.  Their  constitu- 
tional right  can  not  be  baffled  by  latent  official  failure  or  defect.  And  the 
registry  law  sets  no  such  trap,  authorizes  none  such,  for  the  constitutional 
right  which  it  was  passed  to  protect. 

"  In  these  five  wards,  there  were  registers  de  facto  of  the  voters,  used  by 
the  inspectors  at  the  election  as  official  and  valid  under  the  law.  The  voters 
whose  names  were  on  them  do  not  appear  to  have  had  any  notice  of  irregu- 
larities or  defects  in  them.  They  appear  to  have  come  to  the  polls  to  vote, 
and  to  have  voted  in  good  faith,  without  any  sort  of  warning  that  proof  of 
their  right  to  vote  was  required  by  law.  The  facts  are  wholly  unlike  those 
In  the  cases  of  Hilmantel  and  Stumpf.  It  would  be  a  fraud  on  the  constitu- 
tion to  hold  them  disfranchised  without  notice  or  fault.  They  went  to  the 
election  clothed  with  a  constitutional  right  of  which  no  statute  could  strip 
them,  without  some  voluntary  failure  on  their  own  part  to  furnish  statutory 
proof  of  right.  And  it  would  be  monstrous  in  us  to  give  such  an  effect  to  the 
registry  law,  against  its  own  spirit  and  in  violation  of  the  letter  and  spirit  of 
the  constitution.  The  votes  cast  in  these  wards  should,  therefore,  be  counted 
in  the  election.  And  the  relators  therefore  appear  to  have  been  duly  elected 
to  the  offices  which  they  respectively  claim." 


Johns  v.  Church. 

[19  PlCSSBDIO,  667.] 

Whbbs  thb  Kotb  Dsscbibed  in  a  Mobtoaob  DivrKRS  in  amount  from  that 
produced  in  evidence,  the  mortgagee  may  show  by  parol,  in  an  action  of 
replevin  against  an  officer  attaching  the  chattels  as  property  of  the  mort* 
gagor,  that  the  note  produced  was  the  note  referred  to,  and  that  ths 
mortgage  had  not  been  discharged. 

A  BiCEiFTOR  IS  NOT  EsTOPPED  by  hiB  written  promise  to  hold  the  attached 
property  as  property  of  another,  and  to  deliver  the  same  to  the  sheriff  on 
demand,  nor  by  the  redelivery,  to  show  that  the  chattels  are  his  own 
property. 

Befleyin  for  a  mare,  a  cow,  and  several  other  chattels.  The 
plaintiff  claimed  under  a  mortgage  from  one  Sperry.  The  de< 
fendant  held  as  a  deputy  sheriff  under  an  attachment  of  the 
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chattels  as  belonging  to  Speny.     Other  facts  sufficiently  ap* 
pear  from  the  opinion. 
Verdict  for  the  plaintiff,  subject  to  the  court's  opinion. 

Jones  and  Nash,  for  the  defendant.  The  plaintiff  is  estopped, 
both  by  his  receipt  and  by  his  redelivery  of  the  property,  to  deny 
Sperrj's  ownership:  Co.  Lit.  852,  a,  and  note  306;  Knox  t. 
Whalley,  1  Esp.  159;  Nash  v.  Tamer,  Id.  217;  White  v.  Svoaxa,  8 
Pick.  368;  Chapman  v.  Searle,  Id.  38;  Wallis  v.  TrueadeU,  6  Id. 
455;  Charlemont  v.  Conway,  8  Id.  411;  Jewett  v.  Torrey,  11  Masa. 
219;  Lyman  v.  Lyman,  Id.  317.  The  parol  evidence  to  show  that 
the  note  produced  was  the  one  referred  to  in  the  mortgage,  was 
inadmissible:  3  Stark.  Ev.  999, 1002,  and  note;  Merea  v.  Ansell^ 
8  Wils.  275;  Aiherton  v.  Brown,  14  Mass.  152;  FUzhugh  v.  Bun- 
yon,  8  Johns.  292;  Crocker  v.  Crocker,  11  Pick.  252;  Parker  v. 
Parker,  17  Mass.  370. 

Bishop  and  Kellogg,  contra:  3  Stark.  Ev.  1050,  1053;  Bex  v. 
Scammonden,  3  T.  R.  474;  Bex  v.  Laindon,  8  Id.  379;  Thicker  v, 
Wehh,  17  Mass.  165  [9  Am.  Deo.  137];  New  Berlin  v.  NorwiOi, 
10  Johns.  229;  Baker  v.  Briggs,  8  Pick.  123  [20  Am.  Deo.  311]. 

By  Court,  Putnam,  J.  The  plaintiff  claims  tbe  property 
under  two  mortgages  from  Sperry.  The  defendant  claims  it 
as  belonging  to  Speriy ,  and  liable  to  be  taken  and  levied  on  by 
process  of  law  for  the  payment  of  his  debts.  The  mortgages 
were  produced,  and  it  was  contended  by  the  defendant,  that 
they  were  fraudulent  as  against  creditors,  or  if  not,  that  they 
had  been  satisfied.  They  appear  to  have  been  given  as  col- 
lateral security,  to  indemnify  the  plaintiff  from  liability  as 
surety  for  Sperry  on  a  note  to  Eli  Barnes,  of  September  30, 
1829,  for  two  hundred  and  thirty-six  dollars.  But  the  plaintiff 
produced  such  a  note  for  the  sum  of  two  hundred  and  fifty-six 
dollars,  and  not  two  hundred  and  thirty-six  dollars;  and  thea 
offered  evidence  to  show  that  this  was  the  only  note  that  ho 
ever  signed  as  surety  for  Sperry,  and  that  the  mortgage  had 
not  been  discharged,  but  that  the  plaintiff  was  still  liable  to  the 
payment  of  the  debt  thus  payable  to  Barnes. 

It  was  objected  that  this  is  contradicting  the  writing  hj  pazol 
evidence. 

We  should  here  consider  what  were  the  questions  to  which 
this  evidence  applied.  They  were,  whether  the  mortgagee 
were  fraudulent,  and  whether  they  had  been  paid.  As  between 
the  parties  to  the  note  and  mortgages,  it  was  certainly  compe« 
tent  to  correct  any  mistake  that  had  arisen  in  the  conveyaneing. 
The  mistake  would  not  make  the  transaction  fraadulent. 
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But  the  defendant  contended,  that  as  do  note  was  produced 
exactly  correspondiug  with  that  mentioned  in  the  mortgages, 
the  presumption  would  be,  that  there  was  such  a  note  once  in 
existence,  but  that  it  had  been  paid  or  discharged.  It  was, 
we  think,  perfectly  competent  for  the  plaintiff  to  rebut  this 
presumption  by  the  parol  evidence  which  was  offered,  that  he 
never  did  sign  as  surety  any  other  note  than  tbat  for  two  hun- 
dred and  fifty -six  dollars,  and  that  his  liability  continued  on 
that  note.  It  was  a  broad  question  of  fraud  or  of  payment  and 
discharge;  and  such  evidence,  we  think,  was  clearly  applicable, 
especially  between  the  parties  who  are  now  contending. 

Then  it  is  said,  that  the  plaintiff  is  estopped  by  the  accounta- 
ble receipt  which  he  gave  to  the  defendant;  which  has  been 
delivered  up  as  having  accomplished  its  object.  We  think  not, 
and  for  the  reason  suggested,  viz.:  that  the  contract  has  been 
performed,  and  that  the  estoppel  should  not  extend  beyond  the 
terms  and  duration  of  the  contract  or  accountable  receipt.  The 
plaintiff  agreed  to  hold  that  propeiiy  as  it  was  claimed  by  the 
defendant  under  his  attachment,  as  the  property  of  Sperry, 
until  it  should  be  delivered.  If  the  defendant  had  demanded 
the  property  and  the  plaintiff  had  set  up  in  defense  tbat  it  be- 
longed  to  himself  and  not  to  Sperry,  he  would  not  have  been 
permitted  to  avail  himself  of  such  defense,  contrary  to  his  en- 
gagement to  keep  the  goods  until  the  defendant  should  call  for 
them  as  the  property  of  Sperry.  But  the  plaintiff  has  delivered 
the  property  to  the  defendant  in  full  discharge  and  performance 
of  his  contract.  And  we  think  that  the  officer  then  held  the 
property  as  when  he  originally  attached  it.  If  it  really  be- 
longed to  Sperry,  the  attaching  creditor  will  hold  it;  if  it  really 
belonged  to  the  plaintiff,  he  shall  hold  it,  and  his  mouth  shall 
not  be  shut  against  any  explanation  that  he  may  offer,  for  ad- 
mitting that  for  a  time  he  held  it  as  the  property  of  Sperry. 
It  would  be  a  strong  fact  against  him,  but  not  conclusive.  1{ 
would  be  analogous  to  the  case  of  a  man's  taking  a  lease  for  8 
year,  of  his  own  land ;  during  the  year  he  shall  not  question 
the  title  of  his  landlord;  but  after  the  year  he  may  set  up  his 
legal  right  against  him  who  had  been  the  landlord,  as  well  aa 
against  any  other  persons. 

The  plaintiff  in  the  case  at  bar  has  succeeded  in  disproving 
the  allegations  of  fraud,  and  of  settlement  of  these  mortgages. 
The  attaching  creditor  knew  from  the  beginning  (that  is,  before 
he  made  his  attachment),  of  the  nature  of  the  plaintiff's  claim. 
He  took  the  property  subject  to  the  plaintiff's  rights.     When  it 
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was  redelivered  to  the  defendant,  explanations  to  this  effect 
were  made.  There  has  been  no  concealment  on  the  part  of 
the  plaintiff.  And  upon  the  whole  matter  the  court  is  of  opinion, 
that  the  judgment  should  be  rendered  according  to  the  verdict. 


Cited  M  showing  that  a  receiptor  is  not  estopped  to  show  title  in  hhnself 
by  delivering  over  the  goods  according  to  his  receipt:  Bttrdey  v.  HamUUm^ 
15  Pick.  43;  Maekayv.  Holland,  4  Mete.  75;  Dewey  v.  Fields  Id.  383;  and  aa 
anthority.for  the  admissibility  of  parol  evidence  to  identify  the  notes  pro- 
duced as  those  referred  to  in  the  mortgage:  dark  ▼.  Baughian,  12  Cteay.  44; 
Qoddard  v.  Sawyer,  9  Allen,  80. 


Stone  v.  Dennison. 

(13  PlOKBBZHOt  1.] 

BtATCTR  ov  Frauds  does  not  Afplt  to  a  CoirniAcr  Fdllt  Pkbioi 

on  both  sides. 
Kat  Statute  Merelt  Pbbscbibes  the  Eyidencb  necessary  to  enforoa 

contracts  within  its  purview,  and  does  not  make  oontncts  not  so  eivi- 

denced  absolutely  void. 
{ntaitt's  Ck>iiTKAcr  lOB  Nbcessabiss  is  BiNDnvo  if  equal  and  reasonaUeb 

and  if  the  form  of  it  does  not  exdnde  inquiry  into  the  oonsideratioD. 

CONTBACT  lOB  SUBSISTENCE,  ClOTHINO,  AND  EDUCATION,    is   a  OOntnci-    for 

necessaries. 
Contract  bt  an  Infant  of  Foubteen  to  Wobk  fob  his  Board,  clothing 
and,  education  until  his  majority,  if  reasonable  and  fair,  and  sanctioned 
by  his  guardian,  and  if  fully  performed  on  both  sides,  is  binding  and  ha 
can  not  recover  on  a  qiuifUum  meruU  by  showing  that  the  value  of  hia 
services  exceeded  the  agreed  compensation. 

AssuMPSTT  for  work  and  labor.  The  plaintiff  proved  that  he 
had  labored  for  the  defendant  from  October,  1818,  until  hia 
majority  in  October,  1828,  and  gave  evidence  to  show  that  hia 
Bervices  were  worth  more  than  the  support  and  education 
furnished.  The  defendant  gave  evidence  against  the  plaintiff's 
objection  that  the  services  were  rendered  under  a  contract 
entered  into  between  himself  and  the  plaintiff  when  the  latter 
was  fourteen  years  of  age,  whereby  the  plaintiff  was  to  labor 
for  tbe  defendant  until  he  came  of  age,  for  his  board,  clothing, 
and  education,  which  contract  was  sanctioned  by  tbe  plaintiffs 
guardian,  and  had  been  fully  performed  on  both  sides.  The 
plaintiff  objected  to  evidence  of  this  contract  on  the  g^x>und 
that  it  was  void  by  tbe  statute  of  frauds,  and  also  on  the 
ground  that  the  plaintiff's  guardian  could  not  bind  him  thereby, 
and  that  the  plaintiff,  being  an  infant,  could  not  bind  himself. 
The  judge  instructed  the  jury  that  if  the  contract  was  not 
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fraudulei  t,  or  obtaiDed  by  unfair  means,  and  was  reasonable, 
it  was  binding,  and  the  plaintiff  could  not  waive  it  and  recover 
on  the  quantum  meruit;  otherwise,  if  the  plaintiff  was  oyer- 
reached.  Verdict  for  the  defendant,  and  motion  for  a  new 
trial. 

Wells ^  for  the  plaintiff,  contended:  1.  That  the  contract  was 
not  binding  because  of  the  plaintiff's  infancy  when  it  was 
made:  Bac.  Abr.,  Infancy,  I.,  citing  Cases  in  Law  and  Eq.  185; 
WiUiamson  y.  Walts,  1  Camp.  552;  Swasey  y.  Vanderheyden,  10 
Johns.  33;  Hussey  v.  Jewelt,  9  Mass.  101;  Trueman  y.  Hurst,  1 
T.  B.  40,  42,  note;  Ingledew  v.  Douglas,  2  Stark.  36;  Baker  v. 
Loveti,  6  Mass.  76  [4  Am.  Dec.  88];  Co.  Lit.  171  b.  2.  That 
the  guardian's  assent  was  not  binding  even  if  the  guardian's 
appointment  was  valid,  which  it  was  not,  because  the  plaintiff's 
mother  was  living  at  the  time,  and  he  had  no  property:  2  Kent 
Com.  181;  Co.  Lit.  84  a,  87  b;  Lit.  sec.  123;  Nightingale  v. 
Withington,  15  Mass.  274  [8  Am.  Dec.  101];  Freto  v.  Brown,  4 
Id.  676;  May  v.  Calder,  2  Id.  55;  Forster  v.  Fuller,  6  Id.  59  [4 
Am.  Dec.  87J;  Boyden  v.  Boyden,  5  Id.  427;  Stat.  1783,  c.  38; 
Stat.  1794,  c.  64,  sec.  1.  3.  That  the  contract,  though  performed, 
was  void  by  the  statute  of  frauds:  Boydell  v.  Drummond,  11 
East,  142;  Chit.  Con.  208,  209;  WUbinson  v.  Scott,  17  Mass. 
249;  Forster  v.  Bale,  3  Ves.  712,  713;  Parkhurst  v.  Van  Cort- 
landt,  14  Johns.  15  [7  Am.  Dec.  427];  Kidder  v.  Hunt,  1  Pick. 
831  [11  Am.  Dec.  183];  Sug.  Vend.  84;  Davenport  v.  Mason,  15 
Mass.  85;  Jackson  t.  Fierce,  2  Johns.  223,  224;  Beadey.  Living^ 
Stan,  3  Johns.  Ch.  488  [8  Am.  Dec.  520];  Bracegirdle  v.  Heald, 
1  Bam.  &  Aid.  723. 

Bates  and  Dewey,  for  the  defendant. 

By  Court,  Shaw,  C.  J.  Several  points  were  left  to  the  jury 
in  the  present  case,  which  may  be  considered  as  settled  by  their 
verdict. 

By  the  report,  it  appears  that  after  the  plaintiff  arrived  at  the 
age  of  fourteen  years,  having  then  lived  several  years  with  the 
defendant,  it  was  agreed  between  the  plaintiff  and  his  guardian 
on  the  one  side,  and  the  defendant  on  the  other,  that  the  plaint- 
iff should  continue  in  the  service  of  the  defendant  until  he 
should  arrive  at  the  age  of  twenty-one^  for  his  board,  clothing, 
and  education.  By  the  finding  of  the  jury,  under  the  instruc- 
tions given  to  them  by  the  court,  it  must  be  taken  to  have  been 
settled  that  the  contract  was  not  obtained  by  any  unfair  means, 
or  fraudulent,  on  the  part  of  the  defendant,  and  that  it  was  ot 
unequal,  so  as  to  f-how  that  the  plaintiff  was  overreached. 
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The  case,  then,  is  one  of  a  minor,  over  fourteen  years  of  age, 
entering  into  an  agreeement  with  a  person  for  labor  and  aer- 
Tice  to  be  famished  on  one  side,  and  sabaiBtenoe,  dothin^^, 
and  edacation  on  the  other,  an  agreement  in  which  the  minor 
was  not  overreached,  whieh  was  not  so  unreasonable  as  to  raiae 
any  suspicion  of  fraud,  and  which  was  assented  to  and  sano- 
tioDed  by  the  guardian  of  the  minor.  This  agreement  is  fully 
executed  on  both  sides;  the  labor  and  services  are  performed  by 
the  minor,  and  the  stipulated  compensation  is  furnished  by  hia 
employer.  And  the  question  is,  whether  the  plaintiff,  uotwith- 
standiug  such  agreement,  can  maintain  a  quantum  meruit  for  hia 
services  merely  by  showing  that  in  the  event  which  has  hap- 
pened his  services  were  worth  more  than  the  amount  of  the 
stipulated  compensation;  and  we  think  he  can  noL 

The  first  point  taken  by  the  plaintiff  is,  that  the  evidence  of 
the  agreement  ought  not  to  have  been  admitted,  because  the 
agreement,  not  being  to  be  perfonned  within  a  year,  and  not 
being  in  writing,  was  void  by  the  statute  of  frauds:  Stat.  1788, 
c.  16,  sec.  1.  But  we  think  this  objection  is  answered  by  the 
consideration  that  here  the  contract  has  been  completely  per- 
formed on  both  sides.  The  defendant  is  not  seeking  to  enforce 
this  agreement  as  an  executory  contract,  but  simply  to  show 
that  the  plaintiff  is  not  entitled  to  recover  upon  a  quantum 
meruit^  as  upon  an  implied  promise.  But  the  statute  does  not 
make  such  a  contract  void.  The  provision  is,  that  no  action 
shall  be  brought  whereby  to  charge  any  x>er8on  upon  any  agree* 
ment  which  is  not  to  be  performed  within  the  space  of  one  year, 
unless  the  agreement  shall  be  in  writing.  The  statute  preecribea 
the  species  of  evidence  necessary  to  enforce  the  execution  of 
such  a  contract.  But  where  the  contract  has  been  in  fact  per- 
formed, the  rights,  duties,  and  obligations  of  the  parties  result- 
ing from  such  performance  stand  unaffected  by  the  statute. 

In  the  case  of  BcydeU  v.  Drummond,  11  East,  142,  a  case  was 
put  in  the  argument  of  goods  sold  and  delivered  at  a  certain 
price,  by  parol,  upon  a  credit  of  thirteenth  months.  There,  aa 
a  part  of  the  contract  was  the  payment  of  the  price  which  was 
not  to  be  performed  within  the  year,  a  question  is  made  whether, 
by  force  of  the  statute,  the  purchaser  is  exempted  from  the  obli- 
gation of  the  agreement  as  to  the  stipulated  price,  so  as  to  leave 
it  open  to  the  jury  to  give  the  value  of  the  goods  only  as  upon 
an  implied  contract.  "  In  that  case,"  said  Lord  Ellenborough, 
"the  delivery  of  the  goods,  which  is  supposed  to  be  made 
within  the  year,  would  be  a  complete  execution  of  the  contzaot 


Sept.  1832.]  Stone  v.  Dennison.  657 

on  the  one  part;  and  the  question  of  consideration  only  would 
be  reeerred  to  a  future  period/' 

If  a  performance  upon  one  side  would  avoid  the  operation  of 
the  statute,  a  fariiori  would  the  entire  and  complete  perform- 
ance on  both  sides  have  that  effect.  Take  the  common  case  of 
a  laborer  entering  into  a  contract  with  his  employer,  towards 
the  close  of  a  year,  for  another  year's  service  upon  certain  stip- 
ulated terms.  Should  either  party  refuse  to  perform,  the  stat- 
ute would  prevent  either  party  from  bringing  any  action 
whereby  to  charge  the  other  upon  such  contract.  But  it  would 
be  a  very  different  question  were  the  contract  fulfilled  upon 
both  sides,  by  the  performance  of  the  services  on  the  one  part, 
and  the  payment  of  money  on  account,  from  time  to  time,  on 
the  other,  equal  to  the  amount  of  the  stipulated  wages.  In 
case  of  the  rise  of  wages  within  the  year,  and  the  consequent 
increased  value  of  the  services,  could  the  laborer  bring  a  quan" 
turn  meruit,  and  recover  more,  or,  in  case  of  the  fall  of  labor, 
and  the  diminished  value  of  the  services,  could  the  employer 
faring  money  had  and  received,  and  recover  back  part  of  the 
money  advanced,  on  the  ground  that  by  the  statute  of  frauds 
the  original  contract  could  not  have  been  enforced  ?  Such,  we 
think,  is  not  the  true  construction  of  the  statute.  We  are  of 
opinion  that  it  has  no  application  to  executed  contracts,  and 
that  the  evidence  of  this  contract  was  rightly  admitted. 

We  do  not  think  it  necessary  in  the  present  case  to  considei 
some  of  the  points  made  in  the  argument,  as  to  the  cases  in  which 
the  judge  of  probate  has  the  power,  under  the  statute,  to  ap- 
point guardians  to  minors,  and  as  to  the  authoriiy  of  such 
guardians  over  the  persons,  property,  and  rights  of  their  wards, 
because  we  are  all  clearly  of  opinion  that  the  contract  in  ques- 
tion was  one  which  the  niinor,  with  the  consent  of  the  guard- 
ian, was  himself  competent  to  make.  It  is  a  well-settled  rule 
of  law  that  a  minor  under  the  age  of  twenty-one  years  can  not 
bind  himself,  generally,  by  his  contracts  for  want  of  legal  ca- 
pacity. But,  as  an  exception  to  this  general  rule,  it  is  equally 
well  settled  that  a  minor  may  bind  himself  by  a  contract  for 
necessaries,  if  equal  and  reasonable,  and  also  that  he  may  make 
contracts  which  are  beneficial  to  him.  We  think  the  present 
case  brings  the  contract  under  the  first  of  these  exceptions. 

A  contract  for  subsistence,  clothing,  and  education,  is  a  con- 
tract for  necessaries,  and  is  one  therefore  which  the  minor  has 
capacity  to  make,  and  which,  if  reasonable  and  beneficial,  will 
be  supported  by  the  law.    Most  of  the  cases,  where  it  has  been 
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decided  that  a  minor  can  not  be  held  on  hie  express  contract  foi 
necessaries,  are  those  where  the  action  is  founded  on  the  ex- 
press obligation,  and  where,  from  the  form  of  the  actioD,  the 
consideration  can  not  be  inquired  into.  As  an  action  on  a  bond 
with  a  penalty,  which  implies  a  consideration,  and  where  an  in- 
quiry into  the  consideration  is  precluded  by  the  forms  of  plead- 
ing and  proof.  So  on  an  insimvl  compuiaaseni,  where  the  action 
is  founded  upon  the  act  of  accounting  and  the  admission  of  the 
balance,  and  no  further  inquiry  into  the  consideration  and  terms 
of  the  contract  can  be  gone  into.  These  actions  are  founded  on 
the  assumption,  that  the  party  has  full  power  to  bind  himself 
by  any  lawful  contract,  and  they  only  open  the  question  whether 
he  has  so  bound  himself.  But  in  the  other  forms  of  obligation 
and  of  action,  and  where  it  can  always  be  open  to  inquiry  what 
the  nature  aud  terms  of  the  contract  were«  and  whether  the 
contract  was  reasonable  and  beneficial,  a  minor  may  as  well  be 
bound  by  an  express  as  by  an  implied  contract  for  necessaries. 
This  is  often  beneficial  to  the  minor,  and  enables  him  to  avail 
himself  of  any  stipulations  in  his  fayor.  If  such  an  express 
contract  should  be  held  to  be  wholly  void,  and  the  party  furnish- 
iug  the  minor  with  necessaries  should  be  remitted  to  his  action 
on  the  implied  contract,  he  would  recover  upon  a  quantum  vale- 
bant  or  quantum  merutt,  though  above  the  stipulated  pricesi 
The  rule  as  above  qualified,  that  a  minor  shall  only  be  bound  by 
such  a  species  of  express  contract,  and  in  such  a  form  of  action 
as  leaves  the  nature,  terms,  and  consideration  of  the  contract 
open  to  inquiry,  and  then  only  by  such  a  contract  as  shall  ap- 
pear at  the  time  to  have  been  fair,  reasonable,  and  beneficial  to 
the  minor,  afibrds  a  sufficient  security  to  the  rights  of  minors. 
And  it  appears  to  the  court,  taking  iuto  consideration  the  age 
of  the  minor  when  the  contract  was  made  and  the  circumstances 
attending  it,  that  it  was  reasonable  and  beneficial.  It  is  to  be  con- 
sidered that  the  employer  took  upon  himself  the  risk  of  the  health, 
life,  and  bodily  and  mental  capacity  of  the  plaintiff  to  labor. 
Had  he  been  sick,  or  otherwise  incapable  of  performing  any 
labor,  the  defendant  was  nevertheless,  by  the  terms  of  his  con- 
tract, bound  to  support  him.  These  considerations  may  have 
rendered  the  contract  equal  and  beneficial  at  the  time,  although 
in  the  event  which  could  not  then  be  foreseen,  the  plaintiff's 
labor  may  have  been  of  greater  value  than  the  subsistence  and 
education  which  he  obtained  as  an  equivalent.  The  circum- 
stance also,  that  the  contract  was  made  with  the  consent  and 
approbation  of  the  guardian,  evinced  by  his  becoming  a  parly  to 
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it,  goes  strongly  to  show  that  the  contract  was  entered  into  de- 
liberately and  with  a  just  regard  to  the  rights  and  security  of 
the  minor.  And  it  would  be  injurious  rather  than  beneficial  to 
minors,  to  hold  that  a  contract  thus  made  is  of  no  legal  force 
and  effect. 

We  think  the  instructions  of  the  court  were  correct,  and  there 
must  be 

Judgment  on  the  verdict. 


iHTANra'  CoHTBAOis  FOB  KiCESSASiBS. — See,  on  thiB  point,  Kline  r, 
L'AtnoreuXf  22  Am.  Dec.  652,  and  other  cases  in  this  series  cited  in  the  note 
thereto. 

CoNTBACTS  FOB  Sebvigbs  OF  INFANTS. — ^In  Fartuworih  V.  WakeJiM,  12 
Cosh.  615,  it  is  held,  citing  the  foregoing  decision,  that  where  there  is  an 
express  contract  to  pay  an  infant  for  his  services,  there  is  no  implied  one  to 
pay  the  father  or  mother  for  the  same  services.  In  Breed  v.  Judd,  1  Gray, 
459,  the  principal  case  is  commented  on  as  an  authority  for  the  general  doc- 
trine that  where  an  infant  has  contracted  to  famish  to  another  his  labor,  or 
its  proceeds,  for  a  specified  consideration,  and  such  contract  has  been  fully 
ezecated  on  both  sides,  the  infant,  or  his  guardian  or  parent,  can  not  rescind 
it  and  recover  the  value  of  his  labor  or  its  proceeds.  This  principle  was 
there  applied  to  a  contract  by  an  infant,  with  the  consent  of  his  father,  to 
pay  two  thirds  of  the  proceeds  of  his  labor  to  another  for  a  certain  time,  in 
consideration  that  the  latter  would  advance  him  money  to  enable  him  to  go 
to  California,  and  it  was  held,  that  the  contract  having  been  fully  performed, 
the  infant  could  not  recover  remittances  made  under  it  to  the  party  who  had 
advanced  him  the  money  for  the  journey.  So,  in  Oaffney  v.  Ilayden,  110 
Mass.  140,  it  is  conceded  on  the  authority  of  Stone  v.  Dennison,  that  an 
infant  can  not  rescind  a  contract  made  by  him  to  labor  for  another  for  a 
specified  remuneration,  after  the  contract  has  been  fully  executed  by  both 
parties,  and  maintain  an  action  on  the  quantum  meruU  for  his  services,  but  it 
is  held  that  this  principle  will  not  preclude  an  infant  from  abandoning  a  con- 
tract to  labor  for  another,  while  it  still  remains  executory  in  part,  and  recov- 
ering the  value  of  services  already  performed. 

EzxouTiD  CoNTBAcr  NOT  WITHIN  Statutk  OF  FRAUDS. — ^Tho  doctrine  of 
the  foregoing  case  on  this  point  is  approved  in  King  v.  Welcomef  5  Gray,  44; 
Trowbridge  v.  Wetherbeet  11  Allen,  364;  Towneend  v.  Hargraves,  IIS  Mass. 
SU. 


Phelps  t;.  Sheldon. 

[18  Pmnswina,  00.] 

No  Fbomibb  will  be  Impldcd  whebb  thebb  is  an  Ezpbxss  Contbact  cov- 
ering the  whole  subject-matter. 

Pabtt  Faiuno  to  Perfobm  an  Kntibb  Wobk,  which  he  has  undertaken  at 
a  stipulated  price,  so  that  he  can  not  claim  the  whole  price  under  the 
contract,  is  entitled  to  a  proportionable  part  of  the  price  for  what  he  has 
performed,  if  it  is  beneficial  to  the  other  party. 
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Pabtt  who  has  Bbcbitxd  the  EifTiRB  CoHTBACT  PucB,  thoogh  he  has  not 
performed  the  entire  work,  can  not,  under  this  mle,  recover  farther  on 
the  quantwm  meruU,  on  the  ground  that  the  other  party  was  benefited  by 
the  part  performance. 

OoNTBACT  la  Entire,  and  not  Void  tor  UNCXBTAnrrr,  whereby  a  party 
undertakes  to  construct  a  feeder  for  a  canal  for  a  certain  sum,  without 
any  stipulation  as  to  time  for  perfonnance  or  payment,  the  contraefe 
stating  that  "what  is  meant  by  the  feeder  is  the  dam,  guard  gate,  col- 
•  verts,"  etc,  "in  fact,  every  kind  of  work  connected  with  fetcfaipg  tlw 
water  into  the  canaL" 

Assumpsit.  The  case  was  bronght  up  on  a  report  of  andii- 
crsy  agreed  to  be  considered  as  an  award  of  arbitrators.  The 
contract  sued  on  was  dated  November  25, 1826,  and  the  mate- 
rial  parts  of  it  were  as  follows:  "  We,"  naming  the  defendants, 
**  hereby  agree  that  we  have  let  out  to,''  the  plaintifb,  "  the 
great  river  feeder,  so  called,  which  is  intended  to  supply  the 
timber  swamp  summit  with  water,  at  the  price  of  seventeen 
thousand  nine  hundred  and  eighteen  dollars  and  eighty-six 
cents,  reserviug  to  ourselves  the  right  to  diminish  said  feeder 
one  foot,  or  to  seven  feet,  aud  also  to  shorten  the  feeder  at 
either  end,  in  which  case  a  deduction  is  to  be  made  from  the 
above  amount,  in  proportion  to  the  amount  of  deduction  from 
the  feeder.  What  is  meant  by  the  feeder,  is  the  dam,  guard 
gate,  culverts,  excavation,  and  embankment;  in  fact,  eveiy  kind 
of  work  connected  with  fetching  the  water  into  the  canal  on 
eaid  summit  level.  All  the  work  and  materials  are  to  be  such 
AS  shall  be  approved  of  by  the  chief  engineer,"  etc  **  The 
dam  to  be  of  wood."  The  auditors  found  this  to  be  a  binding 
contract,  and  reported  that  the  plainti£fs  had  failed  to  perform 
it,  and  were  not  entitled  to  recover;  that  they  had  constructed 
about  two  thirds  of  the  dam,  which  was  carried  away  in  part  bj 
a  freshet,  and  had  then  substantially  abandoned  the  work,  and 
that  the  defendants  during  the  progress  of  the  work  had  paid 
more  than  the  whole  sum  specified  in  the  contract.  If  the 
court,  however,  should  be  of  opinion  that  the  contract  was 
invalid,  the  auditors  reported,  under  the  claim  of  quantum 
meruUy  that  the  plaintiffs  had  famished  labor  and  materials  in 
excess  of  the  amount  of  money  paid  them  by  the  defendants,  in 
the  sum  of  one  hundred  and  seyenty-eight  dollars  and  seventy* 
nine  cents,  and  also  that  the  part  of  the  dam  left  standing  by 
the  freshet,  and  used  by  the  defendants,  was  of  the  value  of 
five  hundred  dollars.  They  further  found  that  the  defendaDts, 
besides  what  they  had  paid  the  plaintiffs,  had  paid  to  other  per* 
aons  for  work  on  the  feeder  and  dam,  about  two  thousand  dol« 
lars* 
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Boise,  for  the  plaintiffs,  claimed  that  the  contract  was  imper- 
fect; that  it  stipulated  only  what  would  be  implied;  that  it  had 
been  rescinded,  and  that  the  plaintiffs  were  entitled  on  the 
quantum  meruii  to  recover  six  hundred  and  seventy-eight  dol- 
lars and  seventy-nine  cents,  reported  by  the  auditors,  citing 
CHbbs  V.  BryarU,  1  Pick.  118;  Bull.  N.  P.  139;  Perkina  v.  Hart, 
11  Wheat.  237;  Ihft  v.  Montague,  14  Mass.  282  [7  Am.  Dec. 
215];  Faxon  v.  Mdmsfield,  2  Mass.  147;  Eayward  v.  Leonard,  7 
Pick.  181  [19  Am.  D^c.  268];  Smiih  v.  Meetinghouse  in  LoufeU,  8 
Id.  178;  2  PhU.  Ev.  (Boston  ed.  1822)  83,  note;  JeweU  v. 
Schroeppel,  4  Cow.  664. 

W.  O.  Bates,  for  the  defendants. 

By  Court,  Shaw,  C.  J.  It  appears  by  the  report  of  the 
auditors,  that  all  the  work  now  sued  for  was  done  in  pursuance 
of  an  express  contract,  by  which  the  plaintiffs  agreed  to  con- 
struct the  feeder  for  the  canal,  therein  described,  for  a  sum 
specified;  and  the  contract  itself  states  what  was  meant  to  be 
inclnded,  namely,  ''the  dam,  guard  gate,  culverts,  excavation, 
and  embankment,  in  fact,  every  kind  of  work  connected  with 
fetching  the  water  into  the  canal." 

Nothing  is  shown,  we  think,  to  take  the  case  out  of  the  oper- 
ation of  the  very  familiar  rule,  that  where  the  parties  have  made 
a  contract  for  themselves,  covering  the  whole  subject-matter, 
no  promise  is  implied  by  law. 

By  the  report,  it  appears  that  the  defendants  have  paid  ta 
the  plaintiffs  the  whole  amount  of  the  contract  price,  although 
the  plaintiffs  have  failed  to  perform  the  whole  work  contracted 
to  be  done.  This  precludes  the  operation  of  another  rule  re* 
lied  upon,  viz.,  that  where  the  party  undertakes  to  perform  an 
entire  work,  at  a  stipulated  price,  and  fails  on  his  part  to  per- 
form it,  so  that,  by  the  rules  of  law,  he  is  not  in  a  condition  ta 
claim  payment  according  to  the  contract,  still,  if  he  has  done 
that  which  is  beneficial  to  the  other  party,  he  shall  be  entitled 
to  a  proportionable  part  of  the  stipulated  compensation:  Edt^ 
ward  V.  Leonard,  7  Pick.  181  [9  Am.  Dec.  268].  They  can  not 
avail  themselves  of  the  benefit  of  this  modem  equitable  rule, 
because,  although  they  have  fallen  far  short  of  performing  the 
whole  work,  they  have  received  the  whole  amount  of  the  stipu- 
lated compensation.  It  is  extremely  probable  that  it  was  a 
disastrous  undertaking,  and  a  most  unfortunate  contract  for  the 
plaintiffs,  and  it  may  have  been  so  for  the  defendants,  if  they 
themselves  were  contractors.    But  these  losses  must  have  arisen 
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from  mistaken  estimates^  from  erroneous  information,  or  from 
unforeseen  casualties,  and  these  are  risks  which  the  plaintiflh, 
by  the  terms  of  their  contract,  necessarily  took,  and  it  woold  be 
equally  contrary  to  the  rules  of  law,  and  of  equity,  when  the 
loss  has  happened,  to  throw  it  upon  the  other  party. 

It  is  suggested  that  the  defendants  interfered  to  prevent  the 
plaintiffs  from  performing  their  part  of  the  contract.  If  thia 
were  so,  and  if  this  was  a  breach  of  contract  on  the  part  of  the 
defendants,  the  plaintiffs  might  have  sonle  other  remedy,  bat 
it  would  not  remit  them  to  their  right  to  recoyer  a  quanhan 
meruU. 

On  the  whole,  the  court  are  of  opinion,  that  the  contract  was 
entire  and  covered  the  whole  work;  that  it  was  not  Toid  for  on- 
certainty;  that  a  sum  having  been  paid,  to  the  amount  of  the 
whole  contract  price,  although  the  work,  as  done,  might  be 
beneficial  to  the  defendants,  yet  it  was  paid  for  and  furnishes 
no  ground  for  a  further  claim. 

Auditor's  report  confirmed  and  plaintiffs  nonsuit. 

Quantum  Mkbutt  undkb  Special  Ck)NTBACT. — ^Thia  sabject  iaezamined 
in  the  note  to  Hayward  v.  Leonard^  19  Am.  Dec.  272.    In  O/uMteodv.  Beale^ 

19  Pick.  629,  the  principal  case  Is  referred  to  as  aothoiity  for  the  poeition 
that  where  one  has  agreed  to  work  for  another  for  a  definite  term,  bat 
abandons  the  work  Tolantarily  before  the  end  of  the  term,  he  can  not  ra> 
cover  for  senrices  already  performed,  either  on  the  contract  or  on  the  ^voii- 
tum  menuL 

Imflded  Ck>NTKAOT  IS  EzcLUDBD  whcre  an  express  one  has  been  enteved 
into  and  is  in  force:  Waite  ▼.  MerrilL  16  Am.  Deo.  238;  Stoekett  y.  Watkim§^ 

20  Id.  438. 

CoHT&AOT  SumassTLT  CsBXADT,  Whsk.— On  this  point  PAe^  y.  SkMom 
is  cited  as  an  authority  in  Hurley  y.  Brown^  98  Mass.  648^  and  SeamUm  ▼• 
Otddet,  112  Id.  17. 


Reed  v.  Nobthfield. 

[18  Punamra,  M.] 

HlOHWAT  MAT  BK  ESTABLISHED  BT  UNIKTBRRUPnD  Usi^  and  SappOltofil 

as  such,  by  the  town  for  forty  years. 
Such  Usb  Ajfobds  a  Ck>KCLUsiyx  Legal  Pbesuicftign  that  sneh  highway 

was  at  some  anterior  period  laid  out  and  established  hy  competent  aa- 

thority. 
Notice  of  a  Defect  is  a  Highway  mat  be  Infebbed  against  the  town 

from  its  notoriety  and  continuance  for  snch  a  period  that  it  may  be  pre* 

sumed  that  the  officers  of  such  town  knew,  or  might,  with  proper  Yigil* 

ance,  have  known  of  it. 
Knowledge  of  such  Defect  by  a  Pabtt  Injubed  thebebt  is  not 

elusive  evidence  of  negligence  contributing  to  the  injoiy. 
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EviDXNCE  THAT  Okb  INJURED  BT  8UCB  Derct  know  of  itfl  oziBtence,  and 
was  an  inhabitant  of  tho  town,  ia  material  only  to  the  point  whether  he 
used  dne  diligence  in  avoiding  the  injury,  in  an  action  a^in^^t  tho  town. 

PLAiKTif  f's  Knowledcb  OF  SUCH  DEFECT  is  not  conclnsive  evidence  of  negli« 
gence  on  liis  part. 

Declaration  in  Case  under  the  Statute  against  a  Town  to  recover 
doable  damages,  for  an  injury  from  a  defect  in  the  highway,  need  not 
aver  the  defendant's  neglect  to  have  been  against  the  form  of  the  statute. 

Public  Statute  need,  not  be  Recited  or  Referred  to  in  pleading,  for 
the  information  of  the  court,  but  will  be  judicially  noticed. 

Different  Rule  Prevails  as  to  Indictments,  informations,  and  acUons 
for  penalties  under  a  statute,  and  an  averment  that  tlie  act  was  done 
against  the  statute  is  necessary  in  such  cases,  because  it  is  of  the  sab- 
stance  of  the  offense. 

Ill  Rekedial  Actions  under  a  Statute  no  offense  need  be  set  out,  and  an 
action  against  a  town  for  damages  from  a  defect  in  the  highway  is  of 
that  nature. 

Action  ou  the  case  under  Stat.  1786,  c.  81 ,  to  recover  double 
damages  for  an  injury  from  a  defect  in  the  highway  in  tbe  town 
of  Nortbfield.  The  iujurj  was  occasioned  by  falliug  into  a  hole 
in  the  highwuy.  It  appeared  in  evidence  that  tbe  way  in  ques- 
tion had  been  known  and  used  as  a  highway  for  fifty  years,  and 
had  been  repaired  as  such  by  tbe  town.  This  evideuce  was  ob- 
jected to  as  iuHu£Scieut  to  establish  the  highway,  but  the  objec- 
tion was  overruled.  The  existence  of  the  hole  in  the  high  way , 
for  five  or  ten  days  before  the  accident,  was  proved  by  several 
witnesses,  some  of  them  inhabitants  of  the  town,  who  testified 
that  they  had  knowledge  of  it.  There  was  no  evidence  of  actual 
knowledge  of  it  by  any  of  the  officers  of  the  town.  The  judge 
held  that  if  the  jury  believed  tbe  evidence,  it  was  sufficient  to 
establish  constructive  notice  in  the  defendants.  It  further  ap- 
peared that  the  plain tifif  knew  of  the  defect  in  the  highway 
several  days  before  the  accident.  Tbe  defendants  insisted  that 
having  this  knowledge,  and  being  an  inhabitant  of  the  town,  he 
was  bound  either  to  repair  the  defect  or  give  notice  of  it  to  tho 
proper  officers,  and  that  his  knowledge  also  rendered  bim  guilty 
of  such  negligence  as  to  defeat  bis  action.  Tbe  judge,  however, 
instructed  tbe  jury,  in  substance,  that  the  plaintiff's  knowledge 
of  tbe  defect  and  his  failure  to  repair  it,  or  give  notice  of  it, 
would  not  defeat  his  recovery  if  be  had  used  due  diligence  in 
avoiding  the  defect,  and  that  though  his  knowledge  was  evi- 
dence of  neghgence  on  bis  part,  it  was  not  conclusive.  Verdict 
for  the  plaintiff.  Tbe  jury,  on  inquiry  by  tbe  judge,  stated  that 
they  agreed  that  tbe  plaintiff  bad  knowledge  of  the  defect  before 
the  accident.     Motion  for  a  new  trial,  founded  on  exceptions  to 
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the  rulings  and  insimctions  of  tbe  judge.  Motion  also  in  ar- 
rest of  judgment,  because  the  injury  was  not  alleged  in  the  de- 
claration to  have  arisen  from  any  act  or  omission  of  the  defend* 
ants  contrary  to  the  form  of  tbe  statute,  the  only  reference  to 
the  statute  being  in  the  following  clause  of  the  declaration: 
"  Whereby,  etc.,  and  by  force  of  the  statute,  in  such  case  made 
and  provided,  the  said  inhabitants,  etc.,  became  liable,"  etc. 

Dewey ^  R.  E.  Newcomh  and  H,  O.  Netocomb,  for  the  defend- 
ants, cited  Wood  v.  Waterville,  4  Mass.  422,  and  5  Id.  294,  to  the 
point  that  the  plaintifiF  having  knowledge  of  the  defect,  and 
having  failed  to  give  notice  of  it,  his  injury  arose  from  bis  own 
neglect,  and  he  could  not  recover.  As  to  the  necessity  of  aver- 
ring that  the  defendants'  act  or  omission  was  against  the  form 
of  the  statute,  they  cited  Netocomb  v.  BuUerfield,  8  Johns.  266; 
Bennet  v.  TcUboi,  1  Salk.  212;  Lee  v.  Clark,  2  East,  333;  Arch. 
PI.  and  Ev.  141;  Peabody  v.  Hayt,  10  Mass.  39;  NichoU  ▼. 
Squire,  5  Pick.  168;  Clanricarde  v.  Stokes,  7  East,  516;  Pen- 
haUow*8  case,  Cro.  Eliz.  231;  1  Saund.  135,  note  3;  1  DanL 
Pr.  283;  2  Chit.  PI.  (1  ed.)  184,  note  x;  WeOsY.  IgguZden,  3 
Bam.  &  Cress.  186;  S.  C,  5  Dow.  &  B.  13;  Mower  v.  Leicester, 
9  Mass.  247  [G  Am.  Dec.  63];  Commonwealih  y.  Springfieid,  7 
Id.  9;  CoundeU  v.  John,  2  Salk.  506. 

Wells,  for  the  plaintiff,  cited  Lobdell  v.  New  Bedford,  1  Mass. 
153,  on  tbe  question  of  notice.  As  to  the  su£Sciency  of  the 
declaration,  he  cited  Commonwealth  v,  Moore,  3  Pick.  194;  Sian^ 
ley  V.  Wharton,  9  Price,  301;  Wilkinson  v.  CoUey,  5  Burr.  2694: 
Lake  v.  Smith,  4  Bos.  &  P.  174;  Selsea  v.  PoweU,  6  Taunt.  297; 
Woodgate  v.  KnatchbuU,  2  T.  B.  154;  Ward  v.  Snell,  1  H.  Bl. 
10;  Wynne  v.  Middleton,  1  Wils.  125;  Bones  v.  Booth,  2  W.  BL 
1226;  Esp.  on  Penal  Actions,  108;  People  v.  Bartow,  6  Cow. 
290;  Barkhamsled  v.  Parsons,  2  Conn.  1;  Reynolds  y.  Smith,  2 
Browne  (Pa.)  257. 

By  Court,  Shaw,  C.  J.  On  the  trial  of  this  action  against  the 
town  of  Northfield,  for  injury  sustained  by  the  plaintiff  by  the 
insufficiency  of  a  highway,  several  objections  were  taken  by  the 
defendants  to  the  directions  of  the  judge  in  matters  of  law, 
which  have  now  been  considered. 

It  was,  among  other  things,  objected,  that  the  locus  in  quo 
was  not  sufficiently  proved  to  be  a  highway  by  tbe  facts  shown. 
These  facts  were,  that  it  had  been  known  and  used  as  a  pablio 
highway  for  fifty  years,  and  during  that  time  had  been  repaired 
by  the  town.    It  is  analogous  to  a  right  of  way  or  other 
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menty  whioh^  it  has  been  recently  decided,  may  be  held  by  pre- 
scription, by  proTinga  use  for  forty  years:  Kent  v.  WaUe^  10 
Pick.  138;  Jdelvin  y.  Whiting,  Id.  295  [20  Am.  Dec.  524]. 
Whether  a  public  right  of  way  can  be  established  by  dedication 
and  tacit  adoption,  by  a  presumed  grant ,  or  by  any  other  mode, 
in  a  period  short  of  forty  years,  we  do  not  now  give  any  opinion. 

But  if  an  uninterrupted  use  of  a  highway  and  the  support  of 
it  by  the  town  for  forty  years,  which  is  now  the  longest  term  of 
prescription  known  to  the  law,  would  not  establish  it,  it  would 
be  equivalent  to  declaring  that  there  can  be  no  highway  proved 
in  any  mode  but  by  the  record  of  its  being  laid  out,  which,  in 
regard  to  many,  and  those  the  most  important  atid  ancient 
highways  of  the  commonwealth,  would  be  utterly  impossible. 
But  without  dwelling  upon  the  supposed  inconvenience  of  a 
different  rule,  we  think  it  clear  upon  principle,  that  public  ease- 
ments, as  well  as  others,  may  be  shown  by  long  and  uninter- 
rupted use  and  enjoyment,  upon  the  conclusive  legal  presump- 
tion from  such  enjoyment,  that  they  were,  at  some  anterior 
period,  laid  out  and  established  by  competent  authority. 

We  are  also  of  opinion  that  the  evidence  of  notice  to  the 
town,  of  the  dilapidation  of  the  highway  and  bridge  complained 
of,  was  rightly  left  to  the  jury.  It  has  often  been  held,  in  giv- 
ing a  construction  to  this  act,  that  notice  to  the  town,  of  the 
defect  of  a  highway,  may  be  inferred  from  its  notoriety,  and 
from  its  continuance  for  such  a  length  of  time  as  to  lead  to  the 
presumption  that  the  proper  officers  of  the  town  did  in  fact 
know,  or,  with  proper  vigilance  and  care,  might  have  known 
the  fact.  This  latter  is  sufficient,  because  this  degree  of  care 
and  vigilance  they  are  bound  to  exercise,  and  therefore,  if  in 
point  of  fact  they  do  not  know  of  such  defect  when  by  ordinaiy 
and  due  vigilance  and  care  they  would  have  known  it,  they  must 
be  responsible,  as  if  they  had  actual  notice. 

The  fact  that  the  plaintiff  was  an  inhabitant  of  the  town  and 
knew  of  the  defect,  was  material  only  to  the  point,  whether  he 
had  used  due  diligence  in  avoiding  the  danger,  or  whether  the 
accident  was  the  result  of  his  own  negligence;  and  in  this  re- 
spect it  was  properly  left  to  the  jury.  If  the  defect  was  so 
recent  that  the  town  could  not  be  deemed  to  have  constructive 
notice,  they  would  not  be  liable,  whether  the  plaintiff  knew  it 
or  not;  if  they  had  such  notice,  then  it  is  immaterial  whether 
he  gave  them  notice  or  not.  It  was  a  fact  for  the  jury;  the  only 
point  ruled  was,  that  his  knowledge  of  the  defect  was  not  con- 
clusive evidence  of  negligence,  which  we  think  was  correct. 
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But  the  point  which  has  been  most  elaborately  argued,  and 
upon  which  many  authorities  have  been  cited,  arises  on  a  mo- 
tion in  arrest  of  judgment,  because  the  declaration  in  this  case 
does  not  aver  that  the  negligence  of  the  town  complained  of« 
and  on  the  ground  of  which  the  plaintifiF  claims  damages,  was 
against  the  form  of  the  statute  relied  on. 

The  precise  point  is,  whether,  in  an  action  on  the  case  in 
which  a  party  claims  damages  merely,  and  sets  out  fully  the 
facts  upon  which  that  claim  rests,  bringing  it  within  the  pro* 
visions  of  the  statute,  this  averment  in  precise  terms,  or  in  some 
expression  equivalent,  must  be  made.  We  think  it  is  not  neces- 
sary. We  think  the  authorities  leading  to  a  contrary  conclu- 
sion, will  be  found  to  apply  either  to  indictments  or  informa- 
tions, or  to  actions,  of  debt  or  on  the  case,  for  penalties,  where 
the  same  strictness  is  required.  And  where  the  statute  gives  a 
penalty,  and  the  thing  sued  for  is  pursued  as  a  penalty,  al- 
though the  right  to  sue  is  given  only  to  the  party  grieved,  and 
even  though  the  whole  penalty  when  recovered  shall  go  to  the 
party  grieved,  still  the  same  rule  may  apply,  because  the  form 
of  proceeding  is  still  for  a  penal  sum,  and  the  ostensible  and 
real  object  of  the  suit,  in  form  at  least,  is  punishment.  Some 
of  the  elementary  works  and  books  of  practice  lay  down  the 
zule«  in  general  terms,  without  the  qualification  limiting  it  in 
terms  to  penal  actions,  but  it  is  belieyed  that  when  the  cases 
are  examined  which  are  relied  on  to  support  the  rule,  they  will 
be  found  to  be  cases  of  penal  actions.  1  Dunl.  Pr.  283,  re- 
fers to  several  cases  in  1  Gallison,  which  are  actions  of  debt  bj 
the  United  States  for  penalties:  Cross  t.  United  States,  1  QsXL 
26;  Sears  y.  United  States,  Id.  257:  SmUh  y.  United  States,  Id. 
261;  Kenricky.  United  States,  Id.  268. 

In  the  first  place,  it  is  not  necessary  to  recite  a  public  statute 
or  to  refer  to  it,  for  the  information  of  the  court,  and  thence  it  is 
a  rule  of  pleading  that  the  court  will  judicially  take  notice  of 
the  existence  and  provisions  of  a  public  statute,  without  any 
reference  to  it. 

Further,  the  reason  upon  which  the  rule  is  founded  is,  that 
all  indictments,  informations,  and  penal  actions  will  be  pre- 
sumed to  be  founded  on  the  common  law,  unless  they  expressly 
refer  to  the  statute,  and  the  averment  that  the  act  was  done 
against  the  statute,  is  a  substantive  allegation,  making  it  an 
offense,  and  therefore  if  this  averment  is  not  made,  (he  state- 
ment in  the  close,  '*  whereby  an  action  hath  accrued,"  etc.,  is 
a  conclusion  which  does  not  follow  from  the  premises,  becaoM 
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it  is  the  breach  of  the  statute  and  the  averment  of  it,  which 
alone  constitutes  the  averment  of  an  offense:  Wells  v.  Iggulden, 
5  Dow.  &  Hy.  13;  and  S.  C.  reported  less  fully  in  3  Barn.  & 
Cress.  186.  The  whole  reasoning  goes  upon  the  ground  that 
it  is  a  penal  action,  and  charges  an  offense.  The  case  of  Lee  v. 
Clarh*^  2  East,  333,  which  was  also  debt  for  a  penalty,  was  cited 
and  principally  relied  on.  Bayley,  J.,  in  concluding  the  opin- 
ion of  the  court,  says:  "Inasmuch  as  this  is  a  penal  action, 
brought,  not  by  a  party  grieved,  but  by  a  stranger,  and  founded 
wholly  upon  the  statute,  it  appears  to  us,  upon  the  authorities, 
that  the  statement  of  the  offense  charged  is  insufficient,  unless 
the  facts  constituting  the  offense  are  set  out,  and  it  is  stated  as 
a  substantive  allegation  that  the  offense  was  committed  against 
the  form  of  the  statute." 

The  cases  in  this  commonwealth,  where  the  point  has  been 
liscussed,  seem  to  recognize  this  distinction. 

Peabodyx,  Hayt,  10  Mass.  3G,  was  for  a  penalty;  and  it  was 
Add  that  when  a  penalty  is  given  by  statute,  and  a  civil  action 
<8  provided  for  its  recovery,  there  must  be  a  direct  allegation 
that  the  offense  was  committed  against  the  form  of  the  statute. 

In  Nichols  V.  Squire,  5  Pick.  1G8,  which  was  a  qui  tarn  action 
on  the  lottery  act,  the  court  say,  if  the  question  were  new,  per- 
haps courts  would  give  less  weight  to  the  objection;  and  after- 
wJEurds  add,  as  all  penal  actions  partake  of  the  nature  of  a  crim- 
inal prosecution  for  an  offense,  it  may  be  good  policy  to  require 
strictness  in  the  proceedings. 

In  1  Chit.  PL  (5  ed.)  406,  where  the  rule  is  laid  down,  all 
the  authorities  cited  are  cases  of  penal  actions. 

2  Chit.  PI.  (5  ed.)  495,  in  giving  a  form  of  debt  for  double 
rent  for  holding  over,  inserts  the  words,  ''  against  the  form  of 
the  statute,"  but  says  in  the  note  that  some  of  the  forms  con- 
tain this  averment,  and  some  do  not,  vdthout  expressing  any 
opinion,  whether  it  is  necessary  or  not.  Probably  it  might  be 
thought  open  to  a  question,  whether  such  an  action  was  a  penal 
action  or  not. 

In  the  present  case,  we  think  the  action  is  purely  remedial, 
and  has  none  of  the  characteristics  of  a  penal  prosecution.  All 
damages  for  neglect  or  breach  of  duty  operate,  to  a  certain  ex- 
tent, as  punishment;  but  the  distinction  is,  that  it  is  prosecuted 
for  the  purpose  of  punishment  and  to  deter  others  from  offend- 
ing iu  like  manner. 

Here  the  j^laintiff  sets  out  the  liability  of  the  town  to  repair, 
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and  an  injury  to  himself  from  a  failure  to  perform  that  dutj. 
The  law  gives  him  enhanced  damages;  but  still  they  are  recoT- 
erable  to  his  own  use,  and  in  form  and  substance  the  suit  calls 
for  indemnity. 

It  is  analogous  to  the  case  of  Stanley  v.  Wharton^  9  Price,  301, 
which  was  an  action  for  the  double  value  on  a  statute  by  a 
landlord,  against  the  defendant,  a  stranger,  for  assisting  a  ten- 
ant in  carrying  ofif  and  concealing  his  goods  and  chattels,  by 
which  the  plaintiff  was  prevented  from  distraining  for  his  rent. 
Qraham,  B.,  in  giving  his  opinion,  upon  the  question  whether 
the  court  would  grant  a  new  trial,  after  verdict  for  the  de- 
fendant, said:  **  The  act  is  clearly  distinguishable  from  those 
that  impose  penalties.  I  consider  it  entirely  and  purely  reme- 
dial, providing  for  giving  double  the  value  for  the  aggravation 
of  the  injury  done  to  the  landlord  by  the  wrongful  removal  and 
concealment." 

It  appears  to  us  that  this  is  an  action  of  similar  character, 
and  that  in  form  and  substance  it  is  a  remedial  action.  In  an 
indictment  or  penal  action,  after  averring  the  fact  done,  it  must 
be  averred  that  it  was  done  against  the  form  of  the  statute,  to 
found  the  legal  conclusion  that  it  was  an  offense,  an  act  pun- 
ishable. But  in  a  remedial  action  it  is  not  necessary  to  set  out 
any  offense.  It  is  brought  to  obtain  indemnity;  the  plaintiff 
avers  the  liability  of  the  town  to  keep  the  highway  in  repair, 
the  actual  state  of  dilapidation  therein,  notice  of  this  to  the  de- 
fendants, the  actual  damage  done  to  the  plaintiff  by  reason 
thereof,  and  then  draws  the  conclusion,  which  seems  to  us  to 
be  a  legal  and  sound  conclusion,  that  by  these  facts  and  by 
force  of  the  statute,  the  plaintiff  has  a  legal  claim  against  the 
town  for  indemnity.  It  is  not  necessary  to  aver  that  the  facts 
constitute  an  offense,  but  only  that  they  give  the  plaintiff  a  title 
to  indemnity.  The  same  facts  do  in  law  constitute  an  offense, 
and  render  a  town  punishable  by  indictment;  and  where  they 
are  set  out  in  an  indictment,  or  other  penal  proceeding  for  that 
purpose,  it  would  be  necessary  to  follow  the  established  form 
of  pleading  applicable  to  that  form  of  proceeding.  The  circum- 
stance that  a  judgment  in  this  case  would  be  no  bar  to  an  in- 
dictment against  the  town,  founded  upon  the  same  facts,  shows 
clearly  the  legal  distinction  between  the  two  cases;  the  one  is 
remedial,  and  seeks  indemnity  against  a  party  made  liable  by 
law  to  repair  the  loss  he  has  occasioned;  the  other  is  penal,  and 
seeks  to  punish  the  party  for  the  violation  of  a  duty  imposed  by 
law. 
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Motion  for  a  new  trial  and  motion  in  arrest  of  judgment 
oyerruledy  and  judgment  on  the  verdict  for  double  damages. 


HioHWAT  HAT  BE  ESTABLISHED  BT  LoNQ  UsE,  but  the  Qse  must  be  sach 
M  to  show  that  the  pablic  accommodation  requires  such  a  way,  and  that  there 
was  an  intention  to  dedicate  it  as  such:  Barker  v.  Clarle,  17  Am.  Dec.  428. 
Private  land  set  apart  for  a  highway,  and  used  as  such  for  fifteen  years  or 
more,  can  not,  in  Vermont,  be  reclaimed  by  the  owner:  State  v.  WUkiwson^ 
21  Id.  500.  A  highway  may  be  established  by  immemorial  usage:  Folger  v. 
Worth,  19  Pick.  110;  which  the  city  is  bound  to  keep  in  repair:  Oould  v.  Bos^ 
ton,  120  Mass.  306,  both  citing  Reed  v.  NoHhfieUL  The  period  of  prescrip- 
tion in  Massachusetts  by  force  of  the  statute  of  1807  was  held  on  the  author- 
ity of  the  principal  case  to  be  forty  years,  in  Edson  v.  MuTutell,  10  Allen,  664 

GoNTBiBirroBT  Neolioence. — A  party  injured  by  an  unlawful  obstruction 
in  the  highway  can  not  recover  damages  therefor,  unless  he  used  ordinary 
care  in  avoiding  it:  Smith  v.  SmUh,  13  Am.  Dea  464.  Contributory  negli- 
gence by  a  horseman  in  not  yielding  the  road  to  a  vehicle,  bars  his  recovery 
for  an  injury  from  a  collision  with  such  vehicle:  WasJiburn  v.  Tracy,  15 
Id.  661.  The  principal  case  is  relied  on  as  authority  for  the  position  that 
a  traveler  must  use  ordinary  care  and  caution  in  avoiding  the  dangers  of 
traveling,  or  he  can  not  recover  for  an  injury  occasioned  thereby,  in  ITorton 
▼.  Ipetaieh,  12  Cush.  493.  So  in  Marhh  v.  Worcester,  4  Gray,  404,  for  the 
doctrine  that  where  a  defect  in  a  highway  is  open  and  visible,  so  that  it  could 
have  been  avoided,  an  injury  resulting  therefrom  is  not  attributable  to  the  de- 
lect alone.  The  plaintiffs  residence  in  the  town,  and  his  knowledge  of  a  de- 
fect in  a  highway,  are  evidence,  but  not  conclusive,  of  negligence  on  his  part 
contributing  to  an  injury  from  such  defect:  Frost  v.  WaUham,  12  Allen,  86, 
following  Reed  v.  NorthJUld.  So,  generally,  the  plaintifirs  knowledge  of  a 
defect  in  machinery,  etc.,  which  causes  an  injury  to  him,  is  evidence  of  neg- 
ligence in  him,  but  not  conclusive:  Coomha  v.  New  Bedford  Cordage  Co,,  102 
Mass.  585.  So  the  previous  knowledge  by  a  railroad  employe  of  a  defect  in 
the  road  by  which  he  is  injured,  it  being  a  question  for  the  jury  whether  ha 
was  guilty  of  contributory  negligence,  notwithstanding  his  possession  of  such 
knowledge:  Stiow  v.  HouscUonic  R,  R.  Co.,  8  Allen,  450. 

Notice  of  a  Defect  in  a  Highway  may  be  inferred  against  a  town  from 
the  length  of-time  and  notoriety  of  its  continuance:  Donaldson  v.  Boston,  16 
Gray,  511;  Harriman  v.  Boston,  114  Mass.  245,  both  citing  the  principal 
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therein  was  held  not  maintainable  in  BartleU  v.  Crozier,  8  Am.  Deo.  428,  and 
note. 

Statute  is  Remedial  which  Gives  Damages  wholly  to  the  party  in- 
jured, and  an  averment  that  the  act  or  omission  occasioning  the  injury  was 
contra  /ormam  statuti  is  unnecessary  in  such  cases.  The  principal  case  is 
ceoognised  as  authority  for  these  positions  in  Rectd  v.  Clulmrford,  16  Pick. 
131;  Gray  ▼.  BenneU,  3  Meto.  530;  MUcheU  v.  Clapp,  12  Cush.  279;  Daniels 
V.  Hart,  118  Mass.  544.  In  an  action  under  a  statute  for  a  penalty,  the 
cause  of  action  must  be  specially  set  out:  BariUU  v.  Crozier,  8  Am.  Dec. 
428,  and  note. 

Public  Statutes  abb  Judicially  Noticed  by  the  courts  of  the  sams 
state:  See  the  note  to  StaU  v.  TvnUij,  11  Am.  Dec.  780;  People  v.  Herkimer^ 
15  Id.  379. 
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OoNTETANGX  WITH  Gknebal  WARRANTY  EsTOFS  the  gTUitor  from  asttiiig 
up  against  the  grantee  or  those  claiming  under  him,  any  after-aoqnirBd 
title. 

Ck>VENANT  OF  WARRANTY    AGAINST    ALL    ClAUONO    UNDER    THK    GBAHTOm 

does  not  estop  him  from  setting  up  an  after-acqnired  title. 
Conveyance  Estops  the  Grantor  froh  Denying  that  he  had  any  title  at 
the  time  thereof,  but  not  from  averring  that  there  was  another  para- 
mount title. 

Writ  of  entry.     The  tenant  pleaded,  among  other  pleas,  that 
before  the  demandants  had  anything  in  the   preniises,  one 
Waters  being  seised  thereof  in  fee,  the  tenant  made  an  oral 
contract  with  him  for  the  purchase  of  the  same,  and  afterwardi 
paid  him  divers  sums  on  the  contract;  that  Waters  continued 
seised  thereof,  and  the  tenant  continued  to  hold  under  him 
until  the  demandants  disseised  Waters;  that  the  demandants, 
while  seised  by  this  disseisin,  pretending  that  they  bad  a  good 
title,  etc.,  did,  for  a  consideration  expressed  in  the  deed,  grant 
and  sell  to  the  tenant  in  fee,  all  their  right,  title,  and  demand 
in  the  premises,  with  warranty  ''against  the  claims  and  de- 
mands of  all   persons  claiming  by  or  under  them,  and  not 
otherwise;''  that  the  tenant  continued  to  hold  under  this  deed 
until  July  14,  1825,  when,  to  obtain  a  restoration  of  what  be 
had  paid,  he,  by  deed,  "granted,  sold,  and  quitclaimed"  to 
the  demandants  in  fee,  all  his  right,  title,  claim,  and  demand  in 
and  unto  *'  the  premises,  and  covenanted  to  warrant  and  defend 
the  same  to  the  demandants  in  fee  "  against  the  lawful  claims 
and  demand  of  all  persons  claiming  by  or  under  him,  and  the 
demandants  thereupon  refunded  the  consideration  origmalljT 
paid  by  him;  that  the  tenant  becoming  thereby  seised  of  the 
premises  by  disseisin  of  the  demandants,  continued  in  posses* 
sion,  claiming  as  Waters'  tenant  under  the  oral  contract  ahovs 
mentioned,  until  August  6,  1825,  when  Waters,  having  a  lawful' 
right  of  entry,  conveyed  to  him  in  fee.     The  demandants,  in 
their  replication  to  this  plea,  averred  that  the  tenant  ought  not 
to  be  admitted  to  plead  the  title  acquired  from  Waters  by 
reason  of  his  own  previous  deed  to  the  demandants  with  war- 
ranty, with  profert  of  the  deed.     Demurrer  to  the  replication 
after  oyer  of  said  deed. 

Barton,  in  support  of  the  demurrer,  cited  WaUia-v.WaSiSti 
Mass.  135  [3  Am.  Dec.  210];  Pray  v.  Pierce,  7  Id.  384  [5  Am. 
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Dec.  69];  Welsh  v.  Foster,  12  Id.  93;  King  v.  King,  7  Id.  496; 
Clap  V.  Draper,  4  Id.  266  [3  Am.  Dec.  215];  Stetson  v.  Mat^s.  F. 
Ins.  Co.,  Id.  336  [3  Am.  Dec.  217];  Quarles  v.  Quarles,  Id.  688, 
Ellis  y.  Welch,  6  Id.  246  [4  Am.  Dec.  122] ;  Co.  Lit.  266;  Com- 
momoeaUh  v.  Andre,  3  Pick.  224;  Callender  v.  Marsh,  1  Id.  431; 
Wilkinson  v.  Scott,  17  Mass.  249. 

J.  Davis  and  C.  Alien,  contra,  cited  Jackson  v.  Murray,  13 
Johns.  201;  Jackson  y.  Bull,  1  Johns.  Oas.  90;  Wilkinson  v. 
8coU,  17  Mass.  249. 

By  Court,  Wilde,  J.  It  is  a  well-settled  principle  of  the 
common  law  that  if  one  conveys  lands  or  other  real  estate,  with 
a  general  covenant  of  warranty  against  all  lawful  claims  and 
demands,  he  can  not  be  allowed  to  set  up  against  his  grantee, 
or  those  claiming  under  him,  any  title  subsequently  acquired, 
either  by  purchase  or  otherwise.  Such  new  title  will  inure, 
by  way  of  estoppel,  to  tbe  use  and  benefit  of  his  grantee,  his 
heirs  and  assigns.  This  principle  is  founded  in  equity  and 
justice,  as  well  as  the  policy  of  the  law.  It  is  just  that  a  party 
should  not  be  permitted  to  hold  or  recover  an  estate  in  viola- 
tion of  his  own  covenant;  and  it  is  wise  policy  to  repress  liti- 
gation and  to  prevent  a  circuity  of  actions,  when  better  or 
equal  justice  may  be  administered  in  a  single  suit.  By  such  a 
grant,  with  general  warranty,  nothing  passes,  nor  indeed  can 
possibly  pass,  ezceptiag  the  title  which  the  grantor  has  at  the 
time  of  the  grant;  but  he  is  estopped  to  set  up  a  title  subse- 
quently obtained  by  him,  because,  if  he  should  recover  against 
his  grantee,  the  grantee  in  his  turn  would  be  entitled  to  an 
action  against  the  grantor,  to  recover  the  value  of  the  land. 
The  principle  of  estoppel,  therefore,  not  only  prevents  multi- 
plicity of  suits,  but  is  sure  to  administer  strict  and  exact  justice; 
whereas,  if  the  grantee  were  driven  to  his  action  to  recover  the 
value  of  the  land,  exact  justice  might  not  be  obtained,  because 
the  land  might  possibly  not  be  estimated  at  its  just  value.  If, 
however,  the  grantee  were  not  entitled  to  recover  the  value  of 
the  land  on  the  grantor's  covenant  of  warranty,  then  in  such  a 
case  it  is  obvious  that  this  species  of  estoppel  would  not  be 
applicable.  And  such  appears  to  be  the  law  in  regard  to  the 
covenant  in  question,  by  which  the  demandants  attempt  to 
estop  the  tenant  to  set  up  or  plead  the  title  of  Waters.  The 
tenant's  covenant  is  a  restricted  covenant,  and  is  coextensive 
with  the  grant  or  release.  He  agrees  to  warrant  the  title 
granted  or  released,  and  nothing  more.     That  title  only  he 
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undertook  to  assert  and  defend.  To  extend  the  covenant 
further  would  be  to  reject  or  do  away  the  restrictiye  words  of 
it,  and  to  enlarge  it  to  a  general  covenant  of  warranty  against 
the  manifest  intention  of  the  parties.  The  tenant,  in  cove- 
nanting  to  warrant  and  defend  the  granted  or  released  premises, 
must  be  understood  to  refer  to  the  estate  or  title  sold  and  re- 
leased, and  not  to  the  land,  because  he  did  not  certainly  intend 
to  warrant  any  estate  or  title  not  intended  to  be  conveyed. 

Now,  if  Waters,  after  the  tenant's  quitclaim  deed,  had  evicted 
the  demandants,  this  would  have  been  no  breach  of  the  tenant's 
covenant.  Or,  if  the  tenant  now  held  under  Waters  without 
having  obtained  the  fee  from  him,  he  might  pray  Waters  in 
aid,  and  thus  defend  himself  against  the  title  of  the  demand- 
ants, the  title  of  Waters  being,  as  the  plea  avers,  the  elder  and 
better  title,  and  this  also  would  be  no  breach  of  the  tenant's  cove- 
nant. He  did  not  undertake  to  convey  to  the  demandants  an 
indefeasible  estate,  but  only  his  own  title,  nor  did  he  agree  to 
warrant  and  defend  it  against  all  claims  and  demands,  but  only 
against  those  derived  from  himself;  by  which  he  must  be  un- 
derstood to  refer  to  existing  claims  or  incumbrances,  and  not 
to  any  title  which  he  might  afterwards  acquire  by  purchase  or 
otherwise  from  a  stranger:  EUia  v.  Welch,  6  Mass.  250  [4  Aql 
Deo.  122].  There  is,  therefore,  no  reason  to  be  assigned  why 
the  tenant  should  not  purchase  the  title  of  Waters.  The  de- 
mandants can  not  thereby  be  prejudiced,  nor  ought  they  there- 
from to  derive  any  benefit. 

It  was  then  contended  by  the  demandants'  counsel,  that  ad- 
mitting the  tenant  is  not  estopped  by  his  covenant  of  warranty, 
he  is  nevertheless  estopped  by  his  conveyance  to  deny  that  he 
had  any  title  in  the  land  at  the  time  of  the  conveyance.  This 
also  is  a  well-established  principle  of  the  common  law:  Co. 
Lit.  45,  47;  Jackson  v.  Murray,  12  Johns.  201;  Jackson  v.  BuU^ 
1  Johns.  Oas.  91;  Iseham  v.  Morrice,  Cro.  Car.  110.  But  the 
tenant,  in  his  plea,  does  nut  deny  that  he  had  any  title  to  the 
land;  on  the  contrary,  he  avers  that,  before  the  time  of  his 
conveyance,  he  was  in  possession  of  the  land  under  Waters;  that 
afterwards  the  demandants  disseised  Waters,  and  being  seised 
by  disseisin,  they  conveyed  to  the  tenant  all  their  right  and 
title,  with  a  covenant  of  warranty,  similar  to  the  one  contained 
in  his  reconveyance  to  them.  The  demandants,  in  their  turn, 
would  be  estopped  to  aver  that  they  had  no  title  in  the  land, 
nor  is  there  any  such  averment  in  the  pleadings.  The  tenant, 
at  the  time  of  his  reconveyance,  might  have  had  a  valuable  in- 
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terest  in  the  land  bj  possession  and  improvements,  althongh 
Waters  had  a  paramount  title.  This  interest,  whatever  it  was, 
passed  to  the  demandants  by  the  tenant's  deed,  and  it  was  all 
the  title  he  had  to  convey,  or  was  expected  to  convey.  If  un- 
der these  circumstances  the  demandants  could  now  acquire, 
without  any  consideration,  another  title  by  estoppel,  we  should 
be  compelled  to  admit  that  estoppels  are  as  odious  as  they  are 
sometimes  said  to  be.  But  the  doctrine  of  estoppel  aids  much 
in  the  administration  of  justice;  it  becomes  odious  only  when 
misunderstood  and  misapplied. 

Nothing  can  be  more  just  than  the  doctrine  of  estoppel  urged 
by  the  demandants'  counsel,  when  applied  to  a  conveyance  with 
a  general  covenant  of  warranty;  but  to  apply  the  doctrine  to 
the  tenant's  restricted  conveyance  and  covenant,  w6uld  be  a 
manifest  perversion  of  the  principle  upon  which  the  doctrine  is 
founded. 

We  are  therefore  of  opinion,  that  the  replication  to  the  third 
plea  in  bar  is  insufficient,  and  that  the  tenant  is  entitled  to 
judgment  for  his  costs. 

GRAinx)B's  AnxR-AOQUiBXD  Tttlb  innres  to  the  benefit  of  his  grantee 
where  he  has  conveyed  with  warranty:  WilUams  v.  Oray,  14  Am.  Dec  234. 
And  see  also  Morruon  v.  CaldweU,  17  Id.  84;  KimbaU  ▼.  BkUadell,  22  Id.  47G. 
The  principal  case  is  cited  in  Pachai'd  ▼.  Agawam  etc  Ina,  Co,,  2  Gray,  335, 
and  in  Butler  ▼.  Seward,  10  Allen,  468,  as  an  authority  for  the  doctrine  thai 
a  conveyance  with  general  warranty  estops  the  grantor  from  denying  that  he 
had  title  at  the  time,  or  to  set  np  any  after-aoqnired  title.  Bnt  in  Bum  ▼. 
Alpaughy  118  Mass.  369,  where  Comstoek  ▼.  SrrM  is  referred  to  and  com- 
mented on  with  respect  to  this  question,  it  is  held  that  a  deed  from  a  father 
with  full  covenants  of  warranty  does  not  bar,  estop,  or  rebut  his  heirs,  even 
to  the  extent  of  assets  descended  to  them,  from  setting  up  a  title  acquired  by 
inheritance  from  their  mother,  unless,  perhaps,  where  administration  has  been 
taken  out  on  his  estate,  and  a  breach  of  the  covenants  occurs  after  the  estate 
is  settled. 

That  a  Grantor  is  not  Estopped  bt  a  Spbcial  Covenant  of  Wabrantt 
against  himself,  and  those  claiming  under  him,  from  setting  up  a  subsequently 
acquired  outstanding  title,  is  held,  on  the  authority  of  this  case,  in  Miller  v. 
Ewing,  6  Gush.  40;  Doane  v.  Willeutt,  5  Gray,  333.  But  it  is  held  that  this 
doctrine  does  not  apply  where  the  deed  expressly  embraces  future  rights,  in 
TruU  V.  Eastman,  3  Mete.  124.  Nor  where  the  grantor  subsequently  claimed 
the  very  same  estate  which  he  had  previously  conveyed  with  warranty:  Qith% 
V.  Thayer,  6  Gush.  33. 

Aa  to  Estoppel  from  Deeds  or  Bargain  and  Sale,  and  other  convey- 
anoes,  see  Taylor  v.  Shufford,  15  Am.  Dec  512. 
Am.  Dimo,  Vol.  XXIII— 48 
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[13  PiOKBBliro.  166.] 

Fromisb  will  not  bb  Implied  where  ast  Express  Gomtraot  has  been  mide^ 

Ddtferent  Parts  of  a  Bargain  for  the  Sale  of  Land  take  effect  ■irnnl- 
taneously,  or  in  such  order  aa  may  best  effectaate  the  intention  of  the 
parties,  whatever  may  be  the  order  in  which  the  documents  are  ezecnted. 

Parol  Promise  Merged  in  Note,  When. — A  parol  promise  by  a  porchasei 
of  bind  to  pay  for  the  same,  made  during  the  negotiation  for  its  par- 
chase,  is  merged  in  the  note  given  for  the  consideration  at  the  time  of 
the  agreement,  and  the  holder  of  the  note  can  not  waive  it,  and  sue  oo 
the  original  promise. 

If  the  Note  has  Become  Void  by  an  Alteration  made  by  the  holder, 
he  is  not  thereby  remitted  to  a  right  of  action  on  the  original  promisa. 

IdATERiAL  Alteration  in  a  Note  by  the  holder  without  the  maker's  conseDti 
avoids  it. 

Memorandum  on  a  Written  Contkact,  qualifying  or  restraining  its  opera- 
tion, forms  part  of  it. 

Cutting  off  a  Memorandum  Wrttten  on  a  Note  before  it  was  signed, 
whereby  it  was  provided  that  the  note  should  be  payable  in  stock  in  one 
year,  if  the  holder  would  accept  it,  otherwise  in  cash  at  the  end  of  two 
years,  whereas  the  note  was  in  the  body  of  it  made  payable  on  demsod, 
is  a  material  alteration,  and  avoids  the  note,  if  done  without  the  maker't 
consent. 

Assumpsit.  From  a  case  stated  by  the  parties,  it  appeared 
that  about  December  1,  1828,  the  defendant  made  a  verbal  bar* 
gain  to  purchase  certain  land  from  the  plaintiff,  and  to  pay  one 
half  the  price  in  stock  in  one  year,  if  the  plaintiff  would  accept 
ifc,  otherwise  to  pay  the  whole  in  cash  at  the  end  of  two  years. 
On  December  1,  the  plaintiff  drew  two  notes,  each  for  half  the 
price,  for  the  defendant  to  sign,  payable  to  his  order  on  de- 
mand, with  interest.  The  defendant  objected  that  this  was  not 
according  to  the  agreement.  The  plaintiff  then  wrote  a  memo- 
randum at  the  foot  of  the  paper  on  which  the  two  notes  were 
written,  embodying  the  terms  above  mentioned,  and  the  de* 
fendant  signed  the  notes.  Before  the  end  of  the  year,  the  de* 
fendant  offered  stock  in  payment  of  half  the  price  of  the  land, 
but  the  plaintiff  refused  it.  Before  the  end  of  two  years,  the 
plaintiff  cut  off  the  memorandum,  and  sued  on  the  notes,  bot 
was  nonsuited.  The  two  years  having  elapsed,  he  brought  this 
action,  declaring  on  the  agreement  above  mentioned,  on  a  sale 
of  the  land  and  a  promise  to  pay  in  two  years,  and  on  the  two 
notes.  It  was  agreed  that  if  the  plaintiff  could  recover  on  any 
of  the  counts,  the  defendant  should  be  defaulted,  otherwise  the 
plaintiff  to  be  nonsuited. 
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J.  Dams,  WaMum,  and  Hyde,  for  the  defendant,  contended » 

1.  That  the  notes  merged  the  original  contract:  WhUcomh  v. 
Wmiams,  4  Pick.  231;  Maneely  v.  McOee,  6  Mass.  143  [4  Am. 
Dec.  105];  Thacher  y.  Dinsmore,  5  Id.  302  [4  Am.  Dec.  61].  2. 
That  the  notes  were  negotiable,  notwithstanding  the  memo- 
randum: Bayley  on  Bills,  1;  3  Kent  Com.  46.  3.  That  the 
notes  were  avoided  by  cutting  off  the  memorandum:  Pigot'a 
case,  11  Co.  28;  Bayley  on  Bills,  59;  Homer  v.  Wdllis,  11  Mass. 
809  [6  Am.  Dec.  169];  Master  v.  MiMer,  4  T.  B.  320;  Hatch  v. 
Hatch,  9  Mass.  311  [6  Am.  Dec.  67].  4.  That  the  plaintiff,  hav- 
ing made  the  notes  void,  could  not  recover  on  an  implied  prom- 
ise to  pay  for  the  land:  Ibussainl  v.  Martinnani,  2  T.  B.  104; 
Chit.  Con.  6;  Master  v.  Miller,  4  T.  B.  329;  Mariendale  v.  FoUet, 
1  N.  H.  95;  Gibbs  v.  Bryant,  1  Pick.  118. 

Merrick,  Kinnicui,  and  Bliss,  for  the  plaintiff,  claimed :  1.  That 
the  memorandum  should  be  regarded  as  an  independent,  col- 
lateral agreement:  Dow  v.  Tutlle,  4  Mass.  414  [3  Am.  Deo. 
226];  Ward  v.  Winship,  12  Id.  481;  ShedY.  Fierce,  17  Id.  623. 

2.  That  if  it  was  part  of  them  the  notes  were  not  negotiable, 
MaHin  v.  Chauntry,  2  Str.  1271;  Bull.  N.  P.  172;  Roberts  v. 
Peake,  1  Burr.  323;  Beardsley  v.  Baldwin,  2  Str.  1151;  Morris 
V,  Lee,  2  Ld.  Baym.  1396.  3.  That  not  being  negotiable,  the 
plaintiff  could  not  sue  on  the  original  promise:  Maneely  v.  ifo 
Oee,  6  Mass.  143  [4  Am.  Dec.  105];  Greenwood  y,  Curtis,  Id. 
358  14  Am.  Dec.  145].  4.  That  an  alteration  was  fatal  only 
where  the  written  contract  was  the  original  one,  or  had  merged 
the  original  one:  Master  v.  Miller,  4  T.  B.  320;  Farr  v.  Price^ 
1  East,  58;  Powell  v.  DiveU,  15  Id.  29. 

By  Court,  Shaw,  C.  J.  It  is  an  established  rule  of  law  that 
where,  upon  the  sale  of  property,  the  performance  of  service, 
or  any  other  transaction,  the  parties  make  an  express  contract 
for  themselves,  the  law  will  not  raise  a  promise  by  implication: 
Ibussaint  v.  Martinnani,  2  T.  B.  100.  But  here  we  understand 
the  plaintiff  to  admit  this  principle,  and  to  proceed  upon  the 
ground  of  an  express  promise  made  by  the  defendant,  xhat 
upon  the  execution  of  the  deed,  he  would  pay  the  plaintiff  the 
stipulated  price  in  cash  or  in  stock,  according  to  the  terms  of  their 
bargain;  that  the  notes  were  given  as  security  for  the  perfonn- 
ance  of  that  promise,  and  if,  from  any  cause,  the  notes  proved 
unavailable,  he  had  a  right  to  recover  upon  this  original  express 
promise.  But  we  think  this,  in  several  respects,  a  mistaken 
view  of  the  case.    There  must  always  be  a  bargain  by  parol. 
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upon  which  the  sale  of  real  estate  is  made,  as  well  as  in  other 
contracts  to  be  perfected  by  deed;  but  it  is  inchoate  and  incom- 
plete, until  the  execution  of  the  deed.  It  is  unnecessary  to 
rely  on  the  rule  of  statute  law,  that  all  contracts  and  agree- 
ments for  the  sale  of  land  must  be  in  writing,  because  in  all 
oases  where  the  parties  enter  into  a  negotiation  for  the  sale  and 
purchase  of  real  estate,  they  know  and  understand  that  it  is  to 
be  consummated  by  the  execution  of  a  deed.  Such  negotia- 
tion and  parol  agreement  does  not  change  the  rights  of  the 
parties  until  the  deed  is  executed;  it  is  that  which  consummates 
and  carries  into  effect  the  agreement  of  the  parties,  and  Tests 
in  them  new  rights.  The  transfer  of  the  estate  on  the  one  side, 
and  making  payment  or  giving  security  on  the  other,  are  em- 
braced in  such  agreement,  and  constitute  parts  of  one  and  the 
same  transaction. 

Now,  it  is  a  well-settled  rule  that  all  the  different  parts  of 
the  transaction,  without  regard  to  the  order  in  which  the  secnr-' 
ities  or  documents  are  executed,  shall  take  effect  simultane- 
ously, or  in  such  order  as  shall  most  effectually  execute  the 
intent  of  the  parties  in  the  whole  transaction.  The  right  to  the 
debt  would  no  more  arise  without  the  notes  than  the  right  to 
the  land  without  the  deed.  There  were  not  two  distinct  debts, 
one  arising  upon  the  parol  bargain  which  was  discharged  by 
the  notes,  and  another  upon  the  notes.  The  consideration  for 
the  land  was  the  express  promise,  of  which  the  notes  were  the 
evidence,  and  then  the  well-known  rules  apply,  that  when  there 
is  an  express  promise,  the  law  implies  none,  and  when  the  evi« 
dence  of  a  contract  is  in  writing,  it  must  be  produced  at  the 
trial.  To  say  that  before  and  independently  of  the  alteration 
of  the  notes,  the  plaintiff  could  recover,  would  be  to  hold  that 
in  all  cases  where,  upon  a  sale  of  property  or  other  negotiation, 
a  party  has  promised  to  pay  money,  and  given  his  note  at  the 
time  in  conformity  with  such  promise,  the  holder  may  still 
waive  the  note,  and  sue  on  such  original  express  parol  promise. 

If  it  is  said  that  he  is  remitted  to  this  right  in  consequence 
of  the  notes  having  become  void  by  the  alteration,  so  that  the 
plaintiff  can  not  recover  on  them,  this  is  to  hold  that  a  party 
can  acquire  a  right  of  action  by  his  own  fraudulent  act,  in 
altering  his  security,  to  the  injury  of  the  other  party,  an  act 
which  the  law  thus  deems  fraudulent,  and  in  consequence 
thereof  holds  the  note  void,  because  it  tends  to  the  injoiy  of 
the  other  party. 

If  the  plaintiff  claims  upon  the  notes,  he  is  not  entitled  te 
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recover,  because  he  has  made  a  material  alteration  in  the  notes 
since  they  were  signed:  Master  y.  Miller,  4  T.  B.  320.  That  ifc 
was  fraudulent  is  a  conclusion  of  law  from  the  fact  that  it  was 
done  willfully,  for  his  own  benefit  and  to  the  injury  of  the  de- 
fendant, by  accelerating  the  payment.  It  has  been  mode  a 
question,  whether  the  alteration  was  material.  This  is  easily 
tested  by  inquiring  whether  the  notes  would  haye  the  same 
legal  effect  and  operation  after  the  alteration  as  before.  After 
the  alteration  they  were  payable  on  demand;  before  it,  on  time. 
The  difference  is  apparent.  And  so  the  parties  understood  it. 
When  written  "  on  demand,"  the  defendant  refused  to  sign 
them,  and  only  consented  to  do  so,  after  the  qualifying  mem- 
orandum was  made.  But  there  is  no  magic  in  the  word  memo- 
randum. And  it  has  often  been  decided  that  any  words  writ- 
ten on  an  instrument  which  qualify  and  restrain  its  operation, 
constitute  a  part  of  the  contract.  Jones  v.  Fates,  4  Mass.  245, 
where  the  words  "  foreign  bills  "  written  in  the  margin  of  the 
note  were  held  to  be  part  of  the  contract:  Springfield  Bank  y. 
Merrick,  14  Mass.  322;  Homer  v.  Wallvs,  11  Id.  309  [6  Am. 
Dec.  169];  Heywood  v.  PerHn,  10  Pick.  228  [20  Am.  Dec.  518], 

The  memorandum  in  the  present  case  had  none  of  the  char-^ 
acteristics  of  a  separate,  independent,  and  collateral  agreement, 
as  in  the  case  of  Dow  v.  TuUle,  4  Mass.  414  [3  Am.  Dec.  226], 
but  constituted  one  of  the  material  stipulations  of  the  contract 
when  it  was  executed. 

Plaintiff  nonsuit. 


ExFBESS  CoNTaACT  EzcLTTDES  IMPLIED  0N8.~See  Pkelps  v.  Sheldofi,  atUe^ 
669,  and  dtations  in  the  note  thereto. 

Altbratioits  in  IirsTBUMENTS,  EFFECT  OF. — See  Hatch  ▼.  Hatch,  6  Am. 
Deo.  67;  Woodworth  ▼.  Bank  of  America,  10  Id.  239,  and  note;  Stephens  v. 
Graham,  Id.  485;  Den  ▼.  WHght,  11  Id.  546;  Campbell  v.  McArthur,  Id.  738; 
S^ahl  V,  Berger,  13  Id.  666,  and  note;  Babb  v.  CUmson,  Id.  684;  Aubuchon 
▼.  MeKnight,  Id.  602;  Lewis  v.  Pai/n,  18  Id.  427,  and  note;  Letcher  v.  Bates, 
22  Id.  92.  In  CoTfimonweaUh  ▼.  Emigrant  etc.  Savings  Bank,  98  Maaa.  16,  it 
is  held,  citing  Wheelook  v.  Freeman,  among  other  cases,  that  the  alteration  ol 
the  numbers  on  a  series  of  bonds,  which  does  not  change  their  tenor,  or  in 
any  way  affect  the  liability  of  the  obligors,  is  not  a  material  alteration. 

MxMOiLAiVDUM  ON  Ck>NTRAGT,  When  A  Pabt  OF  IT.— This  subject  is  diBcnssed 
in  the  note  to  Tuekerman  ▼.  HartweU,  14  Am.  Dec.  232.  That  such  a  mem. 
orandum,  when  its  effect  is  to  qualify  or  restrain  the  operation  of  the  instru* 
ment  on  which  it  is  placed,  is  a  part  of  the  contract,  is  held,  on  the  author- 
ity of  the  principal  case,  in  Barnard  y.  Ctuihing,  4  Mete.  231;  Shaw  v.  M,  R 
Society,  8  Id.  228. 

At;tbbation  of  Memobanduic  on  Contract. — See  on  this  point  the  nots 
to  Tuekerman  ▼.  HartweU,  14  Am.  232. 
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Babeeb  V.  Bates. 

[13  PlOXKBIVO,  255.] 

Sba-sbobb  bbtwxen  High  and  Low  Watss-kabk  belongs,  by  the  oom- 
mon  la  If  of  England,  to  the  sovereign,  in  trost  for  his  subjeota,  and  can 
not  be  granted  to  an  individaal. 

Kino's  Right  in  the  Sea-shore  was  Transferred  to  the  aeyeral  ccdo- 
nies  by  their  granta  and  charters. 

Massachusetts  Colont  Ordinance  or  1641,  declaring  the  pro^  ietor  of 
land  on  the  sea-shore  to  be  the  owner  to  low-water  mark,  etc.,  thon^ 
never  in  force  in  Plymouth  colony  as  a  positive  law,  is  a  settled  role  oi 
•property  throaghout  the  state. 

Riparian  Proprietor  having  Shore  or  Flat  adjoinin^^  may  convey  his 
upland  without  his  flats,  or  his  flats  without  his  upland. 

Whether  Flats  Pass  as  Appurtenant,  by  a  conveyance  of  upland,  de- 
pends upon  the  intent  as  ascertained  by  the  terms  employed. 

Wreck  Cast  on  the  Sea-shors  Belongs  to  the  Owner  of  the  shores  aa 
against  a  mere  stranger,  if  not  reclaimed,  and  he  may  bring  tirispaai 
against  such  stranger  for  taking  the  same. 

Value  of  the  Wreck  icat  be  Recovered  as  damages  in  such  action. 

Trespass  for  taking  and  carrying  away  a  stick  of  timber^  cast 
on  shore  adjacent  to  the  plaintiff's  land.  The  defendants  found 
the  timber  on  the  rocks  at  low-water  mark,  and  marked  it,  but 
were  unable  to  carry  it  away,  owing  to  the  roughness  of  the  sea. 
It  was  afterwards  thrown  on  the  beach  adjacent  to  the  plaintiff's 
land,  when  the  defendants  took  it  and  converted  it  to  their  own 
use.  The  plaintiff's  laud  was  in  Scituate  in  the  old  Plymouth 
colony,  bounded  on  the  east  by  the  sea.  The  plaintiff  had  con* 
veyed  two  parcels  of  it  to  the  United  States  for  a  light-house. 
The  first  conveyance  described  the  boundaries  of  the  parcel 
conveyed  as  beginning  at  a  stake  and  stones,  and  after  various 
courses,  running  north-easterly  "  to  the  cliff,  thence  by  the  clifl 
to  the  first-mentioned  stake  and  stones."  A  plat  of  the  laud 
was  used  on  the  trial.  If  the  plaintiff  was  entitled  to  recover, 
it  was  agreed  that  he  should  have  judgment  for  fifteen  doliais 
damages. 

W,  Baylies  and  Warren,  for  the  defendants,  claimed:  1.  That 
as  the  ordinance  of  1641  did  not  apply  to  Plymouth  colony,  the 
common  law  rule,  that  a  riparian  proprietor  on  the  sea-shore 
owned  only  to  high-water  mark,  must  govern.  2.  That  if  the 
plaintiff  ever  owned  the  shore,  he  had  conveyed  it  away  to  the 
United  States:  Doane  v.  Broad  Street  Asssociation,  6  Mass.  332; 
Adams  v.  Frothingham,  3  Id.  352  [3  Am.  Dec.  151].  3.  That 
granting  the  plaintiff  had  a  qualified  right  in  the  shore,  the  de* 
fendants  still  had  a  right  to  enter  thereon  and  take  the  timber. 
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which  was  derelict  and  belonged  to  the  finder:  BagoU  ▼.  Orr,  2 
Bos.  A  Pul.  472;  Emana  v.  TumbuU,  2  Johns.  813  [3  Am.  Dec. 
427];  2  Bl.  Com.  14;  3  Dane  Abr.  137;  2  Kent  Com.  290;  1 
Bl.  Com.  295;  Constable's  case,  5  Go.  106,  a;  Am.  Jurist,  No.  3, 
p.  119;  Stat.  1814,  c.  170. 

Eddy  and  Beal,  for  the  plaintiff,  cited:  Storer  v.  Freeman^  6 
Mass.  435  [4  Am.  Dec.  155];  Emans  y.  TumbvJl,  2  Johns.  813, 
819  [3  Am.  Dec.  427];  BaU  v.  Herbert,  3  T.  B.  253. 

By  Court,  Shaw,  0.  J.  The  sole  and  single  question  in  the 
present  case  is,  which  of  these  parties  has  the  preferable  claim, 
by  mere  naked  possession,  without  other  title,  to  a  stick  of 
timber  driven  ashore  under  such  circumstances  as  lead  to  a  be- 
lief that  it  was  thrown  overboard  or  washed  out  of  some  vessel 
in  distress,  and  never  reclaimed  by  the  owner.  It  does  not  in- 
volve any  question  of  the  right  of  the  original  owner  to  regain 
his  property  in  the  timber,  with  or  without  salvage,  or  the  right 
of  the  sovereign  to  claim  title  to  properly  as  wreck,  or  of  the 
power  and  jurisdiction  of  the  governments,  either  of  the  com- 
monwealth or  of  the  United  States,  to  pass  such  laws  and  adopt 
such  regulations  on  the  subject  of  wreck  as  justice  and  public 
policy  may  require. 

In  considering  this  question  of  the  relative  right  of  posses- 
sion, a  preliminary  one  has  been  discussed,  which  is,  whether 
the  plaintiff  had  title  to  the  land  upon  which  the  stick  of  tim- 
ber was  found.  This  place  appears  to  have  been  on  the  sea- 
shore, between  high  and  low-water  mark,  in  the  town  of  Scit- 
uate,  a  town  within  the  limits  of  the  old  colony  of  Plymouth. 
A  question  was  rather  suggested  than  distinctly  argued  by  the 
counsel,  whether  the  right  of  proprietors  of  land  bounding 
upon  the  sea  or  salt  water,  in  that  part  of  the  commonwealth, 
have  propriety  to  low-water  mark.  This  suggestion  is  founded 
upon  the  consideration  that,  by  the  common  law  of  England, 
the  right  of  soil  in  the  shores  of  the  sea  is  in  the  sovereign,  and 
as  the  colony  of  Plymouth  was  not  within  the  limits  or  juris- 
diction of  Massachusetts  when  the  colony  ordinance  of  1641 
was  adopted  by  Massachusetts,  the  rule  of  the  common  law 
must  prevail. 

It  is  true  that,  in  terms,  the  colony  ordinance  of  Massachu- 
setts, adopted,  confirmed,  and  continued  in  force,  by  an  express 
provision  of  one  of  the  earliest  acts  of  the  provincial  government, 
after  the  union  of  the  three  colonies  of  Massachusetts,  Plym- 
outh, and  Maine  by  the  charter  of  1692,  does  not  in  terms  ex- 
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tend  to  the  colony  of  Plymouth,  as  a  rule  of  positive  law.  It  it 
equally  true  that  the  general  laws  of  each  did  not  become  com* 
mon  to  all,  because  the  act  of  1692  (Ancient  Charters,  etc.  213, 
229)  provides,  that  all  the  local  laws  made  by  the  late  governor 
and  company  of  Massachusetts  bay,  and  the  late  government  of 
New  Plymouth,  not  repugnant,  etc.,  shall  continue  in  force  for 
the  respective  places  for  which  they  were  made  and  used.  But 
though  the  rule  in  question  can  not  be  traced  to  this  source  a» 
a  rule  of  positive  law,  we  are  of  opinion  that  it  is  still  a  Bettled 
rule  of  property  in  every  part  of  the  state,  and  founded  upon  a 
basis  quite  as  firm  and  immovable;  that  being  a  settled  role  of 
property,  it  would  be  extremely  injurious  to  the  stability  of 
titles,  and  to  the  peace  and  interest  of  the  community,  to  have 
it  seriously  drawn  in  question.  It  is  founded  upon  a  usage  and 
practice  so  ancient,  immemorial,  and  unvaxying,  that  without 
tracing  its  precise  origin,  it  must  now  be  deemed  a  rule  of  com- 
mon law  proved  by  such  usage. 

It  would  undoubtedly  be  a  curious  subject  of  investigation  to 
inquire  how  the  difference  came  to  be  established  in  these  colo- 
nies between  the  rule  of  law  as  to  the  property  in  shores  and 
flats  where  the  sea  ebbs  and  flows,  and  that  of  the  common  law 
of  England.     There  the  ;:ule  is,  that  the  right  of  property  ta 
high-water  mark  is  in  the  crown,  but  it  is  deemed  to  be  so  held 
in  trust  for  the  use  and  benefit  of  all  the  king's  subjects,  and 
therefore  such  right  of  property  can  not  be  granted  by  the 
crown  to  a  subject.     But  where  the  reason  ceases  the  role  also 
ceases,  and  of  course  a  very  different  rule  would  prevail  in 
oases  of  grants  of  extensive  foreign  domains  by  the  crown,  to 
large  companies,  where  the  obvious  intent,  purpose,  and  end  of 
the  grant  is  not  merely  to  vest  the  crown's  right  of  property  in 
the  grantees,  but  also  to  invest  them  with  large  civil  and  politi- 
cal powers,  with  a  view  to  the  establishment  and  maintenance 
of  civil  government,  under  the  general  allegiance  of  the  crown. 
There  it  would  be  proper  and  almost  necessary  that  with  the 
right  of  property  there  should  be  granted  to  the  community  to 
be  governed,  such  a  portion  of  the  sovereign  rights  and  pre- 
rogatives as  would  be  sufficient  to  make  the  grant  most  benefi- 
cial to  the  community  to  be  formed  and  protected  under  the 
government  so  to  be  established.    And  accordingly,  in  this 
spirit,  and  conformably  to  such  views,  the  early  royal  grants 
and  charters  were  framed,  under  which  these  colonies  were 
settled.     In  that  of  James  I.,  of  November,  1620,  to  the  ooundl 
of  Plymouth,  upon  the  basis  of  which  most  of  the  others  were 
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framed,  there  is  granted,  not  only  the  soil  described,  but  also 
all  haTens,  ports,  rivers,  waters,  fishings,  mines  and  minerals, 
as  well  royal  as  other  mines,  etc.,  and  all  and  singular  other 
commodities,  jurisdictions,  royalties,  priyileges,  franchises,  and 
pre-eminencies,  both  within  the  said  tract  of  land  upon  the  main, 
and  also  within  the  islauds  and  seas  adjoining. 

It  seems  therefore  clear,  that  under  such  grants  and  charters 
the  right  and  jurisdiction  of  the  crown,  in  the  sea-shores,  was 
transferred  and  vested  in  the  colonial  governments  formed 
under  such  charters,  to  be  applied  and  administered  in  such 
manner  as  they  might  deem  best  calculated  to  advance  the 
prosperity  of  the  colonists.  It  seems  best  to  have  suited  the 
Tiews  of  policy  and  expediency  of  the  colonists  here,  to  treat 
the  soil  in  the  extensive  sea-shores  and  flats  of  our  maritime 
frontier,  as  the  property  of  the  riparian  proprietor,  subject  to 
certain  modifications,  because  such  has  been  the  uniform  prac- 
tice. This  was  determined,  in  Massachusetts,  by  the  early 
colonial  ordinance  already  alluded  to.  The  colony  of  Plym- 
outh had  full  authority  to  adopt  the  same  rule,  if  it  was 
thought  expedient  by  their  government.  This  might  be  done, 
either  by  making  all  private  grants,  which  must  have  been  de- 
rived from  the  colonial  government,  where  they  bounded  upon 
tide  waters,  extend  to  low-water  mark,  or  it  might  have  been 
done  by  a  general  ordinance  or  declaration,  as  in  Massachu- 
setts. No  such  ordinance  has  been  found;  but  it  is  much  to 
be  regretted  that  the  general  laws  of  the  Plymouth  colony, 
laws  which  deeply  afiTect  the  right  of  property  in  a  large  and 
important  part  of  the  commonwealth,  have  not  been  published 
and  are  so  little  known.  But  although  we  can  not  now  point 
to  the  specific  legislative  act  or  ordinance  by  which  this  princi- 
ple was  established,  yet,  as  before  stated,  a  usage  of  two  cen- 
turies, uniform  and  unbroken,  as  far  as  can  now  be  ascertained, 
must  be  taken  as  sufficient  evidence  that  such  a  principle  was 
adopted  by  those  who  had  the  right  and  power  of  establishing 
it,  in  such  form  as  to  give  it  the  force  and  effect  of  a  rule  of 
law,  not  now  to  be  shaken.  This  rule  has  been  recognized  as 
existing  in  Maine  and  Plymouth  colony,  as  well  as  in  Massachu- 
setts, not  indeed  as  a  point  adjudicated,  because  we  believe  it 
was  not  called  in  question,  but  assumed  and  acted  on  as  a  set- 
tled rule:  Storer  v.  Freeman,  6  Mass.  435  [4  Am.  Dec.  155];  Far- 
her  v.  8mUh,  17  Id.  413  [9  Am.  Dec.  157];  Lapv^h  v.  Bangor 
Bank,  8  Greenl.  85.  And  we  consider  this  as  applying  to  the 
■bores  of  the  open  sea,  as  well  as  to  bays,  coves,  and  rivers,  the 
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language  of  the  colony  ordinance  being,  "  in  all  creeks,  coves, 
and  other  places,  about  and  upon  salt  water,  where  the  sea  ebbs 
and  flows." 

Another  question  was  made,  whether  the  plaintiff  was  owner 
of  that  part  of  the  shore  upon  which  the  timber  first  lodged. 
The  case  shows  that  the  plaintiff  was  formerly  the  owner  of  a 
farm,  described  as  bounded  easterly  by  the  sea,  including  the 
two  pieces  conveyed  to  the  United  States  for  a  lighthouse,  and 
still  continued  to  own  all  not  so  conveyed.  It  is  a  settled 
rule  of  law  upon  this  subject,  that  a  riparian  proprietor,  with 
shore  or  flats  adjoining,  may  convey  his  upland  without  hia 
flats,  or  his  flats  vnthout  his  upland,  and  therefore,  whether 
upon  the  conveyance  of  the  upland  the  flats  pass  as  appurte- 
nant, is  to  be  determined  by  the  intent,  as  ascertained  by  the 
terms  and  construction  of  the  conveyance.  By  the  terms  of  the 
grant  to  the  United  States,  taken  in  connection  with  a  plan  of 
the  land,  we  are  of  opinion  that  the  flats  and  beach  did  not  pass 
with  the  upland,  and  that  the  title  to  them  remained  in  the 
plaintiff. 

Considering  it  as  thus  established,  that  the  place  upon  which 
this  timber  was  thrown  up  and  had  lodged,  was  the  soil  and 
freehold  of  the  plaintiff,  that  the  defendants  can  not  justify 
their  entry,  for  the  purpose  of  taking  away  or  marking  the  tim- 
ber, we  are  of  opinion  that  such  entry  was  a  trespass,  and  that 
as  between  the  plaintiff  and  the  defendants,  neither  of  whom 
had  or  claimed  any  title  except  by  mere  possession,  the  plaintiff 
had,  in  virtue  of  his  title  to  the  soil,  the  preferable  right  of  pos- 
session, and  therefore  that  the  plaintiff  has  a  right  to  recover 
the  agreed  value  of  the  timber  in  his  claim  of  damages. 


Soil  undeb  Navigable  ErvsBS  and  Abms  or  thx  Ska,  including  tbe 
•bore  to  high- water  mark,  belonged  to  the  king  at  common  law:  Lamamg  t. 
Smith,  21  Am.  Dec.  89.  For  other  decisions  on  this  point  see  the  note  to 
that  case.  An  extended  discussion  of  the  subject  of  the  ownership  of  the 
shore  of  navigable  waters,  between  high  and  low-water  mark,  will  be  found 
in  the  note  to  Arnold  v.  Mundy,  10  Am.  Dec.  388.  As  to  the  rule  in  Massa- 
chusetts,  see  Slorer  v.  Frerman,  4  Id.  155,  and  note.  The  settled  role  in 
that  state  and  Maine  is  recognized  as  having  been  established  by  long  usage 
that  the  riparian  proprietor  on  the  shore  of  the  sea  and  arms  thereof  owns  to 
low-water  mark,  if  not  beyond  one  hundred  rods  from  the  upland:  Sale  v. 
Pratty  19  Pick.  197;  Commonwealth  v.  Alger,  7  Cush.  76;  Weston  v.  Sampaoti^ 
8  Id.  354;  Nudd  v.  Hvbbs,  17  N.  H.  526;  Clement  v.  Bums,  43  Id.  619,  all 
referring  to  Barker  v.  Bates  as  authority  for  this  position.  The  principal 
case  is  cited  also  in  fhurch  v.  Meeker^  34  Conn.  427»  to  the  point  that  by  the 
grant  to  Plymouth  colony  the  right  of  the  king  to  the  sea-shore  passed  undef 
the  word  *  •  royalties. " 
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CoNYZTANCE  or  Flats.— In  Clancey  ▼.  HoudUUe^  39  Me.  456,  the  forego- 
ing case  IB  recognized  as  an  aathority  for  the  doctrine  that  a  riparian  owner 
may  convey  his  upland  without  his  adjacent  flats,  or  his  flats  without  his 
upland.  So  in  Charhatown  ▼.  Tufts^  111  Mass.  361,  for  the  position  that  the 
flats  do  not  pass  by  such  a  conveyance  if  not  included  in  its  terms. 

Bight  or  Shobb  Owkxr  to  Bbino  Tbespass  against  a  stranger  entering 
thereon  to  take  a  boat  cast  ashore,  where  the  purpose  of  such  stranger  is  to 
appropriate  the  boat  to  his  own  use,  was  maintained  on  the  authority  of  the 
principal  case  in  Proctor  v.  Adams j  113  Mass.  377,  but  not  where  the  pur- 
pose is  to  rescue  the  boat  and  restore  it  to  the  owner. 

P068BSSZON  Necessa&t  to  Maintain  Trespass.— On  this  point  see  the 
note  to  OraerY.  Stomu,  18  Am.  Dec  547. 


Vincent  v.  Cobnell. 

[13  Pl0KXBINO»  294.] 

Conditional  Vendee  in  Possession  of  Cattle,  under  an  agreement  that  he 
is  to  keep,  feed,  and  work  them  until  a  specified  time,  and  then  restore 
them  to  the  vendor,  or  that  if  he  pays  a  certain  sum  by  that  time,  the 
vendor  is  to  release  his  right  to  them,  may  sell  the  same  within  the  time, 
with  such  right  as  he  has. 

Vkndob  can  not  Maintain  Trover  for  such  cattle  against  such  purchaser 
from  the  vendee,  he  having  no  knowledge  of  the  agreement. 

PcTRCHASER  WOULD  BE  LiABLB  IN  Tboveb  apteb  Demand  made  after  the  ex- 
piration of  the  time,  and  non-payment  of  the  sum  specified,  if  the  cattle 
were  in  his  possession. 

Tboveb  for  a  yoke  of  oxen.  On  a  case  stated  in  the  common 
pleas,  it  appeared  that  on  February  8, 1831,  the  plaintiff,  being 
the  owner  of  the  oxen,  exchanged  them  with  one  William  Cor- 
nell for  another  yoke  of  oxen  and  twenty-five  dollars  and  fifty 
cents  to  boot,  to  be  paid  by  May  7,  to  secure  which  sum  the 
said  Cornell  signed  and  delivered  to  the  plaintiff  an  agreement, 
acknowledging  that  he  received  the  oxen  in  question  prin- 
cipally to  keep  for  the  plaintiff  until  May  7,  and  promising  to 
feed  tiiem  for  their  work  and  return  them  in  good  order  at  that 
time,  or  if  he  should  pay  the  plaintiff  twenty-five  dollars  and 
fifty  cents  by  that  time,  the  latter  should  release  his  right  to 
the  oxen,  but  if  the  money  was  not  paid,  then  the  plaintiff 
should  have  full  right  to  take  said  oxen.  Before  May  7,  Wil- 
liam Cornell  sold  the  oxen  to  the  defendant.  Pardon  Cornell, 
who  sold  them  to  one  Tripp,  it  not  appearing  that  the  defend- 
ant had  any  knowledge  of  the  agreement  with  the  plaintiff. 
After  the  sale  to  Tripp,  and  after  May  7,  the  plaintiff  demanded 
the  cattle  of  the  defendant,  and  not  receiving  them,  brought 
this  action.  Judgment  for  the  plaintiff  in  the  common  pleas, 
and  the  defendant  excepted  to  the  opinion  of  that  court. 
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Warren^  in  support  of  the  exceptions,  cited  1  Chit.  PI.  (2cl 
Am.  ed.)  151;  3  Stark.  Et.  1481,  1494;  Boscoe  on  Ey.  395;  15 
Petersdorff,  203,  note;  Gordon  v.  Harper,  7  T.  R.  9;  Cooper  v. 
ChiUy,  1  Burr.  27.  31;  Horwood  v.  Smiih,  2  T.  R.  750;  Pain 
V.  WhiUaker,  By.  &  M.  99;  2  Saund.  PI.  and  Ev.  879; 
Wheeler  v.  Train,  3  Pick.  258;  Ihrrant  v.  Thompson,  5  Barn.  & 
Aid.  826;  Putnam  v.  Wyley,  8  Johns.  431  [5  Am.  Dec.  346]; 
Van  Brunt  v.  Schenck,  11  Id.  377. 

Buasell,  contra,  cited  Jackson  v.  ^neZerson,  2  Taunt.  24;  Jones 
V.  fifincZair,  2  N.  H.  319  [9  Am.  Dec.  75];  Bloxam  ▼.  Hubbard,  6 
East,  407;  ChUty  v.  Cooper,  1  Burr.  31;  ^lyer  v.  BarUeU,  9  Pick. 
157. 

By  Court,  Wildb,  J.   This  case  comes  before  us  on  excep- 
tions to  the  judgment  of  the  court  of  common  pleas  on  a  case 
stated  by  the  parties,  and  having  considered  the  facta  agreed, 
and  the  arguments  of  counsel,  and  the  cases  cited,  we  are  of 
opinion  that  the  judgment  for  the  plaintiffs  can  not  be  sus- 
tained.   William  Cornell,  at  the  time  vfhen  he  sold  the  oxen  to 
the  defendant,  had  the  actual  legal  and  rightful  possession, 
with  a  right  of  property  on  payment  of  twenty-five  dollars  and 
fifty  cents.     The  agreement  between  him  and  the  plaintiff 
amounted  to  a  conditional  sa^e,  liable  to  be  defeated,  it  is  true, 
on  the  non-performance  of  the  condition.     William  Cornell 
had,  therefore,  a  clear  right  to  dispose  of  the  possession,  with 
his  right,  such  as  it  was,   to  the  defendant.    The  plaintiff 
at  that  time  had  no  possession,  nor  right  of  possession;  and 
the  taking  by  the  defendant  was  not  tortious.     Nor  did  his  sale 
to  Tripp  amount  to  a  conversion,  because  at  the  time  he  had 
the  possession.     It  is  said  by  Sergeant  Williams,  in  a  note  in 
the  case  of  WiEbraham  v.  Snow,  2  Saund.  47  b,  ''  that  if  the 
bailee  or  other  person  who  has  only  a  special  property  sells  and 
delivers  the  goods  to  another  as  his  own,  honafde  and  without 
notice,  the  general  owner  can  not  maintain  trover  or  any  other 
action  against  the  vendee,  because  by  such  a  sale  by  a  person 
who  has  a  special  property  in,  and  possession  in  fact  of  the 
goods,  the  property  of  the  general  owner  is  altered."    This 
doctrine,  however,  is  somewhat  impugned  by  the  case  of  TFtl- 
hinson  v.  King  et  aL,  2  Camp.  335,  and  Boscoe  (p.  395)  says* 
that  if  the  bailee  of  goods  for  a  special  purpose  transfer  them 
to  another  in  contravention  of  that  purpose,  the  general  owner 
may  maintain  trover  against  that  person,  though  he  be  a  bona 
fide  vendee;  and  the  same  doctrine  is  laid  down  by  Abbott,  J.| 
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in  lioeachman  v.  Machin,  2  Stark.  312,  but  in  the  latter  case 
there  was  a  demand  on  the  purchaser  and  a  refusal  to  deliyer, 
which  no  doubt  amounted  to  a  conversion.  And  in  the  case  at 
bar,  if  there  had  been  a  demand  on  the  defendant  after  the 
special  property  had  ceased,  and  before  he  had  parted  with  the 
oxen,  he  would  undoubtedly  be  liable  in  this  action;  but  his 
acts  previous  to  the  seventh  of  May  do  not,  we  think,  amount 
to  a  conversion.  In  Paiii  el  aL  v.  Whiitaker,  Ry.  &  M.  99j 
it  was  decided  that  where  goods  were  let  on  hire,  and  were 
taken  by  the  sheriff  as  the  property  of  the  persom  to  whom  they 
were  let,  the  owner  could  not  maintain  trover,  because  he  had 
not  the  right  of  possession  at  the  time  the  goods  were  taken 
and  sold  by  the  sheriff. 

It  has  been  argued  for  the  plaintiff,  that  the  sale  by  William 
Cornell  to  the  defendant  was  such  a  breach  of  trust  as  to  ter- 
minate the  bailment,  and  to  restore  to  the  plaintiff  a  right  of 
possession.  But  this  argument  can  not  be  sustained.  The 
plaintiff  had  no  right  of  possession,  and  could  not  maintain 
any  action  for  the  recovery  of  the  property  before  the  seventh 
of  May,  nor  can  anything  done  by  the  defendant  before  that 
time  subject  him  to  an  action.  And  it  does  not  appear  that  he 
has  done  anything  since  which  can  amount  to  a  conversion. 

Judgment  of  the  C.  C.  P.  set  aside,  and  a  new  trial  granted. 


Conditional  Vendee  in  Posst'^on  mat  Sell. — ^The  doctrine  of  the 
principal  case,  that  a  conditional  vendee  of  a  chattel,  who  is  in  possession, 
may  sell  the  same,  with  such  right  as  he  has  in  it,  before  the  expiration  of 
the  time  allowed  for  payment,  is  approved  and  applied  in  Day  v.  Basseit,  102 
Mass.  445;  Spooner  v.  Holmes,  Id.  606.  The  title  remains  in  the  vendor,  on 
a  conditional  sale,  until  performance  of  the  condition,  as  against  creditors  of 
the  vendee:  BatTett  v.  Prildianl,  13  Am.  Dec.  449,  and  note  thereto. 

PROPEBTT  AND  POSSESSION    SUFFICIENT  TO    MAINTAIN  TrOVEB. — See,  OO 

this  point,  the  note  to  Hostler  v.  Skull,  1  Am.  Dec.  685;  Oage  v.  Allison^  2 
Id.  682;  Bird  v.  Clark,  3  Id.  269;  Ludden  v.  Leaviii,  6  Id.  45;  Laspeyre  v. 
McFarland,  7  Id.  705;  Poole  v.  Symonds,  8  Id.  71;  Odiame  v.  CoUey,  9  Id. 
89;  Jones  v.  Sinclair,  Id.  75;  Brandon  v.  IluntsviUe  Bank,  20  Id.  48,  and 
note;  Hudspeth  v.  WUson,  21  Id.  344. 


Leavitt  v.  Lampbey. 

[13  PlCXSBZNO,  882.] 

Where  a  Widow  having  a  Paramount  Right  of  Doweb  has  recovered 
judgment  therefor,  and,  without  having  it  set  off,  has  released  it  to  the 
tenant,  the  widow  of  a  subsequent  grantor  of  the  same  land  is  entitled 
to  dower  only  in  the  remaiining  two  thirds  thereof, 
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WiFB*s  ]>0WER  IS  HOT  Rklteaskd  by  her  joining  in  h«r  hosbuid's  deed  to 
correot  a  former  conveyanco  by  him  alone,  the  only  words  denoting  her 
anent  being:  "In  witnees  whereof  I,'*  the  husband,  "with  3.,  my  wife^ 
in  token  of  her  assent  thereto,  have  hereunto  set  our  hands  and  seals." 

Bight  ot  Dower  is  not  to  be  Barbed  bt  a  Supposed  Iktentioh  noi 
manifested  by  the  words  of  the  deed. 

Dakaobs  for  Bxtemtion  op  Bower,  under  our  statute,  are  to  be  aHnnssed 
from  the  time  of  the  demand  on  the  tenant  who  is  seised  of  the  freehold 
when  demand  is  made. 

Wbet  of  dower.  It  was  agreed  that  the  premises  were  con- 
Teyed  to  the  plaintiff's  husband  in  1818,  by  Thomas  Leayitt, 
who  died  in  1830,  and  whose  widow,  Mary  Leavitt,  recovered 
of  the  present  tenant  a  judgment  for  her  dower  in  the  same 
land  in  April,  1831,  and,  without  having  it  set  off,  conveyed  her 
right  to  the  tenant  in  May,  1831.  The  plaintiff's  husband  con- 
veyed the  premises  on  April  3, 1819,  by  a  mortgage  in  fee,  in 
which  the  plaintiff  did  not  join,  which  mortgage  was  afterwards 
assigned  to  one  Goddard.  In  1821,  the  plaintiff's  husband,  in 
order  to  correct  a  mistake  in  the  description,  made  a  new  deed 
to  Goddard,  in  which  the  plaintiff  joined,  as  follows:  ''  In  wit- 
ness whereof  I,  the  said  Samuel  F.  Leavitt,  with  Sophia,  mj 
wife,  in  token  of  her  assent  thereto,  have  hereunto  set  our 
hands  and  seals."  Goddard  conveyed  to  one  Graves,  and  he 
to  the  tenant.  The  plaintiffs  husband  died  while  Graves  vma 
seised  of  the  premises.  On  June  17,  1830,  the  plaintiff  de« 
manded  her  dower  of  the  tenant,  and  afterwards  also  of  Ghraves. 

Crosby,  for  the  plaintiff,  claimed:  1.  That  she  was  entitled  to 
one  third  of  the  whole  land,  because  Mary  Leavitt's  judgment 
was  never  executed :  Oeery.  Hamblin,  1  Greenl.  54,  note.  2.  That 
her  right  was  not  released  by  the  deed  to  Goddard:  Ibwler  v. 
Shearer,  7  Mass.  14;  CaUin  v.  Ware,  9  Id.  218  [6  Am.  Dec.  66]; 
Lufbin  V.  Curtis,  13  Id.  223;  Powell  v.  Monson  etc,  (7o.,  3  Mason, 
847. 

Marston,  for  the  tenant,  as  to  the  extent  of  the  plaintiff's  right, 
if  any,  cited  1  Thomas'  Co.  Lit.  663;  as  to  the  sufficiency  of 
the  release,  Steams  v.  Sioift,  8  Pick.  532;  2  Com.  Con.  534; 
that  damages  could  be  claimed  only  from  the  demand  made  on 
Graves,  Parker  v.  Murphy,  13  Mass.  485. 

By  Court,  Wilde,  J.  Upon  the  facts  agreed  we  are  of  opin- 
ion that  the  demandant  is  well  entitled  to  recover,  but  not  to 
the  full  extent  of  her  claim.  The  dower  of  Mary  Leavitt, 
widow  of  Thomas  Leavitt,  the  plaintiff's  husband's  grantor,  ia 
paramount  to  her  title.    And  it  is  agreed  that  the  right  of  Mary 
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LeaTitt  was  coDvejed  to  the  tenant  after  she  had  recovered 
judgment  against  him  for  her  dower  in  the  premises.  The  ten- 
ant, therefore,  is  entitled  to  have  one  third  of  the  premises  as- 
signed to  him  by  metes  and  bounds,  to  hold  in  right  of  Mary 
Leavitt  during  her  life,  and  in  the  remaining  two  thirds  the 
plaintiff  is  now  entitled  to  recover  her  dower.  Her  right  is  not 
barred  by  her  husband's  deed  to  Goddard,  in  which  she  joined; 
for  it  contains  no  release  of  her  right,  nor  words  of  convey- 
ance by  her;  she  only  assents  to  the  correction  of  a  mistake  in 
a  former  deed  of  her  husband,  to  which  she  was  not  a  party. 
Nor  can  her  assent,  thus  given,  operate  against  her  by  way  of 
estoppel.  We  are  not  to  inquire  what  was  her  motive  and  in- 
tention in  joining  in  a  deed  with  her  husband,  for  her  right  of 
dower  is  not  to  be  barred  by  any  supposed  intention  not  mani- 
fested by  the  words  of  the  deed;  and  thus  it  was  decided  in 
Collin  v.  Ware,  9  Mass.  220  [6  Am.  Dec.  56],  and  in  Lufkin  v. 
Curtis,  13  Id.  223. 

As  to  the  question  of  damages,  it  is  quite  clear,  by  the  stat- 
ute of  1828,  c.  137,  sec.  5,  that  damages  are  to  be  assessed  for 
the  detention  of  dower,  from  the  time  of  the  demand  made  on 
the  tenant.  He  was  then  tenant  of  the  freehold,  and  the  de- 
mand on  him  was  in  strict  compliance  with  the  express  provis- 
ion of  the  statute.  It  has  been  supposed  that  a  different  rule 
of  damages  would  be  adopted  under  the  statute  of  1783,  c.  40, 
which  requires  the  demand  to  be  made  on  the  person  having  the 
next  immediate  estate  of  freehold  and  inheritance.  The  con- 
struction of  that  st'atute  is  somewhat  doubtful;  but  the  statute 
of  1828  is  clear  and  explicit,  and  was  in  force  when  the  demand 
in  this  case  was  made  on  the  tenant. 

Judgment  for  demandant. 

Witb'b  Dowxb  is  not  Babbxd  bt  a  Convktancb  810NSD  and  aealed  by 
lier,  in  conjunction  with  her  husband,  hut  in  the  hody  of  which  her  name  is 
not  mentioned:  CaiUn  ▼.  Warty  6  Am.  Dec.  5S,  and  note.  In  Greenough  v. 
Turner,  11  Gray,  334,  quoted  in  the  note  to  CatUn  v.  Ware,  supra,  the  prin- 
cipal case  is  cited,  among  others,  as  estahlishing  the  doctrine  in  Massachu- 
setts,  that  a  wife's  conveyance,  jointly  with  her  husband,  must  contain  apt 
words  of  release,  in  order  to  bar  her  right  to  dower.  As  to  when  a  wife's 
dower  is  barred  by  her  conveyance,  see  Cluue^e  case,  17  Am.  Dec  277. 

Damages  vob  Dbtentiok  or  Doweb  are  held  in  Chasers  case,  last  abov* 
flHed,  to  be  recoverable  at  law  only  from  the  time  of  demand  on  the  heir. 
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Fettyplace  v.  Dutch. 

[13  FlCKXBXHO,  888.] 

ArrACHMENT  Ck)irsiTruTES  a  Lien,  Bnbject  to  which  the  general  property 
mains  in  the  owner,  and  if  he  can,  without  a  treepaas,  make  actoal  de> 
livery  of  the  property,  a  sale  with  sach  deliyery  passes  the  property 
subject  to  the  lien,  and  takes  precedence  over  a  sabeeqaent  attachment 

DSBTOB  HAS  A   QUALIFIKD  POSSESSION  OF  ATTACHED  FbOPEBTT,  kept  On  hlS 

premises  by  the  officer,  under  a  license  from  him,  and,  with  the  offi- 
cer's  acquiescence,  may  make  actual  delivery  thereof  to  an  assignee,  snl^ 
ject  to  the  lien. 

Keeper  or  Attached  Pbopebtt  lying  on  a  wharf  occupied  by  the  debtor,  is 
not  guilty  of  such  neglect  as  will  vacate  the  attachment,  whei^  with  the 
attaching  officer's  permission,  he  leaves  the  wharf  and  goes  home  on  Sun- 
day, after  fastening  the  gates  and  securing  the  property  in  the  usnsl 
manner,  and  returns  in  the  afternoon. 

Keeper  Perhittino  the  Debtor  to  make  Deliyebt  of  such  attached  prop- 
erty to  an  assignee,  subject  to  the  attachment,  does  not  vacate  the  at- 
tadiment. 

Assumpsit  for  money  had  and  received.  Plea,  the  genezal 
issue.  At  the  trial  it  appeared  that  the  defendant,  Dutch,  a 
deputy  sheriff^  on  Saturday,  July  18,  1829,  attached  certain 
wood,  lumber,  etc.,  belonging  to  one  Stoddard,  a  wood  wharf- 
inger, on  a  wharf  occupied  by  him,  at  the  suit  of  one  Bnffom, 
and  appointed  one  Nesmith  as  keeper,  telling  him  to  keep  the 
attachment  as  private  as  possible,  but  to  remain  near,  so  as  to 
give  notice  to  any  other  officer  who  might  come  with  an  attach- 
ment. After  midnight  on  that  day  Nesmith,  in  accordance  with 
permission  previously  given  by  Dutch,  fastened  the  gates  of  the 
wharf  in  the  usual  manner  and  went  home,  all  the  property 
being  inside  the  wharf,  except  some  large  timbers.  He  had 
previously  permitted  two  or  three  sticks  of  timber  to  go  to  cus- 
tomers, intending  to  pay  for  them  if  there  should  be  any  trouble 
about  it.  He  returned  to  the  wharf  Sunday  afternoon.  A 
little  before  midnight  that  night  Stoddard  came  to  the  wharf 
mth  Devereux,  one  of  the  plaintiffs,  and  told  Nesmith  that  he 
had  assigned  all  the  property  to  the  plaintiffs  for  yalue,  subject 
to  the  attachment,  which  Devereux  agreed  to  satisfy,  and  the 
deed  was  shown  to  Nesmith.  A  symbolical  deliyery  of  the  tim- 
ber was  made  to  Devereux,  by  placing  a  stick  of  it  in  his  hands, 
and  he  made  a  similar  delivery  to  Nesmith,  and  requested  him 
to  keep  possession  for  the  plaintiffs.  Nesmith  being  shortly 
afterwards  notified  by  Brown,  a  deputy  sheriff,  that  after  twelre 
o'clock  the  property  would  be  attached  at  the  suit  of  one  Bide- 
out,  informed  Brown  of  the  assignment  and  delivery  of  posBes- 
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mon.  Stoddard,  after  twelve  o'clock,  made  another  delivery  to 
Devereux,  and  the  latter  to  Nesmiih.  Immediately  afterwards 
Dutch  attached  the  property  on  two  writs,  in  favor  of  Bideout 
and  another,  by  an  entry  on  the  writs,  without  taking  posses- 
sion anew,  he  having  no  knowledge  of  the  assignment.  The 
property  was  subsequently  sold  by  consent,  the  proceeds  to  be 
accounted  for.  Buffum's  claim  was  paid.  The  present  action 
was  brought  by  the  plaintiffs,  as  Stoddord's  assignees,  to  re- 
cover the  balance  in  the  defendant's  hands,  after  a  demand  on 
him.  The  jury  found  that  the  agreement  was  that  the  assign- 
ment to  the  plaintiffs  was  subject  to  Buffum's  attachment,  and 
not  that  said  attachment  should  be  dissolved  on  Devereuz's 
promise.  Judgment  for  the  plaintiffs,  subject  to  the  opinion 
of  the  whole  court  on  the  facts. 

C7^ioatoan(2irun/in^ton,forthe  defendant,  contended:  1.  That, 
without  regard  to  the  subsequent  attachment,  the  assignment 
was  invalid  because  after  the  first  attachment  the  debtor  had  no 
property  in  the  goods  assignable  at  law,  the  property  being  in 
the  o£Soer,  who  could  maintain  trespass  against  a  wrong-doer 
for  an  injury  thereto,  while  the  debtor  could  not:  Bac.  Abr., 
Orant,  D.;  Shep.  Touch.  239;  Pow.  on  Con.  153;  Com.  Dig., 
Assignment,  C;  Jones  v.  Smith,  2  Yes.  jun.  378;  Yelv.  (Met- 
calfs  ed.)  179,  note;  ByaU  v.  BoUe,  1  Atk.  165;  Bob.  on  Fr. 
Con.  558,  note;  Perley  v.  Foster,  9  Mass.  112;  Ladd  v.  North, 
2  Id.  517;  2  Wms.  Saund,  47,  a;  2  Kent  Com.  449,  452;  B(yrke 
V.  DayreU,  4  T.  B.  402.     2.  That  the  officer  had  a  right  to  hold 
the  attached  property,  not  only  for  the  benefit  of  the  attaching 
creditor  but  also  for  the  purpose  of  making  other  attachments, 
and  would  be  deprived  of  this  right  by  giving  effect  to  the  as- 
signment: Wilder  v.  Bailey,  3  Mass.  295;  Chealy  v.  Brewer,  7 
Id.  259;  Brooks  v.  Cook,  8  Id.  246;  Staples  v.  Staples,  4  Greenl. 
532;  Benson  v.  I  lower,  Cro.  Car.  166,  176;  Harrington  y.Ward, 
9  Mass.  251;  Vinton  v.  Bradford,  13  Id.  117  [7  Am.  Dec.  119]. 
3.  That  the  officer  having  the  possession  and  property,  had  a 
preference  over  the  assignees  who  could  not  acquire  possession, 
either  from  the  debtor  or  from  the  keeper,  who  had  no  authority 
to  bind  the  officer  by  assenting  to  a  delivery,  but  who,  as  the 
case  showed,  had  preserved  the  attachment:  LanfearY,  Sumner, 
17  Mass.  110  [9  Am.  Dec.  119];  Lamb  v.  Diirant,  12  Id.  [7  Am. 
Dec.  31];  Poole  v.  Symxmds,  1  N.  H.  291  [8  Am.  Dec.  71];  Lans 
V.  Jackson,  5  Mass.  164;  Watson  v.  Todd,  Id.  271;  Vinton  v. 
Bradford,  13  Id.  114  [7  Am.  Dec.  119];  Odiome  v.  CoUey,  2  N.  H, 
69  [9  Am.  Dec.  39]. 
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SaUanatall  and  ShUlaber^  for  the  plaintifib,  insisted,  among 
other  things,  that  the  officer  had  but  a  lien,  while  the  debtor 
had  the  general  property,  and  could  therefore  make  an  assign- 
ment which  would  entitle  his  assignees  to  the  surplus  proceeds, 
if  not  to  the  property  itself:  Blake  y.  Shaw,,  7  Mass.  605;  WhU-* 
tier  V.  Smilh,  11  Id.  211;  Ludden  t.  LeaviU,  9  Id.  105  [6  Am. 
Deo.  45];  Bigelow  y.  Wilson^  1  Pick,  4!&&\Broumell  v.  Mantkeder^ 
Id.  232;  Thompson  t.  Clerk,  Gro.  Eliz.  5M;IHUenback Y.Jerome, 
7  Cow.  295;  Oibbs  t.  Chaee,  10  Mass.  125;  Story  on  Bail.,  sees. 
185,  850;  4  Kent  Com.  188. 

By  CouBT.  An  attachment  constitutes  a  lien«  and  as  the  gen- 
eral  property  remains  in  the  owner,  subject  to  such  lien,  if  the 
general  owner  can.,  without  a  trespass,  nmke  actual  delivery  of 
the  property,  subject  to  the  lien  created  by  the  attachment,  a 
sale  with  such  deliyexy  is  lawful  and  will  yest  the  proper^  in 
the  yendee,  subject  to  such  attachment,  so  as  to  giye  the  yendee 
a  prior  title  to  that  of  a  subsequent  attaching  creditor. 

We  can  not  perceiye,  in  the  seyeral  exceptions  taken  by  the 
plaintiffs,  that  the  attachment  made  on  Saturday,  in  behalf  of 
Buffum,  was  abandoned  or  yacated  by  any  act  or  neglect  of 
Nesmith,  the  keeper. 

But  supposing  the  attachment  yalid,  the  property  being  kept 
on  the  debtor's  own  premises,  by  a  license  from  him  to  the  ofH- 
oer,  his  own  right  of  access  to  the  property  was  not  preyented 
or  defeated  by  that  license,  and  therefore  he  had  still  a  quali« 
fied  possession,  subject  to  that  of  the  officer  andhiskeeper,  for 
all  purposes  necessary  to  giye  effect  to  the  attachment;  and 
therefore  his  actual  deliyery  yested  the  property  in  his  assignee, 
subject  to  the  existing  lien  created  by  the  attachment. 

Under  the  circumstances  of  the  present  case,  the  court  are  of 
opinion,  that  although  the  keeper  was  not  an  agent,  haying  any 
authority  to  giye  effect  to  the  assignment  by  his  assent,  or  to 
dissolye  or  yacate  the  attachment  by  any  act  of  his,  yet  as  Stod« 
dard,  the  general  owner,  did,  through  his  acquiescence,  resume 
a  qualified  possession  of  the  property,  so  as  to  be  enabled  to  giye 
actual  possession  to  the  assignees,  subject  to  the  existing  lien 
created  by  the  attachment,  it  becomes  unnecessaiy  to  consida 
what  would  haye  been  the  effect  had  he  insisted  upon  maintain* 
ing  the  exdusiye  possession  and  refused  to  permit  Stoddard  to 
make  such  actual  deliyery. 

It  follows  as  a  necessary  consequence  that  the  assignment  be> 
ing  made  bona  fide,  and  for  a  yaluable  and  adequate  oonddera* 
tion,  and  completed  by  an  actual  delivery  before  the  attachment 
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made  by  Dutch  in  behalf  of  Bideout  and  Webster,  the  assign- 
ment took  precedence  of  those  attachments,  and  rendered  them 
nugatory  as  against  the  plaintiffs. 

Under  the  agreement  of  the  parties,  the  judgment  entered  by 
consent  for  the  plaintiffs,  subject  to  the  opinion  of  the  court 
upon  the  points  reserved,  must  stand  affirmed. 

SuBSEQUKNT  AiTACHMEirr  muBt  be  levied  on  attached  property  by  the  offi- 
oer  holding  the  prior  attachment:  Vinton  v.  Bradford,  7  Am.  Dec.  119,  and 
note;  Odiome  v.  CoUei/,  9  Id.  39. 

LiBN  07  AN  AiTAOHiCEirr  IS  LosT  where  the  attaching;  officer  does  not  re- 
tain poneasion:  BagUy  y.  White,  16  Am.  Dec.  353.  Bat  in  Htmmmway  y. 
WhuUr,  14  Pick.  410,  it  is  held,  citing  Fetlyplace  y.  DtUcJi,  that  the  officer 
or  his  agent  need  not  remain  constantly  in  actual  possession. 

Attachment  is  a  Mere  Lien  on  the  property  attached:  Hvbbard  y.  Ham- 
Uton  Bank,  7  Mete.  343;  Coverdale  y.  Aldrich,  19  Pick.  394,  both  citing  the 
principal  case.  The  general  property  remains  in  the  owner,  who  may  make 
a  yalid  sale  or  mortgage  of  it  subject  to  the  lien.  So  held  on  the  aathority 
of  FeUyplace  y.  Dutch,  in  Whipple  y.  Thayer,  16  Pick.  28;  Whitaker  v.  Sum* 
war,  20  Id.  405;  Orant  y.  Lyman,  4  Mete.  477. 

Symbolical  Dsliyxbt  is  Held  Sufficisnt  to  pass  the  possession  of  a 
chattel  not  capable  of  actual  deliyery,  in  National  Bank  y.  Dearborn,  11& 
MaoB.  221,  citing  the  principal  case. 


WoNSON  V.  Sayward. 

[13  PioxKBnra,  409.] 
WoBDS  Chaboing  One  with  Stealing  Boots  fbom  a  Dead  Bodt  castashoro 
from  a  wreck,  impute  a  felony,  and  are  actionable  per  se, 

PBB80NAL  PbOPERTT-OF  A  DECEASED  PeBSON  VeSTS  IN  HIS  AdMINISTRATOB 

on  his  appointment,  by  relation  to  the  time  of  the  death. 

Action  of  slander.  Plea,  the  general  issue.  The  words 
proved  to  have  been  used  by  the  defendant  concerning  the 
plaintiff,  tended  to  show  that  he  meant  to  charge  him  with  tak- 
ing the  boots  of  a  dead  man,  drowned  and  cast  ashore  from  a 
wreck,  and  appropriating  them  to  his  own  use.  The  judge 
directed  a  nonsuit,  subject  to  the  opinion  of  the  whole  court. 

Chaaie,  for  the  plaintiff,  cited  Stark,  on  Sland.  50,  69,  88,  92, 
93;  Surges  v.  Beacher,  8  Mod.  240;  Nye  v.  Otis,  8  Mass.  126  [6 
Am.  Dec.  79];  4  Bl.  Com.  236;  Hamillon  v.  Davis,  6  Burr.  2738; 
2  Co.  Inst.  166;  Ancient  Charters,  211;  2  East  P.  C.  606. 

ShUlaber,  for  the  defendant,  cited  Stat.  26.  Geo.  II.,  c.  19;  1 
Tnck.  Bl.  Com.  294,  and  note;  Stat.  1814,  c.  170,  sec\  1;  FLnd- 
ley  Y.  Bear,  8  Serg.  &.  B.  571;  3  Dane  Abr.  134,  sec.  12. 

By  Court,  Shaw,  C.  J.  The  only  question  in  the  present 
case  iSy  whether  there  was  sufficient  evidence  to  go  to  the  juiy. 
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in  support  of  this  action  of  the  case  for  slander;  and  this  de- 
pends upon  the  question,  whether  the  words  spoken  imputed 
to  the  plaintiff  an  indictable  offense,  because,  if  they  did,  the 
words  are  actionable  in  themselves.  It  was  contended  that 
they  did  not  impute  a  charge  of  felony,  because  a  dead  man 
can  have  no  property,  and  no  person  can  be  indicted  for  laroenj 
npon  proof  of  having  taken  articles  from  the  body  of  a  dead  man. 

But  the  court  are  of  opinion  that  this  position  can  not  be 
maintained.  The  words  proved  have  a  tendency  to  show  thai 
the  defendant  intended  to  chaige  the  plaintiff  with  having 
furtively  taken  the  boots  from  the  body  of  a  dead  man,  drowned 
and  driven  ashore  from  a  wreck,  and  appropriated  them  to  hia 
own  use.  Such  an  act,  in  point  of  law,  might  be  a  felony,  and 
indictable  and  punishable  as  such. 

It  is  contended  that  the  boots  could  not  be  averred  to  be  the 
property  of  auy  one,  and  so  in  legal  contemplation  could  not 
be  the  subject  of  larceny;  but  we  think  it  otherwise.  The  cir- 
cumstances would  have  a  strong  tendency  to  show  that  the 
boots  were  not  derelict,  and  had  not  been  voluntarily  aban- 
doned by  the  owner,  and  being  attached  to  the  body  of  the  de- 
ceased, that  they  were  his  property  at  the  time  of  his  decease. 
If  an  administrator  had  been  already  appointed  at  the  time  of 
the  taking,  the  property  had  vested  in  him;  and  if  one  should 
be  afterwards  appointed,  it  would  be  deemed  to  have  vested  in 
Lim  by  relation,  from  the  death  of  the  intestate;  and  in  either 
case  the  boots  might  be  averred  to  be  the  property  of  the  ad- 
ministrator. The  boots  therefore  were  the  property  of  some 
one,  not  the  plaintiff,  at  the  time  of  the  alleged  taking,  in  re- 
spect to  which  a  larceny  might  be  committed;  and  this  rule  ia 
important,  as  it  applies  to  a  vast  amount  of  wrecked  property, 
where  the  owners  perish  by  the  same  disasters  by  which  the 
property  is  wrecked.  If,  then,  the  plaintiff  had  in  fact  taken 
the  boots  under  such  circumstances  animo  furandi,  it  would 
have  been  a  felony;  and  if  the  defendant  intended  by  the 
words  used  to  charge  this  offense,  which  must  be  judged  of  by 
the  accompanying  words,  and  the  circumstances  under  which 
they  were  spoken,  the  words  would  be  actionable. 

Nonsuit  taken  off,  and  a  new  trial  granted. 


WoBDS  AonoNABLB  PER  Sb. — See,  for  a  diacnanon  of  this  tabjeot,  th* 
note  to  Cobum  v.  Harwood,  12  Am.  Dec  39. 

Pbopxbtt  or  a  Dbceased  Pebson  is  not  Derelict,  where  there  is  n« 
will,  or  where  administration  has  not  beoa  taken  out,  bat  may  be  the  sab- 
jeot  of  larceny:  Smith  v.  Northampton^  Bank^  4  Cosh.  12;  citing  the  foregoing 
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MiLLEB  V,  Brown. 

[8  ICnsouBZ,  137.] 

OiiiOKB  IS  NOT  Bound  to  ExAMnns  into  thb  Vauditt  ov  Piuxjm 
under  which  he  acts;  it  is  safficient  for  his  justificatioii  that  the  conrl 
from  which  it  issnes  has  jarisdiction  of  the  subject-matter. 

Vabiance,  What  not  Material. — ^Where  a  declaration  sets  ont  a  warrant 
which  chai^ges  that  property  had  been  stolen  from  a  person's  premises, 
and  the  warrant  produced  in  evidence  charges  that  it  was  stolen  from 
his  possession,  the  variance  is  not  materiaL 

Application  fob  a  Search  Warrant,  on  the  ground  that  goods  have  been 
stolen,  and  are  concealed  within  a  person's  inclosnre,  if  made  with  malice 
and  without  probable  cause,  is  sufficient  ground  to  sustain  an  action 
against  the  person  making  such  application. 

FHOBABLB  Cause,  What  is,  how  to  be  Betebmined. — ^The  facts  which 
go  to  show  whether  or  not  the  cause  was  or  was  not  probable,  should 
be  left  to  the  jury,  but  the  court  must  determine  whether  or  not  the 
facts  found  establish  probable  cause,  and,  therefore,  the  court  should 
not  instruct  the  jury  that  probable  cause  is  proved,  unless  the  facts  ara 
agreed  by  the  pleadings,  or  submitted  to  the  court  by  the  parties. 

Evidence  ov  Kotobiouslt  Bad  Characteb  or  Plaintipp  may  be  giyen 
for  the  purpose  of  establishing  a  defense  of  jurobable  cause;  but  evidence 
of  general  character  only  can  be  given  for  such  a  purpose. 

Afpeai.  from  the  Cooper  circuit  court.  The  opinion  states 
the  case. 

Ry  Court,  Wash,  J.  This  was  an  action  commenced  by 
Rrown  against  Miller,  in  the  Cooper  circuit  court,  for  a  mali- 
cious prosecution,  in  which  Brown  had  judgment,  from  i^hicb 
Miller  has  appealed  to  this  court.  The  declaration  charges  in 
substance  that  the  defendant  falsely  and  maliciously,  and  with* 
out  any  reasonable  or  probable  cause  whatever,  made  a  com- 
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plaint  on  oath  before  a  justice  of  the  peacd  of  Oooper  county, 
that  two  guns  had  been  feloniously  taken,  stolen,  and  carried 
away  from  his,  said  Miller's,  premises,  in  said  county;  and  that 
he  had  probable  cause  to  suspect,  and  did  suspect,  that  th^ 
were  concealed  in  the  inclosure  of  said  Brown,  in  said  county, 
etc. ;  and  that  upon  such  complaint  the  said  Miller  maliciously, 
and  without  any  reasonable  or  probable  cause,  procured  the 
justice  of  the  peace  to  issue  his  warrant,  directed  to  any  con- 
stable of  Oooper  county,  whereby,  after  reciting  the  complaint, 
the  justice  commanded  the  constable  to  enter  in  the  day-time 
into  the  inclosure  of  said  Brown,  and  search  for  said  property, 
and  if  upon  such  search  he  found  the  property,  to  bring  it  and 
the  body  of  the  plaintiff  before  him  or  some  other  justice  of  the 
peace  of  the  county,  to  be  dealt  with  according  to  law,  etc.,  and 
that  the  defendant,  under  color  and  pretense  of  the  execution 
of  said  warrant,  went  with  the  constable  to  a  certain  place 
within  the  inclosure  of  the  plaintiff,  and  falsely  and  maliciously, 
and  without  any  probable  cause,  pointed  out  to  the  constable 
certain  goods,  to  wit,  one  gun,  then  and  there  being,  to  be  the 
goods  charged  to  haTe  been  stolen,  etc.,  and  caused  and  pro- 
cured the  goods  to  be  seized  and  taken,  and  kept  for  a  long 
space  of  time,  and  the  plaintiff  to  be  taken  and  imprisoned, 
etc.,  and  to  be  carried  in  custody  before  the  justice  of  the 
peace  who  issued  the  warrant,  by  whom,  after  examination  into 
the  supposed  crime,  and  after  hearing  what  could  be  alleged, 
etc.,  said  plaintiff  was  acquitted  by  said  justice,  and  discharged 
out  of  custody,  etc. ;  and  that  the  defendant  had  not  further 
prosecuted  his  said  complaint,  etc.  The  defendant  pleaded  not 
guilty,  and  on  trial  the  plaintiff  had  verdict  and  judgment  for 
two  hundred  dollars. 

The  facts,  as  preserved  by  bills  of  exceptions,  are  in  sab- 
stance,  ''that  the  plaintiff  produced  and  read  in  evidence  the 
original  warrant  charged  in  the  declaration,  to  the  reading  of 
which  the  defendant  objected."  The  warrant  had  the  words 
**  state  of  Missouri,  county  of  Cooper,  Oole  Neck  township,'*  in 
the  margin  on  the  left  of  the  paper,  and  on  the  right-hand  side 
of  the  paper,  the  words  'Ho  any  constable  of  said  county, 
greeting,"  with  a  line  or  mark  separating  the  words  "  state  of 
Missouri"  from  the  words  '*  to  any  constable  of  said  county," 
and  charged  that  said  Miller  had  made  oath,  etc.,  that  the  guns 
had  been  stolen,  taken,  and  carried  away  from  his  "  possession," 
instead  of  "  premises."  The  affidavit  of  the  defendant,  the 
issuing  of  the  warrant,  and  the  arresting,  examining,  and  dis» 
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charging  of  the  plaintiff,  as  charged  in  the  declaration,  were 
proven  bj  the  jostice,  who  stated  that  the  defendant  had  ap- 
plied to  him  for  a  warrant  to  search  for  his  property,  and  not 
for  the  purpose  of  Having  the  plaintiff  arrested  for  larceny,  etc. 
The  defendant  then  proved  that  two  guns  had  been  stolen  from 
him  a  few  months  before  he  applied  for  the  warrant,  and  that 
before  he  applied  for  the  warrant,  the  guns  were  found  within 
the  inclosures  of  the  plaintiff,  and  that  at  the  time  the  guns 
were  taken  from  the  defendant,  and  ''  at  the  time  of  his  appli-  . 
cation  for  the  warrant,  the  plaintiff  was  a  man  of  notorious 
bad  character  for  honesty,  and  suspected  of  stealing."  Upon 
this  state  of  facts,  the  defendant  then  moved  the  court  to  in- 
struct the  jury : 

1.  That  the  jury  must  find,  before  they  can  find  for  the 
plaintiff,  that  the  defendant  instituted  or  carried  on  a  prosecu- 
tion against  the  plaintiff's  person.  2.  That  if  they  find  that  the 
defendant  only  applied  for  a  warrant  to  search  the  inclosures 
of  the  plaintiff,  and  that  the  justice  issued  a  warrant  to  take 
the  body  of  the  plaintiff,  that  does  not  constitute  the  defendant 
a  prosecutor  as  set  forth  in  the  declaration.  8.  If  they  believe 
from  the  evidence  that  the  plaintiff  was,  at  the  time  of  the  guns 
being  taken,  a  man  of  notorious  bad  character  for  honesty,  it 
is  a  circumstance  which  goes  to  show  there  was  probable  cause 
for  the  prosecution;  which  several  instructions  the  court  re- 
fused to  give.  The  defendant  excepted,  and  now  assigns  for 
error  the  refusal  of  the  court  to  give  the  instructions  prayed 
for. 

In  the  progress  of  the  cause,  a  witness  was  asked  '*  what  was 
the  common  talk  of  the  neighborhood  where  the  plaintiff  lived, 
as  to  his  honesty  or  dishonesty  ?"  To  which  the  counsel  for 
the  plaintiff  objected,  and  the  court  sustained  the  objection. 
The  defendant  excepted,  etc.  The  defendant  was  permitted, 
however,  to  ask  the  witness  what  was  the  plaintiff's  general 
character  for  honesty  or  dishonesty  ? 

It  is  insisted  by  the  counsel  for  the  plaintiff  in  error,  that 
the  court  ought  not  to  have  admitted  in  evidence  the  warrant 
set  forth  in  the  bill  of  exceptions.  First.  Because  it  does  not 
run  in  the  name  of  the  state;  and  second,  because  it  varies 
from  that  described  in  the  declaration.  Whether  the  warrant 
runs  in  the  name  of  the  state  or  not,  is  a  fact  to  be  ascertained 
by  inspection  of  the  paper  itself.  There  should  be  sufficient 
words  properly  arranged.  In  the  case  under  consideration, 
there  were  apt  and  sufficient  words;  but  the  arrangement  of 
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ihem,  as  described  in  the  bill  of  exceptions,  would  seem  to  be 
erroneous  and  improper.  The  cases  of  Warner  v.  Shed^  10 
Johns.  146;*  Parson  y.  Zoy(f,  3  Wil8.341;  and  Shirlyv,  Wrigld, 
2  Salk.  700,  answer  the  objectioa  fully,  and  establish  the  doc- 
trine that  where  the  court  or  justice  of  the  peace  have  jorisdio- 
tion  of  the  subject-matter,  the  sheriff,  coustable,  or  other  officer 
is  not  bound  to  examine  into  the  Taliditj  of  the  judgment,  pro- 
ceedings, or  process,  it  beiug  sufficient  for  him  that  thej  have 
jurisdiction.  In  this  case  the  justice  had  jurisdiction  of  the 
place,  the  person,  and  the  offense;  and  the  process,  though 
erroneous  or  defective,  was  valid  as  to  the  constable.  The  ob- 
jection to  the  admissibility  of  the  warrant,  on  account  of  the 
variance,  has  no  force. 

The  first  and  second  instructions  asked  and  refused  will  be 
considered  together.  Upon  the  complaint  made  before  the 
justice,  it  was  his  duty  to  issue  his  search  warrant,  with  the 
clause  directing  the  officer  to  arrest  the  person  in  whose 
possession  the  goods  should  be  found,  etc.  It  is  the  form 
prescribed  and  attached  to  our  statutes  and  the  one  used  at 
common  law.  The  plaintiff  might  have  had  his  action,  if  after 
the  complaint  made  by  the  defendant  before  the  justice,  the 
justice  had  refused  to  grant  him  a  search  warrantr.  This  action 
is  to  redress  any  damages  the  plaintiff  may  have  sustained, 
either  in  his  reputation  by  the  scandal,  in  his  person  by  im- 
prisonment, or  in  his  property,  by  expense  incurred;  and  it 
would  have  well  lain  upon  the  mere  affidavit  of  the  defendant, 
if  made  with  malice  and  without  probable  cause;  for  assuredly 
an  application  for  a  search  warrant,  upon  the  ground  that  goods 
have  been  stolen  and  are  concealed  within  a  person's  indosure, 
is  a  sufficient  scandal  to  the  reputation  to  sustain  an  action  as 
to  this  ground.  The  cases  of  Elsee  v.  Smith,  16  Eng.  Com.  Law 
Bep.  Cond.  21;'  and  Boot  v.  Cooper,  3  Esp.  144,  T.  B.  635; 
and  10  Johns.  273,  sustain  fully  this  position. 

As  to  the  third  instruction  prayed  for,  we  think  the  circuit 
court  ought  to  have  given  it  to  the  jury.  Probable  cause  is  a 
mixed  question  of  law  and  fact.  Whether  the  circumstances 
alleged  to  show  it,  probable  or  not  probable,  existed,  is  a 
matter  of  fact;  but  whether,  supposing  them  true,  they  amount 
to  a  probable  cause,  is  a  question  of  law:  1  T.  B.  520  and  543; 
2  Taylor,  123;  1  Greenl.  134.  In  Crabtree  v.  Horton,  4  Munf. 
59,  it  was  held  that  the  court  ought  not  to  instruct  the  joxy 
that  probable  cause  is  proved;  but  should  leave  the  weight  of 
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the  testimony  to  the  jury,  unless  the  facts  are  agreed  by  the 
pleadings  or  submitted  to  the  court  by  the  parties.  The  same 
doctrine  is  held  in  Maddox  v.  Jackson^  4  Manf.  462.  In  KeUon 
▼.  Bevins,  Cooke,  90  [5  Am.  Dec.  670],  the  court  were  divided 
in  opinion  on  the  question,  whether  probable  cause  would  be  a 
point  for  the  decision  of  the  jury  or  the  court.  In  Newsam  v. 
CarVy  2  Stark.  69,  Baron  Wood  would  not  permit  a  witness  to 
be  asked  whether  the  plaintiff's  house  had  not  been  searched  on 
former  occasions,  and  whether  he  was  not  a  man  of  suspicious 
character.  In  2  Stark.  Ev.  917,  it  is  doubted  whether  the  de- 
fendant, after  haying  given  some  evidence  of  probable  cause, 
can  give  evidence  to  prove  that  the  plaintiff  was  a  man  of  bad 
character.  In  the  case  of  Bodriges  y.  Todmire,^  2  Esp.  Cas.  721, 
Lord  Kenyon  admitted  general  evidence  to  that  effect  (as  cited 
in  2  Stark.  Ev.  917,  note  X),  Mr.  Starkie,  in  his  text,  adopts  the 
law  as  laid  down  by  Baron  Wood  in  Newsam  v.  (7arr,  and  Mr. 
Phillips,  in  his  treatise  on  evidence,  vol.  1,  p.  147,  maintains 
the  authority  of  Lord  Kenyon  in  Bodriges  y.  Ibdmire,  We 
have  not  had  access  to  either  of  the  cases  as  reported  at  length, 
and  shall  not  attempt  to  reconcile  them.  In  Oregory  v.  Thomas, 
2  Bibb,  286  [5  Am.  Dec.  608],  the  court  lay  down  the  law  as 
settled  in  the  case  of  Bodriges  v.  Todmire,  and  a  majority  of  the 
court  are  inclined  to  recognize  the  law  as  laid  down  by  Lord 
Kenyon,  and  think  that  the  circuit  court  in  this  case  ought  to 
have  suffered  the  notorious  bad  character  of  the  plaintiff  to  have 
gone  (in  connection  with  the  other  evidence)  to  the  jury,  as 
helping  to  make  out  the  defense  of  probable  cause. 

As  to  the  last  point  raised,  the  defendant  was  permitted  to 
examine  as  to  the  general  character  of  the  plaintiff,  which  was 
all  he  had  a  right  to  do,  and  if  the  object  of  the  question  was 
to  go  beyond  that,  it  was  properly  rejected  by  the  court.  There 
was  therefore  no  error  in  that.  For  refusing  to  give  the  second 
instruction  prayed  for,  the  judgment  of  the  circuit  court  is 
reversed  with  costs,  and  the  cause  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion. 

Tompkins,  J.,  dissenting.  I  do  not  concur  with  a  majority  of 
the  court  in  the  opinion  that  bad  character  ought  to  be  given  in 
eyidence  to  establish  proof  of  probable  cause. 


Cited  in  Hickman  v.  Oriffin,  6  Mo.  40,  and  in  Davis  v.  Wood,  7  Id.  165^  to 
the  pomt  that  an  officer  is  justified  who  acts  under  process,  though  erroneous 
or  irregular,  if  the  magistrate  by  whom  it  was  issued  had  jurisdiction  over 
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the  person  and  the  sabject-matter;  in  WilUams  t.  Vammeter,  8  Ma  341,  to 
the  point  that  where  a  warrant  was  oneant  to  arrest  the  plaintifl^  the  fmet 
that  it  did  not  legally  set  forth  the  offense  commiinicated  by  the  defendant^ 
will  not  avail  him  as  a  defense. 

In  Savacool  v.  Boughton,  21  Am.  Dec.  181,  it  was  decided  that  a  minis- 
terial officer  may  justify  under  a  writ  regular  on  its  face,  if  the  subject-mat- 
ter of  the  suit  is  within  the  jnrisdiction  of  the  oonrt,  and  nothing  appears  in 
the  process  to  apprise  the  officer  of  any  want  of  jnrisdiction  oyer  the  persooi 
affected  by  the  process.  See,  also,  note  to  that  lase,  p.  190,  where  the  sab- 
ject  of  the  justification  of  officers  by  their  process  is  discussed  at  length.  In 
Jones  V.  Hughes,  9  Id.  364,  it  was  decided  that,  where  a  magistrate  had 
jurisdiction  of  the  subject-matter,  an  acting  constable  was  not  liable  if  ha 
pursued  his  warrant.  In  Grumon  y.  Baymond,  6  Id.  200,  it  was  held  thal^ 
where  a  search  warrant  was  issued  without  complying  with  the  preliminary 
requisites,  or  where  the  warrant  was  general,  the  proceedings  were  eoroai 
nonjudice,  and  the  officer  who  executed  it  was  liable  as  a  trespasser.  In 
Wilcox  y.  Smith,  21  Id.  213,  it  was  decided  that  a  constable  was  justified  in 
executing  process  regular  on  its  face,  though  it  were  shown  that  he  who  issoad 
it  was  but  an  officer  de/acto. 

Variance,  What  Immaterial. — See  Treat  y.  Browning,  10  Id.  I56w 

Variance,  Material. — See  Bellas  y.  Hays,  9  Id.  385. 

Probable  Cause,  What  is,  and  How  to  be  Detbbmined.— See  note  to 
Bell  y.  Oraham,  Id.  691;  note  to  Frotoman  y.  Smiih,  12  Id.  266»  267;  Nash  ▼. 
Orr,  6  Id.  647. 

Ghabaoter,  EyiDENCB  OT,  When  not  Admissiblb.— See  Gteens  y.  Brad" 
ley,  6  Id.  646;  Gregory  y.  Thomas,  5  Id.  608L 

Testimont  as  to  General  Charagtbb  only,  is  admissible:  Douglam  r. 
Tousey,  20  Id.  616^  and  note,  620;  note  to  Anthony  y.  SUpkens,  13  Id.  489; 
Sawyer  y.  Eifert^  10  Id.  633. 


Lewis  v.  Davis. 

[8  XWOOBI,  US.] 

iMORBAaB  ov  LiVB  Stoos  Belonos  to  Owner  ov  thb  PabxiooxiAB  Ebtaxi^ 

and  not  to  the  remainder-man. 

Ebbob  to  the  Bandolph  circuit  court.  Trover.  The  opinion 
states  the  case. 

By  Court,  Toicpkins,  J.  Lewis  brought  his  action  of  trover 
agaiust  Davis  in  the  circuit  court  of  Bandolph  county.  Judg* 
ment  being  there  rendered  for  the  defendant,  the  plaintiff  sued 
out  his  writ  of  error  to  reverse  that  judgment.  From  the  evi- 
dence saved  on  the  trial  of  the  cause,  we  learn  that  Lewis,  the 
plaintiff  below,  and  the  plaintiff  also  in  error,  intermarried  with 
Susannah  Drinkard,  the  widow  of  Francis  Drinkard,  in  April, 
1830;  that  Francis  Drinkard  died  some  time  in  August,  1825, 
leaving  a  will,  by  which  it  was  provided  that  after  paying  all 
bis  debts,  his  wife,  Susannah,  should  have,  use,  and  enjoy  all 
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of  his  estate,  real  and  personal,  for  and  during  her  life  or  widow- 
hood, and  that  at  her  death  or  marriage,  all  of  his  estate,  both 
real  And  personal,  that  might  then  be  in  existence,  be  sold,  and 
the  proceeds  of  the  sale  be  equally  diTided  among  his  children; 
that  iQ  September,  1830,  the  court  appointed  the  defendant  in 
this  action  executor  of  the  said  will,  reToking  at  the  same  time 
letters  of  administration  before  that  time  granted  to  the  plaint- 
iff. The  property  sued  for  was  the  increase  of  the  stock  of 
horses,  cows,  hogs,  etc.,  of  the  late  Francis  Drinkard.  The 
circuit  court  instructed  the  jury  that  the  widow  was  not,  by  the 
will,  entitled  to  hold  the  increase  of  such  stock  after  her  mar- 
riage. The  counsel  for  the  plaintiff  relies  on  2  Kent  Com, 
294,  and  authorities  there  cited;  also,  1  Haywood,  235.  Kent, 
after  the  writers  on  the  civil  law,  says  that  the  rule  is,  that  the 
increase  of  animals  goes  to  the  person  holding  a  particular 
estate  in  such  animals,  and  that  by  means  of  Bractoo,  the  rules 
governing  the  right  of  all  which  one's  own  property  produces, 
have  been  introduced  into  the  common  law  of  England,  and 
doubtless  (he  continues)  they  now  pervade  these  United  States. 
The  fruits  of  the  earth,  produced  naturally  or  by  human  indus- 
try,  the  increase  of  animals,  etc. ,  are  all  embraced  by  this  defi- 
nition, viz. :  the  produce  of  one's  own  property.  The  Roman 
law,  he  observes,  and  the  civil  code  of  Louisiana,  make  a  dis- 
tinction in  respect  to  the  offspring  of  slaves.  Haywood,  vol.  1, 
page  235,  of  his  North  Carolina  reports,  speaking  of  the  decis- 
ion of  the  court  in  the  case  of  Olasgow  v.  /7ou7er8,  viz.,  that 
the  increase  of  a  female  slave,  during  the  particular  estate,  went 
to  the  remainder-man,  says,  it  is  not  certainly  known  why  this 
opinion  was  first  entertained  in  this  country,  since  the  rule  with 
respect  to  all  other  animals  is  different,  even  in  this  state,  for  if 
other  animals  be  leased  for  years,  and  breed  in  the  mean  time, 
the  lessee  shall  have  the  young  as  a  part  of  the  uses;  and  he 
then  cites  authorities.  Under  the  same  head,  he  says,  that  the 
rule  concerning  the  increase  of  slaves,  as  above  stated,  is  not 
so  generally  adopted;  for  in  Maryland  it  is  settled  law,  that 
negro  children  born  of  a  mother  given  to  A.,  for  life,  and  after 
his  death  to  B.,  in  the  life-time  of  A.,  do  belong  to  A.,  unless  the 
increase  are  also  given  over  by  express  words.  On  the  other  hand, 
Roberts  on  Wills,  vol.  1,  page  380,  says,  it  may  be  a  question 
whether  the  legatee  for  life  (of  live  stock)  be  not  bound  to  keep 
up  the  stock  for  the  benefit  of  his  successor  iu  interest,  subject 
to  the  reasonable  construction  and  use  of  the  produce.  With- 
out such  a  rule  as  this  suggested  by  the  author  last  cited,  it  is 
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yerj  tme  that  the  old  stock  would  in  a  few  years  be  extmoL 
Bat  we  consider  the  law  well  establishedy  that  the  increase  be- 
longs to  the  owner  of  a  particalar  estate,  and  each  being  the 
law,  it  does  not  belong  to  this  court  to  look  to  the  consequences. 
Whether  the  testator  knew  the  law  or  not  is  quite  immaterial. 
We  must  construe  his  will  as  if  he  knew  it;  and  if  we  consider 
that  in  this  country  men  do  not  generally  hold  more  of  each 
property  than  is  necessary  to  the  comfortable  subsistence  of  the 
family,  the  estate  given  by  this  will  to  the  wife  may  not  be 
worth  as  much  as  what  the  law  would  have  given  her,  had  she 
claimed  her  legal  allowance.  It  seems  to  this  court,  then,  that 
the  circuit  court  erred  in  instructing  the  jury  that  the  widow 
was  not,  by  the  will,  entitled  to  hold  the  increase  of  the  stock. 
Judgment  is  therefore  reversed,  and  the  cause  remanded  for 
further  trial. 


Oitod  in  €faHh  ▼.  Xverttt,  16  Mo.  49%  to  the  poink  thrt  the 
go  to  the  owner  of  the  limited  intenet 
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HaBBIB  V.  GiLLINOHAM. 

[6Nsw  HiiiPunBa,  9.] 

Bomn  Buiur  bt  a  Pkbson  on  Lakd  oy  Asvsbxb^  with  the  letter's  oooaent^ 
ifl  the  property  of  the  former,  and  the  permiaeion  to  erect  it  amoimte  to 
a  lioeDse  to  oeoapy  the  house  during  the  pleasure  of  the  owner  of  the 
land. 

Qbiocial  Owhxb  of  such  HonsBy  athzb,  Sxllino  thb  Sams,  haa  no  right 
in  it^  ezoept  a  right  to  oooupy  it  by  perminion  of  his  vendee,  and  of  the 
owner  of  the  land. 

OoHVXTAirci  OF  THB  Labd  TO  Anothbb  18  A  Rbvogation  of  the  lieenae  to 
oocnpy  the  honae,  and  the  grantee,  after  requesting  the  oooupier  to  leave 
it^  haa  a  right  to  enter  and  turn  him  out. 

Tbbbpass  Quabb  Domux  Fbboit  can  not  bb  Maihtaznbd^  without  show- 
ing an  unlawful  entry  into  the  house. 

Tbi8PA88  for  breaking  and  entering  the  plaintiff's  house,  and 
pulling  down  the  chimney,  and  tearing  off  the  boards  from  the 
roof  and  sides  of  the  hoase,  whereby  the  plaintiff  was  exposed 
to  the  weather,  and  much  intimidated.  Plea,  the  general  issue. 
At  the  trial,  it  appeared  that  the  plaintiff,  with  the  assistance 
of  her  friends,  and  with  the  permission  of  the  owner  of  the 
land,  erected  the  house,  and  resided  in  it  up  to  the  time  when 
the  defendants,  by  the  acts  of  which  she  complained,  compelled 
her  to  leave  it.  It  appeared,  however,  that  she  had  sold  the 
house  to  her  brother,  about  two  years  previous  to  the  commission 
of  the  acts  complained  of.  The  house  was  erected  upon  land 
belonging  to  J.  H.  Ames,  who  afterwards  conveyed  the  same 
land  to  the  defendant  Gillingham.  After  Gillingham  became 
the  owner  of  the  land,  he  repeatedly  requested  the  plaintiff  to 
leave  the  house;  and  on  the  day  when  the  acts  of  which  she 
complained  were  done,  he  offered  to  assist  her  in  removing  her 
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fumitare,  bat  she  persistenilj  refused  to  le&ve  the  honse. 
Wbeieapon  he,  with  the  other  defendants  as  assistants,  entered 
the  house  and  did  the  acts  mentioned  in  the  declaration,  in 
consequence  of  which  the  plaintiff  was  compelled  to  quit  the 
house.  The  court  instructed  the  juiy,  that  whether  Gillingham 
owned  the  house  or  not,  the  proceedings  of  the  defendants  were 
altogether  unjustifiable,  and  that  they  were  answerable  for  the 
damages  sustained  by  the  plaintiff.  The  jury  returned  a  verdict 
for  the  plaintiff,  and  the  defendants  moved  for  a  new  trial  on 
the  ground  of  misdirection. 

BarUeU  caid  Rogers^  for  the  plaintiff. 

TfapfNm,  for  the  defendants. 

By  CouBT.  In  order  to  determine  whether  the  instmotionfl 
given  to  the  jury  in  this  case  were  correct,  it  is  necessary  to 
determine  what  were  the  rights  of  the  plaintiff  in  the  house 
mentioned  in  the  declaration,  at  the  time  the  defendants  en* 
tered. 

It  may  be  conceded  that  when  she  had  erected  the  house  it 
was  her  property,  although  erected  upon  the  land  of  another 
person.  And  a  license  to  erect  the  house  upon  the  land^  may 
well  enough  be  construed  to  be  a  license  to  occupy  it,  at  least 
during  the  pleasure  of  the  owner  of  the  land,  and  perhaps  to 
remove  it  from  the  land  when  she  chose  so  to  do:  Penion  v. 
Bobart,  2  East,  88:  WeUa  v.  Banister,  4  Mass.  5U.  These  are 
all  the  rights  she  appears  ever  to  have  had  with  respect  to  the 
house. 

When  the  plaintiff  conveyed  the  house  to  her  brother,  she 
ceased  to  have  any  right  in  it,  unless  she  had  the  right  to  oc- 
cupy it,  by  the  permission  of  her  brother,  and  of  the  owner  of 
the  land. 

But  when  Ames  conveyed  the  land  to  the  defendant,  D.  Gill* 
ingham,  the  license  to  occupy  the  house,  upon  the  land,  which 
the  plaintiff  may  have  derived,  by  implication,  from  the  license 
to  erect  it,  expired:  Cook  v.  Steams,  11  Mass.  633.  At  all 
events,  when  D.  Gillingham  requested  her  to  leave  the  hoaee, 
she  ceased  to  have  any  right  to  remain  upon  the  land.  The 
only  right  which  the  owner  of  the  house  could  have  claimed, 
must  have  been  the  right  to  remove  it;  not  to  occupy  it  upon 
the  land. 

D.  Gillingham  had  a  right,  then,  to  enter  and  turn  the  plaint- 
iff out  of  the  house. 

This  action  is  trespass  quare  domum/regii,  and  can  not  be 
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maintained  without  showing  an  unlawful  entry  into  the  house: 
Taylor  v.  Cole,  3  D.  &  E.  292;  Boppa  v.  Baker,  4  Pick.  239; 
Kingsbury  v.  Fond,  3  N.  H.  511.  The  entry  of  these  defeud- 
ants  was,  without  question,  at  first,  lawful.  And  we  are  of 
opinion  that,  admitting  the  defendants  had  no  right  to  do  to  the 
house  what  they  in  fact  did,  the  injury  to  the  house  could  not 
make  them  trespassers  ab  initio,  with  respect  to  this  plaintiff, 
because  she  was  not  the  owner  of  the  house.  And  we  are  also 
of  opinion  that  the  disturbance  done  to  her  possession,  by  put- 
ting the  house  in  a  situation  which  compelled  her  to  leave  it, 
did  not  make  them  trespassers  ab  initio,  because  she  had  no 
right  to  be  there  against  the  will  of  D.  Gillingham,  the  owner 
of  the  land:  Ermn  v.  Olmsted,  7  Cow.  229;  Wilder.  CantHion,  1 
Johns.  Gas.  123;  EyaU  ▼.  Wood,  4  Johns.  150  [4  Am.  Dec.  258]; 
Ives  Y.  Ives,  13  Id .  235. 

We  are  therefore  of  opinion  that  the  jury  were  misdirected, 
and  that  the  verdict  must  be  set  aside,  and  a  new  trial  granted. 

In  Osgood  v.  Howard,  20  Am.  Dec.  322,  it  was  decided  that  buildiogi 
erected  by  one  person  on  land  of  another,  with  the  hitter's  express  consent, 
are  the  property  of  the  former,  who  may  maintain  trover  for  them  against 
the  owner  of  the  land. 


Sanborn  v.  Colman. 

Id  Kkw  Hamvsbibb,  U.] 
Bale  of  Fbopkbtt  bt  thx  Hibeb  of  rr  is  a  Conyibsion  thereof,  and 
pats  an  end  to  the  contract  between  the  hirer  and  the  letter,  and  the 
latter  may  maintain  trover  therefor  against  the  purchaser,  before  the 
expiration  of  the  time  for  which  it  was  let. 

Tboyzb  for  a  mare;  submitted  to  the  decision  of  the  court 
on  the  following  case:  The  plaintiff,  who  was  the  owner  of  the 
mare,  on  the  first  of  February,  1830,  let  her  for  hire  to  one 
Brown,  for  four  weeks  from  that  time.  On  the  sixth  of  Febru- 
ary, Brown  sold  and  delivered  her  to  the  defendant.  On  the 
twelfth  of  February,  1830,  the  plaintiff  demanded  the  mare  of 
the  defendant,  who  refused  to  deliver  Her,  whereupon  the 
plaintiff  brought  this  action. 

ZJpham,  for  the  plaintiff. 

Kent^  for  the  defendant 

By  OoxTBT.  It  is  very  clear  that  if  the  plaintiff  in  this  case 
had,  at  the  time  he  demanded  the  mare  of  the  defendant,  no 
right  to  the  possession,  this  action  can  not  be  maintained.     And 
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if  the  contract  between  the  plaintiff  and  Brown  was  still,  at 
that  time,  in  force,  the  plaintiff  certainly  had  not  the  right  of 
poBsession. 

But  it  is  said,  on  behalf  of  the  plaintiff,  that  the  contract 
between  the  plaintiff  and  Brown  was  at  an  end;  that  Brown 
had  the  mare  to  use,  not  to  sell,  and  that  the  sale  was  a  wrong- 
ful act;  which  authorized  the  plaintiff  to  consider  the  contract 
at  an  end,  and  to  claim  the  possession  of  the  mare  wherever  she 
could  be  found. 

We  are,  on  the  whole,  of  opinion  that  this  argument  is  unan- 
swerable. The  sale  of  the  mare  was,  under  the  circumstanoes, 
a  conversion  of  the  property,  and  most  clearly  put  an  end  to 
the  contract:  FarrarU  y.  Thompson,  2  Dow.  &  By.  1;  3  Stark. 
Ev.  U92-1500. 

The  plaintiff  is  therefore  entitled  to  judgmeni. 


GoNYEBSioN,  What  is. — ^For  a  fall  diBoiuskm  of  this  sabject,  sea  note  to 
Haley.  Ames,  16  Am.  Deo.  161; also,  JMI  v.  C7ofeodb,  9 Id.  720; Dto TUZeMrt 
T.  Fuller,  12  Id.  616,  note,  622. 


Wadlbigh  v.  The  Town  of  Suttoh. 

[6  Nkw  Hampsbzbb,  16.] 

Omb  who  FAnui  to  do  Wobx  vob  ▲  Town  aooovdisq  to  thb  OoimuiOi 
under  which  it  was  to  be  done,  can  not  maintain  an  action  on  saeh  con- 
tract, even  though  the  work  was  accepted  by  agents  of  the  town,  vnkas 
it  was  so  accepted  with  full  knowledge  of  its  defects;  but  he  may  reoorer 
on  a  qtiarUum  meruit  whatever  his  labor  is  worth  to  the  town. 

AssuMPBTT  for  making  a  highway  in  the  town  of  Sutton.  The 
declaration  contained  two  counts,  one  a  quantum  meruii,  the 
other  inddyUatus  asaumpsU  for  work  and  labor.  Plea,  the  gen- 
eral issue.  It  appeared  that  the  parties  entered  into  a  written 
contract,  in  which  the  plaintiff  agreed  to  make  the  highway  iu 
a  particular  manner,  for  which  he  was  to  be  paid  a  certain  sum 
on  a  day  fixed.  The  plaintiff  admitted  that  the  road  had  not 
been  made  according  to  the  contract.  But  it  appeared  that  the 
town  of  Sutton,  at  a  legal  meeting,  on  the  fifth  of  June,  1830, 
passed  the  following  vote:  ''  Voted,  that  the  selectmen  be  the 
persons  to  inspect  the  highway,  etc.,  and  judge  whether  it  be 
made  agreeably  to  contract,  and  to  accept  the  same."  The 
selectmen  examined  the  highway,  and  there  was  evidence  tend- 
ing to  show  that  they  accepted  it.  The  court  instructed  the 
jury  that  if  they  were  satisfied  that  the  selectmen  accepted  the 
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Lighwaj,  and  that  there  was  no  fraud  or  deception  on  the  part 
of  the  plaintiff,  they  should  find  for  him  the  sum  stipulated  in 
the  contract,  although  the  work  had  not  been  done  according 
to  it.  The  jury  returned  a  verdict  for  the  plaintiff,  and  the 
defendant  moved  for  a  new  trial  on  the  ground  of  misdirection. 

Chase,  for  the  plaintiff. 

SuUivan  and  Ibppan,  for  the  defendant. 

By  CouBT.  It  is  very  clear  that  there  was  no  acceptance 
shown  in  this  case,  that  couU  bind  the  town.  The  selectmen 
tieem  to  have  had  no  authority  to  accept  the  highway,  unless  it 
was  completed  according  to  the  contract.  But  admitting  that 
the  selectmen  had  authority  to  accept  the  road,  although  not 
made  according  to  the  contract,  yet  still  the  town  is  not  bound 
unless  the  selectmen,  having  notice  in  what  respects  it  was  not 
made  according  to  the  contract,  agreed  to  accept  it  notwith- 
standing. It  does  not  appear  that  the  selectmen  were  apprised 
that  the  road  was  not  made  agreeably  to  the  contract.  The 
plaintiff  was  not,  then,  entitled  to  recover  upon  the  contract. 

But  he  is  entitled  to  recover,  upon  the  quantum  meruil  count, 
the  worth  of  his  labor  to  the  town,  if  the  town  has  derived  any 
advantage  from  it:  Shipton  v.  Casson,  5  Barn.  &  Cress.  378;  Ha^ 
teard  v.  Leonard,  7  Pick.  181  [19  Am.  Dec.  268];  JeweU  v. 
Schroeppd,  4  Cow.  664;  3  Stark.  Ev.  1768;  2  Id.  643;  8  Pick. 
178;  14  Mass.  282;  Sinclair  v.  Bindes,  9  Bam.  &  Cress.  92. 

The  jury  were  misdirected,  and  there  must  be  a  new  trial 
granted. 

QuANTUU  Mebutt  undbb  Sfbcial  Comtkact. — See  Hayward  v.  Leottard^ 
19  Am.  I>ec  268,  note,  272. 

No  Rboovxbt  oir  Quantum  Meruit  can  be  had  where  the  work  under 
the  oontract  was  so  badly  done  that  the  defendant  received  no  benefit  from 
H:  Toft  V.  Montague,  7  Id.  215. 

KoN-ooMPiJANCB  WTTH  TiBMB  ov  Spbcial  CovBNAiRT  dettroys  the  xi^t  te 
recover  nnder  the  oontract:  Morford  v.  Mattin,  17  Id.  168;  OunmiMgham  v« 
MarreU,  6  Id.  832;  Johnsonv.  Seed,  Id.  36. 


Wadleigh  v.  Glimes. 

[6  Naw  Hampihibx,  17.] 
\fAit»T»T¥  WoMAK  IB  NOT  BouND  BT  A  COVENANT  OF  Waarantt  in  ft  deed 
by  which  she,  jointly  with  her  hosband,  conveys  land  of  which  they 
were  seised  in  her  right. 

Covehant.     The  plaintiff,  in  his  declaration,  alleged   that 

Am.  Daa  Voi*.  ZZm— 4S 
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Glines  and  bis  wife  Polly,  by  deed  dated  April  1, 1825,  con- 
▼eyed  to  tbe  plaintiff  a  tract  of  land  of  wbich  tbey  claimed  to  be 
seised  in  rigbt  of  the  said  Polly;  that  by  their  said  deed  thej 
covenanted  that  they  were  lawful  owners  of  the  premises;  that 
they  were  seised  and  possessed;  that  they  bad  full  power  and 
lawful  authority  to  convey;  and  that  they  would  warrant  the 
land  to  the  plaintiff  against  the  lawful  claims  of  all  personB. 
The  plaintiff  then  assigned  a  breach  of  each  of  said  coyenants 
in  due  form.  The  defendants  demurred  to  this  declaration,  and 
the  defendants  joined  in  demurrdr. 

Nesmith,  for  tbe  plaintiff. 

SuMivan,  for  the  defendants. 

By  CouBT.  It  is  well  settled,  that  upon  a  mere  personal  con- 
tract made  by  a  wife,  during  the  coverture,  she  can  in  no  case 
be  sued:  Edwards  y»  Dams,  16  Johns.  281;  Jackson  v.  Vander" 
heyden,  17  Id.  167  [8  Am.  Dec.  378];  WhUbeck  v.  Cook,  16  Id. 
483;  1  Binn.  575;  1  Chit.  PI.  43. 

But,  at  common  law,  covenant  on  a  warranty  in  a  fine,  or  on 
a  covenant,  running  with  the  land  of  the  wife,  demised  by  her 
during  the  coverture,  might  be  supported  against  her:  1  Obit. 
PI.  43;  Walton  v.  Hde,^  3  Saund.  177;  Id.  180,  note  9. 

In  this  state  a  married  woman  may,  by  joining  with  her  hus- 
band in  a  deed,  convey  her  lands;  and  her  deed  thus  made  will 
estop  her  and  her  heirs  from  setting  up,  against  the  grantee, 
any  title  she  may  have  had  when  the  deed  was  made.  But  she 
has  never  been  considered  as  bound  by  any  covenant  of  war- 
ranty in  the  deed:  Oolcord  v.  Swan  et  ux,,  7  Mass.  291. 

Nor  is  she  estopped,  by  such  a  covenant,  from  setting  up  a 
subsequently  acquired  title:  17  Johns.  167. 

Declaration  adjudged  insufficient. 


Fucx-GovxaT  not  Bound  bt  Covenants  in  her  deeds  MairUm  ▼•  DwHy, 
21  Am.  Deo.  245. 


Nichols  v.  Pabsons. 

[6  Nsw  Haicpsbibx,  80.] 
PUBCHASIR  OF  AN  OVERDUE  JoUTT  AND  SEVERAL  NOTB  il  not  booild  tO  1* 

quire  whether  any  of  the  makers  are  suretiee;  and  if  he^  withoot  ootioe 
that  there  are  any  sureties,  gives  day  of  payment  to  the  maker,  the 
tiee  are  not  thereby  dischai^ed. 

1.  YTottoa  T.  BeU. 
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Bight  to  Rxcoykb  against  the  Substt  ik  such  Casb  is  not  affected  by  the 
iact  that  the  suit  is  brought  in  the  name  of  the  original  payee,  who  knew 
that  there  were  Boreties. 

Assumpsit  npon  a  note  for  one  hundred  dollars,  dated  Jane 
4,  1825,  signed  by  John  M.  Cooper,  Jesse  Cooper,  and  the  de- 
fendant, by  which  they,  jointly  and  severally,  promised  to  pay 
to  the  plaintiff  or  his  order  that  sum  in  one  year,  with  interest. 
Plea,  the  general  issue.  It  appeared  in  evidence  that  the  note 
was  given  for  the  debt  of  John  M.  Cooper,  and  that  Jesse 
Cooper  and  the  defendant  were'sureties;  but  it  did  not  so  appear 
from  the  face  of  the  note.  Nichols  did,  however,  know  that  they 
were  sureties  when  the  note  was  given.  In  1829  the  note  was 
purchased  by  Ingals,  for  whose  benefit  this  suit  was  brought. 
Ingals,  at  the  time  he  became  the  owner,  for  a  valuable  consid- 
eration, agreed  with  John  M.  Cooper  to  give  day  of  payment  of 
the  sum  then  due  on  the  note,  until  August,  1829,  without  the 
assent  or  knowledge  of  the  defendant.  But  it  did  not  appear 
that  Ingals  had  notice  that  the  defendant  was  only  a  surety.  A 
verdict  was  taken  for  the  plaintiff  by  consent,  subject  to  the 
opinion  of  this  court. 

BeU,  for  the  defendant.  The  assignee  of  a  note  discredited 
by  being  overdue  comes  into  the  place  of  the  assignor,  and  is 
chargeable  with  all  existing  facts  that  are  chargeable  upon  the 
assignor.  It  was  known  to  the  plaintiff  on  the  record,  when  the 
assignment  was  made,  that  the  defendant  was  only  a  surety. 
Ingals  is  chargeable  by  law  with  a  knowledge  of  that  fact  when 
he  took  the  note.  And  his  agreement  to  extend  the  day  of 
payment  discharged  the  defendant.  When  an  indorsee  takes 
a  note  under  circumstances  which  might  reasonably  create  sus- 
picion that  it  is  not  good,  he  takes  it  at  his  own  peril:  8  Kent 
Com.  53-61;  4  ^ass.  870. 

Carldon,  for  the  plaintiff. 

By  Court,  Bichabdson,  C.  J.  When  two  or  more  persons 
give  a  note  for  their  joint  debt,  they  may  be  considered,  in 
some  respects,  as  sureties  for  one  another:  Henderson  v.  Mo 
Duffee,  5  N.  H.  38  [20  Am.  Dec.  557].  But  the  principle  that 
a  surety  is  discharged  by  giving  day  of  payment  to  the  princi- 
pal, without  the  assent  of  the  surety,  has  never  been  applied  in 
such  a  case. 

The  holder  of  a  note  has  a  right  to  consider  and  to  treat  all 
the  makers  as  principals,  unless  he  has  notice  that  there  are 
sureties. 
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Bat  it  is  said  that  as  the  note  in  this  case  was  transferred  to 
Ingals,  after  it  was  discredited,  he  is  by  law  presumed  to  have 
known  everything  in  relation  to  it  which  was  known  to  Nichols. 
We  do  not  understand  the  law  to  be  so.  It  is  true  that  he  who 
takes  a  discredited  note  receives  it  subject  to  any  defense  which 
might  be  made  to  it  in  the  hands  of  any  previous  holder.  But 
that  principle  is  not  applicable  to  this  case.  When  Ingals  re- 
ceived the  note,  it  was  justly  due.  The  defense  is,  not  that  the 
defendant  then  had  Uny  answer  to  an  action  on  the  note,  but 
that  Ingals  has  since,  by  giving  day  of  payment  to  the  pzind- 
pal,  discharged  the  defendant. 

He  who  takes  a  discredited  note  is  presumed  to  be  acquainted 
with  every  defense  to  which  it  is  subject,  because  no  prudent 
man  ever  receives  such  a  note  without  making  inquiry  and 
learning  the  reason  why  it  has  not  been  paid.  But  whether 
some  of  those  whose  names  are  upon  a  note  are  sureties,  is  a 
matter  wholly  immaterial  to  the  person  who  purchases  the  note, 
and  he  can  not  be  presumed  to  have  inquired,  or  to  have  learned, 
in  what  character  they  signed,  because  that  was  a  circumstance 
with  which  he  had  no  concern.  If  sureties  wish  to  have  the 
character  in  which  they  put  their  names  to  notes  known,  they 
must  sign  as  sureties.  If  they  neglect  to  do  this,  no  person  is 
bound  under  such  circumstances  to  inquire,  nor  can  be  pie> 
sumed  to  know,  in  what  character  they  sign  notes. 

The  circumstance  that  the  suit  is  in  the  name  of  Nichob, 
does  not  alter  in  the  least  degree  the  merits  of  the  defense 
which  the  defendant  attempts  to  interpose.  If  it  had  been 
shown  that  Ingals,  when  he  gave  day  of  payment,  had  notice 
that  the  defendant  was  a  surety,  the  defendant  must  have  been 
discharged;  but  that  not  appearing,  the  plaintiff  is  entitled  to 

Judgment  on  the  verdict. 


RsT.iABit  or  SuniBTr  ok  a  Note,  by  granting  indolgenoe  to  pEindpil:  Sat 
on  this  aabjeot  Kennebeek  Bank  v.  TuckemuMn^  17  Anu  Deo.  200^  Md  noH 
Sll,  where  the  cases  in  this  series  are  collected. 


Sgbtbneb  v.  W: 


[6  Nsw  HAXMBna,  SS.] 
BxicunoN  LnuED  before  the  Day  Allowed  bt  Law,  if  not  acted  upon 
nntil  after  that  day,  is  not  void,  bat  may  be  amended;  and  parties  wht 
act  nnder  it  are  not  liable  as  trespassers. 

Tbbspass  for  assaulting  and  imprisoning  the  plaintiff.    The 
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cause  was  submitted  to  the  decision  of  tbe  court  on  the  follow- 
ing facts:  Colburne,  one  of  tbe  defendants,  who  was  clerk  of  a 
militia  company,  exhibited  to  Whitcber,  another  of  the  defend- 
ants, and  a  justice  of  the  peace,  a  complaint  for  neglect  of 
military  duty,  and  on  Friday,  the  eleventh  of  December,  1829, 
Whitcher  rendered  judgment  against  Scribner,  the  plaintiff  in 
this  case,  that  he  should  pay  a  fine  of  fifty  cents  and  the  costs 
of  prosecution,  amounting  to  seven  dollars.  On  Monday,  the 
fourteenth  of  December,  1829,  the  justice  issued  an  execution 
on  the  judgment,  bearing  ievte  the  same  day.  The  execution 
was  delivered  to  Blaisdell,  another  of  the  defendants  in  this 
oaae,  and  a  deputy  sheriff,  with  a  request  that  he  would  serve 
the  same.  On  the  seventeenth  of  December,  1829,  Blaisdell, 
by  virtue  of  the  execution,  arrested  the  plaintiff,  and  committed 
him  to  prison. 

BeU,  for  the  plaintiff,  cited  Thayer  v.  FeU,  4  Pick.  854;  Briggs 
▼.  Wardwell,  10  Mass.  356. 

Ooodall  and  Woods,  for  the  defendants. 

By  Court,  Bichabdson,  C.  J.  We  are  of  opinion  that  a  per- 
son against  whom  judgment  has  been  rendered  for  a  fine,  under 
the  militia  laws,  is  entitled  to  two  full  days,  exclusive  of  Sun- 
days, after  the  day  when  judgment  is  rendered,  to  pay  tbe  fine 
and  costs,  before  any  execution  can  be  taken  out  against  him. 
The  statute  on  this  subject  is  in  the  following  words:  ''  If  the 
person  against  whom  judgment  shall  be  rendered  shall  neglect, 
for  the  space  of  two  days  thereafter,  to  pay  to  such  justice  tbe 
amount  of  such  fine  and  costs,  the  said  justice  shall  issue  exe- 
cution." It  is  manifest  that  tbe  execution  is  to  be  stayed  two 
days,  in  order  to  give  tbe  soldier  an  opportunity  to  pay  the 
forfeiture  and  costs,  and  save  further  costs  and  trouble;  and 
such  a  provision  in  the  statute  ought  to  be  construed  liberally, 
and  in  such  a  manner  as  to  give  full  effect  to  the  intention  of 
the  legislature.  And  to  construe  tbe  statute  to  give  two  days, 
exclusive  of  Sundays,  seems  to  us  to  be  perfectly  reasonable. 
The  execution,  then,  in  this  case  is  tested,  and  actually  issued, 
one  day  too  soon,  and  the  question  is  whether  it  is,  on  this  ac- 
count, void  ? 

If  it  had  been  executed  on  tbe  day  when  it  issued,  it  must 
have  been  adjudged  to  have  been  at  that  time  a  nullity.  It  was 
so  decided  in  Briggs  v.  WardweU^  10  Mass.  356.  In  that  case 
the  arrest  was  made  before  tbe  execution  could  lawfully  issue. 
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But  in  this  case  Dothiug  was  done  until  two  days  after  the  time 
when  the  justice  was  authorized  to  issue  execution. 

Does  the  circumstance  that  it  was  in  fact  made  out  too  soon, 
render  it  Toid  ?  We  think  not.  It  is  believed  to  be  a  common 
practice  with  the  clerks  of  this  court  to  make  out  executions, 
and  in  many  cases  to  deliver  them  to  attorneys  before  the  time 
when  they  can  lawfully  issue,  taking  care  to  make  the  lesle  as 
on  a  day  when  they  may  lawfully  issue.  No  inconvenience  has 
resulted  from  this  practice,  and  in  many  cases  it  has  been  a 
great  accommodation  to  attorneys.  But  if  the  suing  out  of  an 
execution  too  soon  renders  it  void,  the  true  time  of  suing  it  out 
may  be  shown,  notwithstanding  the  teste,  and  all  executions 
thus  issuing  must  be  adjudged  void. 

Does  the  circumstance  that  the  execution  was  tested  a  day 
too  soon  render  it  void?    Surely  not.     Suppose  it  could  be 
shown  that  the  execution  was,  in  fact,  sued  out  in  this  case  on 
the  fifteenth  of  December,  and  tested  on  the  fourteenth  by  mis* 
take,  could  it  be  held  that  such  a  mistake  rendered  the  execu- 
tion void  ?    We  think  not.    If  the  justice  had  tested  this  exe- 
cution a  day  later,  although  actually  issued  on  the  fourteenth, 
it  would  have  been  well  enough.     He,  by  mistake,  tested  the 
writ  on  a  wrong  day,  and  such  a  mistake  does  not  make  the 
execution  void.     A  mistake  in  the  teste  of  an  execution  is  amend- 
able.   It  was  so  held  in  former  times,  when  much  more  rigid 
rules  as  to  amendments  prevailed  than  are  now  adopted.    And 
still  more  material  mistakes  in  executions  than  mistakes  in  the 
teste  have  not  unfrequently  been  amended:   Smiih  v.  Harwardt 
T.  Jones,  41;    Campbell  v.  Gumming,  2  Burr.  1187;  Shirley  v. 
Wright,  1  Salk.  27B;  2  Tidd  Pr.  956;  Holmes  v.  WUHams,  3  CaL 
98;  Machie  v.  Smiih,  4  Taunt.  322;  Hunt  v.  Pasman,  4  Man.  k 
Sel.  329;  Neumham  v.  Law,  5  T.  R.  577;  Cramer  y.VanAldyne, 
9  Johns.  386;  Stevenson  v.  Castle,  1  Chit.  349;  Hunt  v.  Kendrick, 
2  W.  Bl.  836;  Center  v.  BiUinghurst,  1  Cow.  33. 

We  are  therefore  of  opinion  that  as  the  execution  in  this  case 
is  amendable,  and  not  void,  the  defendants  can  not  be  consid- 
ered as  trespassers  for  what  had  been  done  under  it,  and  that 
upon  the  case  stated,  they  are  entitled  to  judgment. 


ExBOunoN  PUDCATUBCLT  IssuxD  iM  not  void:  Steioart  v.  Stodter,  IS  Abl 
Deo.  68a 
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[1  Obxsv  Law,  08.] 

BmiDUB  ABM  Bmouulted  bt  thx  Lxx  Fori,  and  not  by  the  fee  lod  ttm* 

IradiML 
JuDOKXKT  OF  CouBT  ov  BsooBD  OY  SiBTEB  Statb  it  not  teehiiically  a  foreign 

judgment;  bnt  ie  entitled  to  the  same  faith  and  credit  here  aa  in  the 

state  where  it  was  rendered. 
FOBBXARANOB  FOB  TwEiTTT  Yeabs  UKBXFLAsnED,  onacoonnted  for,  and  un« 

rehatted,  will,  independent  of  written  law,  extingniah  a  right  of  action 

on  a  judgment  aa  well  aa  on  all  other  peconiary  demands. 
Lafsx  of  Tdcx  is  Mxbelt  a  PRBsaMFTiYB  Bab  to  an  action,  ezoept  where 

it  is  made  a  legal  bar  by  a  statute  of  limitations;  hence  the  fact  which 

it  condncea  to  prove  mnst  be  pleaded,  and  not  the  mere  lapse  itself. 
No  Statdtb  of  this  State  Pbbsoribxs  a  Pebiod  within  which  an  action 

mnst  be  commenced  on  a  judgment  of  a  sister  state. 
Paticxnt  mat  be  Pleased  in  Bab  of  a  Judgment,  according  to  the 

statute  of  thia  state. 

Debt  on  a  judgment.    The  opinion  states  the  case. 

Oreen,  in  support  of  the  demurrer. 

IMinghuysen,  contra. 

By  Conrty  Ewing,  C.  J.  The  declaration  in  this  action,  which 
was  instituted  in  the  year  1826,  is  founded  upon  a  judgment 
obtained  against  the  defendant  by  the  testator  of  the  plaintiffs, 
in  the  court  of  common  pleas  of  the  county  of  Northampton, 
in  the  state  of  Pennsylvania,  in  the  year  1799.  There  are  scy- 
eral  pleas,  upon  all  of  which,  except  the  second,  issues  of  fact 
have  been  taken.  One  of  them  is  payment.  The  second  plea 
isg  that  the  judgment  was  not  bad  within  twenty  years  nezi 
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before  the  commenoement  of  this  suit.  Hereto  there  is  a  de- 
murrer and  joinder,  and  thereupon  the  questions  now  before 
us  are  presented. 

We  need  make  no  inquiiy  into  the  rules  for  the  limitation  of 
actions  in  the  state  of  Pennsylvania,  where  this  judgment  was 
obtained;  since  remedies  are  to  be  regulated  and  pursued 
according  to  the  lex  fori,  the  law  of  the  place  where  the  action 
is  instituted,  and  not  by  the  lex  loci  contractus,  or  the  law  of 
the  place  where  the  contract  was  made  or  the  judgment  ren- 
dered: Duplein  y.  De  Boven,  2  Yern.  540;  WUliama  y.  East,  18 
East,  439;  Fearsall  y.  JDwighl,  2  Mass.  84  [3  Am.  Dec.  35]; 
Byrne  y.  Crowninshield,  17  Id.  55;  Buggies  v.  Keeler,  3  Johns. 
263  [3  Am.  Dec.  482];  Decouche  y.  Savetier,  3  Johns.  Ch.  190 
[8  Am.  Dec.  478];  Medbury  y.  Hopkins,  3  Conn.  472;  Leroy  y. 
Crowninshield,  2  Mason,  151;  Wood  y.  Mdin,  5  Halst.  208. 

A  judgment  of  a  court  of  record  in  another  state  of  our 
federal  union  is  not  to  be  regarded  here  as  what  is  technically 
called,  in  common  law  language,  a  foreign  judgment,  the  mere 
prima  facie  evidence  of  a  debt.  It  has  such  "  faith  and  credit" 
here  as  in  the  state  where  it  may  have  been  rendered,  and  is 
here  as  there  deemed  conclusiye  evidence  of  debt.  This  doc- 
trine has,  so  far  as  my  research  and  information  have  gone, 
been  uniformly  held  in  our  courts,  although  elsewhere  there 
were  some  vacillation  and  diversity  of  opinion  antecedent  to 
the  cases  of  Mills  v.  Duryea,  and  Siurges  v.  Crouminshield,'w}ncsh 
have  quieted  all  controversy  on  the  subject.  Thus  in  Hubbd  y. 
Cowdry,  5  Johns.  132,  one  of  the  cases  cited  on  the  present  aiga- 
meut  by  the  plaintifiTs  counsel,  it  was  held  that  a  judgment  in 
Connecticut  was  to  be  regarded  as  a  foreign  judgment,  and  the 
statute  for  the  limitation  of  actions  upon  simple  contracts  was 
applied  to  it.  '  This  case  has  been  overruled  and  the  opposite  doc- 
trine settled  in  Andrews  v.  Montgomery,  19  Johns.  162  [10  Am, 
Dec.  213].  It  follows,  then,  that  our  statute  for  the  limitation  of 
actions  upon  contracts  can  not  be  brought  to  bear  upon  the 
present  demand.  Nor  have  we  any  statute  which  in  express 
terms  prescribes  a  period  within  which  actions  upon  the  judg- 
ments of  other  states  must  be  commenced.  We  have  a  statute 
comprehending  judgments;  but  it  is  confined  in  terms  to  judg- 
ments.of  this  state.  The  language  is,  "  judgments  in  any  conit 
of  record  in  this  state  may  be  revived  by  scire  facias  or  an  action 
of  debt  may  be  brought  thereon  within  twenty  years  next  after 
the  date  of  such  judgment,  and  not  after,"  with  an  exception 
in  favor  of  infancy,  coverture,  and  insanity.     And  statutes  of 
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limitation,  because  they  take  away  remedies,  are  held  to  a  strict 
oonstruciion. 

But  although  we  have  no  statute  of  limitations  on  this  head, 
or  no  period  of  time  prescribed  by  written  law,  within  which 
an  action  on  a  judgment  of  another  state  must  be  brought,  it 
does  by  no  means  follow  that  such  a  judgment  never  becomes 
obsolete,  or  that  it  may  be  enforced  here  after  an  indefinite 
lapse  of  time.  Independent  of  written  law  there  is  a  period 
after  which,  upon  common  law  principles,  borrowing  indeed 
an  analogy  as  to  the  length  of  time  from  the  statute  of  limita- 
tions, a  demand  founded  on  a  judgment  becomes  irrecoverable. 
It  is  a  general  rule  that  forbearance  for  twenty  years  unex- 
plained, unaccounted  for,  and  unrebutted,  will  extinguish  a 
judgment  as  well  as  all  other  pecuniary  demands.  I  consider 
this  doctrine  so  firmly  settled  that  1  shall  not  review  the  cases 
at  large,  but  simply  refer  to  some  of  them:  Flower  v.  Boling* 
broke,  1  Str.  639;  Willaume  v.  Oorges,  1  Camp.  217;  Boss  v. 
Darby,  4  Munf .  428;  WiUer  v.  Washington,  6  Id.  532;  Coken  v. 
Thompson,  2  S.  G.  Const.  Bep.  146;  Boardman  v.  De  Forest,  5 
Conn.  1;  Buchannan  v.  Bowland,  2  South.  721. 

It  is  thus  seen  that  if  we  had  no  express  statute,  a  judgment 
of  a  court  of  our  own  state  could  not  be  enforced  after  a  lapse 
of  twenty  years,  unexplained.  A  judgment  of  another  state 
can  not  have  higher  or  greater  force  or  efiTect  than  a  domestic 
judgment;  and  the  period  fixed  as  to  the  latter  by  our  statute 
furnishes  a  strong  analogical  argument  that  the  remedy  on  the 
former  can  not  be  extended  to  a  longer  period. 

But  the  question  yet  remains  to  be  solved,  in  what  manner  may 
a  party  avail  himself  of  the  lapse  of  time  ?  Is  it  by  pleading  its 
efflux,  as  is  done  here,  and  in  all  pleas  of  the  statutes  of  lim- 
itations? Oris  it  by  plea  of  some  other  matter,  as  payment  or 
release,  whereof  the  lapse  of  time  is  evidence  to  a  jury  ?  The 
solution  of  this  question  depends  on  the  answer  to  another.  Is, 
in  such  cases,  the  lapse  of  time  a  positive  or  legal  bar  ?  Or,  is 
it  a  presumptive  bar?  If  the  former,  it  should  be  pleaded. 
If  the  latter,  the  matter  of  fact  which  the  evidence  conduces  to 
prove,  must  be  pleaded,  and  the  lapse  of  time  must  be  used  as 
evidence  in  support  of  it.  In  cases  where  a  period  of  time  is 
limited  by  express  statute,  the  time  operates  as  a  legal,  positive, 
or  absolute  bar.  In  other  cases,  the  efflux  of  time  raises  a  pre- 
sumption merely.  Presumptions  are  of  two  classes,  natural, 
and  legal  or  artificial.  The  natural  presumption  is,  when  a 
(act  is  proved,  wherefrom  by  reason  of  the  connection  founded 
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on  experience,  the  ezisience  of  another  fact  is  directly  in/ened. 
The  legal  or  artificial  presumption  is,  where  the  existence  of 
the  one  fact  is  not  direct  evidence  of  the  existence  of  the  other, 
but  the  one  fact  existing  and  being  proved,  the  law  raises 
an  artificial  presumption  of  the  existence  of  ths  other.  The 
subject  before  us  affords  an  apt  illustration.  Forbearance  to 
enforce  a  pecuniary  demand  for  twenty  years,  is  not  direct  evi- 
dence that  the  money  has  been  paid,  but  on  the  fact  of  forbear- 
ance, the  law  builds  a  presumption  that  the  demand  has  been 
satisfied,  since  it  wisely  supposes  a  man  will  sooner  recover  and 
enjoy  what  belongs  or  is  due  to  him,  unless  prevented  by  some 
impediment.  The  law  gives  to  the  evidence  a  technical  efficacy 
beyond  its  simple  and  natural  force  and  operation.  Inasmuch, 
then,  as  this  is  but  a  presumptive  bar,  the  fact  which  the  lapse 
of  times  conduces  to  prove  must  be  pleaded,  and  not  the  mere 
lapse  itself.  The  lapse  of  time  is  not  in  itself  the  bar,  and 
can  not  be  pleaded  as  such,  but  the  matter  which  is  presumed 
from,  or,  in  other  words,  proved  by,  the  lapse  of  time,  and  which 
matter  is  the  bar,  must  be  set  up  by  the  plea. 

This  distinction  is  recognized  and  supported  by  the  books. 
In  The  Mayor  of  Hull  v.  Homor,  Cowp.  108,  Lord  Mansfield 
says:  "  There  is  a  great  difference  between  length  of  time  which 
operates  as  a  bar  to  a  claim  and  that  which  is  only  used  by  way 
of  evidence."    He  gives  the  statute  of  limitations  as  an  instance 
of  the  former,  and  of  the  latter  the  presumption  of  the  discharge 
of  a  debt,  founded  upon  time.    In  Darwin  v.  €^)Um,  2  Saund. 
175,  b  note.  Lord  Mansfield  adverts  to  the  same  distinction  be- 
tween length  of  time  under  a  statute  of  limitations,  when  it  is 
an  absolute  bar,  and  length  of  time,  as  in  case  of  a  bond  or  en- 
joyment of  lights,  when  it  is  a  presumptive  bar  which  ought  to 
go  to  a  jury  and  they  may  presume  that  the  debt  is  discharged, 
or  the  right  has  been  obtained  by  grant  or  otherwise.     In 
Jackson  v.  Pierce,  10  Johns.  417,  the  court  said:  "  The  twenty 
years  is  only  a  circumstance  on  which  to  found  the  presumption, 
and  is  not  in  itself  a  legal  bar.''    Bailey  v.  Jackson,  16  Johns.  214 
[8  Am.  Dec.  309],  is  to  the  same  effect.    In  Penrose  v.  King,  1 
Yeates,  544,  the  court  said,  the  length  of  time,  of  itself,  is  no  posi- 
tive bar,  but  proper  evidence  to  be  left  to  the  jury  to  decide  on 
the  presumption:  MUler  v.  Beates,  8  Serg.  &  B.  493  [8  Am.  Dec. 
658];  LeOey  v.  N(mes,  7  Id.  410;  Striclder  v.  Todd,  10  Id.  63  [13 
Am.  Dec.  649];  Kingston  v.  Ledey,  Id.  383;  Dunlxp  v.  BaU,  2 
Cranch,  180;  Higginson  v.  Mein,  4  Id.  415;  Boardman  YrDe 
Forest,  5  Oonn.  1;  Pickering  v.  Stamford,  2  Ves.  jun.  583. 
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The  conclasion  to  be  drawn  from  these  cases  and  this  doc- 
trine, that  the  plea  should  set  forth,  not  the  mere  lapse  of  time, 
but  the  allegation  of  payment,  of  which  the  time  is  to  afford 
presumptiye  evidence,  is  not  in  the  slightest  degree  impugned, 
but  rather  supported  by  Buchannan  y.  Rowland^  and  by  what 
was  therd  said  by  the  court.    The  case  arose  on  a  special  9cire 
facias  under  our  statute,   calling  on  the  defendants  named 
therein  to  show  cause  why  certain  lands  levied  on  under  2k  fieri 
faciaSy  by  a  sheriff  who  died  without  having  completed  the  ex- 
ecution of  the  writ,  should  not  be  sold  to  satisfy  the  plaintiffs' 
demand.     Among  the  pleas,  the  sixth  was  that  the  defendants 
paid  the  judgment,  and  it  was  received  by  the  plaintiffs  in  full 
satisfaction;   and  the  seventh  was,  that  the  defendants  paid 
the  money  to  the  plaintiffs.    The  plaintiffs  had  replied  and 
joined  issue.     Upon  the  trial,  the  defendants  relied  on  a  lapse 
of  time.    The  plaintiffs  proved  and  relied  on  circumstances  to 
explain  and  overcome  it.    The  jury  found  for  the  plaintiffs,  and 
on  a  motion  for  a  new  trial,  the  chief  justice  said,  the  cause 
was  put  to  the  jury  on  too  broad  ground;  that  in  looking  for 
positive  proof  of  direct  payment,  they  had  overlooked  that 
which  the  law  considers  as  equivalent;  and  that,  therefore,  they 
had  found  a  verdict  for  the  plaintiff,  when  by  law  it  should 
have  been  for  the  defendant.    Justice  Bossell,  the  only  other 
member  of  the  court  who  spoke  at  length,  said,  the  court,  un- 
der such  circumstances,  ought  to  have  instructed  the  jury  that 
they  had  the  power  to  presume  a  satisfaction  of  the  original 
judgment;  and  for  want  of  this,  they  might  reasonably  suppose 
that  without  absolute  proof  of  payment  to  the  plaintiff  or  his 
representatives,  they  were  bound  to  find  for  him.    In  recurring 
to  the  remarks  of  the  court,  we  are  to  bear  in  mind  that  the 
pleas,  with  reference  to  which  they  spoke,  were  pleas  of  pay- 
ment.    The  chief  justice,  in  delivering  his  opinion,  first  seeks 
for  the  ground  of  the  presumption  of  payment  from  length  of 
time,  and  says  it  is  built  upon  an  analogy  to  the  statute  of  lim- 
itations, then  shows  the  cases  to  which  the  presumption  may  be 
applied,  and  afterwards  points  out  the  force  and  influence  of 
the  presumption.     He  says:  ''This  presumption  may  be  either 
strengthened  or  invalidated,  nay,  indeed,  it  may  be  wholly 
overcome,  by  circumstances;  and  when  such  circumstances  are 
mere  matters  in  pais,  to  be  proved  by  witnesses,  the  jury  must 
judge  both  of  the  truth  of  their  existence  and  of  their  opera- 
tion and  effect  upon  the  presumption.     But  still,  when  the 
length  of  time  is  wholly  unaccounted  for,  and  the  presumptioi^ 
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therefore  stands  in  its  fall  force,  it  is  conclusive;  and  the  con* 
elusion  to  be  drawn  from  it  is  a  conclusion  of  law  to  be  declared 
by  the  court,  always  and  universally  the  same;  and  though  the 
jury  must  pass  upon  the  issue  of  solvit  vel  non,  yet  the  law  thus 
declared  to  them  is  the  evidence  by  which  they  are  to  be  gov- 
erned." Justice  Bossell  says:  "  In  cases  not  embraced  by  the 
statute,  courts,  reasoning  from  analogy,  to  quiet  law  suits,  and 
to  secure  possessions  long  acquiesced  in,  have  directed  juries 
that  they  may  presume  payment  in  cases  of  bonds,  etc.,  or  the 
right  of  defendants  to  real  estate  after  the  lapse  of  twenty 
years,  during  which  the  plaintiff  has  slept  over  his  rights/' 
Thus,  it  is  seen  that  the  court  considered  lapse  of  time  as  a 
matter  of  evidence,  as  presumptive  proof  of  the  satisfaction  of 
the  demand,  to  be  always  submitted  to  the  juiy,  but  when 
wholly  unaccounted  for,  a  presumption  conclusive  in  its  nature, 
and  which  the  jury  therefore  are  bound  to  regard  as  plenary 
evidence  in  support  of  the  plea,  and  wherefrom  they  ought  to 
find  the  plea  to  be  true.  But  it  is  nowhere  intimated  by  either 
of  the  judges  that  the  lapse  of  time  is  in  itself  a  bar,  or  plead« 
able  as  such.  Of  whatever  value,  therefore,  this  case  may  be 
to  the  defendant  when  the  plea  of  payment  comes  to  be  exam- 
ined, it  certainly  furnishes  no  support  to  the  proposition  for 
which  it  was  cited  by  his  counsel,  that  the  mere  length  of  time 
may,  as  if  prescribed  by  the  statute  of  limitations,  be  pleaded 
in  bar  of  this  action. 

It  may  not  be  superfluous  here  to  observe,  that  according  to 
our  statute,  payment  may  be  pleaded  in  bar  of  a  judgment: 
Bev.  Laws,  306,  sec.  8. 

The  demurrer  to  the  second  plea  is  therefore,  in  my  opinion, 
well  taken,  and  judgment  should  be  rendered  for  the  plainti£h, 

FoBD  and  Dbaxe,  JJ.,  concurred. 

Judgment  for  plaintiffs. 


This  case  was  before  this  oonrt  on  two  sabseqaent  oooasiopa»  and  is 
ported  in  2  Green  Law,  572,  and  in  8  Id.  416.  On  the  former  ooeasion  a 
decision  was  rendered  in  favor  of  the  defendant  on  the  ground  of  varianea 
between  the  record  set  forth  in  the  declaration  and  that  prodaoed  on  the  trial 
nnder  the  plea  of  nul  tiel  record.  After  this  deeuBion  was  rendered,  tha 
plaintifib  obtained  a  role  to  show  cause  why  they  should  not  have  leave  to 
amend  their  declaration  so  as  to  make  it  conform  to  the  record  which  they 
produced,  and  after  argument  the  rule  was  discharged.  Homblower,  C.  J., 
hi  delivering  the  opinion  of  the  court  in  the  latter  case,  3  Green  Law,  419, 
after  reriewing  the  cases  cited  by  the  counsel  for  plaintiffs,  said:  "None  ol 
them,  nor  any  cause  that  I  have  found,  go  the  length  of  suppoiting  this  rule. 
It  is  true  that  after  argument,  and  an  opinion  expressed  by  iba  ooitrt  on  a 
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demurrer,  the  court  may,  and  frequently  do,  permit  a  party  to  amend  hii 
declaration,  or  to  withdraw  his  demurrer  and  plea.  But  in  such  cases  the 
oourt  go  upon  the  ground  that  it  is  hard  to  conclude  a  party  upon  a  point  of 
law,  when  it  may  turn  out  upon  a  trial  of  the  facts  in  the  case  that  such 
question  of  law  would  arise.  If  a  party  who  finds  out  after  a  trial,  that  he 
has  misconceived  or  misstated  his  cause  of  action,  may  have  leave  to  amend, 
and  make  a  good  cause  upon  the  record,  I  do  not  see  at  what  point  we  shall 
stop." 

The  principal  case  is  cited  and  approved  by  the  chanceUor  in  the  case  of 
Bird  ▼.  InsUe,  8  C.  E.  Green,  364.  In  that  case  a  bill  was  filed  to  revive  m 
suit  in  equity,  founded  on  a  judgment  obtained  more  than  twenty  years  be- 
fore the  bill  was  exhibited,  and  it  was  held  that  the  judgment  must  be  pre- 
sumed to  have  been  paid,  and  the  bill  was  therefore  dismissed. 

Bkmsdt  is  Govebned  by  Lex  FoKL—Scoville  v.  Canjield,  7  Am.  Dec.  467; 
Aston  v.  Morgan,  6  Id.  733. 

PBxsuMPnoN  OF  Patmbkt  from  Lapsb  of  TncB.— See  note  to  Hmdtr* 
mm  ▼.  Ltwia^  11  Id.  737,  and  the  cases  there  cited. 


BUBBOUGHS   V.  KlGHMAN. 

II  Obbzh  Law,  283.1 

Dbunsjenxxss  can  be  Set  up  as  a  Defense  agaikst  a  Contbaot  only 
where  it  was  brought  about  by  the  other  party,  or  is  so  total  as  to  be 
palpable  evidence  of  fraud  in  the  person  entering  into  a  contract  with  one 
so  intoxicated. 

WrcNESS  TO  A  Note  mat  be  Asked,  at  the  trial  of  an  action  thereon, 
"whether  the  said  defendant  was  not  in  a  state  of  complete  intoxicatum 
at  the  time  the  note  was  signed  by  him,  and  whether  he  was  not,  at  that 
time,  wholly  unfit  for  the  transaction  of  any  kind  of  basiness  in  oonae- 
qnenoe  of  such  intoxication  ?" 

AonoN  on  a  promissory  note  brought  in  the  oourt  for  the  trial 
of  small  causes.    The  other  facts  are  stated  in  the  opinion. 

McOtdloch,  for  the  plaintiff  in  certiorari,  contended  that  no 
contract  was  entered  into  between  the  parties,  because  one  of 
them  was,  at  the  time  the  paper  was  signed  by  him,  incapable, 
by  reason  of  intoxication,  of  giving  his  assent:  PiU  v.  SmWi,  8 
Camp.  83.  The  performance  of  an  agreement  made  with  an 
intoxicated  man  will  not  be  enforced,  although  the  party  seek- 
ing it  did  not  contribute  to  the  intoxication:  WUmuri  v.  Morgan, 
cited  in  Halst.  Dig.  248;  Curtis  v.  EaU,  1  South,  861. 

Eakin,  for  the  defendant  in  certiorari,  argued  that  the  plea  of 
drunkenness  could  not  avail  the  defendant,  since  it  was  not 
pretended  that  he  was  made  drunk  by  the  procurement  of  the 
plaintiff:  1  Pow.  on  Con.  18;  Curtis  v.  Hall,  1  South.  861 ;  3 
P.  Wms.  181,  note  a.    Drunkenness  of  a  man's  own  procuring, 
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is  not  a  ground  for  rescinding  his  contracts:  Pow.  on  Con.  18; 
4  Co.  124. 

By  Court,  Drake,  J.  The  action  below  was  prosecuted  to 
recover  the  amount  of  a  promissoxy  note  made  by  the  plaintiff 
iu  certiorari  to  the  administrators  of  John  Ellwell,  deceased.  A 
judgment  was  rendered  in  favor  of  the  defendant,  from  which 
an  appeal  was  taken  to  the  common  pleas  of  Salem  county. 
On  the  trial  of  the  appeal,  the  defendant,  in  that  court,  asked 
the  instrumental  witness  to  the  note,  *'  whether  the  said  de- 
fendant was  not  in  a  state  of  complete  intoxication  at  the  time 
the  note  was  signed  by  him,  and  whether  he  was  not  at  that 
time  wholly  unfit  for  the  transaction  of  any  kind  of  business  in 
consequence  of  such  intoxication?"  This  question  was  ob- 
jected to,  and  it  was  overruled  by  the  court;  and  herein  it  is 
said  there  was  error. 

From  the  manner  in  which  this  case  has  been  presented  be- 
fore this  court,  there  appears  to  be  no  pretense  that  if  the  ques- 
tion had  not  been  overruled,  but  had  been  answered  in  the 
affirmative,  it  would  have  been  followed  by  other  evidence, 
showing  tEat  this  intoxication  was  by  the  procurement  or  in- 
strumentality of  the  plaintiff.  The  point  intended  to  be  raised, 
I  understand  to  be,  whether,  in  a  court  of  law,  drunkenness  can 
be  set  up  as  a  defense  against  a  contract,  when  not  induced  by 
the  party  seeking  to  enforce  such  contract;  and  in  this  point  of 
view  I  shall  consider  it. 

There  are  respectable  authorities  on  both  sides  of  this  ques- 
tion. Lord  Coke  observes,  that  although  he  who  is  drunk  is  for 
the  time  non  compos  mentis,  yet  his  drunkenness  does  not  exten- 
uate his  act  or  offense,  nor  turn  to  his  avail;  but  it  is  a  great 
offense  in  itself,  and  therefore  aggravates  his  offense,  and  doth 
not  derogate  from  the  act  which  he  did  at  that  time;  and  thai 
as  well  in  cases  touching  his  life,  his  lands,  his  goods,  or  any- 
thing that  concerns  him:  4  Co.  124.  An  early  exception  to  this 
general  principle  was  made,  in  case  the  drunkenness  were  occa- 
sioned by  the  management  or  contrivance  of  him  who  gained 
the  deed  from  the  drunken  man:  3  P.  Wms.  130,  A.  And  this 
exception  has  been  adjudged  by  this  court  as  properly  extended 
to  a  court  of  law:  Ourtis  v.  Hall,  1  South.  361.  Equity  has 
also  relieved  where  an  unfair  advantage  was  taken  of  the  per- 
son intoxicated,  in  that  situation:  1  Yes.  119;  1  Wash.  164;  1 
Hen.  &  M.  69.  And  where  a  man  is  "so  excessively  dru.nk 
that  he  is  utterly  deprived  of  the  use  of  his  reason  or  under* 
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fitandiug:"  1  Fonb.  Eq.  68.  By  the  Scotch  law,  persons  in  a 
state  of  absolute  drunkenness,  and  consequently  deprived  of 
the  exercise  of  reason,  can  not  oblige  themselves;  but  a  lesser 
degree  of  drunkenness,  which  only  darkens  reason,  has  not  the 
effect  of  annulling  a  contract:  Ersk.  Inst.  447.  In  the  case  of 
Cooke  Y.  Clayioorth,  18  Yes.  jun.  16,  the.  master  of  the  rolls 
said,  that  ''as  to  that  extreme  state  of  intoxication  that  de- 
prives a  man  of  his  reason,  I  apprehend  that  even  at  law  it 
would  invalidate  a  deed  obtained  from  him  while  in  that  condi- 
tion." Excessive  drunkenness  may  be  given  in  evidence  under 
the  plea  of  non  est  factum:  2  Str.  1104.  Justice  Buller,  in  re- 
ferring to  the  same  case,  says:  "The  defendant  may  give  in 
evidence  that  they  made  him  sign  it,  when  he  was  so  drunk 
that  he  did  not  know  what  he  did:"  Bull.  N.  P.  172.  In  the 
case  of  Put  v.  Smith,  3  Gamp.  33,  Lord  EUenborough  permitted 
the  question  to  be  asked,  ''whether  the  defendant  was  not 
actually  in  a  state  of  complete  intoxication  at  the  time  he  exe- 
cuted the  agreement?"  and  observed,  "that  there  was  no 
agreement  between  the  parties,  if  the  defendant  was  intoxicated 
in  the  manner  supposed,  when  he  signed  the  paper.  He  had 
not  an  agreeing  mind." 

In  the  case  of  Tulips  assignees  v.  Colvert,  1  Hep.  of  the  Const. 
Oourt  of  South  Carolina,  the  distinction  is  taken  between  ex* 
cessjve  drunkenness  and  a  lesser  degree  of  it,  and  the  former 
is  adjudged  to  be  a  good  defense  to  a  contract. 

In  conformity  with  these  respectable  authorities,  I  am  in- 
clined to  consider  that  a  man  should  be  permitted  to  defend 
himself,  in  a  court  at  law,  against  his  alleged  contract,  when,  in 
the  language  of  Fonblanque,  he  was  at  the  time  "  so  excessively 
drunk  that  he  was  utterly  deprived  of  the  use  of  reason."  In 
such  case,  he  so  far  loses  his  free  agency  that  he  becomes  a  mere 
instrument  in  the  hands  of  others,  and,  as  expressed  by  Buller, 
may  be  made  to  do  the  act  imputed  to  him.  But  it  would  be 
better  that  a  court  of  law  should  never  sanction  such  a  defense, 
than  that  it  should  be  extended  to  cases  of  partial  intoxication, 
and  doubtful  mental  alienation.  A  court  of  law  can  interfere 
only  by  avoiding  the  contract.  It  can  not,  like  a  court  of  equity, 
accommodate  itself  to  the  particular  case,  and  oblige  him  who 
seeks  relief  to  do  equity.  The  consideration  may  have  been 
fully  adequate,  or  have  been  enjoyed  and  consumed  by  a  party 
unable  to  restore  an  equivalent.  Both  parties  may  have  been  in 
their  cups.  Indeed,  he  who  was  the  cause  of  the  mutual  in- 
toxication may  avail  himself  of  a  good  bargain  and  then  seek 
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to  defeat  the  honeBt  claims  of  the  other  party.  Men  have  sadi 
various  degrees  of  remainiDg  acuteness^  when  under  the  infla- 
ence  of  liqnor,  and  the  witnesses  to  a  scene  of  revelry  are  so  apt 
to  mistake  or  pervert  the  truth,  that  relaxing  the  rule  at  all,  in  a 
court  of  law,  beyond  the  limit  of  complete  and  total  drunkenness, 
would  be  fraught  with  the  most  dangerous  consequences  and 
would  be  a  prolific  source  of  frauds.  Drunkenness  may  be  in- 
sanity, but  it  is  voluntary.  It  is  no  excuse  from  the  conse- 
quences of  crime;  why  should  it  be  against  those  of  acts  affect- 
ing property  ?  Sound  policy  requires  that  it  should  not,  unless 
brought  about  by  the  other  party,  or  unless  it  was  so  total  as  to 
be  palpable  evidence  of  fraud  in  the  person  entering  into  a  con- 
tract with  one  so  intoxicated. 

The  question  offered  to  be  put  in  this  case  was,  according  to 
these  views,  a  proper  one;  and,  if  it  appeared  satiafactoiily 
that  the  defendant  was  so  absolutely  drunk  as  to  be  deprived  of 
the  use  of  his  understanding,  the  defense  should  have  availed 
him.  But  the  presumption  should  have  been  held  to  be  against 
him,  even  if  partially  intoxicated,  and  his  being  deprived  of  his 
reason  at  the  time  should  have  been  fully  proved. 

I  am  therefore  of  opinion  that  the  judgment  of  the  common 
pleas  should  be  reversed,  and  the  c&use  remitted  to  thai  oourt, 
that  they  may  proceed  therein  according  to  law. 


Intoxigaxiok,  Whxk  Gboukd  fob  Avomnro  CoiiTBAOT.--8ee  Wade  t. 
Cohfert,  12  Am.  Bee.  662,  and  note,  653;  note  to  HimghU  Adminkhrajw  ▼• 
EutU,  15  Id.  574;  Woodson  ▼.  Gordon,  14  Id.  743. 


BiNBSE  V.  Babkeb. 

[1  QaMMM  Law,  988.] 
JuDOXXNT  Obtaikxd  bt  Fbadd  OF  soipriae  will  be  set  anda. 

Tboveb  brought  in  the  court  for  the  trial  of  small  canaes,  and 
judgment  rendered  for  the  plaintiff  in  the  absence  of  the  defend* 
ant.  The  proceedings  were  removed  into  this  court  by  certioxari. 
The  other  facts  are  stated  in  the  opinion. 

Ogden,  for  the  plaintiff  in  certiorari. 

Pennington^  for  the  defendant. 

By  GouBT.  Without  expressing  any  opinion  as  to  the  suA* 
ciency  of  the  statement  of  demand,  the  court  reverse  the  judg- 
ment below  for  the  sixth   reason  filed.    It  is  apparent  thai 
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there  was  an  honest  agreement  between  the  parties,  that  the 
cause  should  be  adjourned,  and  yet  tbe  plaintiff  below,  without 
notice  to  the  defendant,  and  in  violation  of  this  agreement,  pro- 
ceeded to  trial,  and  obtained  judgment  in  his  absence.  Whether 
the  agreement  was  precedent  or  subsequent  can  make  no  dif* 
ference,  the  defendant  bas  been  injured  by  the  want  of  good 
faith  on  the  part  of  the  plaintiff,  and  this  court  will  not  sustain 
a  judgm  nt  under  such  circumstances.  This  court  bas  in  sev- 
^ml  cases  reversed  judgments  obtained  by  fraud  or  rarprise. 
Judgment  reversed. 

Ax.  Dm.  Vol.  ZXIli— it 


GASES 


nr  THE 


COURT  OF  CHANCERY 


or 


NEW  JEBSET. 


YouLE  AND  Wife  v.  Riohabdo. 

[IBasxoh  Ob.  BM.] 
ABflCXLUn  COHYXTAHCB  Ck>DFLED  WITH  AH  AORXDCEMT  thst  H  diall  be  wM 

if  a  oertein  debt  dne  the  grantee  is  paid  within  a  yettTt  i<»  in  oqvHj,  a 

mortgage,  and  the  grantee  may  redeem  on  paying  the  debt 
BsBTBicnoN  OF  THB  RioBT  OF  Bedxmftiok  TO  OHB  YxAB  in  nbh  a  oaae  m 

▼Old. 
Whbkkvkr  it  Clbablt  Appxabs  to  u  TBS  Ihtditiov  of  the  paiiiea  that 

land  conveyed  shall  be  subject  to  redemption,  anch  oonveyanoe  is  a  men 

security,  and  the  right  of  redemption  can  not  be  limited  in  ttme^  or  to 

particular  persons. 
''Onob  a  Mobtoaqs  always  a  Mobtgaob,"  is  an  ancient  and  appiated 

maxim  in  equity,  the  effect  of  which  is  to  protect  Ixiri'uirers  from  beiqg 

forced  by  their  necessities  into  unequal  and  cruel  bargaina. 
AoBBXMXKTS  TENDING  TO  AsjTEBL  THE  ORIGINAL  Natdbb  of  the  mortgagSb  m 

any  subsequent  event,  so  as  to  cut  off  the  equity  of  redemptioiit  an 

invalid. 

MOBTGAQBB  IN  POBSKSSIOK  IS  NOT  AUTHOBIZBD  TO  CUT  TmBBB  and  OOBmut 

waste  upon  the  premises,  even  though  the  proceeds  be  implied  to  paj  tha 
debt 
MoBTOAGBB  IN  P08SBB8ION  MAT  BB  ENJomED  from  committiiig  waste. 

MOBTGAOOB  MAT  SUBRENDEB  HIS  BlOBT  OF  REDEMPTION,  fOT  gOOd  OBIUO^ 

thus  rendering  the  mortgage  absolute. 

SUBBENDEB  AND  CANCELLATION  OF  THB   INSTRUMENT  OF  DeFBASANCB  eze* 

outed  by  the  grantee  in  deed,  if  bcnafid^  are  binding  on  the  parties. 

If  buoh  Subbendeb  be  Pbocubed  bt  Fbaudulent  Repbbsbntations  made  to 
the  mortgagor's  agent,  the  mortgagor's  equity  is  not  impaired  thereby, 
and  he  may  nevertheless  have  the  aid  of  the  court  to  enforce  it. 

Anbweb  TO  A  Charge  of  Fraud  in  Obtaining  the  Surrender  of  an  in- 
strument of  defeasance,  setting  forth  that  such  surrender  was  made  h$ 
the  mortgagor's  agent,  under  an  agreement  between  the  parties  that  tha 
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mortgagee  was  to  keep  the  land  and  pay  the  mortgagor  »  certain  sum  in 
foil  of  his  interest  and  right  of  redemption,  which  sum  was  paid  accord- 
ingly on  the  mortgagor's  order  to  his  agent,  is  sufficient. 

Answeb  Stating  sitch  Facts  is  Dikectly  Responsivx  to  the  charge  of  fraud 
in  the  bill. 

Defendant  Denting  a  Charge  in  the  bill  has  a  right  to  state  the  whole 
transaction. 

Bill  to  compel  a  mortgagee  to  reconve j  and  to  restrain  tho 
commission  of  waste.  The  bill,  filed  by  Youle  and  wife,  charged 
in  substance  that  the  former  being  indebted  to  the  defendant 
Richards  in  the  sum  of  fiye  hundred  dollars,  the  defendant's 
agent  Evans  proposed  to  him,  Youle,  that  he  should  convey  to 
Richards,  in  fee,  certain  timber  land  owned  by  him,  upon  the 
understanding  that  he  was  to  have  the  right  to  pay  the  debt  in  a 
certain  time,  and  that  the  agent  was  to  execute  an  instrument  se- 
curing to  him  the  right  of  redemption ;  that  he  accepted  the  prop- 
osition, and  executed  a  deed  accordingly  February  27, 1824,  which 
he  delivered  to  the  agent,  who  executed  in  return,  and  delivered 
to  him  an  instrument  providing  that  if  he,  Youle,  should  pay 
the  said  debt  of  five  hundred  dollars  within  one  year,  thea 
the  deed  should  be  void.  The  bill  then  set  forth  a  tender  of 
the  amount  within  the  year  by  the  complainant's  agent,  William 
Wayne,  to  BLchards,  who  refused  to  deliver  up  the  deed  until 
he  had  seen  his  agent,  though  he  agreed  to  consider  the  tender 
a  lawful  one;  and  a  subsequent  tender  to  Evans,  who  declined 
to  receive  the  money,  and  said  it  must  be  paid  to  Richards.  It 
was  further  alleged  that  on  or  about  March  1,  1826,  another 
tender  of  the  whole  amount  due  was  made  to  Richards,  who 
refused  to  receive  it,  and  insisted  that  the  right  of  redemption 
was  gone;  but  that  in  March,  1826,  the  defendant's  agent, 
Evans,  induced  the  complainant's  agent,  Wayne,  by  aiv^rs  mis- 
representations, to  deliver  up  the  instrument  of  defeasance 
above  referred  to,  without  the  complainant's  knowledge,  and 
that  before  the  expiration  of  the  time  limited  for  redemption, 
the  defendant  took  possession,  and  committed,  and  was  ntill 
committing  waste,  etc.  Prayer  for  an  injunction,  a  decree  of 
reconveyance  on  payment  of  the  amount  of  the  debt  and 
interest,  and  an  account  of  the  rents,  profits,  and  damages.  In- 
junction issued  to  stay  waste.  The  defendant  then  filed  hia 
answer,  the  material  parts  of  which  are  stated  in  the  opinion, 
and  moved  to  dissolve  the  injunction.  Submitted  without 
argument. 

Wall,  for  the  motion. 

Souihard^  contra. 
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The  Ghahoellob.  The  complainani  has  set  ooi  an  equitable 
right.  According  to  his  statement,  the  conveyance,  when 
eoupled  with  the  agreement^  is  in  eqnitj  nothing  more  than  a 
mortgage,  and  he  is  entitled  to  redeem  on  payment  of  the 
amount  dae.  He  alleges  that  he  tendered  the  debt  and  in- 
terest, first  to  the  principal,  Bichards,  and  then  to  Erans,  the 
agent,  and  that  both  tenders  were  made  within  the  year. 
Bichards  declined  receiving  the  money  tendered,  withoot  first 
seeing  the  agent,  and  the  agent,  when  called  on,  declined  re- 
ceiving it,  and  said  it  must  be  paid  to  the  principal.  These 
facts  are  sulistantially  admitted  by  the  answer.  Bichards  says 
he  agreed  to  consider  the  tender  lawful,  so  far  as  respects  the 
amount  due,  but  was  unwilling  to  receive  the  money,  or  give 
any  receipt  for  it,  until  he  could  hear  from  his  agent.  And 
Evans  says  that  shortly  after  this,  but  at  what  particular  time 
he  can  not  recollect,  the  tender  was  made  to  him,  and  that  he 
declined  receiving  the  money,  because  he  had  no  authority  to 
take  it.  So  far  forth,  the  equity  of  the  bill  is  admitted  by 
the  defendants.  The  answer  alleges,  it  is  true,  that  after  the 
two  several  tenders  made  by  the  complainant,  Evans,  the  agent, 
called  upon  the  complainant  to  know  if  he  still  wished  to  re- 
deem; that  he  appeared  undecided,  and  promised  to  let  him 
know  in  one  week,  which  he  failed  to  do;  and  that  after  the 
lapse  of  more  than  a  month,  Evans,  as  the  agent  of  Bichards, 
took  possession  of  the  property.  Admitting  these  facts  aa 
stated,  I  do  not  see  that  they  affect  the  complainant's  equity,  or 
that  they  gave  the  defendant  a  right  to  take  possession  of  the 
property,  and  use  it  as  his  own.  The  fact  of  possession  can 
not  aid  him,  for  he  was  not  let  in  by  the  complainant. 

The  complainant  is  to  be  considered  in  this  court  in  the  light 
of  a  mortgagor.  His  situation  is  not  altered  by  the  fact  that 
Bichards  (as  stated  in  th^  answer)  originally  held  a  mortgage 
against  him,  and  that  upon  an  arrangement  made  between 
them,  the  complainant  agreed  to  give  him,  and  did  actually 
execute  and  deliver  to  him,  an  absolute  deed,  on  receiving  an 
agreement  in  writing  that  he  should  be  at  liberty  to  redeem  by 
paying  the  money  due  in  one  year.  The  conveyance  could 
operate  only  as  a  mortgage  in  equity,  and  the  agreement,  so 
far  as  it  restricts  the  right  of  redemption  to  one  year,  is  void. 
The  principle  is  well  settled  that  all  such  restrictions  are  void. 
Whenever  it  can  be  clearly  shown  to  be  the  intention  of  the 
parties  that  real  estate,  when  conveyed,  shall  be  subject  to  re 
demption,  it  is  considered  as  a  mere  security;  and  the  right  of 
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redemption  can  not  be  confined  to  a  limited  time,  or  to  a  par* 
ticular  class  of  persons.  In  Kilvington  v.  Gardner ,  1  Vern.  192,* 
it  was  decreed  that  although  the  condition  of  the  mortgage  was 
to  redeem  during  the  life  of  the  mortgagor,  the  heir  might  re- 
deem notwithstanding.  In  Clench  v.  Witherly^  Cas.  Temp. 
Finch,  376,  there  was  a  surrender  of  a  copyhold  estate  to  the 
nse  of  A.  B.,  without  any  condition  expressed  in  it,  but  a  judg- 
ment was  given  at  the  same  time  as  a  further  security;  and  it 
was  agreed  by  a  note  in  writing  that  if  the  mortgagor  should, 
within  a  twelvemonth,  pay  back  the  consideration  money  of 
the  surrender,  he  would  yield  up  the  copyhold,  and  ac- 
knowledge satisfaction  on  the  judgment.  The  court  considered 
the  surrender  and  judgment  as  securities  only  for  the  repay- 
ment of  the  money,  and  decreed  a  redemption  sixteen  years 
after  the  twelve  months  had  expired.  "  Once  a  mortgage  and 
always  a  mortgage,"  is  an  ancient  equity  maxim  of  approved 
policy  and  wisdom.  There  would  have  been  without  it  a  door 
open  for  the  imposition  of  every  kind  of  restraint  on  the  equity 
of  redemption,  and  thereby  the  borrower,  through  necessity, 
would  have  been  driven  to  embrace  any  terms,  however  unequal 
or  cruel;  which  would  have  tended  greatly  to  the  furtherance 
of  usury,  and  the  conversion  of  the  equitable  jurisdiction  of  the 
court  into  an  engine  of  fraud  and  oppression.  In  the  chancery 
of  New  York,  it  was  held  that  every  contract  for  the  security  of 
a  debt  by  the  conveyance  of  real  estate,  is  a  mortgage;  and  all 
agiceements  of  the  parties  tending  to  alter,  in  any  subsequent 
event,  the  original  nature  of  the  mortgage,  and  prevent  the 
equity  of  redemption,  is  void.  If  the  conveyance  is  a  mortgage 
in  the  beginning,  the  right  of  redemption  is  an  independent  in- 
cident, and  can  not  be  restrained  or  clogged  by  agreements: 
Henry  v.  Davis,  7  Johns.  Gh.  42.  Such  an  agreement,  says 
Fonblanque,  would  be  contrary  to  natural  justice  in  the  crea- 
tion of  it,  and  prove  a  general  mischief,  because  every  lender 
would,  by  this  method,  make  himself  chancellor  in  his  own 
case,  and  prevent  the  judgment  of  the  court:  2  Fonb.  259;  see, 
also.  Fry  v.  Porter,  1  Ch.  Cas.  141;  James  v.  Oades,  2  Vern. 
402;  Seton  v.  Slade,  7  Ves.  273;  and  1  Pow.  on  Mort.  116,  et  seq. 
Considering  Richards,  the  defendant,  as  a  mortgagee  in  pos- 
session, he  is  not  authorized  •  to  cut  down  timber  and  commit 
waste  upon  the  premises.  No  act  prejudicial  to  the  estate  can 
be  justified  in  equity.  Even  if  the  proceeds  of  the  timber  cut 
were  appropriated  to  the  extinguishment  of  the  debt,  it  would 

1.  No  Bvoli  CMo  reported  In  Vernon. 
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be  Teiy  quesiioDable  policy  to  allow  the  mortgagee  to  pay  him- 
self his  debt,  out  of  the  property,  according  to  his  own  ideas  of 
right:  Hanson  y.  Derby,  2  Yern.  392;  FarrarU  y.  Lovely  3  AtL 
723;  1  Pow.  on  Mort.  188,  189;  Eden  on  Inj.  118. 

Were  there  no  other  facts  in  the  case,  I  should  feel  no  diffi- 
cnlty  in  retaining  the  injunction  until  the  hearing,  on  the 
ground  that  Bichards  is  a  mere  mortgagee  in  possession,  and 
therefore  not  justified  in  committing  waste  on  the  property;  bat 
there  is  one  circumstance  in  the  case  which  materially  varies 
the  whole  ground.  It  appears,  according  to  the  complainant's 
own  showing,  that  the  instrument  of  writing  in  the  nature  of  a 
defeasance,  which  was  given  for  the  safety  of  the  complain- 
ant, was  delivered  up  to  the  defendant,  Bichards,  and  canceled. 
This,  if  a  bona  fide  transaction,  is  binding  on  the  parties.  A 
mortgagor  may,  for  good  cause,  surrender  his  right  of  redemp- 
tion and  render  the  mortgagee's  title  absolute.  This  is  an 
every-day  transaction,  and  does  in  no  wise  impugn  the  principles 
already  established.  It  is  alleged,  however,  by  the  complain- 
ant that  this  was  a  fraudulent  transaction,  and  ought  not  to 
take  away  or  even  to  prejudice  his  rights.  He  states  that 
Evans,  one  of  the  defendants,  knowing  that  the  original  article 
of  agreement  was  intrusted  to  William  Wayne,  called  on  Wayne 
to  effect  a  redemption  of  the  land,  and,  by  making  divers  false 
representations,  induced  him  to  deliver  up  the  article;  that  this 
was  contrary  to  the  wishes  of  the  complainant,  and  he  was  ig- 
norant of  it  until  some  time  afterwards.  If  this  be  true,  the 
complainant's  equity  is  not  impaired,  and  he  is  entitled  to  the 
full  aid  of  the  court,  not  only  to  protect  him  in  his  rights,  bat 
to  expose  the  fraud  by  which  those  rights  are  sought  to  be  de- 
stroyed. I  think,  however,  the  answer  of  the  defendants  suffi- 
ciently repels  the  charge.  It  sets  forth  that  after  the  complain* 
ant  neglected  to  redeem  the  land,  the  business  remained  un- 
settled, and  that  Bichards  referred  it  to  Evans  to  make  such 
arrangement  with  Wayne,  who  was  intrusted  with  the  agree- 
ment, and  who  was  the  brother-in-law  of  the  complainant  and 
acted  as  his  attorney  and  agent  in  the  matter,  as  he  might  think 
proper  and  right;  and  it  was  accordingly  agreed  between  them 
that  Bichards  should  retain  the  land  and  pay  to  Toule  the  sum 
of  two  hundred  and  fifty  dollars,  in  full  of  all  his  interest,  right 
of  redemption,  or  other  claim  therein;  and  that  the  agreement 
should  be  canceled  and  delivered  up.  This  arrangement  was 
acceded  to  by  Bichards,  and  he  agreed  to  pay  the  money  to 
Wayne  on  his  producing  an  order  from  Youle,  the  complainant. 
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to  receiv^e  the  amount,  and  also  the  original  agreement.  That 
accordingly,  on  the  fifth  September,  1826,  Wayne,  acting  on 
behalf  of  Youle,  produced  the  agreement  and  also  a  written 
order  from  Toule  authorizing  Bicbards  to  pay  to  Wayne  two 
hundred  and  fifty  dollars  as  the  balance  in  full;  whereupon  he 
paid  the  money  to  Wayne,  and  took  his  receipt,  stating  it  to 
be  for  lands  near  Martha  furnace,  purchased  by  Jesse  Evans  for 
Bichards'  account. 

This  appears  to  me  a  complete  answer  to  the  charge  of  fraud. 
And  it  is  not  new  matter,  which,  according  to  the  practice  of 
the  court  and  the  reason  of  the  thing,  can  not  avail  the  defend- 
ant on  this  motion.  It  is  directly  responsive  to  a  material 
allegation  of  the  bill.  The  defendant,  in  denying  a  charge 
against  him,  has  a  right  to  state  the  whole  transaction. 

In  making  this  arrangement,  it  appears  that  Wayne  under- 
took to  act  as  the  agent  of  Youle,  the  complainant,  who  now 
insists  that  Wayne  was  not  authorized.  But  we  are  to  take  the 
defendant's  answer  as  true  upon  the  present  inquiry,  and  it 
shows  not  only  that  Wayne  acted  as  agent,  and  made  tbe  con- 
tract as  such,  but  that  the  contract  was  not  completed  until  he 
produced  the  written  authority  of  Youle  himself  to  receive  the 
fiiipulated  sum  of  money,  and  also  produced  the  original  agree- 
ment or  defeasance  to  be  canceled.  This  could  noc  have  been 
done  without  the  knowledge  and  approbation  of  the  complain- 
ant. 

As  the  case  is  presented  upon  the  bill  and  answer,  the  title  of 
the  defendant  is  complete,  and  there  is  no  ground  for  continu- 
ing the  injunction. 

Injunction  dissolved. 

Absoluts  Dexd  and  Aobkbmxnt  to  Bxooitvet. — As  to  when  an  absolute 
conveyance  and  an  agreement  to  reoonvey  constitute  a  mortgage,  see  the  note 
to  Cha9t*a  ease,  17  Am.  Dec.  300.  Such  a  conveyance  and  agreement  do  not 
constitute  a  mortgage  where  there  is  no  debt:  Reading  v.  Weston,  18  Id.  89. 
That  a  deed  with  a  separate  defeasance  executed  at  the  same  time  is  in  law 
but  one  instrument,  see  EdringUm  v.  Harper,  20  Id.  145,  and  Jackson  v.  Mc» 
Kenny,  Id.  690. 

Eight  of  Redemption  is  not  Babred  by  the  want  of  a  covenant  in  the 
mortgage  to  repay  the  money  secured  thereby :  CritcJier  v.  WaUcer,  4  Am. 
Dec.  576.  A  restriction  of  the  right  of  redemption  to  the  mortgagor  per- 
aonally  is  inconsistent  with  the  nature  of  a  mortgage,  and  is  void:  Johnston 
▼.  Oratj,  16  Id.  577. 
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LeGGETT    ET    AL.    V.   N.    J.    MANUFAOrUBINa    AKD 

Banking  Co.  et  al. 

[1  8AZXOVGK.041.] 

CoBPOBATJOK*s  P0WBB8  AKB  Two-FOLD.— 1.  Thoee  ezpreaaly  granted.    ^ 

Those  incident  and  necessarily  appertaining  to  it,  whether  ezpreaaed  or 

not. 
Incidental  Powers  Include  the  power  to  make  by-laws,  the  power  to  make 

and  nse  a  common  seal,  and  the  right  to  sne. 
Incidental  Powers,  in  Modern  Timss,  are  Usuallt  Ezfbbssbd  in  the 

act  of  incorporation,  so  that  the  general  rule  is,  that  the  powers  of  the 

corporation  are  regulated  and  defined  by  that  act 
Power  or  Banking  Corporation  to  Ck)NVET  Land. — ^Where  »  banking 

corporation  is  authorized  by  its  charter  to  purchase,  hold,  and  convey 

any  real  estate  for  its  use,  subject  to  the  limitation  that  it  shall  hold  no 

more  than  is  necessary  for  its  immediate  accommodation  in  transacting 

business,  or  such  as  it  may  have  acquired  by  sale  or  otherwise  for  the 

purpose  of  securing  debts  due  it,  all  read  estate  so  hold  may  be  oonveyed 

for  its  nse. 
Banking  Houbb  and  Lot  mat  be  Conyeted  for  the  use  of  such  corpora- 
tion. 
MoRTOAGB  is  A  CoNVETANCE  or  alienation  of  the  estate,  and  therefore  such 

corporation  may  mortgage  its  banking  house  and  lot  for  the  payment  or 

security  of  a  debt 
Bank  should  not  be  Allowed  to  Speculate  in  Realty,  but  tranaaotiane 

of  the  nature  above  mentioned  are  not  within  this  rule. 
Corporation  can  Exert  onlt  Powers  Specitigallt  Conibrkxd  on  \l, 

and  can  not  extend  the  exercise  of  its  franchise  beyond  the  letter  and 

spirit  of  its  act  of  incorporation. 
Mortgage  Signed  bt  the  President  and  Cashier  of  a  bankt  and  sealed 

with  its  corporate  seal,  is  prima  fade  valid. 
Afpeaeancb  of  a  Corporate  Seal  to  a  writings  is  evidence  that  it  was 

affixed  by  proper  authority. 
Appearance  op  Such  Seal  is  not  Conclusitb  Evidence  of  the  aasent  and 

act  of  the  corporation,  and  it  may  be  shown  to  have  been  affixed  without 

proper  authority. 
Burden  op  Proof  is  on  the  Objecting  Party  in  such  caaes. 
Mortgage  Executed  under  the  Authority  of  the  Board  of  direeton 

of  a  bank  is  valid  where  such  board  is  vested,  by  the  charter,  with  gen- 
eral power  over  the  affairs  of  the  corporation. 
Corporation  is  Bound  by  its  Agents*  Acts  and  Contracts  only  when 

done  and  made  within  the  scope  of  their  authority,  as  in  the  case  of  a 

natural  person. 
To  Avoid  a  Mortgage  Executed  by  the  President  and  Cashier  of  * 

bank,  the  corporation  must  show  that  they  acted  beyond  their  authority. 
Duties  of  the  President  and  Cashier  of  a  bank  discussed. 
President  and  Cashier  can  not,  as  such,  Execute  a  Mortgage  or  oon- 

veyance  of  realty  on  behalf  of  the  bank. 
toeciAL  Authority  to  Execute  such  Mortgage  can  emanate  only  from 

the  board  of  directors. 
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FiKANCB  CoMUiTTES  AppoiKTED  BT  THB  BoABD  OF  DiBECTOBS,  with  a  gen- 
eral anthority  as  to  coUecting,  providing  ways  and  means,  and  disooont- 
ing,  and  in  regulating  financial  operations  of  the  bank,  has  no  power  to 
mortgage  its  realty. 

OoBFOBATiGN  MAY  APFBOVB  Unaxtthorizbd  Acts  of  its  agents  and  make 
them  its  own,  which  approval  may  be  either  manifested  by  express 
acknowledgment  or  act,  or  inferred  from  circumstances. 

Knowledge  by  soicb  of  thb  Dibbctors  of  a  bank  that  a  mortgage  of  its 
realty  has  been  executed  by  its  president  and  cashier,  and  its  approval 
by  them,  if  not  disclosed  to  the  board,  do  not  constitute  an  implied  rati- 
fication of  the  act  by  the  board. 

That  the  Proceeds  of  a  Mobtoaob  have  bbbk  Applied  to  the  Usb  of  the 
corporation  in  paying  its  debts  or  otherwise,  is  not  sufficient  to  render 
the  mortgage  binding,  if  its  execution  was  not  properly  authorized. 

Bill  to  foreclose  a  mortgage,  filed  by  the  receiver  of  tbe  Frauk- 
lin  Bank  against  tbe  receivers  of  tbe  New  Jersey  Manufacturing 
and  Banking  Company.  The  mortgage  was  executed  by  Day- 
ton, tbe  president,  and  Munn,  tbe  cashier,  of  tbe  latter  corpora- 
tion, upon  its  banking  house  and  lot,  to  Leggett  and  Burtis, 
two  of  the  complainants,  in  trust  for  the  Franklin  Bank.  It 
and  the  accompanying  bond  for  the  mortgage  debt  had  tbe  cor- 
porate seal  affixed,  but  the  defendants  alleged  in  their  answer 
that  the  mortgage  and  bond  were  executed  and  the  seal  affixed 
without  the  authority  of  the  corporation  or  its  board  of  direct- 
ors.   Other  facts  are  stated  in  the  opinion. 

W.  Pennington  and  I.  H.  Williamson,  for  the  complainants, 
claimed,  among  other  things,  that  the  affixing  of  the  seal  was 
evidence  of  the  assent  of  the  corporation:  Skin.  2;  2  Bac.  Abr. 
15;  1  Kyd  on  Corp.  267,  268,  308-317;  2  Atk.  45. 

E,  Van  Arsdale,  sen,,  for  the  defendants,  contended:  1.  That 
the  corporation  had  no  power  to  make  a  mortgage,  under  its 
charter,  and  it  was  therefore  void,  even  if  the  execution  of  it 
was  authorized:  2  Cranch,  166;  2  Dow.  P.  C.  523;  I  Pet.  71, 
72;  4  Id.  169;  2  T.  E.  171.  2.  That  the  mortgage  was  not  duly 
executed,  the  president  and  cashier  having  no  authority  to  affix 
the  seal:  3  Pet.  305;  12  Madd.  423;  2  Yes.  &  B.  226;  5  Johns. 
Ch.  364. 

The  Chanoellob.  Out  of  the  matters  of  defense,  as  above 
stated,  two  questions  have  been  raised.  The  first  is  whether 
the  New  Jersey  Manufacturing  and  Banking  company  had  any 
authority  to  give  a  mortgage  on  their  property. 

Upon  this  part  of  the  case,  I  apprehend,  there  can  be  no  room 
for  serious  doubt.  The  powers  of  a  corporation  are,  strictly 
speaking,   two-fold:  those   derived  from   express  grant,  and 
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those  that  are  incident,  and  necessarily  appertain  to  it,  whether 
expressed  in  the  grant  or  not.  The  power  to  make  by-laws  is 
incident,  for  a  corporation  must  necessarily  have  laws  to  regu- 
late its  proceedings.  Of  the  same  character  is  the  power  to 
make  and  use  a  common  seal;  for  the  law  anciently  was  that  a 
corporation  could  act  and  speak  only  by  its  common  seal.  The 
right  to  sue  is  also  incident:  2  Bac.  Abr.  15,  Corporations.  In 
more  modern  times  it  has  been  usual  to  embrace  all  these  inci- 
dental powers  and  privileges  in  the  act  of  incorporation;  so 
that  it  may  now  be  considered  as  a  pretty  general  rule  that  the 
powers  of  a  corporation  are  regulated  and  defined  by  the  act 
which  gives  it  existence. 

In  the  act  incorporating  the  New  Jersey  Manufacturing  and 
Banking  Company,  the  company  is  declared  capable  in  law  of 
purchasing,  holding,  and  conveying  any  estate,  real  or  personal, 
for  the  use  of  the  corporation.  This  right  is  afterwards  modi- 
fied, so  that  the  real  estate  which  it  may  hold  shall  be  no  more 
than  is  necessary  for  its  immediate  accommodation  in  the  trans- 
action of  business,  or  such  as  it  may  have  acquired  by  sale  or 
otherwise  for  the  purpose  of  securing  any  debt  or  debts  due  to 
the  said  corporation.  All  real  estate  thus  held  may  be  con- 
veyed for  the  use  of  the  corporation.  The  property  embraced 
within  the  mortgage  now  in  question,  was  the  banking  house 
and  lot  at  Hoboken,  where  the  bank  was  located  according  to 
the  terms  of  the  charter;  and  it  was,  in  the  words  of  the  act, 
necessary  for  the  immediate  accommodation  of  the  company  in 
the  transaction  of  thei^  business.  It  was,  then,  lawfully  held, 
and  might  be  lawfully  conyeyed  for  the  use  of  the  corporation. 
A  mortgage  is  a  conveyance  or  deed.  It  is  an  alienation  of  the 
estate,  and  there  is  no  reason  to  doubt  that  this  mortgage  was 
made  for  the  use  of  the  corporation.  Whether  given  in  pay- 
ment of  a  debt,  or  as  security,  either  direct  or  collateral,  it  is 
not  important  now  to  inquire.  The  question  is,  whether  a 
mortgage  could  legally  be  given;  and  I  think  we  need  go  no 
further  than  to  the  charter  itself  for  a  satisfactory  answer. 

The  argument,  that  this  company  was  incorporated  for  bank- 
ing purposes,  and  that  the  legitimate  objects  of  such  a  company 
are  to  discount  paper,  and  deal  in  bills  of  exchange  and  prom- 
issory notes,  and  not  in  lands  or  real  estate,  is  just.  No  bank 
should  be  allowed  to  speculate  in  real  property.  It  is  contrary 
to  the  spirit  and  design  of  such  institutions,  and  is  liable  to 
abuse.  It  always  results  in  injury,  and  sometimes  in  ruin.  But 
the  argument  does  not  apply  to  this  case.    Here  was  no  speca« 
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lation  in  lauds  or  houses.  The  property  was  necessary  for  the 
lawful  purposes  of  the  company,  and  held  for  those  purposes. 
If  the  company  saw  fit  to  mortgage  it,  for  their  safety  or  the 
advancement  of  their  interests,  they  acted  within  their  author- 
ity, and  having  acted  in  good  faith  for  the  best  interests  of  the 
institution,  it  is  not  for  the  receivers  to  come  in  and  question  the 
proceeding. 

This  view  is  an  answer  to  the  authorities  cited  by  the  counsel 
of  the  defendants  on  this  branch  of  the  case.  They  all  go  to 
the  establishment  of  the  principle,  that  corporations  can  act 
only  in  the  manner  prescribed  by  law,  and  that  no  argument 
drawn  from  convenience  can  enlarge  their  corporate  powers. 
This  doctrine  is  admitted  in  its  fullest  extent,  and  in  this  age  of 
incorporations  should  be  strictly  adhered  to.  I  concur  in  the 
opinion  of  the  supreme  court  of  the  United  States,  as  pro- 
nounced by  Justice  McLean,  in  the  case  of  Beatty  v.  Lessee  of 
Knowler,  4  Pet.  168,  that  a  corporation  is  strictly  limited  to 
the  exercise  of  the  powers  specifically  conferred  on  it;  and  that 
the  exercise  of  the  corporate  franchise,  being  restrictive  of  indi- 
vidual rights,  can  not  be  extended  beyond  the  letter  and  spirit 
of  the  act  of  incorporation. 

Considering  that  the  banking  company  had  power  to  make 
this  mortgage,  I  proceed  to  inquire,  in  the  next  place,  in  what 
way  it  was  executed,  and  whether  the  company  are  bound  by  it. 
It  appears  by  the  testimony  that  the  mortgage  was  signed  by 
the  president  and  cashier  of  the  New  Jersey  Manufacturing  and 
Banking  Company,  and  that  it  was  sealed  with  the  corporate 
seal.  This  is,  prima  facie^  a  due  and  lawful  execution  of  the 
instrument.  The  appearance  of  the  common  seal  of  a  corpo- 
ration to  an  instrument,  is  evidence  that  it  was  affixed  by  proper 
authority:  Skin.  2;  1  Kyd,  268;  Tfie  President,  Managers,  and 
Co.  of  the  Berks  and  Dauphin  Turnpike  Road  v.  Myers,  6  Serg. 
&  R.  12  [9  Am.  Dec.  402 J;  The  Baptist  Church  v.  Mulford,  3 
Halst.  183;  Angell  &  Ames  on  Corp.  115. 

But  while  the  common  seal  is  held  to  be  evidence  of  the 
assent  and  act  of  the  corporation,  it  is  not  conclusive.  It 
may,  nevertheless,  be  shown  that  it  was  affixed  without  proper 
authority.  The  matter  is  susceptible  of  investigation.  The 
burden  of  proof  is  thrown  upon  the  objecting  party;  and  he 
will  l>e  required  to  produce  such  evidence  as  shall  be  clear  and 
satisfactory*:  Mayor  and  Commonalty  of  Colchester  v.  Lowten,  I 
Ves.  &  Bea.  226.  And  in  the  case  of  SL  Mary's  Church,  7  Serg. 
&  R.  530,  Chief  Justice  Tilghman  considers  that  the  court  has 


732  Lbogett  t;.  N.  J.  M.  &  B.  Co.  [New  Jersej, 

an  undoubted  right  to  look  beyond  the  seal,  and  inquire  in  what 
manner  and  by  what  authority  it  was  affixed.  After  supposing 
a  number  of  cases  in  which  great  injury  might  arise  from  the 
adoption  of  a  contrary  principle,  he  adds,  that  in  all  these  cases 
it  is  too  clear  to  admit  of  argument,  that  the  court  would  do 
flagrant  injustice  if  it  suffered  the  seal  to  preclude  an  examina- 
tion of  the  truth. 

In  the  case  before  us,  it  is  alleged  by  the  defendants  that  the 
seal  was  affixed  without  authority  by  the  president  and  cashier. 
Belieying  this  to  be  a  matter  that  may  properly  be  set  up  by 
these  defendants,  I  propose  to  inquire  in  what  way,  by  whom, 
and  under  what  authority  the  corporate  seal  was  affixed,  and  for 
this  purpose  it  will  be  necessary  to  look  into  the  facts  of  the 
case. 

The  former  president  and  casLler,  and  some  of  the  former 
directors  of  the  bank,  have  been  examined  as  witnesses.  They 
give  a  lamentable  account  of  the  mode  in  which  things  were 
managed  in  the  institution.  There  was  a  board  of  directors 
appointed  annually;  but  they  paid  little  or  no  attention  to  the 
concerns  of  the  bank.  Some  of  them  did  not  know  of  their 
appointment.  They  had  no  stated  times  of  meeting  for  con- 
sultation or  inquiry;  and  when  they  did  meet,  there  was  no 
record  kept  of  their  proceedings.  For  a  time  the  whole  man- 
agement of  affairs  was  committed  to  the  president  and  cashier; 
and  the  president  says  the  principal  business  was  done  by  the 
cashier;  in  cases  of  difficulty  the  president  was  consulted.  In 
1827  the  board  met  twice.  At  one  of  these  meetings  they 
appointed  a  finance  committee.  This  committee  was  in  exist- 
ence when  the  bond  and  mortgage  were  giyen.  The  bond  and 
mortgage  were  signed,  and  the  corporate  seal  affixed,  by  the 
president  and  cashier,  without  the  concurrence  of  the  board  of 
directors.  There  was  no  assembling  of  the  board  for  that 
purpose,  and  the  question  was  never  submitted  to  them.  The 
company  kept  their  accounts  in  New  York  with  the  Franklin 
Bank.  In  the  latter  part  of  1827,  and  the  beginoing  of  1828, 
they  were  found  to  be  considerably  indebted  to  that  bank,  and 
were  pressed  by  Mr.  Leggeit,  the  president,  to  give  a  mortgage. 
In  January,  1828,  he  had  an  interview  with  Mr.  Dayton,  and 
renewed  the  request.  Mr.  Dayton  expressed  a  perfect  willing- 
ness to  secure  the  Franklin  Bank,  but  at  the  same  time  sug- 
gested a  doubt  whether  a  bond  and  mortgage  given  without 
the  previous  authority  of  the  board  would  be  valid.  An  at- 
tempt was  made  to  get  a  meeting  of  the  directors,  and  it  failed. 
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At  lengthy  on  the  nineteenth  of  the  month,  the  bond  and  mort- 
gage were  executed  by  the  president  and  cashier,  and  the 
corporate  seal  affixed;  after  which  the  papers  were  delivered  to 
Mr.  Leggett,  for  the  use  of  the  Franklin  Bank.  This  is  a  brief 
history  of  the  principal  facts  connected  with  the  transaction. 

By  the  act  incorporating  the  New  Jersey  Manufacturing  and 
Banking  Company  it  is  provided  that  all  the  affairs,  property, 
and  concerns  of  the  corporation  shall  be  managed  and  con- 
ducted by  eleven  directors,  who  shall  be  elected  annually;  and 
that  the  directors  for  the  time  being,  or  a  majority  of  them, 
shall  have  power  to  make  and  prescribe  such  by-laws,  rules,  and 
regulations,  as  to  them  shall  appear  needful  and  proper,  touch-* 
ing  the  government  of  the  said  corporation,  the  management 
and  disposition  of  the  stock,  business,  and  effects  thereof,  and 
all  such  other  matters  as  may  appertain  to  the  concerns  of  said 
corporation. 

From  this  it  appears  that  the  general  power  over  the  affairs 
of  the  corporation  was  committed  to  the  board  of  directors,  to 
be  chosen  by  the  stockholders.  If  the  mortgage  had  been  ex- 
ecuted under  the  authority  of  that  board,  it  would,  in  the  judg- 
ment of  this  court,  have  been  valid.  But  the  evidence  shows  it 
was  not  so  executed.  The  board  took  no  order  or  vote  upon 
the  subject;  they  haye  not  consented,  and  many  of  them  knew 
nothing  of  the  transaction.  If,  then,  the  mortgage  and  bond 
could  not  legally  be  executed  without  the  direct  assent  or  order 
of  the  board,  they  can  not  be  yalid  instruments,  eyen  against 
the  corporation,  for  such  assent  or  order  was  never  directly 
given. 

But  it  is  said  that  the  seals  were  affixed  to  these  instruments 
by  the  president  and  cashier,  the  openly  acknowledged  agents 
of  the  company;  and  if  they  have  abused  their  trust,  third  per- 
sons ought  not  to  suffer  by  their  misconduct.  This  leads  to 
the  important  inquiry,  how  far  these  incorporated  companies 
are  bound  by  the  acts  of  their  agents.  Upon  this  subject,  it 
was  earnestly  contended  on  the  part  of  the  complainants,  that 
in  this  instance,  the  president  and  cashier  being  recognized  as 
the  agents  and  senrants  of  the  corporation,  and  being  intrusted 
with  the  care  of  the  corporate  seal,  their  acts  should  bind  the 
corporation,  provided  they  were  such  acts  as  the  corporation 
itself  might  lawfully  do  or  order  to  be  done;  that  within  this 
limit,  strangers  or  third  persons  are  not  bound  to  inquire 
whether  the  mode  of  doing  the  acts  was  according  to  the  in- 
ternal regulations  of  the  company  or  not.     There  is  much 
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plaasibilitj  in  the  argament;  and,  considering  that  incorpora- 
tions are  last  spreading  over  the  land,  and  mingling  them* 
selves  with  all  the  ordinary  concerns  of  life,  it  may  afford 
matter  for  profitable  inquiry  to  those  whose  province  it  is  to 
create  these  impersonal  and  artificial  bodies.  But  the  rule  of 
law  appears  to  be  settled  on  this  subject,  and  it  is  not  for  me 
to  alter  it.  It  is  this:  that  corporations,  like  natural  persons, 
are  bound  only  by  the  acts  and  contracts  of  their  agents,  done 
and  made  within  the  scope  of  their  authority:  Clark y.  Corpora-- 
tian  of  Washington,  12  Wheat  40;  Bank  of  U.  8.  v.  Dandridge, 
Id.  64;  Eissex  Turnpike  Corp.  y.  CoUiiis,  8  Mass.  299;  Angell 
&  Ames  on  Corp.  170.  Thus,  if  a  restricted  authority  is 
given  to  a  special  agent,  a  contract  made  by  him  without  its 
limits  will  impose  no  obligation  on  his  constituent.  Where 
one  was  appointed  the  agent  of  a  turnpike  corporation,  to  con- 
tract for  making  a  certain  portion  of  the  road,  with  the  restric- 
tion that  one  third  of  the  payment  on  such  contracts  was  to  be 
made  in  shares  in  the  road,  it  was  held  that  a  contract  made 
by  him  without  this  stipulation  would  not  bind  the  corporation: 
Hoyden  el  al.  v.  The  Middlesex  Ihimpike  Corporation,  10  Mass. 
403  [6  Am.  Dec.  143]. 

Taking  this  as  the  true  principle,  it  is  incumbent  on  the  de- 
fendants to  satisfy  the  court  that  the  president  and  cashier 
acted  beyond  their  authority.  They  acted  either  as  general  or 
special  agents;  or  in  other  words,  either  in  virtue  of  their 
general  power,  ex  officio,  or  of  some  special  authority.  If  in 
virtue  of  their  general  power  as  officers  of  the  bank,  they  ex- 
ceeded it  in  undertaking  to  convey  the  real  property  of  the 
corporation.  The  cashier  is  usually  intrusted  with  all  the  funds 
of  a  bank,  in  cash,  notes,  bills,  etc.,  to  be  used  from  time  to  time 
for  the  purposes  of  the  bank.  He  receives  directiy  or  through  the 
Bubordinate  officers,  all  moneys  and  notes.  He  draws  checks, 
from  time  to  time,  for  moneys  wherever  the  bank  has  deposits. 
In  short,  he  is  the  executive  officer  through  whom  and  by  whom 
the  whole  moneyed  operations  of  the  bank,  in  paying  or  re- 
oeiving  debts  or  discharging  or  transferring  securities,  are  to  be 
conducted:  Fleckner  v.  U.  S.  Bank,  8  Wheat.  360,  361;  12 
Serg.  &  B.  265.  It  is,  perhaps,  more  difficult  to  define  with 
precision  the  powers  of  the  president  of  a  bank;  but  I  believe 
it  may  be  said  with  safety  that  they  are  not  so  important  as 
those  of  the  cashier.  He  is  the  president  of  the  board  of 
directors,  but  as  such  does  not  possess  the  powers  of  the  board. 
He  is  a  member  of  the  board,  and  in  the  absence  of  that  bo^y 
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18  intrusted  with  the  general  supervision  of  the  concerns  of  the 
bank. 

I  think  it  quite  clear,  that  the  president  and  cashier,  as  such^ 
had  no  power  to  execute  in  the  name  and  in  behalf  of  the  cor- 
poration, the  instruments  in  question.  Their  authority,  al- 
though extensive,  has  limits.  It  may  extend  to  all  the  ordinary 
and  even  extraordinary  financial  operations  of  the  company; 
but  it  can  by  no  presumption  be  taken  to  include  the  right  to 
execute  a  conveyance  of  real  estate.  This  is  a  transaction  of 
rare  occurrence.  It  is  not  within  the  range  of  banking  opera- 
tions. It  is  the  most  solemn  act  that  the  corporation  can  per- 
form; and  it  would  be  dangerous  to  the  community  and  to 
corporations  themselves,  if  the  president  and  cashier,  the 
ordinary  officers  of  the  corporation,  could  exercise  a  right  of 
this  character  in  virtue  of  the  general  powers  of  their  office. 
Admitting  that,  in  this  instance,  in  consequence  of  the  neglect 
or  inattention  of  the  board  of  directors,  the  duties  of  the 
officers  were  enlarged,  and  greater  powers  were  committed  to 
them,  not  expressly  but  permissively,  they  would  not  be 
autboi-ized  to  do  an  act  of  this  kind.  If  they  were  even  gen- 
eral agents  for  this  corporation,  without  limit  from  common 
usage,  or  the  prescribed  by-laws  of  the  company,  they  would 
not  have  been  authorized  to  sell  and  convey  the  real  estate  of 
the  company  without  express  authority:  Stow  v.  TFt/s^,  7  Conn. 
219  [18  Am.  Dec.  99]. 

If,  then,  these  officers  had  no  authority,  ex  officio ,  to  make 
the  mortgage,  had  they  any  special  authority?  On  this  points 
also,  the  defendants  are  bound  to  satisfy  the  court,  at  least  so 
far  as  to  overcome  the  presumption  of  law  that  now  rests  against 
them.  The  only  legitimate  source  whence  this  authority  could 
emanate,  was  the  board  of  directors.  It  is  manifest  none  had 
been  derived  from  that  source.  There  had  been  no  meeting  for 
that  purpose.  The  matter  had  never  been  submitted  to  them.  The 
testimony  of  Mr.  Dayton  places  this  beyond  a  doubt.  In  hia 
letter  to  Mr.  Leggett  of  the  twelfth  of  January,  1828,  he  says: 
"Upon  further  reflection,  we  (meaning  the  cashier  and  himself) 
are  decidedly  of  opinion  that  the  previous  authority  of  the 
board  of  directors  should  be  obtained  for  carrying  into  effect 
BO  important  an  operation."  Prior  to  that  date,  then,  there 
was  no  authority  from  the  board;  and  the  same  witness  testifies 
that  there  was  none  afterwards,  and  before  the  execution  of  the 
mortgage.  This  appears  to  be  conclusive  upon  this  part  of  the 
case. 
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It  was,  however,  contended  by  the  counsel  of  complainant, 
that  there  was  a  finance  committee  appointed  bj  a  lawful  meet- 
ing of  the  board;  and  that  the  giving  of  the  mortgage  was  ap- 
proved by  them,  or  a  majority  of  them,  acting  in  behalf  of  the 
board.  Without  giving  any  opinion  on  the  nature  and  extent 
of  the  powers  that  might  lawfully  be  given  to  such  a  commit- 
tee, I  shall  inquire  into  those  that  were  actually  given  or  in- 
tended to  be  given,  and  how  far  they  were  exerted  in  the 
transaction  of  this  business. 

Aaron  Peck  says,  the  committee  of  finance  was  appointed  by 
a  legal  board,  and  had  *'  a  general  authority  in  collecting,  and 
providing  ways  and  means,  and  regulating  financial  operations; 
they  had  also  the  power  of  discounting."  Cyrus  Jones  testi- 
fies, that  he  was  present  when  the  finance  committee  was  ap- 
pointed. They  were  appointed  to  get  the  debts  due  from 
Barton  and  others  settled  up;  they  were  to  have  the  general 
care  of  the  funds,  and  the  power  of  discounting  at  Hoboken. 
In  another  part  of  his  examination  he  says,  great  powers  were 
given  to  the  committee.  Whether  the  power  thus  given,  ac* 
cording  to  the  recollection  of  either  or  both  these  witnesses, 
would  warrant  the  committee  in  giving  a  mortgage  on  the  bank- 
ing property,  was  considered  doubtful.  Peck,  who  was  one  of 
the  committee,  thinks  it  wo&ld  not.  His  idea  is,  that  the  com- 
mittee would  have  had  the  right  to  make  the  contract,  but  that 
it  should  have  been  sanctioned  by  the  board;  and  that  they 
were  not  legally  competent  to  mortgage  the  bank,  without  the 
approbation  of  the  directors. 

The  powers  of  this  committee  were  purely  financial.  They 
had  authority  to  discount,  and  to  provide  ways  and  means  to 
carry  on  the  ordinary  operations  of  the  bank;  but  they  had  no 
right,  as  I  conceive,  to  mortgage  the  real  property.  But  let  us 
look  a  little  further,  and  see  who  composed  this  committee,  and 
whether  the  giving  of  the  mortgage  was  actually  sanctioned  by 
them.  Peck  says  that  the  president  and  himself  were  two,  and 
he  thinks  that  John  H.  Hill,  the  cashier  of  the  Franklin  Bank, 
was  the  third;  but  of  this  he  is  not  positive.  He  states  further, 
as  his  impression,  that  he  and  Mr.  Dayton  approved  of  them; 
but  states  nothing  about  any  consultation  with  Hill.  Mr.  Day- 
ton, in  his  testimony,  makes  no  mention  of  this  finance  com- 
mittee. 

How,  then,  stands  the  case  on  this  point?  The  appointment 
of  the  committee  is  proved;  who  composed  the  committee  is  a 
matter  of  some  doubt;  whether  a  majority  of  the  committee  ap- 
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proTed  of  the  mortgage  is  also  doubtful;  and  there  is  no  evi- 
dence of  any  consultation  with  Hill,  if  be  was  in  truth  a  mem- 
ber. To  all  these  matters  of  difficulty  is  to  be  added  the  more 
aerious  one,  that  the  powers  of  the  committee  were  insufficient 
to  authorize  the  proceeding.  The  defendants  have  then  shown 
satisfactorily  that  the  president  and  cashier  of  the  New  Jersey 
Manufacturing  and  Banking  Company  were  not  authorized  by 
any  previous  vote  or  order  of  the  board  to  affix  the  corporate 
seal  to  those  instruments;  that  they  had  no  authority  to  do  it 
in  virtue  of  their  offices,  or  of  the  direction  or  approbation  of 
any  other  lawfully  authorized  agents  of  the  board.  From  all 
which  I  am  drawn  to  the  conclusion  that  the  bond  and  mort- 
gage were  not  lawfully  or  properly  executed  by  those  officers. 
In  coming  to  this  coo  elusion,  I  wish  to  be  understood  in  a  legal 
sense,  and  not  as  impeaching  the  morality  of  the  transaction. 
There  is  every  reason  to  believe  the  mortgage  was  given  in  good 
faith. 

If  the  view  taken  of  this  case  be  correct,  the  bond  and  mort- 
gage were  not,  at  the  time  of  their  execution,  available  as  against 
the  corporation.  Still,  they  were  not  void  iu  themselves.  A 
corporation  may  approve  of  the  unauthorized  acts  of  its  agents, 
and  make  them  their  own.  This  may  be  done  directly  or  indi- 
rectly. It  may  be  shown  by  express  acknowledgement  or  act, 
or  it  may  be  inferred  from  circumstances.  ' '  By  the  whole  course 
of  decisions  in  this  country,  corporations,  in  their  contracts,  are 
placed  upon  the  same  footing  with  natural  persons,  open  to  the 
same  implications,  and  receiving  the  benefit  of  the  same  pre- 
aumptions:"  Angell  &  Ames,  132;  Bank  of  Columbia  v.  Pal- 
ierson,  7  Cranch,  306;  Randall  v.  Van  Vechien  el  aL,  19  Johns. 
€6  [10  Am.  Dec.  193];  Bank  of  Alexandria  v.  Seton,  1  Pet.  299. 

It  remains,  then,  to  inquire  whether  the  New  Jersey  Manu- 
facturing and  Banking  Company,  acting  through  their  lavrfully 
authorized  agents  in  that  behalf,  did  in  any  manner  or  way  ratify 
or  sanction  this  act  of  the  president  and  cashier. 

Upon  this  subject  there  is  but  little  evidence.  There  was  no 
meeting  of  the  board  until  June,  1828;  at  which  time  the  Frank- 
lin Bank  had  closed  its  doors,  and  its  effects  were  in  the  hands 
of  a  receiver.  There  is  a  written  minute  of  the  proceedings  of 
that  meeting,  in  the  handwriting  of  the  president.  It  contains 
nothing  in  relation  to  this  bond  and  mortgage.  There  was  no  act 
done  at  that  meeting,  so  far  as  can  be  ascertained,  which  can  be 
construed  into  a  ratification.  There  were  present,  originally, 
A.  O.  Dayton,  Paul  Tucker,  Aaron  Peck,  Joseph  A.  Halsey,  Abra« 
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ham  Winans,  and  Cyrus  Jones.     Three  new  directors  were  after- 
wards chosen  to  fill  Tacancies,  and  took  their  seats;  but  there  is 
nothing  in  the  evidence  to  lead  to  the  belief  that  the  subject  of  the 
bond  and  mortgage  was  brought  before  the  board,  or  that  it 
came  in  any  way  under  their  notice,  or  was  even  made  the  sab- 
ject-matter  of  conversation.     On  the  contraryi  Cyrus   Jones^ 
who  was  present  at  the  meeting,  expressly  says  that  he  never 
heard  of  the  bond  and  mortgage  until  within  a  year  from  the 
time  of  his  examination,  which  was  in  September,  1831.     And 
Joseph  A.  Halsey,  who  was  also  present,  says  he  never  heard  of 
them  until  he  beard  of  the  controversy  about  them.     It  is  evi- 
dent, then,  that  the  instruments  were  not  confirmed  at  that 
meeting.     The  board  consisted  of  thirteen  members.     A  ma- 
jority of  those  who  constituted  the  board  in  1827-8  have  been 
examined,  and  no  one  of  them  proves  any  act  of  confirmation 
by  the  board.     Four  of  them  testify  that  they  never  heard  of 
the  bond  and  mortgage  until  a  long  time  after  they  were  given. 

There  are  instances  where  a  board  of  directors  may  bind  them- 
selves or  accept  of  a  contract,  by  a  tacit  and  implied  assent: 
Bank  of  U.  S.  v.  Dandridge,  12  Wheat.  83.  These  cases  reet 
upon  the  obvious  principle,  that  the  law  will  not  sanction  the 
fraud  of  a  corporation  sooner  than  that  of  an  individual.  There 
must  be  something  that  will  amount  to  legal  fraud.  Is  there 
anything  of  that  character  shown  in  this  case  ?  What  approaches 
nearest  to  it,  perhaps,  is  the  fact  disclosed  by  the  testimony  of 
Aaron  Peck,  that  he  conversed  with  different  directors  at  differ- 
ent times,  and  the  giving  of  the  bond  and  mortgage  was  ap- 
proved of  generally.  This  brings  home  a  knowledge  of  the 
fact  to  some  of  the  directors;  but  to  whom,  or  how  many,  is 
not  shown.  The  time  when,  whether  before  or  after  the  meet- 
ing of  June,  1828,  is  uncertain.  Whether  the  information  was 
communicated  to  a  majority  of  the  board,  is  not  ascertained. 
If  the  fact  was  known  to  some  of  the  individual  members  of  the 
board,  and  not  disclosed  to  the  board  itself,  shall  it  be  taken  as 
the  implied  assent  of  the  board,  so  as  to  fix  upon  the  corpora- 
tion the  charge  of  fraud,  and  on  that  ground  bind  them  to  an 
unauthorized  contract  ?  And  if  it  be  true,  as  is  alleged,  that 
the  bank,  by  giving  these  securities,  obtained  a  large  credit 
with  the  Franklin  Bank,  is  it  shown  that  this  fact  was  in  any 
wise  known  to  the  directors  ?  There  is  no  kind  of  evidence  of 
it,  nor  is  there  anything,  so  far  as  I  can  discover,  from  which 
such  knowledge  can  be  fairly  inferred. 

According  to  my  opinion,  then,  there  is  no  evidenoe  of  any 
subsequent  ratification  or  assent,  either  express  or  implied. 
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It  is  said,  however,  that  the  corporation,  by  means  of  the 
mortgage  and  bond,  came  into  possession  of  considerable  funds 
which  were  appropriated  to  their  use,  and  that  they  are  bound 
in  equity  by  the  contract  on  that  ground.  If  I  understand  the 
way  in  which  the  business  was  transacted,  it  was  this:  In  Janu- 
ary, 1828,  the  New  Jersey  Manufacturing  and  Banking  Com- 
pany were  largely  indebted  to  the  Franklin  Bank,  and  upon 
giving  these  securities,  the  Franklin  Bank  gave  them  a  credit 
on  the  account  for  so  much  money  paid;  in  consequence  of 
which  they  were  enabled  to  obtain  farther  loans  from  the 
Franklin  Bank.  The  securities  were  intended  to  operate  as  a 
payment.  There  was  no  money  borrowed  on  the  faith  of  them 
directly.  Some  of  the  old  authorities  seem  to  favor  the  position 
of  the  counsel  on  this  point.  Thus  it  is  said  in  an  ancient  case, 
that  if  the  head  of  a. corporation,  by  the  intervention  of  a  ser- 
vant, buy  certain  things  for  the  use  of  the  corporation,  which 
are  actually  applied  to  their  use,  they  are  bound  by  this  contract; 
and  an  action  may  be  maintained  against  them,  after  the  change 
of  the  head  in  whose  time  the  purchase  was  made.  So,  if  one 
who  is  the  regular  servant  of  the  corporation  make  a  purchase^ 
and  apply  it  to  the  use  of  the  corporation,  it  would  seem  that 
the  corporation  is  bound:  but  in  both  these  cases  the  plaintift 
must  aver  that  the  things  purchased  came  to  the  use  of  the  cor- 
poration: Long,  6to,  E.  4,  70, 71;  1  Kyd,  314.  And  in  Wood's 
Civil  Law,  it  is  laid  down  from  the  digest,  that  corporations 
may  borrow  money  by  their  syndic;  but  if  he  borrows  more  than 
he  had  authority  for,  the  community  is  not  answerable  for  it, 
unless  the  money  came  to  their  use:  Wood's  Civil  Law,  135; 
Dig.  12,  1,  2^.  When  these  cases  are  examined,  they  do  not 
sustain  the  complainant.  They  do  not  go  on  the  ground  that 
the  unauthorized  contract  of  the  agent  binds  the  principal,  but 
rest  on  the  plain  Equity  resulting  from  the  use  and  enjoyment 
of  the  property.  That  equity  applied  to  the  present  case  would 
not  establish  the  securities  now  in  question.  It  might,  I  do  not 
mean  to  say  it  would,  give  the  Franklin  Bank  the  right  to  de- 
mand, in  the  character  of  ordinary  creditors,  the  amount  of  the 
debt  intended  to  be  paid  or  secured  by  tbe  mortgage.  The 
security  may  be  void,  and  3'et  the  debt  recoverable:  See  Ulica 
Insurance  Co.  v.  Scott,  19  John's.  1.  This  question  is  not  raised 
by  the  pleadings  in  this  cause,  and  I  give  no  opinion  upon  it. 

The  result  of  the  whole  case  is,  that  those  securities  are  in- 
valid instruments,  and  can  not  be  enforced  in  this  court  against 
the  defendants. 
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Much  was  said  in  the  argument  about  the  hardship  of  a  decree 
declaring  this  bond  and  mortgage  invalid,  and  about  the  inno 
cence  of  Leggett.  There  is  no  room  for  complaint  on  the 
ground  of  seyeritj.  The  transaction  was,  to  say  the  least  of  it, 
incautious  and  unadvised;  and  if  persons  will  deal  in  matters 
of  the  most  solemn  character  with  agents  who  undertake  to  act 
out  of  the  scope  of  their  ordinary  and  acknowledged  powers, 
they  must  abide  the  consequences.  Then,  as  to  the  innocence 
of  Mr.  Leggett:  he  believed,  as  he  says  in  his  examination,  that 
the  assent  of  the  board  to  the  giving  of  the  mortgage  had  been 
obtained.  I  am  bound  to  give  credit  to  his  testimony.  I  may, 
however,  be  permitted  to  say  that  he  founded  his  belief  upon 
supposition  rather  than  fact;  and  that  he  took  no  means  to 
ascertain  whether  it  was  right  or  wrong.  Mr.  Dayton  had 
previously  expressed  his  opinion  to  Mr.  Leggett,  that  the 
president  and  cashier  had  no  authority  to  make  the  mortgage. 
Mr.  L.  differed  in  opinion,  and  signified  his  willingness  to  take 
it  without  the  order  of  the  board.  Mr.  Dayton  said  hie 
would  convene  '  the  board.  Whether  that  had  been  done, 
and  whether  the  board  had  made  the  order,  were  matters 
about  which  Mr.  Leggett  could  have  satisfied  himself  by  a 
single  question.  He  neglected  or  omitted  to  ask  the  question, 
and  betrayed  throughout  an  unusual  anxiety  to  have  the  busi* 
ness  completed.  He  does  not  allege  that  he  was  deoeiyed  by 
the  affidavit  of  Munn,  the  cashier,  on  the  back  of  the  mortgage, 
nor  could  he  haye  been,  for  that  appears  not  to  haye  been  made 
till  afterwards.  If  Mr.  Leggett  was  innocent,  he  was  certainly 
neither  careful  nor  prudent  in  the  transaction;  and  I  can  not 
consider  him  as  standing  in  a  situation  that  entitles  him  or  the 
bank  to  the  favorable  consideration  of  the  court. 

Let  the  bill  be  dismissed. 


Powsa  or  Ohicebs  or  Cobfobations  to  Aubnats  oa  MoBioAas 
Rbaltt. — ^The  extent  of  the  power  of  private  ooxporations  to  oonv^  their 
realty,  either  absolutely  or  by  way  of  mortgage,  and  the  offioera  by  whom, 
and  the  manner  in  which  that  power  is  to  be  exeroiaed,  are  aabjeoti  which 
have  frequently  engaged  the  attention  of  the  courts.  It  is  proposed  in  this 
note  to  discuss  principally  the  question  as  to  how  such  conveyanoes  may  be 
authorized,  and  by  whom  they  may  be  executed. 

Jus  DiSFONENDi  IN  CORPORATIONS. — Ownership  of  property,  whether  rssl 
or  personal,  carries  with  it  the  same  general  power  of  disposition,  in  corpon^ 
tions  as  in  individuals,  except  where  that  power  is  restrained  by  statute^  or 
by  considerations  of  public  policy:  Angell  &  Ames  on  Corp.,  sec.  187.  Says 
Campbell,  J.,  delivering  the  opinion  of  the  court,  in  White  Water  VaUeg 
Canal  Co.  v.  VaUeUe,  21  How.  U.  S.  424:  "  It  is  weU  settled  that  a 
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tioDt  without  special  authority,  may  dispose  of  lands,  goods,  and  chattels,  or 
of  any  interest  in  the  same,  as  it  deems  expedient,  and  in  the  course  of  its 
legitimate  business  may  make  a  bond,  mortgage,  note,  or  draft;  and  also  may 
make  compositions  with  creditors,  or  an  assignment  for  their  benefit,  with 
preferences,  except  when  restrained  by  law:  Partridge  v.  Badger,  25  Barb. 
146;  Barrye  v.  Merchants*  Exchange  Co,,  1  Sand.  Ch.  280;  Burr  v.  Phcmix 
01098  Co.,  14  Barb.  358;  Dater  v.  Bank  of  U,  S.,  5  Watts  &  S.  223;  Frazier 
T.  Wileox,  4  Rob.  517;  0\  S.  Bank  v.  ITuth,  4  B.  Mon.  423;  State  v.  BankoJ 
Maryland,  6  Gill  &  J.  323;  Pierce  v.  Emery,  32  N.  H.  486."  To  the  same 
affect  are:  Reynolds  v.  Commissionera  o/ Stark,  5  Ohio,  205;  De  Buyter  y.  St, 
Peter'*  Church,  3  N.  Y.  238;  Clark  v.  Titconib,  42  Barb.  122;  Central  Gold 
Mining  Co.  v.  PlaU,  3  Daly,  263;  Miners'  Ditch  Co.  v.  Zellerhach,  37  Cal.  68a 
These  cases  establish  beyond  question  the  proposition  that  ih&jus  disponendi 
is  as  necessary  an  incident  of  ownership  in  corporations  as  in  individuals. 
Henoe,  though  a  corporation  possesses  only  such  powersasare  expressly  granted^ 
(MT  as  are  neoessaiy  to  carry  out  those  so  granted.  People  v.  Utica  Ins.  Co.^ 
8  Am.  Dec  243;  New  York  etc,  Ins.  Co.  y.  Ely,  13  Id.  100,  it  has  neverthe- 
less the  power  of  buying  and  selling  without  any  express  grant:  Banks  v. 
PoiUaux,  15  Id.  706;  unless  restrained  by  its  charter  or  otherwise,  because 
fbat  power  is.incident  to  ^ts  express  powers.  It  may,  therefore,  in  the  ab- 
sence of  any  such  restraint,  sell  whatever  it  has  the  right  to  own.  It  may 
sell  all  its  corporate  property  for  a  corporate  or  lawful  purpose:  Miners* 
Ditch  Co,  ▼.  ZelUrbach,  37  CaL  543;  Sargent  v.  Webster,  13  Mote.  498;  Tread- 
well  V.  Salisbury  Mfg,  Co.,  7  Gray,  393;  Hodges  v.  New  England  Screw  Co.^ 
1  B.  I.  347.  Thus,  where  a  company  organized  for  the  purpose  of  creating 
a  water  power,  finds  that  it  can  no  longer  profitably  use  its  privileges,  and 
its  water  power  has  been  extinguished  by  contract  with  the  commonwealth^ 
it  may  sell  its  lands,  and  receive  payment  iii  its  own  stock:  Dupee  v.  Boston 
Water  Power  Co,,  114  Mass.  37.  But  a  majority  of  the  members  of  a  cor- 
poration, such  as  an  incorporated  secret  society,  can  not,  by  resolution, 
donate  the  property  of  sach  corporation  to  a  new  corporation,  of  which  such 
majority  are  members:  Polar  Star  Lodge  v.  Polar  Star  Lodge,  16  La.  An. 
63. 

Even  though  there  be  no  express  restriction  upon  the  power  of  alienation 
in  the  charter  of  a  corporation,  or  in  other  statutes,  that  power  may  never- 
theless be  limited  by  the  nature  of  the  corporation,  or  the  object  for  which  it 
was  formed.  This  limitation,  in  the  cases  where  it  exists,  is  well  stated  by 
Bell,  O.  J.,  in  Richards  v.  Railroad,  44  N.  H.  136,  where  he  says:  "The 
general  principle  that  corporations  may  sell  or  mortgage  their  real  or  personal 
property,  at  their  pleasure,  is  subject  to  exceptions  from  the  nature  and  pur- 
poses of  some  of  them,  and  from  the  duties  and  liabilities  imposed  on  them 
by  their  charters.  Corporations  for  public  objects,  to  which  large  powers  are 
given  to  enable  them  to  accommodate  the  public,  and  upon  which  public  du- 
ties are  imposed  for  the  benefit  of  the  community,  are  held  in  England  and 
in  this  state  to  be  disabled  to  do  any  act  which  would  amount  to  a  renuncia- 
tion of  their  duty  to  the  public,  or  which  directly  and  necessarily  disable 
them  from  performing  it.  They  can  not  convey  away  their  franchise  and 
corporate  rights,  nor,  perhaps,  the  track  and  right  of  way,  which  they  take 
and  hold  for  the  necessary  use  of  their  road:  Treadwell  v.  Salisbury  etc.  Co.^ 
7  Gray,  393;  Pierce  v.  Emery,  32  N.  H.  484."  But,  as  the  learned  chief  jus- 
tice shows  in  a  subsequent  part  of  his  opinion,  the  legislature  may  confer 
upon  such  a  corporation  the  power,  even,  of  alienating  its  franchise,  and  the 
whole  of  its  corporate  property,  so  as  to  disable  itself  from  performing  the 
objects  for  which  it  was  organized. 
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The  Power  ov  a  Corporation  to  Mortgage  rrs  Realty  ia,  aa  is  veil 
•hewn  in  the  principal  caae,  implied  in  the  power  to  alienate  it  abaolntely. 
It  may,  therefore,  in  the  abeence  of  any  prohibition  in  its  charter,  or  in  other 
■tatntes,  borrow  money  for  the  porpoee  of  carrying  out  the  legitimate  objecta 
of  its  incorporation,  and  mortgage  its  realty  to  secure  the  same:  Aurot-a  Ag- 
rieuUural  etc  Society  v.  Paddock,  80  HI  263;  T'hompaon  v.  Lambert^  44  lowa^ 
239;  Bardstottm  etc.  R.  Ji.  Co.  v.  Metcalfe,  4  Mete.  (Ey.)  199;  Stuquehammak 
Bridge  etc.  Co.  v.  General  Ins.  Co.,  3  Md.  305;  Bichards  v.  Railroad,  44  N. 
H.  135;  Jackson  ex  dem.  People  v.  Brown,  6  Wend.  590;  Barry  y.  Merchant^ 
Excfumge  Co.,  1  Sand.  Ch.  280;  Burty.  RaUU,  31  OhioStat.  116;  &  C,  5  Rep. 
N.  S.  610;  Gordon  y.  Preston,  1  Watts,  385;  Wati^  Appeal,  78  Pa.  St.  370. 
Thna  an  agricnltnral  society  may,  unless  prohibited,  mortgage  its  fair  ground 
to  raise  money  for  the  advancement  of  the  object  for  which  it  was  incorpo- 
rated: Tliompson  y.  Lambert,  45  Iowa»  239.  So  a  corporation  formed  ion 
the  purpose  of  erecting  a  public  exchange  building  may  mortgage  its  realty 
to  carry  out  that  object:  Barry  v.  Merchant^  Exchange  Co.,  1  Sand.  Ch.  280. 
So  a  banking  corporation,  authorized  by  its  charter  to  purchase,  hold,  and 
convey  such  real  estate  as  is  requisite  for  the  transaction  of  its  business,  or 
cuch  as  has  been  mortgaged  or  conveyed  to  it  for  the  security  or  payment  of 
debts  due  it,  may  mortgage  such  realty  to  secure  a  debt  owing  by  it:  Jackson 
€x  dem.  People  v.  Brown,  6  Wend.  590.  But  a  corporation  can  not  mortgage 
its  franchise  without  express  legislative  authority:  Richards  v.  Railroad,  44 
N.  H.  136;  PuUan  v.  Cincinnati  etc  R.  R.  Co.,  4  Bias.  35. 

Who  hay  Convey  for  Corforatiok,  and  Authority  how  Cohterrkd. 
Of  course,  where  the  charter  of  a  corporation,  or  any  general  statute,  pro- 
vides that  conveyances  by  such  corporation  shall  be  made  by  a  particular  offi- 
cer or  officers,  or  that  authority  for  making  such  conveyances  shall  be  com* 
municated  in  a  x>articular  way,  there  can  be  no  doubt  that  such  provision 
must  be  followed  to  make  a  conveyance  binding.  Thus,  where  it  is  provided 
t>y  statute  that  a  conveyance  or  mortgage  by  a  corporation  shall  be  executed 
by  the  president  thereof,  pursuant  to  a  vote  of  the  corporation,  any  oonvey- 
•nce  not  so  executed  is  not  the  deed  of  the  corporation:  Warner  v.  Alower^ 
11  Vt.  385;  Wliedock  v.  MouUon,  15  Id.  519;  /«/uzm  v.  BenningUm  Iron  Co., 
19  Id.  230.  So  where  the  charter  requires  the  assent  of  a  certain  number  of 
stockholders  to  the  making  of  a  mortgage,  a  mortgage  executed  without  such 
susent  is  void:  Cape  Sable  Company's  Case,  3  Bland,  166.  So  where  the  act 
of  incorporation  requires  a  particular  number  of  members  of  the  board  of 
directors  to  be  present  at  the  making  of  a  contract,  that  number  must  be 
present,  though  a  less  number  may  perform  the  merely  ministerial  act  of 
affixing  the  seal  to  the  deed:  Berks  etc.  T.  Road  Co.  v.  Myers,  9  Am.  Dec. 
402. 

Where  there  is  no  express  provision  in  the  act  of  incorporation,  or  in  the 
general  statutes  as  to  who  shall  execute  conveyances  on  behalf  of  a  corpora- 
tion, or  as  to  how  or  by  whom  authority  shall  be  given  for  executing  such 
conveyances,  the  board  of  directors,  trustees,  or  managers,  or  other  body 
▼ested  with  the  general  management  and  control  of  the  affairs  of  the  corpora- 
tion, may  undoubtedly  make  such  conveyances  cither  absolutely  or  by  way 
of  mortgage:  Angcll  &,  Ames  on  Corp.,  sec.  221;  Gordon  v.  Preston,  1  Watts, 
385;  Hendee  v.  Plnkcrton,  14  Allen,  381;  Buell  v.  Buckingham,  16  Iowa,  244. 
But  where  the  corporate  powers  arc  vested  in  a  board  of  directors  or  trustees, 
individual  members  of  the  board  can  not,  without  any  previous  action  by 
them  as  a  body,  make  a  valid  conveyance;  (7a^Air«Yfr  v.  ]Yilllit,  33  CaL  II. 
If,  however,  the  conveyance  has  been  authorized  by  the  board  as  a  body,  it 
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may  be  exeonted  and  acknowledged,  and  the  seal  affixed  by  the  memben 
proaent  at  the  meeting,  thongh  not  constitating  the  whole  nnmber:  Gordon 
"v.  Preaton,  1  Watts,  385.  This  is  within  the  principle  laid  down  in  Berks  etc 
T.  Road  Co.  v.  Mytrs^  9  Am.  Dec.  402.  It  is  farther  to  be  noted  in  this 
connection,  that  the  directors  can  not»  withont  special  authority,  sell  or  con* 
Tey  sach  of  the  realty  of  a  corporation  as  is  essentially  necessary  to  the  trans- 
Action  of  its  ordinary  business,  as  the  "boom"  of  a  boom  corporation:  RoUxm 
▼.  Clay,  33  Me.  132. 

The  board  of  directors,  or  the  members  thereof,  need  not  themselves  sign 
mnd  seal  the  deeds  or  mortgages  of  the  corporation.  As  the  visible  repre- 
sentatives of  the  corporation,  they  have  power  to  authorize  other  officers  to 
sign  and  seal  such  conveyances:  BurrUl  v.  Nahant  Bank,  2  Meto.  163;  Jack- 
son  €x  dem.  People  v.  Brown,  6  Wend.  590;  Savings  Bank  v.  Davis,  8  Conn. 
191;  Arms  v.  Conant,  36  Vt.  743;  Bellows  v.  Todd,  39  Iowa,  209.  In  BurriU 
V.  Nahant  Bank,  2  Mete  163,  it  is  held  that  a  board  of  bank  directors  may 
delegate  to  a  committee  the  authority  to  alienate  or  incumber  its  realty,  and 
to  execute  deeds  and  mortgages,  without  a  violation  of  the  maxim,  delegata 
poUsUis  non  potest  delegari,  because  such  a  board  in  Massachusetts  constitutes 
the  corporation  itself,  for  all  purposes  of  dealing  with  others. 

Originally  it  was  regarded  as  an  essential  feature  of  the  law  of  corponitions, 
that  such  bodies  could  speak  only  by  their  seals:  Angell  &,  Ames  on  Corp., 
seo.  281;  Savings  Bank  v.  Davis,  8  Conn.  191.  But  "the  intolerable  incon- 
venience of  the  rule  soon  produced  a  relaxation,  and  a  cook,  butler,  and  other 
servants  became  appointable  by  vote  or  parol:  1  Kyd  on  Corp.  260,"  Per 
Hoemer,  C.  J.,  in  Savings  Bank  v.  Davis,  8  Conn.  191;  Angell  &  Ames  on 
Corp.,  sec.  219.  At  the  present  day  it  is  the  settled  doctrine  in  the  Ameri- 
can courts,  that  corporations  may  appoint  agents  by  resolution  or  vote  with- 
ont the  corporate  seal:  Id.  sec.  1^.  This  is  so  even  in  the  case  of  giving 
•nihority  to  execute  a  deed,  although  authority  for  such  a  purpose  from  an 
individual  would  require  to  be  under  seal.  "The  common  law  rule  with 
regard  to  natural  persons,  that  an  agent,  to  bind  his  principal  by  deed,  must 
be  empowered  by  deed  himself,  can  not,  in  the  nature  of  things,  be  applied 
to  corporations  aggregate.  These  being  of  mere  legal  existence,  their  boards, 
as  snch,  are,  literally  speaking,  incapable  of  a  personal  act.  They  direct  or 
assent  by  vote,  but  their  most  immediate  mode  of  action  must  be  by  agents. 
If  the  principal,  the  corporation,  or  its  representative,  the  board,  can  assent 
primarily  by  vote  alone,  to  say  that  it  could  constitute  an  agent  to  make  a 
deed  only  by  deed,  would  be  to  say  that  it  could  constitute  no  such  agent 
whatever,  for,  after  all,  who  could  seal  the  power  of  attorney  but  one  em- 
powered by  vote?  Hopkins  v.  Oallatin  T,  Co.,  4  Humph.  403;  Beckwith  v. 
Windsor  Mant/.  Co.,  14  Conn.  594;  Hoice  v.  Keeler,  27  Id.  538;  Burr  v.  Me- 
Donald,  3  Gratt.  215;*'  Angell  &  Ames  on  Corp.,  sec.  224. 

The  board  of  directors  may,  therefore,  by  vote,  without  a  power  imder 
seal,  appoint  an  agent  or  attorney  to  convey  the  realty  of  the  corporation: 
Savings  Bank  v.  Davis,  8  Conn.  191.  The  cashier  of  a  bank  may  also,  upon 
a  request  by  vote  of  the  board  of  directors,  execute  a  mortgage  of  the  realty 
of  the  bank  and  affix  the  corporate  seal  thereto:  Jackson  ex  dem.  People  v. 
Brown,  5  Wend.  590.  The  president  of  a  corporation  may  be  authorized  to 
execute  a  deed  by  a  resolution  adopted  at  a  general  meeting:  Burr  v.  Mc- 
Donald, 3  Gratt.  215.  A  vole  of  the  proprietors  of  common  and  undivided 
lands  in  New  England  (who  are  regarded  as  forming  corporate  bodies)  author- 
izing a  committee  to  sell  lands,  empowers  them  also  to  make  deeds  in  the 
name  of  the  proprietors:  Decker  v.  Freeman,  3  Greenl.  338.  And  a  vote  au- 
thorizing an  officer  of  a  corporation  to  sell  and  convey  gives  him  authority 
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to  make  a  ocmtract  to  sell  at  a  fntaxe  day:  Augusta  Bank  v,  HaiMH^  35  Me. 
491.  Under  the  statnte  of  1815  in  Vermont^  it  was  held  that  there  mnst  be 
a  Tote  to  authorize  a  conyeyanoe  of  lands  of  a  oorporation  even  thongh  all  the 
oorporatora  ahoold  join  in  the  deed:  Isham  v.  Bennington  Iron  Co.^  19  Vtb 

Len  than  a  qnomm  of  directors  can  not  authorise  the  execution  of  a  mort- 
gsge,  and  a  mortgage  executed  pursuant  to  a  resolution  adopted  by  a  smaller 
number  is  nuU  and  ^oid:  Holcomb  ▼.  Hew  Hope  etc  Bridge  Co.,  9  N.  J.  Eq. 
(1  Stock.)  457.  A  majority  of  directors,  however,  may  bind  the  oorporation 
where  the  board  can  do  so,  whether  the  remaining  numbers  are  present  and 
dissent  from  the  act,  or  are  absent:  Despatch  Line  qf  Packets  ▼.  Bellamy  etc 
Co.,  12  K.  H.  206.  It  is  not  in  Vermont  in  all  cases  necessary  that  the 
directors  should  be  assembled  as  an  organized  body  in  order  to  confer  au- 
thority on  agents  to  contract,  under  seal,  in  the  name  of  the  corporation,  but 
a  sufficient  number  of  the  directors  may  assent  to  such  appointment  sepa- 
rately, where  they  have  adopted  the  practice  of  so  doing  in  such  cases:  Bank 
qf  Middldmry  v.  RyJUand  etc  R.  R.  Co.,  90  Vt.  15a 

AuTHOBmr  to  Amx  Seal  dobs  kot  Exist,  When. — ^In  the  absence  of  any 
authorization  by  the  directors,  the  president  and  cashier^of  a  bank  can  not 
affix  the  corporate  seal  to  an  instrument:  Hoyt  v.  7*hompson^  5  N.  Y.  320l 
Neither  can  the  general  agent  of  a  corporation  convey  its  realty  without 
specific  authority:  Stow  v.  Wyse,  18  Am.  Deo.  99.  And  a  general  agent  hav- 
ing charge  of  the  lands  and  buildings  of  a  oorporation  can  not  make  a  lesss 
for  the  purpose  of  trying  the  title  to  land  upon  which  he  has  entered  for  con- 
dition broken,  though  he  is  specially  authorized  to  enter  and  hold  the  laud* 
and  though  he  has  been  accustomed  to  make  leases  for  the  purpose  of  obtain- 
ing rent:  GUlis  v.  Bailey,  17  K.  H.  18.  And  where  the  president  of  a  rail- 
way corporation  is  constituted,  by  a  by-law,  the  "business  and  financial 
agent  '*  of  the  company,  he  is  not  thereby  authorized  to  execute  a  mortgage 
in  its  behalf  for  a  precedent  debt:  Luse  v.  Isthmus  Transit  Railway  Co.,  6 
Or.  125;  S.  C,  25  Am.  Rep.  606.  In  that  case,  under  such  a  provision  in 
the  by-laws,  the  president  of  a  railway  company  made  a  mortgage  of  one  of 
its  locomotives,  and  it  was  held  not  to  bind  the  corporation.  Shattuck,  J., 
delivering  the  opinion  of  the  court,  after  quoting  that  section  of  the  by-laws 
in  which  the  president  was  made  the  "business  and  financial  agent,"  said: 

"  Do  these  terms  imply  an  authority  to  mortgage  the  property  of  the  corpo- 
ration? A  great  variety  of  acts  may  unquestionably  be  included  within  the 
function  of  a  '  business  and  financial  agent.*  But  this  court,  in  Fink  v.  Canyon 
Road  Co.,  5  Or.  905,  indicated  what  ought  to  be  the  limitation  of  the  author- 
ity of  such  agents.  It  said:  '  Corporations  are  certainly  bound  by  their  aim 
pie  contracts,  and  by  other  acts  of  their  officers  and  agents,  made  and  per- 
formed in  the  disduurge  of  their  ordinary  duties;  and  the  courts  have  carried 
this  doctrine  so  far  as  to  hold  that  they  may  take  notice  of  the  general  nature 
of  the  duties  of  a  cashier,  in  and  about  a  banking  office,  and  without  evidenes 
of  usage  or  express  authority,  hold  him  authorized  to  do  all  incidental  acts 
necessary  to  the  performance  of  those  general  duties:  Watson  v.  BenneU,  13 
Barb.  19(5.  This  case  presses  closely  upon  the  very  verge  of  the  law,  and 
further,  we  think,  the  courts  ought  not  to  go.' 

"  The  doctrine  here  recognized  is,  that  the  acts  of  a  general  agent  which 
will  be  binding  on  the  corporation  without  express  and  special  authority  are 
acts  done  in  the  discharge  of  'ordinary  duties.'  And  Mr.  Bedfield  holds,  3 
Hedf.  on  Railways,  5S2,  that  the  general  business  agents  of  a  company  hnvn 
only  authority  to  transact  those  functions  of  the  company  which  come  nadsr 
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the  general  denomination  of  basineas.  All  the  baainess  of  a  company  does 
not  imply  anything  but  ordinary  business,  'what  is  called  the  proper  busi- 
ness of  such  a  company/  that  is,  in  the  case  of  a  railway,  the  construction 
and  operation  of  their  road.  It  requires  no  argument  or  evidence,  we  thinks 
to  render  it  apparent  that  this  attempt  of  Utter  to  mortgage,  in  effect  to  sell, 
the  locomotive  which  was  in  actual  use  on  the  company's  road,  for  a  prece- 
dent  debt,  was  beyond  and  outside  of  the  ordinary  business  of  the  corpora- 
tion. It  waa  not  necessarily  incident  to  the  construction  or  operation  of  the 
company's  road,  but  was  rather  a  stride  in  the  direction  of  annihilating  its 
business  and  defeating  the  operation  of  the  road. 

"The  use  of  the  corporate  seal  by  Utter,  in  his  attempt  to  execute  his 
mortgage,  does  not  add  anything  to  the  validity  of  the  instrument,  when  its 
validity  as  the  deed  of  the  corporation  is  disputed.  It  seems  to  be  assumed 
in  this  case  that  the  instrument  was  one  that  ought  to  be  executed  under  the 
corporate  seal,  and  something  seems  to  be  claimed  for  the  instrument  because 
it  was  so  executed.  But  the  corporate  seal  affixed  does  not  make  the  writing 
the  contract  of  the  corporation,  unless  it  was  affixed  by  authority  (Angell  & 
Ames  on  Corp.,  sees.  223,  224),  and  the  courts  have  held  that  'it  is  safe  to 
say  that  when  the  sale,  assignment,  or  transfer  of  the  property  of  the  corpo- 
ration requires  the  use  of  the  common  seal,  it  can  not  be  made  without  the 
assent  and  authority  of  the  board'  of  directors:  Hoyt  v.  Thompson,  5  N.  Y. 
835." 

The  authority  to  execute  a  sealed  instrument  for  a  corporation  must  ema- 
nate from  the  board  of  directors  or  other  body  in  which  the  corporate  powers 
are  vested.  The  stockholders  can  not  communicate  any  authority  to  an  agent 
for  that  purpose:  Conro  v.  Port  Henry  Iron  Co,,  12  Barb.  27.  A  resolution, 
therefore,  adopted  at  a  stockholders'  meeting  is  not  a  sufficient  authority  for 
the  sale  and  conveyance  of  the  realty  of  a  corporation  whose  corporate  pow- 
ers are  vested  in  a  board  of  trustees,  even  where  the  trustees  acting  individ- 
ually, and  not  as  a  board,  sign  and  seal  the  conveyance:  GashwUer  v.  WWm, 
13  Cal.  11. 

Evidence  or  Authobitt,  What  is. — ^It  is  a  well-settled  rule  that  where 
the  corporate  seal  appears  affixed  to  a  conveyance  or  mortgage,  particularly 
by  the  officer  who  is  the  legal  custodian  of  it,  and  the  signatures  of  the  proper 
officers  are  proved,  the  presumption  is  that  such  instrument  was  executed 
pursuant  to  regular  and  lawful  authority  from  the  corporation,  and  the  burden 
of  proof  is  on  those  who  dispute  the  existence  of  such  authority  to  show  the 
contrary:  Angell  &  Ames  on  Corp.  sec.  224;  1  Eyd  on  Corp.  2GS;  Berks  etc, 
T,  Road  Co,  v.  Myers,  9  Am.  Dec.  402;  Hill  v.  Manchester  etc,  Co,,  6  Bam. 
k  AdoL  874;  S.  C,  2  Nev.  &  M.  673;  Koehler  v.  Black  River  Falls  fron  Co,,  2 
Black  (U.  S.)  715;  McCracken  v.  City  of  San  Francisco,  16  Cal.  639,  per  Cope, 
J.;  Miners'  Ditch  Co  v.  Zellerbach,  37  Id.  543,  598;  Conine  v.  Junction  etc  R, 
R,  Co.,  3  Houst.  288;  Solomons  Lodge  v.  Montmollin,  58  Ga.  547;  Blackshire 
V.  loioa  Homestead  Co,,  39  Iowa,  624;  Adams  v.  His  Creditors,  14  La.  454, 
Morris  v.  Keil,20  Minn.  531;  St,  Louis  Public  Schools  v.  Risley,  28  Mo.  419; 
ChouqueiteY,  Barada,  Id.  491;  Evans  v.  Lee,  11  Nev.  194;  Flinty,  Clinton  Co,, 
12  N.  H.  430;  Lovett  v.  Steam  Saw  Mill  Association,  6  Paige,  54;  Bank  oj 
Vergennes  v.  Warren,  7  Hill,  91;  Hoyt  v.  Thompson,  5  N.  Y.  335;  Levering 
v.  Mayor,  7  Humph.  553.  And  it  was  held  in  Union  Gold  Mining  Co.  v. 
Bank,  2  Col.  226,  that  the  presumption  in  favor  of  the  validity  of  a  deed  in 
the  name  of  a  corporation  with  the  corporate  seal  attached  and  the  presi- 
dent's name  signed  thereto,  would  not  be  overcome  by  showing  that  there 
was  no  vote  of  the  directors  to  authorize  it,  on  the  ground  that  authority 


746  liEGGETT  v.  I).  J.  M.  &  B.  Co.   [New  J^ersey, 

might  have  been  given  without  such  vote,  large  powers  being  often  exerdaed 
by  the  officers  of  a  corporation  by  the  tacit  assent  of  the  board,  in  whom  the 
corporate  authority  is  vested.     In  Kodder  v.  Black  River  Falls  Iron  Co.,  2 
Black  (U.  S.)  715,  it  was  held,  however,  that  where  a  mortgage  was  produced 
with  the  corporate  seal  affixed,  but  the  president  and  secretary  pro  tem,^ 
whose  names  were  signed  to  it,  and  the  regular  secretary,  who  was  the  custo- 
dian of  the  seal,  could  not  tell  how  or  when  it  was  attached,  the  burden  of 
proof  was  shifted  to  those  relying  on  the  mortgage,  to  show  that  the  seal 
affixed  properly  and  pursuant  to  due  authority.     As  waa  said  in  that 
the  corporate  seal  does  not  of  itself  render  an  instrument  to  which  it  is  at- 
tached a  corporate  deed,  if  it  was  not  affixed  under  proper  authority.    No 
doubt,  where  the  seal  of  a  corporation  is  affixed  and  no  precedent  authority  is 
shown  therefor,  such  authority  may  be  inferred  from  a  subs^H^uent  adoption 
and  ratification  of  the  act,  thus  rendering  the  instrument  the  deed  of  the 
corporation,  as  shown  in  the  principal  case.     But  a  ratification  of  an  unaa- 
thorized  lease  made  by  the  president  of  a  corporation  is  not  to  be  presumed 
from  a  receipt  of  rent  there&om  by  the  corporation,  unless  they  knew  of  the 
lease,  and  personal  knowledge  of  its  existence  by  a  minority  of  the  members 
of  the  board  of  trustees  is  not  sufficient  to  charge  the  corporation:  Yellow 
Jacket  Silver  Mining  Co.  v.  Stevenson^  5  Nev.  224.     Eecitals  of  the  authority 
under  which  a  corporate  deed  is  executed  are  unnecessary  unless  made  so  by 
statute  or  otherwise:  Innman  v.  Jackson,  4  GreenL  237;  Farrar  v.  EaMman, 
6  Id.  345;  Hart  v.  Stone,  30  Conn.  94.     A  recital  of  authority  is  of  no  force 
unless  the  authority  is  proved:  GaskwilerY.  Willis,  33Cal.  11.   That  authority 
is  to  be  proved  aliunde,  and  may  in  some  states,  as  has  already  been  said,  be 
conferred  without  a  formal  note:  Hart  v.  Stone,  30  Conn.  94;  Bank  qf  Mid- 
dleburyv,  Rutland  etc,  R,  R,  Co,,  30  Vt.  159;  unless  a  meeting  of  the  direct- 
ors, and  a  formal  vote  by  them,  are  made  necessary  by  some  statutory  pro- 
vision or  rule  or  usage  of  the  corporation:  Bank  qf  Middleburif  v.  Rutland 
etc.  R.R.  Co.,  30  Vt.  159;  Gashwiler  v.  WiUis,  33  CaL  11.     The  power  of  tho 
president  of  a  corporation  to  bind  it  by  contract  of  any  kind  is  to  be  inferred 
from  the  same  evidence  as  would  be  sufficient  in  other  cases  of  principal 
and  agent:  Lee  v.  Pittsburgh  etc.  Co.,  56  How  Pr.  373. 

Conveyance,  How  Executed. — Though  a  corporation  can  conveyor  mort- 
gage its  realty  only  through  the  intervention  of  agents,  yet  its  deeds,  like 
those  of  other  principals,  must  be  executed,  in  general,  under  its  own  name 
and  seal,  and  not  under  the  name  and  seal  of  its  agent,  except  where  it  is 
otherwise  provided  by  law:  Savings  Bank  v.  i>ar»,  8  Conn.  191;  Hatch  x. 
Barr,  1  Ohio,  390;  Mam  v.  Bennington  Iron  Co.,  19  Vt  230.  Where  the 
conveyance  describes  the  grantors  as  a  corporation,  but  is  executed  by  the 
president,  under  his  own  name  and  seal,  it  is  not  the  deed  of  the  oorporatioQ: 
Hatch  V.  Barr,  1  Ohio,  390;  Zoller  v.  Ide,  1  Neb.  439.  So  a  deed  executed 
by  the  treasurer  of  a  corporation  and  signed  and  sealed  in  his  own  name,  but 
reciting  the  fact  that  he  executed  it  in  behalf  of  the  company,  and  was  duly 
authorized  to  do  so,  is  not  the  deed  of  the  corporation:  BrinUy  v.  Mann,  2 
Cush.  337.  So,  a  deed  executed  by  the  clerk  of  the  proprietors  of  common 
and  undivided  lands  in  New  England  (who  are  recognized  as  corporations), 
signed  and  sealed  in  his  own  name,  but  executed  pursuant  to  a  vote  of  the 
proprietors,  is  not  their  deed:  Coburn  v.  Ellenwood,  4  N.  H.  99;  Atkinson  v. 
Bemii*,  1 1  Id.  44.  So  a  mortgage  executed  by  the  president  of  a  railroad 
company  pursuant  to  a  vote  of  the  company,  but  signed  and  sealed  in  his 
own  name,  is  not  its  deed;  but  the  transacticHi  will  be  treated  as  an  equita- 
ble mortgage  as  against  subsequent  mortgagees  with  notice:  Miller  v.  Rmt* 
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tami  etc.  R,  JR,  Co.,  36  Vt.  452.  Bat  a  deed  expressed  to  be  by  a  certain  cor- 
poration, naming  it,  by  the  agent  thereof,  naming  him,  and  conclading,  "  In 
witness  whereof  they,''  naming  the  corporation,  "by  their  agent,  have  here- 
unto set  their  seal,  and  the  said  agent  hath  hereunto  subscribed  his  name,'* 
is  sufficient  as  the  deed  of  the  corporation:  Flint  v.  Clinton  Co.,  12  N.  H. 
430.  Where  in  a  lease  from  the  master  and  governors  of  a  certain  hospital 
the  demise  was  by  ''said  master  and  governors,"  with  covenants  to  and  by 
the  said  "master  and  governors  and  their  successors,"  and  the  conclusion 
was,  "In  witness  whereof  the  said  master  and  governors  have  hereunto 
afi^ed  their  common  seal,"  with  one  seal  attached  as  such  seal,  none  of  the 
lessors  signing,  it  was  held  to  be  the  deed  of  the  corporation:  Cooeh  v.  Oood' 
man,  2  Q.  B.  (Ad.  &  EL  N.  S.)  580.  Where  a  power  to  sell  and  oonvey  is 
given  by  statute  to  the  trustees  of  a  corporation,  and  not  to  the  corporation, 
a  conveyance  in  the  name  of  the  trustees,  and  not  of  the  corporation,  is  good. 
Thus,  where,  by  an  act  of  the  legislature,  the  trustees  of  a  certain  gospel  lot 
were  declared  to  be  a  body  corporate,  and  it  was  further  provided  that  "  the 
aaid  trustees  "  should  have  authority  to  sell  the  lot,  a  deed  executed  by  the 
trustees,  as  such,  and  not  in  the  name  of  the  corporation,  was  held  sufficient^ 
but  the  court  said  that  it  would  have  been  otherwise  if  the  authority  to  sell 
had  been  given  to  "  the  corporation:"  De  Zeng  v.  Beekman,  2  Hill,  489.  An 
agreement  purporting  to  be  between  A.,  the  president  of  a  certain  corpora- 
tion, and  another  party,  but  signed  with  the  corporate  name  "by  A.,"  and 
bearing  the  corporate  seal,  is  binding  on  the  corporation,  if  its  execution 
was  duly  authorized:  Northtoattem  Distilling  Co.  v.  Brant,  69  IlL  658;  S. 
C,  18  Am.  Hep.  631.  In  Vermont  it  was  provided  by  statute,  in  1815,  that 
private  business  corporations  could  convey  their  realty  by  the  deed  of  their 
president,  under  his  seal,  reciting  the  vote  of  the  corporation  authorizing  it: 
Warner  v.  Moteer,  11  Vt.  385;  Whieloek  v.  Moulton,  15  Id.  519;  Isham  v. 
Bennington  Iron  Co,,  19  Id.  230. 

In  Jackson  v.  IVaUh,  3  Johns.  226,  it  was  held  to  be  a  good  execution  of  a 
lease  by  a  corporation  for  the  trustees  to  sign  their  individual  names  and 
affix  the  corporate  seal.  An  execution  of  a  lease  by  two  of  a  committee  of 
three  directors,  the  third  being  absent,  and  the  affixing  of  the  corporate  seal, 
were  held  good  in  President  qf  Union  Bridge  Co.  v.  Troy  etc.  R.  R,  Co.,  7 
Lans.  240.  A  deed  without  the  corporate  seal,  but  purporting  to  have  been 
executed  in  behalf  of  a  corporation  by  its  board  of  trustees,  was  held  inad- 
missible in  evidence  in  Ga^voiler  v.  Willis,  33  Cal.  11,  without  showing 
authority  to  execute  it»  though  it  recited  authority. 

Pboot  that  Skal  is  the  Cobpobats  Seal. — The  seal  of  a  private  cor- 
poration does  not  prove  itself,  but  must  be  proved  by  evidence:  Den  v. 
Vreelandt,  11  Am.  Dec  551.  But  the  presumption  is  that  a  seal  affixed  to  a 
corporate  deed  by  the  proper  officer  is  the  corporate  seal  until  the  contrary 
appears:  Mill  Dam  Foundry  y.  Uovey,  21  Pick.  417;  StMinsv.  MerrUt,  10 
Cush.  27;  PJuUips  v.  Coffee,  17  IlL  154;  Reynolds  v.  Trustees,  6  Dana,  37; 
Batik  qf  Middlebury  v.  Rutland  etc.  R.  R.  Co.,  30  Vt.  159;  Tenney  v.  East 
Warren  Lumber  Co.,  43  N.  H.  343.  It  is  enough  if  it  appears  to  have  been 
affixed  as  the  corporate  seal  by  the  proper  officer:  Osborne  v.  Tunis,  25  N.  J. 
L.  (1  Dutch.)  633.  A  corporation,  like  an  individual,  may  adopt  any  seal  it 
chooses,  but  it  must  appear  that  the  seal  affixed  to  an  instrument  was  adopted, 
for  that  occasion  at  least»  as  the  corporate  seal,  or  it  will  not  bind  the  cor- 
poration, even  though  a  majority  of  the  board  of  trustees  afterwards  meet 
and  undertake  to  ratify  the  execution  of  the  instrument:  Perry  v.  Price,  14 
Am.  Dec  316.    It  follows,  therefore,  from  what  has  been  said,  that  a  cor- 
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poration  may  adopt  as  its  seal  for  a  particular  occasion  a  seal  attached  to  the 
name  of  the  oflScer  or  agent  execating  the  instrument.  Where,  to  an  inden- 
ture between  a  corporation  and  a  natoral  person,  the  parties  "set  their  handf^" 
and  opposite  each  name  was  a  small  bit  of  paper  attached  by  a  wafer,  with- 
out any  impression  or  other  indication  of  the  common  seal  of  the  corporatioii, 
it  was  held  that  the  instroment  was  nerertheless  the  deed  of  the  corporation: 
MiU  Dam  Foundry  ▼.  Hovey,  21  Pick.  417.  In  that  case,  Patnam,  J.,  re- 
marked: "A  corporation  as  well  as  an  individual  person  may  nse  and  adopt 
any  seaL  They  need  not  say  that  it  is  their  common  seaL  This  law  is  as 
old  as  the  books. " 

In  Haven  v.  Adams,  4  Allen,  80,  the  deed  in  question  oondaded  as  follows' 
"  In  witness  whereof,  said  party  of  the  first  part  have  caused  these  presents 
to  be  signed  by  their  president,  and  their  common  seal  to  be  hereto  affixed. 
A.  R ,  President,*'  and  seal,  and  it  was  held  to  be  the  deed  of  the  corporation. 
In  Tenney  v.  Ea^  Warren  Lumber  Co.,  40  N.  H.  343,  the  gnntors  were  de- 
scribed throughout  the  deed  as  "We,  the  East  Warren  Lumber  Co.,"  and 
the  instrument  concluded  as  follows:  "In  witness  whereof,  we  have  hereunto 
set  our  hands  and  seals,"  etc.,  signed,  "  L  E.  F.,  President,'*  eta,  and  seal; 
"E.  S.  C,  Treasurer,"  etc.,  and  seal,  and  it  was  held  that  this  was  the  deed 
of  the  corporation,  sealed  with  their  seal,  although  the  regular  corporate  seal 
of  the  company  did  not  appear  to  the  instrument. 

GoBFo&ATB  Seal  is  not  EIbskntial  to  ak  Aorsemskt  to  convey  realty 
by  a  corporation:  The  Banks  v.  Poitiaux,  15  Am.  Dec  706L 


Waioiaeeb  et  al.,  Ex'bs  of  Wanmaxer,  v.  Yak 

BUSEIBE. 

[1  Saxtoh  Gr.  68S.] 

Whku  a  Testatok  had  Advanced  a  Csbtain  Sum  to  each  of  his  daugh- 
ters on  her  marriage,  taking  an  obligation  for  its  repayment^  without  in- 
terest, with  the  understanding  that  it  should  be  collected  for  the  benefit 
of  the  children  if  the  husband  should  survive,  but  should  remain  uncol- 
lected if  the  wife  should  survive,  this  was  regarded  strictly  as  an 
advancement,  to  be  accounted  for  as  part  of  such  daughter's  share,  to 
maintain  equality  in  distributing  the  estate. 

Qbuoation  Taken  for  such  Advangeicent  is  not  a  Debt  for  coUeetioD, 
where  there  are  no  claims  against  the  estate,  though  it  must  be  included 
in  the  estate  by  the  executors,  to  preserve  equality  in  distribution. 

Bond  and  Mortgage  Imfo&t  a  Valuable  Gonsidebation  prima  /ade, 
being  under  seal,  and  the  onue  rests  upon  those  claiming  them  to  be  with- 
out consideration. 

Lapse  or  Time  mat  be  Set  up  to  Show  that  no  Debt  Existed,  as  well 
as  to  raise  a  presumption  of  payment. 

Non-claim  por  Twenty  Ybabs  is  strong  evidence  of  the  non-ezistanoe  of 
a  debt,  where  the  parties  have  every  opportunity  of  knowing  and  ssiMirt 
ing  the  claim,  and  there  are  no  explanatory  circumstances. 

BiLATiONSHip  between  THE  PARTIES  WILL  Bepel  the  prsBumptioD  arising 
from  lapse  of  time  that  there  is  no  debt,  where  to  exact  payment  mifflA 
have  occasioned  distress. 
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Stbonoeb  Cass  is  Required  to  Establish  the  Non-existence  of  a  debt 
from  lapse  of  time,  thaa  to  raise  the  presamption  of  its  payment. 

TnriMONT  OF  a  Member  or  the  Family  as  to  Declarations  of  a  deceased 
party  concerning  family  arrangements  and  transactions,  is  more  satisfac- 
tory than  that  of  a  stranger. 

€k)UBTS  OF  Equitt  are  not  within  the  Statute  of  Limitations  in  terms, 
bat  hare  always  felt  bound  to  conform  to  its  principles,  except  in  matters 
of  strict  trust  or  of  a  purely  equitable  nature. 

As  to  Debts  on  Simple  Contract,  enforceable  in  equity  as  well  as  at  law^ 
the  statute  of  limitations  is  the  law  of  both  courts. 

Presumption  of  Payment  of  a  Mortgage  may  arise  from  lapse  of  time, 
without  payment  of  interest  or  demand,  but  the  length  of  time  has  not 
been  settled. 

Twenty  Years  would  Seem  to  be  Sufficient  for  that  purpose  in  analogy  to 
the  law  relating  to  bonds. 

Presumption  of  Payment  thus  Arising  may  be  Repelled  by  a  variety  of 
drcTunstances,  as  whero  it  appears  that  the  parties  are  near  relations, 
and  that  the  mortgagor  was  not  in  a  situation  to  pay  either  principal  or 
interest 

Insolvency  or  near  Relationship  has  been  held  sufficient  to  repel  the  pre- 
sumption. 

Bill  to  enforce  a  mortgage  executed  May  1,  1806,  to  Wan- 
maker,  the  testator,  by  Paul  Van  Buskirk,  now  deceased,  con- 
ditioned for  the  payment  of  three  hundred  and  eighty-seven 
dollars  and  thirty-six  cents  in  one  year  from  date,  the  defend- 
ants being  heirs  at  law  of  the  mortgagor.  It  was  alleged  in  the 
answer  that  the  mortgagor  married  a  daughter  of  the  mortgagee; 
that  at  the  time  of  the  marriage  the  mortgagee  advanced  to  the 
mortgagor  one  hundred  and  fifty  dollars,  part  of  the  money 
mentioned  in  the  mortgage;  that  it  was  his  custom  to  make  such 
advancements  to  the  husbands  of  his  daughters  on  their  mar- 
riage, taking  an  obligation  therefor,  without  interest,  to  be  col- 
lected for  the  benefit  of  the  children  of  the  marriage  if  the  hus- 
band should  survive  the  wife,  but  not  otherwise;  that  the  mort- 
gage in  question  was  to  secure  the  property  to  the  children  of 
the  mortgagor's  wife,  he  being  an  intemperate  man,  and  that 
nothing  was  ever  due  on  it.  The  answer  also  set  up  the  statute 
of  limitations,  and  prayed  the  benefit  of  it.  It  was  further 
claimed  that  the  mortgage  should  be  presumed  not  to  have  been 
given  as  a  security  for  money,  or  to  have  been  paid,  from  the  lapse 
of  time  without  any  payment  on  the  mortgage  or  any  attempt 
to  disturb  the  possession  of  the  mortgagor  or  those  claiming 
under  him.  The  evidence,  so  far  as  necessary,  is  stated  in  the 
opinion. 

P,  Dickerson,  for  the  complain  an  ts^ 

J.  C,  Homblower  and  E,  B,  D.  Ogden,  for  the  defendants. 
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The  Chanoellob.  The  eyidence  taken  in  this  case  shows  con- 
clusively that  it  was  the  custom  of  Mr.  Wanmaker,  the  testator, 
to  adyance  to  his  daughters,  on  their  marriage,  the  sum  of  sixty 
pounds,  or  one  hundred  and  fifty  dollars,  and  there  can  be  no 
doubt  that  this  amount  was  advanced  to  Van  Buskirk,  the 
mortgagor,  and  husband  of  his  daughter  Catharine.  It  was  his 
practice,  also,  to  take  something  to  show  for  the  advancement, 
that  his  estate  might  be  thereafter  the  better  equalized  and 
settled  among  his  children.  He  gave  one  hundred  and  fifty 
dollars  to  Andrew  Hemmion,  who  married  the  eldest  daughter, 
and  took  from  him  a  bond  for  the  payment  of  it.  He  told  Garret 
W.  Hopper  that  he  meant  to  do  the  same  by  his  other  daughters 
when  they  married;  and  we  find  that  when  David  I.  Christie 
married  another  daughter,  he  gave  bond  for  the  like  sum  ad« 
vanced  to  him.  He  afterwards  told  John  Maysinger,  another 
witness,  that  he  had  given  to  each  of  his  daughters  sixty  pounds. 
The  evidence  shows,  also,  that  this  sixty  pounds  was  included 
in  the  mortgage;  and  the  reason  for  taking  the  mortgage  was, 
that  the  property  might  be  saved  for  the  family,  as  Van  Buskirk 
was  a  drinking  man  and  might  spend  it. 

This  was  strictly  an  advancement;  a  gift  to  be  accounted  for; 
or,  as  the  testator  expressed  it,  a  part  of  the  share  of  his  daugh- 
ter, lib  was  a  family  arrangement  by  no  means  uncommon  in 
our  state,  entered  into  with  proper  motives,  designed  to  advance 
the  welfare  of  all,  and  to  preserve  that  equality  v/hich  is  so  nec- 
essary to  the  peace  of  families.  It  can  not  be  considered  as  a 
debt,  especially  in  this  case,  when  it  is  not  wanted  for  the  pay- 
ment of  any  claims  against  the  estate.  If  this  were  a  case  in 
which  creditors  were  interested,  it  might  present  a  different 
question. 

The  bond  was,  nevertheless,  rightly  brought  into  the  estate 
by  the  executors.  For  certain  purposes,  it  must  be  considered 
as  constituting  a  part  of  the  estate.  The  testator,  by  his  will, 
divided  all  his  personal  property  among  his  children  equally. 
To  produce  this  equality  it  is  necessary  that  the  advancements 
be  brought  in;  and  such  was  the  intention  of  the  testator.  But 
there  is  no  necessity  that  the  money  be  collected  upou  this  mort- 
gage, which  is  only  a  collateral  security.  The  mortgaged  prem- 
ises have  descended  to  the  children  of  the  mortgagor;  and  it 
might  be  unjust  for  them  to  pay  this  money  into  the  estate, 
merely  that  it  may  be  paid  over  to  the  widow  of  the  mortgagor. 
The  executors  will  consider  it  as  part  of  the  share  of  Cath* 
arine,  the  daughter;  and  if  she  should  refuse  to  receive  it  as  such| 
the  complainants  have  another  remedy. 
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The  principal  question  in  this  controyersy  relates  to  the  resi- 
due of  the  consideration  money  mentioned  in  the  mortgage. 
The  defendants  contend  that  it  "was  never  due;  that  there  was 
no  indebtedness  on  the  part  of  Van  Buskirk;  and,  of  course, 
that  the  mortgage  was  voluntary  and  can  not  no^w  be  enforced 
against  this  property.  This  allegation  must  be  satisfactorily 
sustained  on  their  part.  The  bond  and  mortgage  are  sealed  in- 
struments, and  of  themselves  import,  prima  facie,  a  valuable 
consideration.  The  defendants  are  at  liberty  to  inquire  into 
this  consideration.  But  the  onus  probandi  is  upon  them,  aud 
unless  they  can  impeach  it,  the  instrument  must  stand. 

Several  circumstances  are  relied  on  by  the  defendants  as  rais- 
ing a  strong  presumption  that  the  mortgage  was  intended  sim- 
ply to  cover  the  property.  Among  them  are  these:  that  the 
mortgage  was  not  executed  by  the  wife  of  the  mortgagor;  that 
the  mortgagor  always  remained  in  possession  of  the  mortgaged 
premises;  that  there  was  no  demand  of  payment;  and  that  no 
interest  was  ever  paid.  All  these  are  susceptible  of  very  reason- 
able explanation.  The  security  was  ample  for  the  amount, 
without  the  concurrence  of  the  wife  in  the  mortgage,  and  as  she 
was  a  daughter  of  the  mortgagee,  the  omission  is  very  readily 
accounted  for.  The  fact  that  the  mortgaged  premises  remained 
in  possession  of  the  mortgagor  is  not  entitled  to  much  weight; 
of  itself  it  proves  nothing,  for  this  is  the  uniform  practice  of 
the  country.  The  only  circumstances  that  are  calculated  to 
create  anything  like  doubt  are  the  lapse  of  time,  connected  with 
the  facts  that  no  interest  was  paid  and  no  demand  made.  Length 
of  time  may  be  set  up  to  show  that  nothing  was  due,  as  well  as 
to  raise  a  presumption  of  payment:  Christophers  v.  Sparke,  2 
Jac.  &  W.  233.  And  it  is  well  remarked  by  the  court  in  that 
ease,  that  a  non-claim  for  twenty  years,  when  the  parties  are  in 
the  way,  and  there  is  every  opportunity  for  asserting  the  de- 
mand, is  strong  evidence  against  the  existence  of  a  debt.  Still 
it  is  but  a  presumption;  and  the  fact  that  in  this  case  the  parties 
interested  are  nearly  related,  and  that  the  collection  of  the 
money  might  have  occasioned  distress,  and  even  the  payment  of 
interest  inconvenience,  taken  in  connection  with  the  circum- 
stance that  a  part  of  the  money  mentioned  in  the  mortgage  was 
an  advancement  and  not  to  be  paid,  is  sufficient  to  repel  it.  To 
authorize  a  coui-t  to  say,  from  the  mere  lapse  of  time,  unless 
that  lapse  should  be  very  extraordinary,  that  a  debt  never  ex- 
isted, there  should  be  no  repelling  or  explanatory  circumstances. 
It  requires  a  stronger  case  than  one,  which  will  justify  the  court 
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in  deciding  that  a  debt  once  due  has  been  satisfied  or  released. 
And  jet,  in  cases  where  length  of  time  is  relied  on  as  eyidenoe 
of  payment,  it  may  be  repelled  by  showing  the  fact  that  the 
party  was  a  near  relation:  Hillary  v.  Waller,  12  Ves.  266. 

The  defendants  insist,  however,  that  there  is  direct  evidence 
to  prove  that  nothing  was  ever  due.  It  is  shown  that  Van 
Buskirkwas  an  intemperate  man.  That  the  old  gentleman,  his 
father-in-law,  should  distrust  him,  and  take  some  measures  to 
secure  the  property  for  the  family,  is  not  at  all  unnatural.  He 
well  knew  that  intemperance  was  the  precursor  of  profligacy, 
degradation,  and  ruin.  The  evidence  of  Garret  W.  Hopper  ex- 
plains why  the  mortgage  was  taken.  It  was  that  Yan  Buskirk 
should  not  make  away  with  it  in  a  drunken  frolic;  but  it  does 
not  prove  that  the  mortgage  was  voluntary  and  without  con- 
sideration. Wanmaker  told  Hopper  that  he  had  taken  a  mort- 
gage from  Yan  Buskirk  on  the  whole  of  his  land  to  save  the 
property  for  his  wife  and  children.  This  does  not  necessarily 
mean  that  there  was  nothing  due  on  the  mortgage;  it  may  well 
mean  that  he  had,  in  addition  to  the  bond  for  the  money  due, 
taken  a  mortgage  on  the  property,  which  he  would  not  have 
done  but  for  the  fear  that  Yan  Buskirk  would  part  with  his 
property,  and  his  family  be  turned  out  of  doors.  The  testi- 
mony of  Maysinger  is  susceptible  of  the  same  explanation. 
And  although  Garret  M.  Yan  Biper  swears  expressly  that  Wan- 
maker  told  him  his  son-in-law  did  not  owe  him  anything,  but 
he  kept  the  mortgage  for  the  children;  yet  I  think  that  evi- 
dence, considering  the  circumstances  under  which  it  was  given, 
is  entirely  overcome  by  that  of  Andrew  Hemmion,  who  had 
been  connected  in  the  family,  and  was  necessarily  acquainted 
with  its  concerns,  and  to  whom  Wanmaker  would  be  more 
likely  to  communicate  on  such  a  subject  than  to  a  stranger. 
He  told  Hemmion  that  he  had  advanced  more  money  to  Yan 
Buskirk;  that  he  had  helped  him  to  money  several  times,  and 
had  taken  a  mortgage  to  secure  the  whole. 

Taking  all  the  testimony  together,  it  is  at  best  of  doubtful 
character;  and  I  do  not  feel  willing,  upon  the  strength  of  it, 
to  declare  the  mortgage  void  for  want  of  consideration. 

The  defendants  insist,  in  the  next  place,  that  from  the  lapse 
of  time  the  mortgage  must  be  presumed  to  be  paid  and  sat- 
isfied. The  mortgage  was  given  on  the  first  of  May,  1807. 
The  bill  was  filed  on  the  twenty-ninth  of  March,  1830,  making 
a  period  of  nearly  twenty -three  years,  during  which  no  interest 
was  paid,  nor  was  the  money  ever  demanded,  so  far  as  ia 
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known.  The  statute  of  limitations  does  not  apply,  in  terms,  to 
courts  of  equity;  but  it  is  well  known  that  they  have  always 
felt  themselves  bound  by  the  principles  of  the  statute,  and, 
except  in  cases  of  strict  trust  and  matters  purely  equitable  in 
their  nature,  have  acted  in  conformity  with  them.  With  re- 
spect to  debts  on  simple  contract,  if  they  can  be  enforced  in 
equity  as  well  as  at  law,  and  the  creditor  chooses  to  go  into  a 
court  of  equity,  the  defendant  shall  have  the  benefit  of  the 
statute  of  limitations  in  that  court  as  well  as  in  a  court  of  law. 
In  such  cases  the  law  of  both  courts  is  the  same,  and  justly  so, 
for  otherwise  the  statute  might  be  eluded :  Roosevelt  t.  Mark,  6 
Johns.  Ch.  266,  As  it  regards  mortgages,  the  presumption  of 
payment  may  be  raised  by  lapse  of  time,  without  interest  being 
paid,  or  demand  made;  but  what  shall  be  a  sufficient  length  of 
time  has  not  been  clearly  settled. 

In  Hele  v.  Hele^  2  Ch.  Cas.  28,  a  mortgage  sixty  years  old  was 
held  to  be  satisfied;  but  there  were  circumstances  to  induce  a 
presumption  that  it  was  paid.  In  1  Cb.  Cas.  59,  Sib/on  v. 
Fletcher,  the  court  presumed  payment  of  a  mortgage  after  a 
much  shorter  period,  on  the  particular  circumstances  of  the 
case.  The  point  was  raised  in  Leman  v.  Newnhavi,  1  Yes.  sen. 
51,  which  was  a  suit  for  foreclosure.  The  defendant  insisted, 
that  as  there  had  been  no  payment  of  principal  or  interest  for 
twenty  years,  the  presumption  was  that  the  mortgage  was  sat- 
isfied, and  likened  the  case  to  au  ejectment.  Lord  Hardwicke 
said,  that  in  common  cases  it  was  so,  but  not  in  mortgages, 
because  the  mortgagee  shall  be  supposed  continuing  in  posses- 
sion, and  the  mortgagor's  possession  shall  be  his,  being  tenant 
at  will  to  him.  He  said,  also,  there  was  strong  eyidence  that 
the  money  had  not  been  paid.  The  next  case  was  Toplia  t. 
Baker,  in  the  exchequer,  2  Cox»  118.  The  court  there  said, 
there  was  no  general  rule  for  presuming  a  mortgage  satisfied 
from  the  non-pa3'ment  of  interest  for  twenty  years.  In  Trash 
V.  White,  decided  in  the  court  of  chancery,  3  Bro.  C.  C.  289, 
Lord  Thurlow  appeared  to  be  of  opinion  that  where  it  was  clear 
interest  had  not  been  paid  for  twenty  years,  and  no  demand 
made,  he  had  always  understood  it  raised  the  presumption  that 
the  principal  was  paid.  In  that  case,  he  thought  the  presump- 
tion on  a  mortgage  as  strong  as  that  at  law.  The  cause  was 
not  decided  upon  that  point,  but  it  was  referred  to  a  master  to 
inquire  whether  any  interest  had  been  paid.  The  master  of 
the  rolls,  in  Christophers  v.  Sparke,  already  cited,  2  Jac.  &  W. 
235,  holds  the  opinion,  that  twenty  years  non-claim  is  strong 
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eTidanoe  eren  against  the  existence  of  a  debt.  In  reviewing 
the  cases,  he  qaestions,  and  I  think  very  jostlj,  the  doctrine 
held  in  Toplis  ▼.  Baker ^  and  Lemon  ▼.  Newnham^  thai  a  pre- 
Bomption  of  payment  would  not  attach  in  favor  of  a  mortgagor 
in  poesession,  becanse  he  is  considered  tenant  at  will  to  the 
mortgagee;  and  supports  the  doctrine  of  Iiord  Thorlow,  thai 
mortgages  and  bonds  stand  on  the  same  footing  in  respect  to 
{he  presumption  arising  from  non-pajment  of  interest. 

In  New  York,  Chancellor  Kent  decided  that  a  mortgage  of 
forty  years'  standing,  on  which  there  had  been  neither  payment 
nor  demand  of  interest,  should  be  presumed  satisfied:  OUes  t. 
Barremore^  5  Johns.  Ch.  545.  From  all  these  dedsions,  there 
can  be  no  doubt  that  a  presumption  of  payment  may  be  raised 
by  lapse  of  time  against  a  mortgage;  and  the  better  opinion 
would  seem  to  be  that  such  presumption  would  attach  at  the 
end  of  twenty  years,  by  analogy  to  the  rule  relating  to  bonds. 
Chancellor  Kent,  in  the  case  cited,  appears  to  favor  this  opinion, 
and  to  incline,  with  the  master  of  the  rolls  in  the  case  of 
Boehm  t.  TFood ,  to  put  the  mortgagor  and  mortgagee,  when  ia 
possession,  in  the  same  plight.  The  rule  of  presumption  has 
long  been  adopted  in  favor  of  the  mortgagee;  so  that  when  he 
has  been  in  possession  twenty  years,  the  mortgagor  will  not  be 
let  in  to  redeem. 

I  see  no  objection  to  the  adoption  of  a  rule  by  this  court,  that 
a  lapse  of  twenty  years,  without  payment  or  demand  of  princi- 
pal or  interest,  shall  raise  a  presumption  of  payment  in  the  case 
of  a  mortgage.  Our  statute  bars  the  recovery  of  the  debt  after 
sixteen  years;  and  after  twenty  jears  the  right  of  entry  is  gone, 
and  the  mortgage  is  no  longer  a  subsisting  title;  why  should 
the  mortgage  still  be  valid  in  a  court  of  equity  ?  But  I  am  not 
called  on  to  establish  such  a  principle,  or  to  say  that  the  English 
doctrine  is  strictly  applicable  here.  Admitting  it  to  be  so,  and 
this  case  to  be  within  it,  it  does  not  determine  the  rights  of  the 
parties.  It  raises  a  presumption  that  the  mortgage  is  satisfied; 
and  I  am  willing  to  admit  that  such  presumption  is  raised  in 
favor  of  the  payment  of  this  mortgage,  by  the  lapse  of  twenty- 
three  years  without  payment  or  demand  of  interest.  It  is,  nev* 
ertheless,  but  a  presumption.  Standing  alone,  without  expla- 
nation, it  would  prevail,  and  be  tantamount  to  absolute  proof, 
as  well  in  equity  as  at  law;  and  this,  not  because  of  any  actual 
belief  that  the  debt  has  been  paid,  but  because  it  is  right  thai 
possession  should  be  quieted.  But  the  presumption  may  be 
repelled  by  a  variety  of  circumstances;  and  it  remains  to  be 
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seen  whether  there  are  any  of  sufficient  weight  to  destroy  it 
Upon  this  part  of  the  case  I  entertain  no  doubt.  The  very  situ- 
ation of  tho  parties  is  of  itself  sufficient  to  my  mind.  The 
mortgagor  was  a  near  relative;  he  had  married  the  daughter  of 
the  mortgagee,  and  had  issue.  According  to  Lord  Erskine,  iu 
Hillary  v.  Waller,  12  Ves.  265,  that  alone  was  sufficient.  The 
mortgagor  died  many  years  ago,  leaving  his  wife  and  children 
in  possession.  They  were  not  in  a  situation  to  pay  either  prin- 
cipal or  interest.  To  have  exacted  the  payment  might  have 
brought  distress  upon  those  who  depended  on  this  property  for 
a  support,  and  would  have  been  harsh,  to  say  the  least  of  it. 
To  suffer  the  mortgage  to  remain,  without  compelling  payment, 
was  a  reasonable  indulgence,  and  ought  not  to  be  set  up  now 
for  the  purpose  of  defeating  the  claim.  One  ground  for  a  pre- 
sumption of  payment,  growing  out  of  a  lapse  of  time,  is,  that 
a  man  is  always  ready  to  enjoy  what  is  his  own.  Whatever  will 
repel  this,  will  take  away  the  presumption  of  payment;  and  for 
this  purpose  it  has  been  held  sufficient  that  the  party  was  insol- 
vent, or  a  near  relation. 

Without  adverting  to  other  circumstances  that  might  be  ad- 
duced, I  feel  satisfied  to  declare  the  mortgage  a  subsisting  lien 
on  the  property,  and  that  the  complainants  are  entitled  to^  re- 
cover. 

Let  an  account  be  taken  of  the  sum  due. 


Limit ATiOKS  ik  Equitt. — ^This  subject  is  discussed  at  length  in  the  note 
to  Frame  v.  Kenny,  12  Am.  Dec  367.  See,  also,  BeU  v.  Beeman,  9  Id.  604. 
Equity  follows  the  law  with  respect  to  the  hmitations  prescribed  by  statute 
in  analogous  cases:  Turnpike  Corporation  v.  FifM,  3  Id.  124;  Shelby  v,  Slielby^ 
6  Id.  6S6;  Kane  v.  Bloodrjood,  11  Id.  417;  Heed  v.  Bullock,  12  Id.  345;  AUen 
V.  Beal,  13  Id.  203;  Pugh  v.  BeU,  15  Id.  142;  Cocke  v.  McGinnU,  17  Id.  809. 
Oases  of  direct  trust  or  fraud  are  not  within  the  statute:  App  v.  Dreisbach^ 
21  Id.  447. 

Pbesumption  of  Payment  fbom  Lapse  of  Time. — See  Limngston  v.  Liv» 
ingston,  8  Am.  Dec.  562.  That  a  mortgage  will  be  presumed  paid  after  a 
lapse  of  twenty  years,  without  any  payment  or  demand  of  principal  or  inter- 
est^ is  held,  citing  the  principal  case,  in  Evans  v.  Huffman,  5  N.  J.  Eq.  (1 
Halst  Oh.)  360;  Hayes  v.  WhUall,  13  Id.  (2  Beas.)242;  Barned  v.  Bamed, 
21  Id.  (6  C.  K  Green)  246.  But  no  such  presumption  arises  from  a  lapse  of 
nineteen  years:  Boon  v.  Pierpont,  28  Id.  (1  Stew.)  7;  or  of  a  less  time,  par- 
ticularly where,  for  a  part  of  the  time,  the  business  of  the  courts  is  inter- 
rupted by  war:  Montgomery  v.  Bruere^  4  N.  J.  L.  (1  South.)  266.  The  stat- 
ute of  limitations  is  held  to  be  founded  on  a  presumption  of  payment  in  LmU 
low  V.  Van  Camp,  11  Am.  Dec.  529. 

Advancement.— In  BaUon  v.  Allen,  5  N.  J.  £q.  (1  HaLst.  Ch.)  104,  it  is 
held  that  a  note  from  a  son  to  a  father  is  not  of  itself  evidence  of  an  advance- 
ment or  of  a  gift,  but  of  a  debt^  and  that  this  is  not  opposed  to  the  doctrine 
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of  Wanmaher  v.  Van  Buekirk,  which  is  said  to  be  founded  on  the  "  peculiar 
drcumstances*'  of  t'lo  case.  A  purchase  by  a  father  in  his  miDor  child's 
n&roe,  is  not  do?med  an  advancement  where  it  is  expressly  shown  not  to  ha^e 
been  intended  for  that  purpose,  but  to  protect  the  property  from  creditcMs: 
Jackson  v.  AfaUdorf,  6  Am.  Dec.  365.  A  father's  conveyance  to  bis  son  in 
consideration  of  love  and  affection,  is  presumed,  but  not  conclusively,  to  be 
an  advancement,  and  this  presumption  is  not  rebutted  by  the  recital  of  an 
additional  consideration  of  ^ve  dollars:  Hatch  v.  Straight,  8  Id.  152,  and 
note.  A  legacy  is  presumed  adeemed  by  a  subsequent  advancement,  though 
the  presumption  may  be  rebutted.  This  ademption  results,  even  if  the  thing 
advanced  is  not  of  the  same  kind  as  the  legacy,  if  such  is  proved  to*have 
been  the  testator's  intention:  Janes  v.  Mason,  16  Id.  761. 

Averment  or  Considbbation  tor  a  Mobtgaob  was  held,  in  Brown  r. 
Kohnweiler,  28  N.  J.  Eq.  (1  Stew.)  313,  on  the  authority  of  the  principal 
case,  to  be  unnecessary,  it  being  sufficient  to  state  that  it  was  duly  executed, 
delivered,  and  acknowledged,  leaving  it  to  the  party  resisting  it  to  show  want 
of  consideration. 


Trenton 


[1  Baxtov  Cb.  694.] 

JiTBiSDiCTioN  OF  Equttt  TO  Grant  Injunctioks  AGAINST  Wastb  and  private 
nuisance,  and  in  cases  of  great  and  irreparable  injuiy  to  the  inheritance^ 
is  well  established. 

Trespasses  of  a  GoNnNuous  or  Extraordinary  GHARACfTSR  may  be  en« 
joined,  where  the  property  is  of  peculiar  value,  so  that  the  injury  to  it 
can  not  be  recompensed  in  damages. 

OumNO  Down  Trees  along  a  River  Bank,  fronting  one's  premises^  by 
which  his  property  is  protected  from  the  encroachments  of  the  water,  for 
the  purpose  of  constructing  a  raceway  along  the  bank  to  create  wate^ 
power  for  the  use  of  a  corporation,  without  the  owner's  consent,  or  any 
lawful  authority,  is  waste,  destructive  of  the  inheritance,  and  will  be  en- 
joined. 

Permanent  Appropriation  of  a  Part  of  One's  Land,  as  a  raceway  te 
the  use  of  a  corporation,  is  a  complete  severance  of  it  from  the  rest  of  hii 
estate,  and  a  destruction  of  it  in  the  character  in  which  he  has  enjoyed 
it,  and,  considered  as  a  trespass,  is  of  such  a  nature  as  to  be  subject  to 
an  injunction. 

GoifPLAiNANT  HAYING  Sleft  ON  HIS  RiGHTS,  in  such  a  casc,  by  permitting 
the  defendants  to  expend  large  sums  in  the  work,  without  endeavoring 
to  stop  them,  will  be  denied  relief,  for  it  is  a  rule  of  equity  that  one  de- 
siring extraordinary  aid  must  apply  promptly. 

COMPLAINANT  DOES  NOT  FORFETT  HIS  RIGHTS  BT  DeLAT  WHERE  he  refuses  tO 

part  with  his  lao  1  for  such  a  purpose,  or  to  accept  the  damagiea  appraised 
to  him,  but  notifies  the  corporation  that  unless  they  pay  what  he  is  will- 
ing  to  receive,  he  will  contest  their  proceedings,  and  he  need  take  no  fur- 
ther steps  until  his  rights  are  invaded. 
Bqvitt  WILL  Interfere  where  a  Gorporation  Exceeds,  Abubbb,  or  mia- 
appUes  Its  powers,  but  not  where  powers  granted  an  exeidaed  in  good 
faith,  or  are  discretionary,  or  the  right  is  doubtful. 
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BlOHT  OF  THE  StaTB  TO  TaKB  PbIVATB  PrOPEBTT  70R  PUBLIC  USE,  UpOD 

xnaking  compensation,  is  one  appertaining  to  its  sovereignty,  and  may  be 
freely  exeror  jed  on  proper  occasions,  and  a  jury  can  not  control  it. 

Bight  of  Trial  bt  Jury  must  be  Preserved  inviolate  as  it  was  in  use  when 
the  constitution  of  the  state  was  adopted;  but  this  relates  only  to  trials 
in  criminal  cases  and  suits  at  common  law. 

Whit  of  Aj>  Quod  Damnum  was  not  in  universal  use  before  the  constitotion 
was  adopted,  in  ascertaining  the  damages  arising  from  taking  private 
property  for  public  use,  but  such  damages  were  sometimes  ascertained 
by  arbitrators  or  commissioners. 

Act  Fbovidino  for  the  Assessment  of  Damages  bt  Commissioners,  where 
private  property  is  taken  for  public  use,  is  not  on  that  ground  unconsti- 
tutional 

Private  Property  can  not  be  Taken  for  Private  Use,  even  though  com- 
pensation be  made. 

Bight  of  Eminent  Domain  was  Originally  Founded  on  state  necessity, 
but  public  use  has  been  substituted. 

What  is  a  Public  Use  is  an  unsettled  question. 

Such  Use  is  not  Limited  to  Actual  Use  and  Occupation  by  the  state,  oz 
by  a  public  political  corporation,  or  by  a  private  corporation  whose  sole 
or  even  primary  object  is  the  public  good. 

Right  to  Take  Private  Property  for  the  Construction  of  Canals,  turn- 
pikes, railroads,  etc.,  is  undisputed. 

Legislature  is  not  Exclusive  Judge  of  what  is  a  Public  Use  in  such 
cases,  but  its  determination  in  that  respect  is  subject  to  the  control  of 
the  judiciary. 

Use  being  Public,  the  Legislature  may  Deisrmine  whether  it  requires 
the  assumption  of  private  property. 

What  is  a  Public  Use  Depends  on  the  Varying  Condition  and  wants 
of  society  in  many  cases. 

C&BATioN  OF  A  Wateb  Power  TO  BE  UsED  BY  A  CORPORATION,  or  leased  by 
it  to  individuals,  for  the  purpose  of  estfiblishing  extensive  manufactories 
in  a  flourishing  and  populous  district,  is  a  public  benefit,  and  therefore  a 
public  use,  for  which  private  property  may  be  authorized  to  be  taken, 
though  the  public  are  not  to  participate  in  the  immediate  profits  of  the 
undertaking. 

Bill  for  an  injunction  to  restrain  the  defendants  and  their 
agents  from  entering  on  the  complainant's  land  to  construct  a 
raceway  to  conduct  water  from  the  DeLiware  river,  for  the  pur- 
pose of  creatiog  a  water  power  at  the  city  of  Trenton  and  vicin- 
ity, the  defendants  having  been  incorporated  for  that  purpose 
under  an  act  passed  February  IG,  1831.  The  bill  set  out  the 
material  provisions  of  the  act,  the  incorporation  and  organiza- 
tion pf  the  company,  the  survey  and  location  of  the  wing-dam 
and  raceway  across  the  complainant's  farm  near  his  dwelling- 
house;  that  the  defendants,  without  offering  any  compensation 
to  the  complainant,  procured  an  appraisement  of  the  complain- 
ant's landy  which  was  to  be  appropriated  for  said  raceway,  and 
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of  the  damages  therefrom,  in  September,  1831,  by  appraiaera 
appointed  by  the  chief  justice;  that  pursuant  to  the  appraise- 
ment, the  defendants  tendered  to  the  complainant  four  hundred 
and  fifty  dollars  as  Lis  damages,  which  he  refused  to  receiye,  as 
inadequate;  that  the  defendants  afterwards  entered  on  the  land, 
and  began  cutting  timber,  but  desisted  upon  being  warned  from 
proceeding  further;  that  they  threatened,  however,  to  continue 
said  work  at  their  leisure;  that  the  construction  of  said  race- 
way, and  the  destruction  of  said  timber  along  the  river  bank, 
would  be  an  irreparable  injury  to  the  complainant's  property, 
by  subjecting  the  same  to  increased  danger  from  ice  and  freshets 
in  the  river,  by  cutting  off  communication  with '  the  river,  de- 
priving the  complainant  of  a  portion  of  his  farm,  and  destroying 
his  fishery.     The  complainant  further  insisted  that  the  act  un- 
der which  the  defendants  were  proceeding  was  unconstitutional 
and  void,  because  it  authorized  the  taking  of  the  property  of 
the  complainant,  not  for  any  state  necessity  or  benefit  to  the 
community  at  large,  but  for  private  gain,  and  also  because  it 
did  not  provide  that  the   compensation   to  be  made   to  the 
complainant  and  others  should  be  ascertained  by  a  jury.     The 
defendants  answered  under  their  corporate  seal.     The  contents 
of  the  answer  are  stated  in  the  opinion  so  far  as  necessary. 
Sundry  affidavits  were  also  used  at  the  hearing. 

W.  Halsted  and  L  H.  Williamson,  for  the  complainant,  cited 
Angel  &  Ames  on  Corp.  22;  4  Wheat.  668;  9  Granch,  43,  52, 
292;  2  Kent  Com.  222,  274,  275;  6  Cranch,  177;  6  Wheat.  464, 
481;  7  Johns.  502;  2  Gall.  139,  144;  2  Bay,  55,  60;  8  Johns. 
433;  2  Pet.  645,  656-658;  1  Bl.  Com.  138, 189,  n.  15;  Fitz.  N. 

B.  509,  516;  Vajihome's  Lessee  v.  Dorrance,  2  Dall.  310;  De* 
lolme  Const.  Eng.  316;  6  Dane  Abr.  431;  Federalist,  Nob.  49, 
84,  273,  464;  1  Bay,  98;  6  Cranch,  135,  136;  Dig.  Pand.  JuaL 
170;  1  Grotius,  120,  b.  1,  c.  8,  art.  6,  sec.  4;  Id.  467,  b.  2,  o. 
14,  a.  7,  8;  2  Id.  947,  b.  3,  c.  20,  a.  8,  sees.  2,  3;  1  Swans. 
243,  250;  Me  of  Man  case,  cited  2  DaU.  314;  2  Bl.  Com.  8,  n. 
1;  4  Id.  9,  n.  4. 

O.  D.  Wall  and  S.  L,  Sovihard,  for  the  defendants,  cited  19 
Ves.  449;  1  Coop.  305;  Haighi  v.  Morris  Aqaed'uxA  Co.^4L  Wash. 

C.  C.  605,  608;  7  Johns.  Ch.  307;  Beekman  v.  Saratoga  elc.  B. 
R.  Co.  [22  Am.  Dec.  679];  2  Pet.  231;  Harg.  L.  Tracts,  9; 
Hale's  De  Jure  Maris;  1  Jac.  L.  Diet.  49;  Bonaparte  v.  Camden 
etc.  B,  B,  Co.,  Baldw.  C.  C.  205;  5  Wend.  581-^85;  4  Hakt 
21,  22. 


Ju\j,  1832.]  ScuDDER  V.  Trenton  Del.  Falls  Co.  759 

The  Chanoellob.  It  is  always  important  for  a  court  to  ascer- 
tain, before  it  ])a88es  upon  a  cause  submitted  to  it,  that  its  na- 
ture and  character  are  such  as  to  be  within  the  power  and  juris- 
diction of  the  court,  and  especially  when  the  jurisdiction  is 
questioned  or  denied  by  the  party  upon  whom  the  decision  is 
to  operate.  It  is  peculiarly  important  for  a  court  of  equity, 
whose  powers  are  extraordinary  and  peculiar,  and  which  ad- 
ministers relief  in  a  mode  unknown  to  the  common  law. 

My  first  business  will  be  to  inquire  whether  the  court  can 
take  jurisdiction  of  the  cause  now  before  it.  The  power  of  a 
court  of  equity  to  interpose  by  injunction  in  cases  of  waste,  pri- 
vate nuisance,  and  great  and  irreparable  injury  to  the  inherit- 
ance, is  as  well  established  as  any  that  the  court  now  exercises. 
It  does  not  rest  on  modern  or  questionable  decisions,  but  is  an- 
cient, uniform,  and  not  now  to  be  shaken.  The  late  cases  have 
so  construed  this  power  as  to  embrace  trespasses  of  a  continu- 
ous or  extraordinary  character:  Edeu  on  Inj.  139;  Stevens  y, 
Beehman,  1  Johns.  Ch.  318;  and  they  have  gone  upon  the 
ground  that  the  property  to  be  protected  was  of  peculiar  value, 
for  the  injury  or  destruction  of  which  a  recompense  in  damages 
could  not  be  made. 

Upon  the  showing  of  the  complainant,  this  is  a  clear  case  of 
waste.  The  complainant  is  in  possession  of  a  farm  on  the  river 
Delaware.  The  house,  which  he  has  recently  erected,  stands 
upon  the  bank,  not  far  from  the  commencement  of  the  decliv- 
ity. The  bank  along  which  the  water  sweeps  when  the  river  is 
full,  is  now  a  green  bank,  the  upper  part  of  which,  through  the 
whole  extent  of  the  farm,  is  covered  with  a  grove  of  trees.  The 
lower  part,  from  the  water's  edge  to  the  height  of  ordinary 
freshets,  and  to  the  roots  of  the  trees,  has  been  secured,  at 
great  expense,  by  covering  it  with  stones,  by  means  of  which, 
in  connection  with  the  trees,  the  bank  is  at  present  effectually 
secured.  In  constructing  the  raceway  as  at  present  located, 
this  green  bank,  a  part  of  which  is  immediately  in  front  of  the 
dwelling-house,  must  be  cut  down,  aud  the  trees  destroyed, 
which  will  greatly  expose  the  property  to  the  encroachments  of 
the  river. 

The  answer,  it  is  true,  denies  that  the  route  of  the  raceway 
runs  through  the  property  in  such  a  way  as  to  occasion  great, 
flerious,  aud  lasting  injury  to  the  interests  of  the  complainant 
in  his  said  farm.  It  alleges  that  the  ground  to  be  occupied  will 
not  exceed  one  acre,  no  part  of  which  is  inclosed  or  has  ever 
been  used  for  the  purpose  of  cultivation,  and  that  it  will  not 
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be  necessary  to  remove  any  trees  or  timber  there  standing,  ex- 
cept a  few  forest  trees,  and  those  of  little  value* 

I  do  not  deem  it  necessary  to  inquire  how  far  the  court  is 
bound  to  respect  this  answer,  put  in  by  the  company  under 
their  corporate  seal,  or  to  sit  in  ju^^ment  on  the  opinion  of 
Judge  Washington  on  this  subject,  in  the  case  of  Haighi  and 
the  Morris  Aqueduct  Co.,  in  4  Wash.  C.  0.  601,  the  legality  of 
which  was  denied  at  the  bar;  for  admitting  the  answer  to  be 
true,  the  case  made  by  the  bill,  answer,  and  affidavits,  is  suffi- 
cient, in  my  view,  to  make  out  the  apprehended  case  of  waste. 
The  facts  admitted  by  the  defendants,  that  a  part  of  the  bank 
must  be  taken  down,  and  a  part  of  the  trees  removed,  are  of 
more  weight  than  the  conclusions  which  they  undertake  to  draw 
from  them,  that  the  injury  resulting  will  be  neither  serious  nor 
lasting.  It  is  clearly  shown  that  the  bank  as  it  now  is,  with 
the  trees  upon  it,  forms  a  very  valuable  protection  to  the  prop- 
erty. The  importance  of  the  trees  is  demonstrated  by  a  fact 
stated  by  one  of  the  witnesses — that  within  his  recollection  the 
trees  upon  the  bank  of  the  river  about  a  mile  below  the  com- 
plainant's, were,  cut  down,  and  although  great  labor  had  been 
expended  and  great  expense  incurred  in  securing  the  bank,  yet 
that  the  river  has  very  rapidly  encroached  upon  it.  He  further 
states  that  the  spot  spoken  of  is,  as  he  thinks,  less  likely  to  be 
injured  by  the  river  than  the  farm  of  complainant,  the  channel 
of  the  river  near  the  former  place  being  free  from  islands  and 
all  other  obstructions  to  its  natural  course.  If  the  apprehended 
or  threatened  act  of  the  company  will  be  a  lasting  injury  to  the 
inheritance  of  the  complainant  (of  which  there  is  no  room,  as  I 
think,  to  doubt),  it  forms  a  case  of  waste,  over  all  which  cases 
the  court  has  an  undoubted  jurisdiction,  and  will  exercise  its 
preventive  power  on  all  proper  occasions. 

But  if  this  should  be  considered  in  the  light  of  a  trespass,  I 
should  feel  no  difficulty  in  entertaining  jurisdiction.  It  is  not 
an  ordinary  case,  where  the  damage  is  temporary,  or  of  such  a 
character  as  to  admit  of  full  compensation  in  damages.  The 
defendants  iutend  not  merely  to  enter  and  carry  away  the  pro- 
duct of  the  soil,  or  even  a  part  of  the  soil  itself,  which  the  com- 
plainant might  afterwards  replace;  they  seek  to  appropriate 
the  land  to  their  own  use,  permanently  aud  absolutely — to  take 
entire  possession  of  this  part  of  his  property,  and  place  it  be- 
yond his  power  or  control,  as  though  he  had  never  owned  or 
possessed  it.  This  would  be  a  complete  severance  of  that  part 
of  the  estate  from  the  residue,  and  a  destruction  of  it  in 
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the  oharacter  In  which  the  complcdnaiit  now  enjoys  it;  and 
it  would  be  strange  if  this  court  had  not  authority  to  in- 
terpose its  arm  for  the  prevention  of  such  an  act.  In  Jerome 
v.  Ro8s,  7  Johns.  Ch.  831  [11  Am.  Dec.  484],  the  court  re- 
fused to  interfere  in  a  case  where  the  trespass  charged  was 
for  entering  upon  the  land  of  the  plaintiff,  and  digging  and 
taking  away  large  parcels  of  stone  from  a  ledge  of  rock  on  the 
premises.  It  was  not  charged,  nor  did  it  appear,  that  the  ledge 
of  rock  was  of  any  particular  use  or  value  to  the  plaintiff,  or 
that  it  was  desirable  for  building,  fencing,  or  any  other  pur- 
pose, either  for  use  or  ornament,  and  the  court  was  of  opinion 
that  the  plaintiffs  remedy  was  in  a  court  of  law  for  damages. 
The  distinction  between  that  case  and  the  present  one  is  very 
strongly  marked,  and  taking  it  on  the  ground  upon  which  it 
was  placed  by  the  chancellor,  it  is  an  authority  in  favor  of  the 
complainant.  From  the  reasoning  of  the  court  and  the  cases 
cited,  there  is  no  doubt  that  if  the  trespass  complained  of  had 
been  destructive  of  the  estate,  he  would  have  enjoined  the  de- 
fendant; and  this  doctrine  is  supported  by  a  great  variety  of  cases 
in  England  alid  this  country:  See  Hanson  v.  Gardiner,  7  Ves. 
305;  Robinson  v.  Lord  Byron,  1  Bro.  C.  C.  688;  Gibbs  v.  Cole,  3 
P.  Wms.  255;  Crockford  v.  Alexander,  15  Ves.  138;  2  Dow  P.  0. 
520;  St^^vens  v.  Beekman,  1  Johns.  Ch.  318;  Belknap  v.  Belknap, 
2  Id.  463  [7  Am.  Dec.  548];  Osbom  v.  Bank  of  U.  S.,  9  Wheat. 
840. 

Without  pursuing  this  subject  further,  I  shall  consider  that 
the  court  has  full  and  complete  jurisdiction  in  this  case. 

It  is  insisted,  however,  by  the  defendants  in  this  cause  that 
if  the  court  has  jurisdiction,  it  ought  not  to  be  exercised  at  this 
time  in  favor  of  the  complainant.  It  is  said  he  has  lain  by, 
and  slept  on  his  rights;  has  seen  the  defendants  making  con- 
tracts for,  and  expending  large  sums  of  money  in  the  prepara- 
tion of  their  work,  and  taken  no  step  to  prevent  or  restrain 
them  until  the  present  bill  was  filed.  If  this  objection  be  well 
founded,  it  is  ^tal  to  the  application.  It  is  a  law  of  the  court, 
and  a  dictate  of  sound  reason,  that  when  a  party  desires  extra- 
ordinary aid,  he  must  be  prompt  in  his  application. 

The  facts  in  this  case  show  that  the  complainant  did  not  con- 
sent to  give  his  land  for  the  purposes  of  the  company,  and 
that  no  agreement  was  made  with  him  fixing  the  amount  of 
compensation  he  was  to  receive.  Upon  this  is  founded  the  ap- 
plication to  the  chief  justice  for  the  appointment  of  commis- 
sioners to  make  au  appraisement  of  the  value  of  the  land,  and 
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the  damages  the  complainant  was  eotitled  to  receive.  Aft^r  the 
valuation  was  made,  and  when  the  amount  of  it  was  tendered, 
he  refused  to  accept  it  as  a  just  compensation;  and  gave  notice 
that  uuless  the  company  paid  to  him  what  he  was  willing  to 
receive  for  the  property,  he  would  contest  the  validity  of  their 
proceedings.  His  courtesy  to  the  commissioners,  in  permitting^ 
them  to  walk  on  and  view  the  ground,  can  not  deprive  him  of 
his  rights;  nor  does  the  fact  that  he  went  with  them  over  the 
ground,  and  explained  to  them  the  nature  and  extent  of  the  in- 
jury he  was  about  to  sustain,  vary  the  case  materially.  He  did 
not  appear  before  the  commissioners  when  they  met  to  make 
up  their  report,  either  in  person  or  by  attorney.  He  fi^ed  his 
price  for  his  j^i'operty.  If  the  commissioners  had  thought 
proper  to  award  him  that  amount,  or  if  the  company  had 
thought  proper  to  pay  it  to  him,  he  would  have  waived  all  ob- 
jections to  their  power,  and  to  the  mode  of  proceeding.  He 
had  a  perfect  right  to  do  so.  The  company  could  not  have 
been  deceived,  for  they  knew  the  determination  he  had  made. 
They  might  have  hoped,  and  probably  did  hope,  that  the  com* 
plainant  would  be  induced  to  alter  his  mind,  and  accept  the 
sum  awarded.  However  this  may  be,  if  they  went  on  under 
such  circumstances,  they  proceeded  at  their  peril.  It  will  not 
avail  them  to  say  that  the  complainant  saw  them  commencing 
operations,  and  expending  large  sums  of  money,  knowing  that 
the  raceway  must  necessarily  be  constructed  through  his  land, 
and  yet  that  he  took  no  means  to  prevent  it;  that  he  sued  oat 
no  certiorari,  and  filed  no  bill;  and  that  having  neglected  to 
tuke  any  legal  measure,  he  is  now  too  late,  and  must  lose  the 
privilege  of  the  preventive  remedy  of  the  court.  I  do  not  per- 
ceive in  this  any  laches  deserving  so  severe  a  visitation .  The  com- 
plainant, it  is  true,  might  have  filed  his  bill  at  an  earlier  day, 
placing  himself  upon  the  ground  that  as  the  survey  was  filed, 
and  could  not  be  departed  from,  the  danger  was  impending, 
and  the  injury  might  be  committed  at  any  moment.  The  risk 
of  sustaining  the  bill  at  that  time  would  have  been  upon  him, 
and  he  might  have  taken  it  if  he  had  chosen  to  do  so.  But  it 
must  be  remembered  that  the  company  had  it  in  their  power  to 
bring  this  difficulty  to  an  issue  before  they  had  expended  any- 
thing more  than  was  necessary  to  make  their  surveys.  They 
could  have  gone  upon  the  property  as  they  afterwards  did,  and 
commeucod  operations.  If  the  complainant  bad  then  remained 
silent,  and  acquiesced  in  the  act;  if  he  had  seen  them  cut  down 
the  trees,  and  make  half  the  excavation,  and  had  then  applied 
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for  an  injunction  to  prevent  its  completion;  or  if  he  bad  per- 
mitted the  raceway  to  be  completed,  and  then  sought  to  enjoin 
them  from  letting  in  the  water,  he  would  have  been  too  late. 
This  court  would  have  turned  him  over  to  his  legal  remedy  for 
redress.  But  under  the  circumstances,  was  it  at  all  necessary 
that  the  complainant  should  do  more  than  he  did?  He  had 
refused  to  accept  of  the  sum  awarded,  and  made  known  Lis  de- 
termination to  stand  upon  his  rights,  unless  tbe  company  paid 
to  him  the  amount  that  he  deemed  a  proper  compensation.  It 
was  not  necessary  for  him  to  do  more  until  his  rights  were 
invaded.  Justice  to  the  company  did  not  require  it;  and  if 
from  his  not  acting  sooner  the  company  drew  the  conclusion 
that  he  did  not  intend  to  act  at  all,  might  not  he,  from  the  fact 
that  the  company  was  constantly  expending  largo  sums  of 
money,  with  full  knowledge  that  this  difficulty  remained  open, 
with  much  more  propriety  have  drawn  the  conclusion  that  they 
intended  to  pay  him  his  price  for  his  property  ? 

It  is  not  un!ikely  that  there  have  been  misapprehensions  on 
both  sides,  and  that  both  parties  have  entertained  the  hope 
that  the  difference  would  be  in  some  way  adjusted  and  liti- 
gation prevented,  and  that  in  this  they  have  both  been 
disappointed.  It  is  not  perceived,  however,  that  their  legal 
rights  are  in  any  wise  varied  by  it;  and  under  the  clear  impres* 
Bion  that  the  application  of  the  complainant  is  not  too  late,  I 
shall  now  proceed  to  consider  the  remaining  and  more  import- 
ant questions  in  this  cause. 

It  appears  from  the  case  made  that  the  proceedings  of  the 
defendants  are  sought  to  be  justified  under  the  act  of  incor- 
poration already  mentioned,  giving  them  authority  to  create  a 
water  power.  This  act,  as  we  have  seeu,  provides  the  mode  to 
be  pursued  by  the  company  in  surveying,  appropriating,  and 
acquiiing  title  to  such  lands  and  property  as  may  be  necessary 
for  the  purposes  of  their  grant.  It  requires  a  survey;  an 
agreement  between  the  parties,  or,  in  case  of  disagreement,  an 
assessment  by  three  indifferent  men;  and  a  payment  or  tender 
of  the  amount  appraised. 

There  is  no  complaint  in  this  case  that  the  company  have 
exceeded  the  limits  of  tbe  power  given  them,  or  that  they  have 
abused  or  misax)plied  it.  In  all  such  instances  of  abuse  or 
misconduct  the  court  will  interfere;  but  it  will  not  give  its  aid 
where  the  |)0\vers  granted  have  been  exercised  in  good  faith,  or 
where  they  are  discretionary,  or  where  tbe  light  is  doubtful: 
Cooper's  Eq.  77;  Jerome  v.  7?oss,  7  Johns.  Ch.  340  [11  Am.  Dec. 
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484],  2  Dow,  251.  The  complaint  is  of  a  more  aerious  char- 
acter, deeply  affecting  the  claims  of  the  defendants  and  the 
rights  of  the  community.  It  is,  that  the  act  of  incorporation, 
though  emanating  from  the  legislative  authority  of  the  state, 
confers  no  power  to  take  the  complainant's  property  in  the  way 
and  for  the  uses  in  which  it  is  designed  or  attempted  to  be 
taken,  that  it  is  unconstitutional,  and  therefore  void* 

Two  grounds  are  taken.  One  is,  that  the  act  assumes  to  vest 
the  complainant's  right  and  property  in  his  lands,  or  a  part  of 
them,  in  the  defendant's,  without  a  just  compensation  therefor, 
and  without  an  opportunity  of  having  the  compensation  ascer- 
tained by  a  jury  of  the  country.  Another  is,  that  the  land  is 
sought  to  be  taken,  not  to  answer  any  state  necessity,  nor  for 
the  benefit  of  the  community  at  large,  nor  for  any  public  use 
whatever,  but  solely  for  the  private  gain  and  emolument  of  the 
said  company. 

The  first  ground  presents  the  question  whether,  in  cases  of 
this  kind,  private  property  can  be  taken  vrithout  the  interven- 
tion of  a  jury  to  ascertain  the  compensation  which  the  party  is 
to  receive  as  an  equivalent.  The  fifth  amendment  of  the  con* 
stitution  of  the  United  States  declares  that  private  property 
shall  not  be  taken  for  public  use  without  just  compensation; 
but  it  is  silent  as  to  the  mode  of  fixing  the  compensation  when 
there  is  no  agreement.  The  twenty-second  section  of  the  con* 
stitutiou  of  our  state  provides  that  the  common  and  statute 
law  of  England,  so  far  as  they  have  been  adopted,  shall  con- 
tinue in  force  in  this  state  till  altered  by  the  legislature,  and 
that  the  inestimable  right  of  trial  by  jury  shall  be  and  continue 
without  repeal  forever. 

In  this  branch  of  the  argument  I  assume  the  principle  that 
the  property  to  be  taken  is  for  public  use;  that  it  may,  under 
the  constitution  of  the  United  States,  be  divested  on  making 
just  compensation.  The  right  of  the  state  to  take  private 
property  for  public  use  is  conceded  as  a  general  proposition. 
It  is  a  right  appertaining  to  sovereignty;  one  which  the  state 
may  freely  exercise  on  all  proper  occasions,  and  which  a  jury 
has  no  power  to  control.  It  can  not  be  pretended,  therefore, 
that  before  a  state  may  exercise  this  high  attribute  of  sovereign 
power,  a  jury  must  pass  on  the  legality  or  propriety  of  the  act 
This  would  be  to  place  the  necessities  of  the  state,  in  some  in 
stances,  and  its  privileges,  in  others,  in  the  keeping  of  a  jury  ot 
the  country,  which  would  be  contrary  to  the  established  oxdei 
of  all  governments.     The  right,  then,  can  not  be  made  the 
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Bubject-matter  of  trial  bj  jury.  But  compensation  is  to  be 
made,  and  that,  too,  a  just  compensation,  and  the  question  is, 
whether  that  just  compensation  can  be  ascertained  in  any  other 
mode  than  by  jury.  No  difficulty  could  arise  on  this  subject, 
but  for  the  constitutional  provision.  There  is  no  reason  why 
three  indifferent  men,  selected  by  the  chief  justice  from,  the 
body  of  the  state  for  their  probity  and  independence,  should 
not,  in  a  mere  matter  of  valuation,  exercise  as  just  a  judgment 
and  be  in  all  things  as  discreet  and  impartial  as  a  jury  of  the 
vicinage. 

Does  a  sound  construction  of  the  constitution  require  that 
these  valuations  should  be  made  by  a  jury?  We  all  revere  the 
constitution,  and  profess  to  be  regulated  by  its  provisions.  We 
believe  it  to  be  the  supreme  law  of  the  land,  and  **  paramount 
to  the  power  of  the  legislature;"  and  that,  whenever  the  legis- 
lature undertakes,  in  the  exercise  of  its  authority,  to  transcend 
the  limits  clearly  prescribed  to  it  by  the  constitution,  its  acts 
are  void.  It  is,  nevertheless,  our  duty  to  give  it  a  rational  and 
just  interpretation;  avoiding,  on  the  one  hand,  a  spirit  of  slav- 
ish fear,  and  on  the  other,  a  spirit  of  restless  innovation.  The 
constitution  provides,  that  the  common  law  of  England,  as  well 
as  so  much  of  the  statute  law,  as  have  heretofore  been  prac- 
ticed in  this  state,  shall  remain  in  force  until  altered,  etc. ;  and 
that  the  inestimable  right  of  trial  by  jury  shall  remain  con- 
firmed as  a  part  of  the  law  of  this  state,  without  repeal,  for- 
ever. 

It  is  unnecessary  to  inquire  into  the  origin  of  the  trial  by 
jury,  or  how  far,  and  to  what  particular  cases,  it  has  been  ex* 
tended  in  England.  How  it  was  exercised  in  the  colony,  at  the 
time  of  adopting  the  constitution,  is  a  more  important  inquiry. 
It  was  a  part  of  the  common  law,  so  far  as  that  had  been 
adopted  or  acted  on  here  at  that  time;  so  far  it  was  to  remain 
the  law  of  the  state  until  altered;  but  that  part  of  it  relating 
to  trial  by  jury  was  to  remain  without  repeal.  It  was  to  remain 
as  it  had  theretofore  been  in  use.  Our  means  of  information 
as  to  the  practice  in  cases  like  the  present,  before  and  at  the 
time  the  constitution  was  adopted,  are  limited.  They  are  suffi- 
cient, however,  to  satisfy  us  that  the  writ  of  ad  quod  damnum 
was  not  in  use  universally.  In  Smith's  History  of  New  Jersey, 
we  find  that  in  1681,  under  the  proprietary  government,  certain 
commissioners  for  the  settiing  and  regulating  of  lands  in  this 
province,  ordained  that  in  laying  out,  or  setting  forth,  as  it  is 
termed  in  the  regulations,  all  public  highways,  the  owners  of 
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lands,  when  such  public  highways  shall  be  laid  forth,  shall  be 
allowed  reasouable  satisfaction  in  lieu  thereof,  at  the  discretion 
of  the  commissioners.  By  looking  a  little  farther  into  this 
matter,  it  appears  that  these  commissioners  for  regulating 
lands,  etc.,  were  appointed  by  the  firat  provincial  assembly  of 
West  Jersey,  assembled  at  Burlington,  in  1681:  Learning  A 
8picer,  440.  And  it  is  remarkable  that  the  assembly  at  the 
same  session  passed  a  solemn  act,  general  and  fundamental  ia 
its  character,  and  in  many  respects  corresponding  with  a  bill  of 
rights,  in  which  they  declare  "that  no  proprietor,  freeholder, 
or  inhabitant  of  the  province,  shall  be  deprived  or  condemned 
of  life,  limb,  liberty,  estate,  property,  or  any  ways  hurt  in  his 
or  their  privileges,  freedoms,  or  franchises,  upon  any  accouni 
whatsoever,  without  a  due  trial  and  judgment,  passed  by  twelve 
good  and  lawful  men  of  the  neighborhood,  first  had,  or  accord- 
ing to  the  laws  of  England."  Either  the  ordinance  of  ihe 
commissioners  for  regulating  lands,  acting  under  the  authority 
of  this  very  assembly,  and  some  of  whom  were  members  of  it, 
was  iiTegular  and  unlawful,  or  the  valuation  thus  to  be  made 
for  private  property  taken  for  public  use,  was  not  considered  a 
case  in  which  a  jury  was  indispensably  necessary  according  to 
the  laws  of  England.  The  latter  branch  of  the  proposition  ia 
by  far  the  more  probable,  and  if  it  be  correct,  it  proves  satis- 
factorily that  they  did  not  apply  the  common  law  right  of  trial 
by  jury  to  a  case  of  that  kind.  In  1765,  under  the  royal  gov- 
ernment, provision  was  made  by  law  for  the  assessment  of  dam- 
ages by  commissioners,  on  the  occasion  of  laying  out  certain 
straight  roads  in  the  province:  Allison,  273.  Before  this  time, 
there  was  a  general  road  law,  by  which  private  property  was 
taken  and  appropriated,  as  it  now  is,  without  compensation, 
and  which  had  reference  only  to  the  ordinary  roads  from  one 
neighborhood  or  settlement  to  another.  It  was  supposed  by 
the  legislature  that  it  would  greatly  facilitate  the  conveyance  ot 
letters  by  the  post,  be  of  great  importance  to  his  majesty's  service 
and  to  the  commercial  interests  and  general  convenience  of  the 
inhabitants  of  the  province,  to  have  some  of  the  principal  high- 
ways shortened.  Commissioners  to  make  the  necessary  surreys 
and  estimates  were  appointed,  with  power  to  enter  and  pass 
any  lands  through  which  the  straight  lines  might  run.  They 
were  directed  to  make  an  estimate  of  the  whole  expense,  and 
also  of  the  damages  it  might  occasion  to  any  person  through 
whose  lands  it  might  pass,  and  a  provision  was  made  for  paying 
the  whole  expense  by  lottery.    It  would  appear  from  this  that 
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the  legislature  thought  these  communications,  when  thus 
opened,  would  be  more  immediately  important  to  the  public  at 
large,  and  especially  to  the  government;  and  that,  in  taking 
private  property  for  these  purposes,  there  was  a  propriety  and 
moral  fitness  in  making  compensation  to  the  owners.  Gommis* 
dionerR,ns  we  have  seen,  were  appointed  to  make  an  assessment 
of  the  damages  to  be  sustained  by  individuals. 

These  cases  are  important  to  show  what  was  the  practice  be- 
fore the  revolution;  and  if  in  consequence  of  the  payment  of 
damages,  the  property  of  the  soil  became  vested  in  the  state, 
as  I  apprehend  was  the  fact  in  the  last  case,  it  is  directly  in 
point.  That  the  property  was  absolutely  divested,  and 
became  the  property  of  the  state,  is  inferred  from  the  fact  that 
ihese  particular  roads  have  been  in  all  our  road  laws,  save  the 
last,  excepted  out  of  their  general  operation,  and  declared  to 
be  unalterable  by  surveyors  of  the  highways,  or  any  other 
persons.  I  do  not  find  any  cases  about  this  time,  in  which  the 
writ  of  ad  quod  damnum  was  resorted  to,  or  an  assessment  by 
jury  ordered;  and  judging  from  what  I  have  been  able  to  find, 
I  can  not  come  to  the  conclusion  that  in  1776,  when  the  consti- 
tution was  adopted,  the  trial  by  jury  was  extended  to  this  kind 
of  assessments,  and  that  it  was,  therefore,  the  common  law  of 
the  land.  It  may  be  useful  to  inquire  what  has  been  the  practice 
since.  In  1791  the  net  was  passed  incorporating  the  society 
for  useful  manufactures  at  Puterson.  This  act  was  prepared 
with  great  care  and  particularity,  and  provides  for  an  assess- 
ment by  the  writ  of  ad  quod  damnum  and  a  jury.  The  most  of 
the  acts  passed  since  that  period,  in  which  private  property  is 
authorized  to  be  taken  for  public  use,  are  acts  authorizing  the 
making  of  turnpike  roads  or  canals;  and  they  have  almost  uni- 
formly, till  of  late,  followed  that  precedent,  so  far  as  regards 
the  taking  of  lands  to  be  permanently  occupied.  There  are 
some  acts  in  which  a  different  mode  has  been  pursued.  In 
1802,  the  legislature  authorized  Nathaniel  Budd  to  appropriate 
to  his  own  use,  for  the  purposes  of  a  fen-y  at  Paulus  Hook, 
two  acres  of  land  which  was  in  dispute  between  the  heirs  of 
Kennedy  and  the  corporation  of  Bergen.  The  act  provided 
that  if  after  the  controversy  was  ended,  the  successful  party 
and  the  said  Budd  could  not  agree  as  to  the  value  of  the  land, 
or  the  sum  to  be  paid  by  Budd,  that  then  he  should  pay  such 
Bom  annually  by  way  of  ground  rent,  as  should  be  adjudged 
by  three  disinterested  freeholders,  appointed  by  one  of  the 
justices  of  the  supreme  court;  or  that  Budd  should  be  paid  for 
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his  improvements  an  amount  to  be  ascertained  in  the  same  way: 
1  Pampb.  LawSy  153;  see  also  2  Id.  747,  as  to  the  mode  of  mak- 
ing assessment  in  relation  to  the  drowned  lands  in  Sussex.  In 
1798,  it  was  enacted  that  all  those  who  should  receive  damage 
by  the  erection  of  a  bridge  over  the  river  Delaware,  at  Trenton, 
should  be  compensated  in  damages,  and  the  damages  assessed 
by  commissioners  to  be  appointed  by  some  of  the  justices  of 
the  supreme  court. 

So  far  as  relates  to  the  damages  sustained  by  taking  away 
gravel,  stones,  or  other  materials,  for  constructing  roads, 
canals,  and  other  improvements,  most  of  the  charters  have  left 
them  to  be  ascertained  by  arbitrators  or  commissioners.  And 
yet  it  is  evident  that  in  many  instances  the  taking  away  of  such 
materials,  and  appropriating  them  to  the  use  of  a  company,  is 
quite  as  injurious  as  appropriating  the  whole  land.  If  it  be 
gravel,  the  value  of  the  property  may  be  destroyed  when  that 
is  gone.  If  it  be  a  quany,  of  what  benefit  will  the  property 
be  when  the  stone  is  exhausted  ?  The  principle  is  the  same, 
whether  the  entire  possession  of  the  land  be  taken,  or  whether 
the  possession  be  assumed  of  one  half  of  it.  It  is  not  easy  to 
perceive  why  a  different  course  of  proceeding  has  been  adopted 
in  the  two  cases,  if  both  were  within  the  range  of  constitu- 
tional provision;  and  if  one  is,  will  it  be  said  that  both  are 
not? 

It  is,  nevertheless,  certainly  true,  that  since  the  year  1800, 
almost  all  the  acts  passed  have  provided  for  assessments  by  a 
jury  where  lands  have  been  taken  absolutely.  This  shows  the 
strength  of  popular  feeling  in  favor  of  that  mode,  rather  than 
its  exclusive  constitutionality.  It  may  be  a  strong  argument 
with  the  legislature  in  favor  of  the  policy  of  providing  that 
mode  as  most  satisfactory  and  most  analogous  to  the  genius  of 
our  institutions;  but  does  not  satisfy  me  that  the  mode  adopted 
in  the  act  under  consideration  is  unconstitutional,  and  there- 
fore void.  The  evidence  in  favor  of  the  practice  before  the 
adoption  of  the  constitution  is  very  strong;  and  I  am  moreover 
strongly  inclined  to  the  opinion  that  the  words  of  the  constitu- 
tion are  fully  satisfied  by  preserving  the  trial  by  jury  in  all 
criminal  cases,  and  all  trials  of  right  in  suits  at  common  law. 

I  conclude,  then,  that  the  first  objection  against  the  coustitu- 
tionality  of  the  present  act,  is  not  sustained. 

The  second  objection  is,  that  the  land  is  sought  to  be  taken, 
not  to  answer  any  state  necessity,  nor  for  the  benefit  of  the 
community  at  large,  nor  for  any  public  use  whatever,  but  solely 
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for  the  private  gain  and  emolument  of  the  company.  Thia 
presents  a  grave  and  interesting  subject  for  inquiry.  It  strikes 
at  the  constitutionality  of  the  law,  not  merely  in  relation  to  its 
details  and  minor  provisions,  but  its  very  nature  and  objects; 
and  if  the  blow  be  well  aimed,  it  is  utter  destruction. 

It  is  admitted  that  private  property  shall  not  be  taken  for 
private  use.  The  legislature  has  no  right  to  take  the  property  of 
one  man  and  give  it  to  another,  even  upon  compensation  being 
made.  I  have  already  adverted  to  the  right  of  the  state  to  take 
private  property  for  public  use,  and  need  not  repeat  what  has 
been  said.  This  right  was  originally  founded  on  state  neces- 
sity. If  its  exercise  had  been  confined  to  this  limit,  there  could 
be  no  doubt  as  to  this  case;  for  it  will  not  be  pretended  that 
the  enjoyment  of  the  complainant's  property  is  called  for  by 
any  necessity  of  the  state,  or  that  it  is  to  be  appropriated  in 
that  way.  In  process  of  time  the  right  has  been  more  liberally 
construed.  The  term  public  use,  has  been  substituted;  and 
what  shall  be  considered  as  public  use,  is,  under  the  decisions  of 
our  courts,  an  unsettled  question.  It  is  not  limited  to  the 
actual  use  and  occupation  of  the  property  by  the  state;  for  pri- 
vate property  is  taken  in  many  instances,  when  the  state,  in  its 
sovereign  capacity,  does  not  and  can  not  occupy  it.  It  is  not 
limited  to  public  political  corporations;  for  the  right  of  private 
corporations  to  take  private  property  for  a  variety  of  purposes, 
such  as  the  construction  of  canals,  turnpike  roads,  etc,  is  not 
disputed  at  this  day.  Nor  is  it  limited  to  private  corpora- 
tions, whose  sole  object,  or  even  whose  primary  object  it  is,  to 
promote  the  public  good.  Such  corporations  are  not  to  be 
found.  Private  interest  or  emolument  is  the  primum  mobile  in 
all.  The  public  interest  is  secondary  and  consequential. 
Where,  then,  shall  the  line  be  drawn  by  this  court,  called  on 
as  it  now  is  to  decide  on  the  point  ? 

Before  I  undertake  to  express  any  opinion,  it  will  be  well  to 
see  that  I  am  in  the  line  of  duty;  for  it  is  contended  on  the  part 
of  the  defendants,  that  the  power  of  judging  on  this  subject  is 
committed  to  the  legislative  department  of  the  government 
alone;  and  that  the  judiciary  can  not  interfere.  This  doctrine 
the  court  can  in  no  wise  admit.  The  legislature,  in  this  state, 
is  not  omnipotent,  as  was  the  British  parliament.  It  is  subor- 
dinate to  the  constitution;  and  if  it  transcend  its  power,  its  acta 
are  void,  and  it  is  the  duty  of  tjio  judiciary  to  declare  them  so. 
The  duty  is  at  all  times  unpleasant,  but  no  independent  tribu- 
nal will  hesitate  to  do  it  in  clear  cases.     The  opinion  of  Chan* 
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cellor  Kent,  in  bis  Commentaries,  2  Kent,  276,  does  not  support 
the  position  of  the  learned  counsel.  The  author  remarks,  that 
it  undoubtedly  must  rest  in  the  wisdom  of  the  legislature  to 
determine  when  public  use  requires  the  assumption  of  private 
property.  I  do  not  understand  by  this,  that  the  legislature  is 
to  be  sole  judge  of  what  is  meant  by  public  use;  but  that  the 
fact  being  established,  that  private  property  of  a  particular 
character  may  be  taken  and  appropriated  to  public  purposes,  it 
is  for  the  wisdom  of  the  legislature  to  say  when  that  appropria- 
tion shall  be  made.  That  the  commentator  did  not  intend  to 
be  understood  as  saying,  that  the  legislature  was  to  be  sole 
judge  in  this  case,  is  evident;  for  he  admits  afterwards,  that  if 
the  legislature  should  take  the  property  of  A.  and  give  it  to  B., 
the  law  would  be  unconstitutional  and  void.  And  yet  who  is 
to  judge  that  the  property  thus  taken  from  one  and  given  to 
another,  was  not  intended  by  the  legislature  for  public  use  or 
benefit?  Who  is  to  declare  it  unconstitutional  and  void,  after 
they  have  determined  its  propriety  ? 

Not  doubting  that  the  court  may  safely  sit  in  judgment  on 
this  matter,  it  only  remains  to  inquire  whether  the  use  to  which 
the  property  is  to  be  appropriated,  is  a  public  use.  It  has  been 
seen  that  turnpike  roads  and  canals  are  considered  of  a  publio 
nature,  so  far  as  to  authorize  the  taking  of  private  property  for 
their  construction.  Railroads  have  lately  been  added  to  this 
class  of  public  improvements.  In  the  case  of  Joseph  Buonapatie 
V.  The  Camden  and  Amboy  B.  B,  and  Transportaiixm  Co,^^  the 
circuit  court  refused  to  grant  an  injunction,  applied  for  on  the 
ground  that  the  purpose  to  which  the  land  was  to  be  applied 
was  a  private  and  not  a  public  purpose.  The  same  course  was 
taken  by  Chancellor  Walworth  in  the  case  of  Beekman  v.  The 
Saratoga  and  ScJieneciady  B,  B,  Co.*  It  is  contended,  however^ 
that  the  present  case  is  going  a  step  further  than  has  yet  been 
doncw  Turnpike  roads  have  been  considered  as  public,  or  as 
appropriated  to  public  uses,  because  every  one  has  a  right  to 
travel  them  on  paying  the  regular  toll.  Railroads  have  been 
considered  public,  because  they  facilitate  the  conveyance  of  pas- 
sengers and  the  transportation  of  merchandise,  and  thereby 
benefit  the  community;  whereas  the  object  of  the  present  fran- 
chise is  to  create  a  water  power  and  erect  thereon  extensive 
manufacturing  establishments.  These  will  be  under  the  con* 
trol  of  individuals.  The  company  may  either  build  or  lease 
They  may  build  for  themselves,  'or  lease  to  whom  they  please 
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And  they  are  under  no  obligation  to  let  the  public  participate 
in  the  immediate  profits  of  their  undertaking.  If  to  establish 
this  as  a  public  benefit,  it  be  indispensably  necessary  that  the  pub- 
lic should  have  the  privilege  of  participating  in  it  directly  and 
immediately,  then  the  proposition  is  not  made  out,  and  the  de- 
fendants have  no  authority.  But  is  not  this  view  too  narrow  ? 
Can  public  improvements  be  limited  within  such  a  compass  ? 
May  we  not,  in  considering  what  shall  be  deemed  a  public  use 
and  benefit,  look  at  the  objects,  the  purposes,  and  the  results  of 
the  undertaking?  The  water  power  about  to  be  created  will 
be  sufficient  for  the  erection  of  seventy  mills,  and  factories,  and 
other  works  dependent  on  such  power.  It  will  be  located  at 
the  seat  of  government,  at  the  head  of  tide  water,  and  in  a 
flourishing  and  populous  district  of  country.  It  will  be  no  ex- 
periment in  a  country  like  ours;  and,  judgiug  from  the  result&r 
in  other  places,  we  may  make  a  sufficiently  accurate  calculation 
as  to  the  result  here.  Take  the  town  of  Paterson  as  an  example. 
The  water  power  there  is  in  the  bauds  of  individuals — a  com- 
pany like  this.  They  are  under  no  obligation  to  lease  or  sell 
any  mills  or  privileges  to  the  public;  and  yet  see  the  result  of 
a  few  years'  operation.  Paterson  is  now  the  mauufacturiug  em- 
porium of  the  state,  with  a  population  of  eight  thousand  souls. 
It  has  increased  the  value  of  property  iu  all  that  district  of 
country;  opened  a  market  for  the  produce  of  the  soil,  and  given 
a  stimulus  to  industry  of  every  kind.  May  we  not  hope  tbut  a 
similar  benefit  maybe  experienced  here  ?  Compare  this  with 
some  other  improvements  in  the  state,  which,  on  the  principles 
contended  for,  are  called  improvements  for  public  purposes, 
and  for  the  erection  of  which  a  large  amount  of  private  prop- 
erty has  been  taken.  Take,  for  example,  one  of  the  oldest  and 
longest  turnpike  roads  in  the  state — the  one  from  New  Bruns- 
wick to  Easton.  What  public  benefit  has  resulted  from  that 
road  compared  with  the  result  of  the  water  power  on  the 
Passaic?  And  yet  the  road  is  declared  constitutional,  because 
the  community  may  use  it  by  paying  toll. 

I  incline  to  think  the  principle  sought  to  be  established  by 
the  defendants'  counsel  is  too  limited;  but  I  do  not  know  that 
this  court  can  establish  a  general  rule  that  shall  hold  good  in 
all  cases,  and  be  a  permanent  bar  to  legislative  encroach  me  m 
The  ever-varying  condition  of  society  is  constantly  presen  iiu 
new  objects  of  public  importance  and  utility;  and  what  shall  !>• 
considered  a  public  use  or  benefit  may  depend  some\>  hat  ou  1 1>< 
situation  and  wants  of  the  community  for  the  time  being.    1 
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great  principle  remains.  There  must  be  a  public  uae  or  bene- 
fit; that  is  indisputable:  but  what  that  shall  consist  of,  or  how 
extensive  it  shall  be  to  authorize  an  appropriation  of  private 
property,  is  not  easily  reducible  to  general  rule. 

Looking  at  this  case  in  all  its  bearings,  and  believing  as  I  do 
that  great  benefit  will  result  to  the  community  from  the  con- 
templated improvement,  I  am  not  satisfied  to  declare  the  act  of 
incorporation,  or  that  part  of  it  which  is  now  in  question,  void 
and  unconstitutional.  I  do  not  see  in  it  such  a  decided  and 
palpable  violation  of  constitutional  right  as  will  warrant  me  to 
put  an  end  to  this  work  by  the  strong  arm  of  the  court.  The 
l^slature  have  thought  proper,  in  their  wisdom,  to  exercise 
the  right  of  eminent  domain,  for  an  object  which  they  deem  of 
public  use  and  importance;  and  although  their  judgment  is  not 
conclusive  as  to  the  right,  it  is  certainly  entitled  to  a  most  re- 
spectful consideration.  They  have  authorized  a  company  to  do 
what  the  state  itself  might  have  done  without  having  their 
right  questioned.  They  have  in  this  pursued  the  ordinary 
mode.  All  great  improvements  in  our  state  are  made  through 
private  incorporated  companies,  and  perhaps  better  accom- 
plished in  that  way  than  any  other.  The  mere  mode  of  making 
them  forms  no  objection  in  itself  to  their  constitutionality; 
courts  will  look  at  the  object,  and  judge  from  that. 

In  passing  upon  this  question,  I  can  not  forget  that  I  am  sit- 
ting in  equity,  where  questions  of  strict  law  are  not  ordinarily 
tried;  and  that  the  court  is  called  on  to  exercise  a  most  high 
and  delicate  power,  one  never  to  be  exercised  except  in  clear 
and  unequivocal  cases.  This  does  not  present  itself  to  me  as 
such  case;  and  although  in  the  investigation  of  it  I  have  en- 
tertained serious  doubts  on  the  last  point,  yet  I  am  clearly  of 
opinion  that  the  injunction  ought  not  to  issue. 

The  injunction  is  refused. 

What  Uses  ark  Pubuo  bo  aa  to  anthorizethe  exeroiaeof  the  power  ol 
eminent  domain  in  their  behalf,  is  discnaaed  in  the  note  to  Beekman  v.  ^am- 
ioga  etc.  R»  R.  Co.,  22  Am  Deo.  679;  see,  also,  Lwingsion  v.  Mayor,  Id.  022, 
and  citationa  in  the  note  thereto. 

Injunction  against  Trespass. — For  an  extended  examination  of  thia  sab- 
Ject,  aee  the  note  to  Jerome  y.  Jioaa,  11  Am.  I>ec.  498.  See,  also,  Lhiitgdon 
▼.  Livingston,  10  Id.  353;  Poindexter  ▼.  ITenderson,  12  Id.  550;  Lining  ▼. 
Gtddu,  16  Id.  606;  DwaUv.  WaUra,  18  Id.  350;  Murdoc^a  oue,  20Id.  381. 

Injukgtion  against  Waste. — See  WaUon  y.  Hunter,  9  Am.  Dee.  2962 
Poindexter  y.  Henderson,  12  Id.  550;  DuvaU  y.  Waters,  18  Id.  35a 
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[3  Pazob  Cb.  117.] 

Tbr  Deed  of  an  Ikfant  Feme-covebt,  executed  in  the  absence  of  her 
husband,  without  a  knowledge  of  her  rights,  she  being  told  by  one  of 
the  grantees  that  it  would  not  prejudice  her  interests,  can  not  be  set  up 
against  her  as  a  bar. 

A  Ck)NTEYANCE  BT  AN  IxFANT  FEU£<x>yEBT,  not  being  for  her  benefit,  is 
void,  notwithstanding  it  was  acknowledged  by  her  apart  from  her  hus- 
band, in  the  form  prescribed  by  the  statute. 

ArrxB  Marriagb  an  Infant  Feme-covert  can  not  bind  herself  by  any 
deed  or  contract,  either  at  law  or  in  equity,  except  under  the  sanction  of 
the  court  of  chancery,  or  in  the  cases  provided  by  the  statute. 

The  Distinction  between  the  Disability  of  Coverture  and  that  of  in- 
fancy is,  that  the  former  arises  from  a  supposed  want  of  will,  and  the 
latter  from  a  supposed  want  of  capacity. 

Delay  for  a  Year  or  Two,  to  institute  a  suit  for  the  recovery  of  dower, 
can  not  bar  the  widow's  right  either  at  law  or  in  equity. 

Subbooation  as  a  Matter  of  Course,  without  any  agreement  to  that 
effect,  arises  only  in  cases  where  the  one  advancing  money  to  pay  the 
debt  of  a  third  party,  stands  in  the  situation  of  a  surety,  or  is  compelled 
to  pay  it  to  protect  his  own  rights. 

Sake. — ^In  other  cases  the  demand  of  a  creditor  which  is  paid  with  the  money 
of  a  third  person,  and  without  any  agreement  that  the  security  shall  be 
assigned  or  kept  on  foot  for  the  benefit  of  such  third  person,  is  absolutely 
extinguished. 

The  Lien  of  a  Judgment  Attaches  itself  at  law  to  the  whole  legal  estate 
which  the  debtor  had  in  the  land  at  the  time  of  the  docketing  of  the 
judgment. 

The  Lien  of  a  Judgment  rendered  before  the  debtor's  marriage  is  para- 
mount to  his  wife's  right  of  dower. 

k  Purchaser  under  a  Judgment  in  Equity,  takes  the  land  subject  ta 
equitable  claims  prior  to  the  judgment  of  which  he  had  notice  at  or  before 
the  sheriff's  sale  of  the  property. 
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On  DiBHissnro  a  Bill  to  Enjoin  an  AcnoN  at  Law  for  dower,  it  is  nol 
the  practice  for  the  conrt  of  chancery  to  aaaign  the  dower,  bat  to  leave 
the  parties  to  their  legal  proceedings. 

Bill  to  enjoin  McLean's  widow  from  further  proceedingB  in 
an  action  at  law  to  recover  dower  in  a  bouse  and  lot  in  the  city 
of  New  York,  and  to  compel  ber  to  execute  a  release  of  dower  to 
tbe  complainant.  The  cause  was  brought  to  a  bearing  on  tbe 
bill  and  answer.     Tbe  facts  appear  from  tbe  opinion. 

E.  Lochwod,  for  tbe  complainant.  Tbe  deed  of  an  infant  is 
not  absolutely  void :  McCoy  v.  Hoffman^  8  Cow.  86;  Lynde  t. 
Sudd,  2  Paige  Ch.  191  [20  Am.  Dec.  84];  Loomis  v.  Spencer,  Id. 
153;  Eadaden  v.  Lloyd,  2  Bro.  C.  G.  545;  Eai-vey  v.  Ashley, 
3  Atk.  607.  Either  a  legal  or  equitable  jointure  settled  upon 
an  infant  before  marriage,  is  binding  upon  ber,  and  will  bar  her 
right  of  dower:  Williarm  v.  Chilly,  3  Ves.  jun.  545;  Drury  v. 
Drury,  2  Eden,  60;  Free,  in  Cb.  65, 123, 137.  Where  there  k 
a  mortgage  executed  by  husband  and  wife,  tbe  wife  can  only  be 
endowed  out  of  tbe  equity  of  redemption:  EussellY,  Austin,  1 
Paige  Gb.  192;  Hole  v.  James,  6  Johns.  Ch.  258  [10  Am.  Dec. 
328]. 

W.  C.  Hasbrowck  and  G,  F,  Tollman,  contra.  The  cases  of 
equitable  jointure  do  not  apply:  Stamper  t.  Barker,  5  Madd.  157. 
If  the  court  thinks  the  defendant  is  entitled  to  dower,  it  may  bo 
set  off  to  her  in  this  action  to  avoid  litigation:  SwaineT,  Ferine, 
5  Johns.  Ch.  492  [9  Am.  Dec.  318]. 

The  Chancellob.  The  defendant  executed  and  acknowledged 
a  conveyance  of  the  premises  in  question  to  G.  W.  McLean  and 
others  as  trustees,  to  sell  the  same  and  the  other  real  estate 
mentioned  therein,  for  the  payment  of  the  debts  of  her  husband. 
At  tbe  time  this  conveyance  was  executed  tbe  defendant  was  an 
infant.  And  she  alleges  that  she  executed  it  in  the  absence  of 
ber  husband,  who  was  confined  on  the  jail  limits;  that  she  had 
at  the  time  no  knowledge  of  her  legal  rights;  and  that  she  was 
told  by  one  of  the  grantees,  at  tbe  time  of  signing  and  ac- 
knowledging the  deed,  that  it  would  not  prejudice  ber  rights. 
As  the  cause  is  beard  on  bill  and  answer,  this  averment  is  to  be 
taken  as  true  in  every  respect;  and  it  shows  there  is  not  the 
least  shadow  of  equity  for  setting  up  this  deed  against  ber  as  a 
bar.  lu dependent  of  this  fact,  however,  tbe  conveyance  by 
this  infant  fenie-covert  was  clearly  void,  notwithstanding  it  was 
acknowledged  by  her  apart  from  her  husband,  in  the  form 
prescribed  by  the  statute.     There  are  some  cases  in  which 
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infant  may  be  equitably  bound  by  a  marriage  contract  and  set- 
tlement, entered  into  with  the  consent  of  her  parents  or  friends. 
But  she  will  not  be  bound  in  such  cases,  unless  she  could  in 
some  way  be  benefited   by  the  contract.     It  is  at  least  ques- 
tionable whether  she  can  in  that  case  make  any  binding  con- 
tract as  to  her  real  estate.     After  thep  marriage,  however,  it  is 
clearly  settled  that  an  infant  feme-covert  cannot  bind  herself 
by  any  deed  or  contract  either  at  law  or  in  equity,  except  under 
the  sanction  of  the  court  of  chancery,  or  in  the  cases  provided 
for  by  the  stutute.     In  Hearle  v.  Greenbank,  1  Ves.  sen.  299, 
Liord  Hardwicke  decided  that  an  infant  feme-covert  could  not 
execute  a  power  as  to  her  separate  estate,  although  she  would 
have  had  the  right,  notwithstanding  the  coverture,  had  she  been 
an  adult.     And  in  a  recent  case,  Sir  John  Leach  decided  that 
a  contract  made  by  an  infant  feme-covert  and  her  husband,  al- 
though her  father  entered  into  the  contract  also,  and  it  was 
apparently  for  her  benefit,  was  a  mere  nullity  as  against  the 
wife :  Stamper  v.  Barker^  5  Madd.  157.     The  statute  which  makes 
▼alid  the  deed  of  a  feme-covert  when  executed  with  her  husband 
and  acknowledged  by  her  on  a  private  examination,  was  never 
intended  to  sanction  or  validate  a  conveyance  by  an  infant  wife. 
There  is  a  plain  and  obvious  distinction  between  the  disability 
of  coverture  and  that  of  infancy.     The  first  arises  from  a  sup- 
posed want  of  will  on  account  of  the  legal  power  and  coercion 
which  the  husband  may  exercise  over  the  volition  of  the  wife. 
This  disability  is  removed  by  the  private  examination  of  the 
wife  in  the  absence  of  her  husband,  by  which  it  is  legally  as- 
certained that  such  power  and  coercion  has  not  been  exercised 
in  that  particular  case.     But  the  disability  of  infancy  arises 
from  the  supposed  want  of  capacity  and  judgment  in  the  infant 
to  contract  understandingly.     And  the  only  way  in  which  that 
disability  can  be  obviated  is  by  the  legal  substitution  of  some 
tliird  person  in  the  place  of  the  infant,  to  exercise  a  judgment 
in  her  behalf.     And  this  can  only  be  done  under  the  authority 
of  the  court  of  chancery,   and  in  a  few  other  cases  specially 
provided  for  by  law. 

I  do  not  see  from  this  answer  that  the  defendant  has  done 
anything  nlnco  the  death  of  her  husband  to  sanction  this  con- 
veyance, or  to  mislead  the  complainant.  The  mere  delay  for  a 
year  or  two  to  institute  a  suit  for  her  dower  can  not  bar  her 
right,  either  at  law  or  in  equity.  Neither  has  the  complainant 
shown  anything  to  entitle  him  to  be  subrogated  in  the  place 
of  those  judgment  creditors  whose  liens  on  the  property  over- 
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reached  the  marriage.  If  the  complaiDani  had  actually  ad- 
vanced the  money  to  pay  off  those  judgments,  it  is  doubtful 
whether  he  would  have  been  equitably  entitled  to  be  substi- 
tuted in  their  place  without  some  conventional  arrangement  to 
that  effect  with  those  creditors.  It  is  only  in  cases  where  the 
person  advancing  moneyjbo  pay  the  debt  of  a  third  party,  stands 
in  the  situation  of  a  surety,  or  is  compelled  to  pay  it  to  protect 
his  own  rights,  that  a  court  of  equity  substitutes  Lim  in  the 
place  of  the  creditor,  as  a  matter  of  course,  without  any  agree- 
ment to  that  effect.  In  other  cases  the  demand  of  a  creditor, 
which  is  paid  with  the  money  of  a  third  person,  and  without 
any  agreement  that  the  security  shall  be  assigned  or  kept  on 
foot  for  the  benefit  of  such  third  person,  is  absolutely  extin- 
guished. Such  also  is  the  rule  of  the  civil  law,  although  by 
that  law  a  surety  paying  the  debt  is  subrogated  to  the  rights  of 
the  creditor  ipso /octo  :  Curiis  v.  KUcJiei,  8  Mart.  706;  Nolle  S 
Co.  v.  Their  Creditors,  19  Id.  602.  There  is  no  allegation  in 
the  complainant's  bill  that  any  part  of  the  purchase  money  of 
this  lot  has  been  applied  to  the  satisfaction  of  the  judgments, 
or  that  the  amount  due  thereon  luay  not  hereafter  be  levied 
upon  the  property  conveyed  by  James  McLean  to  the  trustees. 
On  the  other  hand,  it  is  expressly  shown  by  the  answer  that 
the  complainant  applied  the  purchase  money  of  the  lot  to  the 
payment  of  the  individual  debt  of  one  of  the  trustees,  who  had 
caused  the  trust  property  to  be  bid  in  for  his  own  benefit.  If 
the  court  should  give  the  complainant  the  benefit  of  those  judg- 
ments to  protect  his  title  to  this  lot,  the  creditors  might  not- 
withstanding proceed  and  sell  all  the  other  property  bound 
thereby,  and  in  which  the  defendant  is  also  entitled  to  dower, 
to  satisfy  the  same  claim.  One  of  the  counsel  for  the  defend- 
ant supposed  that  a  sale  under  a  judgment  obtained  before  the 
marriage  could  not  overreach  the  marriage  so  as  to  divest  the 
right  of  dower  of  the  wife.  But  as  to  this  he  was  under  a  mis- 
take. At  law  a  judgment  is  a  lien  on  and  attaches  itself  to  the 
whole  legal  estate  which  the  debtor  has  in  the  land  at  the  time 
of  the  docketing  of  the  judgment.  And  this  lien  can  not,  with- 
out the  assent  of  the  creditor,  be  detached  or  displaced  by  any 
species  of  alienation  or  by  any  subsequent  event  whatever.  The 
effect  of  the  judgment  is  the  same  in  equity,  except  that  a  pur- 
chaser under  the  judgment  will  take  the  land  subject  to  any 
equitable  claim  thereon,  which  was  prior  in  point  of  time  to  the 
judgment,  and  of  which  the  purchaser  had  notice  at  or  before 
the  sheriff's  sale  of  the  property:    1  Atk.  on  Conv.  508,  512; 
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Ex  parte  Hovoe,  1  Paige,  125  [19  Am.  Dec.  395].  In  the  present 
case,  however,  if  the  widow  should  be  compelled  to  pay  off  the 
prior  judgments  to  save  her  dower,  she  might  have  an  equitable 
claim  to  be  substituted  in  the  place  of  the  judgment  creditors, 
with  the  right  to  collect  the  amount  back  again  out  of  the 
estate  which  her  husband  had  at  the  time  of  the  marriage  ez- 
dusive  of  her  dower  therein.  And  if  the  creditors  have  released 
the  interest  of  the  husband  from  the  operation  of  the  judgments, 
so  that  she  can  not  protect  herself  by  a  substitution,  perhaps  a 
court  of  equity  would  not  allow  them  to  sell  her  dower  right  in 
the  land  to  satisfy  their  debts.  However  that  may  be,  I  am 
satisfied  this  complainant  has  not  shown  himself  to  be  entitled 
to  any  legal  or  equitable  bar  against  her  claim  of  dower  in  this 
particular  lot. 

The  defendant's  counsel  supposed  that  this  court,  having  the 
whole  case  before  it,  might  proceed  to  the  assignment  of  the 
dower.  But  I  do  not  understand  that  to  be  the  usual  practice 
of  the  court  in  such  cases.  Dismissing  the  bill  upon  the  merits, 
in  this  stage  of  the  suit,  will  undoubtedly  settle  the  rights  of 
the  parties  conclusively  as  to  all  the  questions  which  this  court 
has  now  been  called  on  to  decide.  But  the  injunction  must  be 
dissolved,  and  the  defendant  may  then  proceed  and  enforce  her 
rights  in  the  suit  at  law.  The  decree  will  declare  that  as  it  ap- 
pears from  the  pleadings  in  this  cause  that  the  defendant  was 
an  infant  at  the  time  she  executed  and  acknowledged  the  con- 
veyance of  the  twelfth  of  June,  1823,  to  the  trustees,  and  aa 
she  has  never  since  ratified  the  same,  it  was  void  as  against  her. 
That  she  is  neither  legally  nor  equitably  barred  of  her  dower  in 
the  house  and  lot  in  the  city  of  New  York,  in  the  bill  mentioned, 
but  is  entitled  to  the  same,  and  therefore  that  the  injunction 
be  dissolved,  and  the  complainant's  bill  be  dismissed  with  costs. 

Conveyances  bt  Marbied  Women,  When  Void. — See  I^osi  v.  Sin>jkton, 
12  Am.  Dec.  86,  and  note;  Philips  v.  Greeny  13  Id.  124,  aud  note;  Doe  v. 
Howland,  18  Id.  445,  and  note;  Martin  v.  Dwelly,  21  Id.  245.  a  id  note;  Bar* 
ueU  V.  Shaekleford,  22  Id.  100. 

Deed  by  Infant  Feme-covert  is  voidable  only  if  it  would  convey  the 
title  if  she  were  an  adult:  PhilipB  v.  Green^  13  Am.  Deo.  124;  Bool  v.  il/tjc, 
17  Wend.  130;  Mcllvaine  v.  Kadel,  30  How.  Tr.  104;  S.  C,  3  Robert,  437. 

Enforcement  in  Equity  of  Defectively  Executed  Instrument  by  Mar- 
EIED  Woman. — See  Martin  v.  Dwelhjy  21  Am.  Dec.  245,  and  note,  and  the 
discussion  in  the  note  to  Tieman  v.  Poor,  19  Id.  230. 

Payment  by  Note  of  a  Third  Person,  when  a  discharge  of  the  debt: 
Le  Page  v.  McCrea,  19  Am.  Dec.  469;  Glenn  v.  SmiUi,  20  Id.  452;  BanUi  v. 
Oarmo,  1  Sandf.  CIl  386,  where  the  language  of  Chancellor  Walworth  is 
quoted. 
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LiEH  OF  Judgments. — See  Coombs  v.  Jordan^  22  Id.  236,  and  note;  J<mtB 
r.  Jones,  18  Am  Dec.  327,  and  note  referring  to  other  decisions  on  the  sub- 
ject appearing  in  this  series.  Judgment  does  not  relate  back  to  the  beginning 
of  the  term  at  which  it  was  rendered,  so  as  to  create  a  lien  on  the  real  estate 
of  the  judgment  debtor  prior  to  its  rendition:  Pope  v.  Brandon,  20  Id.  49. 

Dower,  How  Affected  by  Sale  on  Execution  under  a  judgment  against 
the  husband:  See  note  to  Denn  v,  Frew,  22  Am.  Dec.  710. 

Upon  the  right  of  subrogation  where  one  has  paid  another's  debt,  the  piin* 
cipal  case  is  cited  in  Bryant  v.  The  American  Telegraph  Co.,  I  Daly,  581; 
Cole  V.  Malcolm,  66  N.  Y.  366.  In  Priest  v.  Cummings,  20  Wend.  349,  Chan- 
cellor Walworth  said:  "  Having  once  deliberately  examined  the  question,  and 
come  to  the  conclusion  that  an  infant  feme-covert  can  not  convey  an  interest 
in  lands  by  mere  acknowledgment  of  the  deed  before  a  judge  or  commissioner, 
it  is  only  neoessaiy  for  me'  to  say  that  I  have  not  heard  anything  on  the  ar> 
gument  of  this  case  to  induce  me  to  doubt  as  to  the  correctness  uf  the  daoit- 
ion  of  the  supreme  court  upon  that  point,  which  is  in  aooordance  with  tiw 
decision  in  the  case  referred  to  of  Sar^ord  v.  McLean^  3  Pttige^  121.'' 


Gboss  v.  Gboss. 

[8  Paios  Or.  189.] 

Ih  a  Husband's  Action  fos  Divobcb,  on  the  gronnd  of  his  wife's  adnlfesiyy 
chancery  has  power  to  decide  upon  the  legitimacy  of  the  children  bon 
and  begotten  after  the  commission  of  the  offense  charged  in  the  bill. 

The  Leoittmact  of  all  Children  Begotten  before  the  commencement  of 
the  suit  for  a  divorce  shall  be  presumed,  unless  the  contrary  be  sIkk  n. 
To  rebut  the  presumption  the  roost  satisfactory  and  convincing  pfoof, 
that  the  husband  could  not  be  the  father,  must  be  given. 

The  Ancient  Bule  that  the  Husband  mubt  be  Pbesuiobd  to  be  tha 
father,  if  he  was  within  the  four  seas  during  any  part  of  the  oboaI  period 
of  gestation,  has  been  long  since  exploded. 

To  Bastabdizb  the  Issue  of  a  Married  Woman  it  must  be  shown  be- 
yond all  reasonable  doubt  that  there  was  no  such  access  as  could  hav« 
enabled  the  husband  to  be  the  father  of  the  child. 

BxzuAL  Intercourse  is  to  be  Presumed  when  personal  access  is  not  dis- 
proved, unless  such  presumption  is  rebutted  by  satisfactory  evidence  to 
the  contrary;  and  where  sexual  intercourse  is  presumed,  or  proved,  the 
husband  must  be  taken  to  be  the  father  9f  the  child,  unless  there 
physical  or  natural  impossibility  that  such  intercourse  should  have 
duced  such  child. 

Although  Actual  Adultery  with  Other  Persons  is  established,  at  or 
about  the  commencement  of  the  usual  period  of  gestation,  yet  if  access 
by  the  husband  has  taken  place,  so  that  by  the  laws  of  naturs  he  may 
be  the  father  of  the  child,  it  nmst  be  presumed  to  be  his,  and  not  the 
child  of  the  adulterer. 

The  Wife's  Declarations  are  Admissible  in  connection  with  other  satis- 
factory proof,  to  establish  the  fact  of  adultery,  but  are  not  admisnbls 
to  bastardize  her  issue. 

Bill,  for  a  divorce  on  the  ground  of  adultery,  and  to  obtain  a 
decree  illegitimating  a  child  of  the  def endant,  bom  after  tlM 


Feb.  1832.]  Cboss  v.  Cross.  779 

eommiasion  of  the  offense  charged.  The  bill  was  taken  as  con« 
fessed,  and  heard  on  the  master's  report  of  testimony,  as  to  the 
facts  and  circumstances  charged  in  the  bill. 

J,  Fowera,  for  the  complainant. 

The  Chanoxllob.  The  fact  of  the  adultery,  as  charged  in  the 
bill,  is  sufficiently  proved ,  and  the  complainant  is  entitled  to 
the  usual  decree  dissolviag  the  marriage  contract,  bo  far  as  it  is 
binding  on  him.  The  only  question  is  as  to  the  legitimacy  of 
the  child  born  in  the  fall  of  1831.  The  revised  statutes  have 
authorized  the  court,  in  cases  of  this  kind,  to  decide  upon  the 
legitimacy  of  the  children  born  and  begotten  after  the  commis- 
sion of  the  offense  charged  in  the  bill:  2  Bev.  Stat.  145.  But  as 
these  questions  are  to  be  decided  upon  the  proofs  taken  in  the 
suit  between  the  husband  and  wife,  it  becomes  the  duty  of  the 
court  to  examine  those  proofs  with  the  most  rigid  scrutiny,  in 
order  to  prevent  the  rights  of  innocent  children  from  being 
sacrificed  by  the  misconduct  or  negligence  of  their  parents. 
The  statute  has  very  properly  declared  that  the  legitimacy  of 
all  children  begotten  before  the  commencement  of  a  suit  for  a 
divorce,  shall  be  presumed  until  the  contrary  is  shown.  And 
such  presumption  can  only  be  rebutted  by  the  most  satisfactory 
and  convincing  proof  that  the  husband  was  not  the  father  of  the 
child.  The  ancient  rule,  that  the  husband  must  be  presumed 
to  bo  the  father,  if  he  was  within  the  four  seas  during  any 
part  of  the  usual  period  of  gestation,  has  been  long  since  ex- 
ploded, and,  as  Justice  Qross  says,  ''on  account  of  its  absolute 
nonsense."  But  the  modern  rule,  which  is  marked  out  by  its 
good  sense,  is,  that  to  bastardize  the  issue  of  a  married  woman, 
it  must  be  shown  beyond  all  reasonable  doubt  that  there  was 
no  such  access  as  could  have  enabled  the  husband  to  be  the 
father  of  the  child.  The  rules  of  law,  as  laid  down  by  the  judges 
on  the  questions  propounded  to  them  by  the  house  of  lords,  in 
the  Banbury  Peerage  case,  1  Sim.  &  St.  153,  are  substantially 
these:  Sexual  intercourse  is  to  be  presumed  where  personal  ac- 
cess is  not  disproved,  unless  such  presumption  is  rebutted  by 
Batisfactory  evidence  to  the  contrary;  and  where  sexual  inter- 
course is  presumed  or  proved,  the  husband  must  be  taken  to  be 
the  father  of  the  child,  unless  there  was  a  physical  or  natural 
impossibility  that  such  intercourse  should  have  produced  such 
child:  See  The  King  v.  Lvffe,  8  East,  193;  Head  v.  Head,  1  Sim. 
&  St.  150;  Turn.  &  B.  138,  S.  C,  on  appeal.  Although 
actual  adultery  with  other  persons  is  established  at  or  about 
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the  commenoement  of  the  asoal  period  of  gestation;  jet»  if  oc- 
eess  by  the  husband  has  taken  phice,  so  that  by  the  laws  of 
nature  he  may  be  the  father  of  the  child,  it  mnst  be  pTeeumed 
to  be  his,  and  not  the  child  of  the  adalterer.  But  evea  that 
presumption  may  be  repelled,  where,  according  to  the  course 
of  nature,  the  husband  could  not  be  the  father  of  such  a  child; 
as  in  Wm  WhisterWs  case,  where  it  was  attempted  to  charge  a 
black  man  as  the  father  of  a  white  child,  bom  of  a  mulatto 
woman.  These  rigid  rules  in  relation  to  questions  of  legiti* 
macy,  are  necessary  to  be  adhered  to  for  the  protection  of  the 
rights  of  those  who  are  attempted  to  be  bastardized  without  any 
fault  on  their  part,  and  to  preservo  the  peace  of  families.  And 
it  is  particularly  important  that  they  should  be  strictly  enforced 
under  this  statute,  where,  in  almost  every  case,  the  child  whoee 
legitimacy  is  brought  in  question  is  of  a  very  tender  age^  and 
wholly  incapable  of  defending  its  rights. 

These  considerations  have  induced  me  to  look  into  the  proofs 
in  this  case  with  the  utmost  care.  And  in  deciding  thereon,  I 
lay  entirely  out  of  question  the  declarations  of  the  mother  that 
the  complainant  was  not  the  father  of  this  child.  Her  admia- 
sions  as  to  her  own  guilt  and  misconduct  may  be  admitted  in 
connection  with  other  satisfactory  proof  to  establish  the  fact  of 
adultery.  But  they  can  not  be  received  to  establish  the  fact  of 
non-access  by  the  husband  at  or  about  the  period  of  conception, 
and  thus  to  bastardize  her  issue.  Independent  of  that  testi- 
mony, however,  I  think  there  is  satisfactory  evidence  here  that 
the  complainant  could  not  have  been  the  father  of  this  child. 
The  wife  had  become  perfectly  abandoned  and  worthless,  and 
had  separated  from  her  husband  more  than  three  years  before 
the  birth  of  the  child.  It  appears  from  the  testimony  of  the 
complainant's  mother,  who  lived  in  the  house  with  him  during 
all  that  time,  that  the  defendant  never  called  at  the  house  more 
than  two  or  three  times  after  the  separation,  and  then  only  for 
a  few  minutes  in  the  day-time,  when  the  witness  was  present; 
that  for  eighteen  months  before  the  birth  of  the  child,  the  de* 
fendant  had  lived  in  another  town,  and  had  not  even  been  to 
the  complainant's  house  to  visit  her  children  during  that  time; 
and  that  the  husband  had  entirely  broken  off  all  intercourse 
witli  her  from  the  time  of  their  first  separation.  It  also  satis- 
factorily appears  that  the  defendant  had  sexual  intercourse 
with  several  persons  after  her  separation  from  her  husband,  and 
with  two  of  them  about  nine  months  previous  to  the  birth  of 
the  child;  and  with  the  one  who  is  supposed  to  be  the  fatliflr, 
repeatedly. 
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The  decree  must  therefore  declare  that  the  complainant  is  not 
the  father  of  the  child,  of  which  the  defendant  was  delivered 
in  the  fall  of  1831,  in  the  bill  in  this  cause  mentioned,  but  that 
the  said  child  is  illegitimate  and  a  bastard. 

Thb  Presttmftiok  is  alwats  in  Favor  of  Legitimaot,  and  can  not  bo 
overoome  by  mere  rumor:   VaugJuin  v.  Uliodes,  13  Am.  Dec  713. 

Husbaitd's  Declarations  that  a  Child  is  not  His,  are  not  admissible  to 
prove  illegitimacy  of  the  child:  Bowles  v.  Bingham,  5  Am.  Dec.  497. 

Cited  in  Van  Aernan  v.  Van  Aerman,  1  Barb.  Ch.  378»  as  showing  the  ex- 
tent to  which  presumptions  of  legitimacy  will  be  carried,  and  what  evidence 
is  sufficient  to  overcome  that  presumption.  In  Forest  v.  Forest,  3  Abb.  155, 
the  principal  case  is  further  cited  in  regard  to  what  inquiries  may  be  inserted 
in  settling  feigned  issues. 


Wilder  v.  Keeleb. 

[8  Pazoi  Oh.  167.] 

In  thb  Administbation  of  Leoal  Assets,  Chancery  adopts  equitable  rules, 
except  so  far  as  the  law  has  given  an  absolute  preference  to  one  class  of 
creditors  over  another. 

Where  there  are  both  Legal  and  Eqihtable  Assets  to  be  administered, 
chancery  can  not  deprive  a  creditor  of  his  legal  preference  as  to  the  legal 
assets  over  creditors  of  a  different  class;  but  if  he  has  been  partially  paid, 
it  will  not  permit  him  to  share  in  the  equitable  assets  until  other  credit- 
ors have  received  sufficient  to  put  them  on  an  equality  with  him. 

A  Joint  Creditor  of  a  Partnership  shall  not  be  permitted  to  prove  his 
debt  against  the  estate  of  an  individual  partner,  until  aU  the  separate 
creditors  of  that  partner  have  been  paid  out  of  his  estate. 

Cbedttobs  of  the  Several  Partners  can  not  claim  a  dividend  out  of  the 
joint  estate  until  all  the  partnership  creditors  are  paid,  and  then  they 
are  permitted  to  come  in  upon  the  surplus. 

BiFRESBNTATIVES  OF  A  DECEASED  PARTNER  CAN  NOT  BE  SUED  at  laW  for  tho 

partnerahip  debts;  the  suit  must  be  brought  against  the  survivors,  into 
whose  hands  the  partnership  effects  pass  by  survivorship,  for  the  pay- 
ment of  those  debts. 

Separate  Estate  of  Deceased  Partner  is  liable  at  law,  only  to  the  claiiUB 
of  separate  creditors;  in  equity,  creditors  of  the  partnership,  by  alleging 
the  insolvency  of  the  surviving  partners,  may  resort  to  a  deceased  part- 
ner's estate. 

Where  Joint  Creditors  were  to  Look  to  the  separate  property  of  the 
debtors  respectively,  for  payment,  and  where  the  surviving  debtor  was 
insolvent,  and  the  fund  to  be  distributed  was  equitable  assets,  it  would 
be  a  matter  of  course  to  permit  the  creditors  to  come  in  upon  the  fund 
with  the  separate  creditors  of  the  decedent  on  an  equality,  at  least  as 
to  one  half  the  debt;  otherwise  as  to  legal  assets. 

BioiTBiTiES  Held  bt  Partnership  Creditors  should  be  first  applied  toward 
the  discharge  of  their  respective  claims,  before  they  can  resoit  to  equi- 
table assets  of  a  deceased  partner. 
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Paatnership  Credtfobs  akk  EvrrrusD  to  Prove  their  whole  debts,  not- 
withstanding  any  secarities  they  may  have  from  third  persona  who  stand 
in  the  sitoation  of  mere  sureties  for  the  partnership. 

Same. — The  sureties  in  such  a  case  have  an  equity  that  the  creditor  should 
prove  his  demand  against  the  estate  of  the  principal  debtors,  and  againsfc 
the  separate  estate  of  each,  as  far  as  it  can  be  done  for  their  indenmity. 

Joint  Creditors  who  have  been  Partially  Paid  out  of  the  joint  estate^ 
can  not  share  equitable  assets  with  joint  creditors  who  have  reoeivsd 
nothing,  until  the  latter  have  been  paid  sufiScient  to  put  them  on  an 
equality  with  the  former. 

Where  a  Partner  is  Liable  not  onlt  as  Such,  but  also  as  indorser  for  the 
firm,  his  separate  estate  is  considered  l^gal  assets  for  the  payment  ol  the 
demand;  but  the  partnership  estate  being  primarily  liable,  most  first  be 
resorted  to  for  payment. 

A  Creditor  of  the  Partnership  is  always  entitled  to  whatever  he  can  ob 
tain  out  of  that  fund  in  the  hands  of  the  surviving  partner,  without 
relinquishing  his  security  against  the  separate  estate  of  the  deceased 
partner. 

Bill  filed  on  behalf  of  the  creditors  of  G.  F.  Lush,  deoeaaedy 
against  his  heirs  and  personal  representatives,  for  an  account 
and  distribution  of  his  personal  effects,  and  for  a  sale  of  hia 
real  estate  for  the  payment  of  his  debts.  Lush  was  partner 
with  Jessup  and  Vandenburgh,  of  the  firm  of  *'  Edwin  Jessup/' 
Shortly  after  Lush's  death,  Jessup  and  Vandenburgh  stopped 
payment,  and  made  an  assignment  of  the  partnership  effect  to 
D.  &  B.  Wood,  in  trust  for  the  creditors.  The  master,  to  whom 
the  cause  was  referred,  received  proof  of  debts  due  from  the 
firm  not  meutioned  in  the  assignment;  also  of  debts  due  from 
Lush  and  Vandenburgh  jointly,  and  from  Lush  individually. 
Against  the  complainants'  objection,  the  Farmers'  and  Me- 
chanics' Bank  were  allowed  to  make  proof  of  unpaid  amounts  on 
several  firm  notes,  indorsed  by  third  persons,  and  in  some  cases 
by  Lush.  The  bank  urged  its  right  to  prove  the  debts  on  the 
ground  of  protection  to  the  sureties.  A  debt  was  also  allowed 
by  the  master  in  favor  of  B.  Osborn  &  Co.,  although  it  appeared 
that  another  distinct  debt  to  that  firm  was  provided  for  by  the 
assignment.  It  also  appeared  that  the  complainants,  and  others 
who  had  come  in  to  prove  their  debts,  were  proceeding  in 
another  suit  as  judgment  creditors  of  the  surviving  partners, 
to  reach  the  property  not  assigned  to  D.  &  B.  Wood,  and  to  set 
aside  that  assignment  on  the  ground  of  its  not  being  executed 
by  both  the  surviving  partners  and  the  personal  representativea 
of  Lush.  Exceptions  were  taken  to*  so  much  of  the  report  aa 
admitted  proof  of  the  debts  of  the  Farmers'  and  Mechanics' 
Bank,  and  of  B.  Osborn  &  Co.     Pending  the  hearing,  an  oidor 
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was  made  directing  the  sale  of  the  estate,  and  the  bringing  of 
the  money  into  court. 

cT*.  Edwards,  for  the  complainants. 

H.  Bleecker,  for  the  Farmers'  and  Mechanics'  Bank. 

B.  B.  Wood,  for  Osborn  &  Co. 

The  Chahcellob.  I  have  bestowed  much  time  upon  the  ex- 
amination of  this  case,  with  a  view  to  settle  the  complicated 
equities  between  these  creditors  upon  the  general  principles 
which  govern  this  court,  and  consistent  with  the  rules  laid  down 
in  adjudged  cases.  Previous  to  the  decision  of  Chancellor 
Kent,  in  Thompson  v.  Brown,  4  Johns.  Ch.  619,  I  supposed  it 
was  well  settled  that  in  this  court  legal  assets  must  be  distrib- 
uted according  to  the  common  law,  in  a  due  course  of  adminis- 
tration, and  that  the  court  only  refused  to  give  a  preference  to 
one  debt  over  another  of  the  same  class;  that  is,  that  all  the 
judgments  against  the  decedent  which  were  not,  at  la^v ,  a  lien 
upon  the  fund  to  be  distributed,  must  be  paid  in  the  first  place, 
but  ratably  only,  and  without  regard  to  the  time  in  which  they 
were  entered;  and  debts  of  the  several  other  classes  in  the  same 
manner;  that  it  was  only  judgments  or  decrees  obtained  against 
the  personal  representatives,  which  gave  the  creditors  obtaining 
such  judgments  a  privilege  over  other  creditors  whose  debts  were 
originally  of  the  same  class.  I  supposed  this  was  the  meaning  of 
the  usual  decree  for  the  payment  of  the  debts  in  a  due  course  of 
administration,  and  without  preference  to  any;  and  that  the  ex- 
pression, "without  preference  to  any,"  only  meant  without  that 
preference  which  the  personal  representative,  or  heir  at  law,  had 
a  right  to  give  to  debts  of  a  particular  class  over  other  debts  of 
the  same  class,  previous  to  the  commencement  of  a  suit  against 
him.  As  the  principles  of  that  decision  are  now  incorporated  into 
the  revised  statutes,  2  Bev.  Stat.  87,  sec.  27,  it  is  not  necessary 
in  this  case,  and  may  not  be  in  any  other,  to  express  an  opinion 
as  to  the  law  as  it  existed  when  that  decision  was  pronounced. 
Here  were  no  judgments  against  G.  F.  Lush,  and  there  were 
no  specialty  creditors,  unless  he  had  given  a  bond  to  the  equity 
court  for  the  faithful  performance  oi  his  trust  as  guardian  of 
the  infants  in  the  partition  suit.  Vi  lether  he  had  given  such 
bond  or  not,  does  not  appear  from  the  report  *  of  the  master. 
But  I  believe,  as  the  law  then  stood,  the  guardian  (xd  litem  in 
the  equity  court  was  not  compelled  to  give  a  bond  and  security. 
If  the  fund  in  this  case  could  be  considered  equitable  instead 
of  legal  assets,  the  principles  adopted  under  the  English  bank- 
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rapt  lawB,  would  form  a  proper  guide  for  the  equitable  admiD- 
istration  of  the  fund.  Equitable  rules  also  are  adopted  by  this 
court  in  the  administration  of  legal  assets,  except  bo  far  as  the 
law  has  given  an  absolute  preference  to  one  class  of  creditors 
over  another.  Thus,  if  there  are  both  legal  and  equitable  assets 
to  be  administered,  although  this  court  can  not  deprive  a  cred- 
itor of  his  legal  preference  over  creditors  of  a  different  class, 
as  to  the  legal  assets,  yet  if  he  has  been  partially  paid  out  of 
such  assets,  he  will  not  be  permitted  to  receive  any  share  of 
the  equitable  assets  until  the  other  creditors  have  received  suf- 
ficient to  put  them  upon  an  equality  with  him.  And  when  that 
object  has  been  accomplished^  all  the  creditors  will  be  entitled 
to  come  in,  upon  the  assets  which  remain,  for  the  payment  of 
the  residue  of  their  debts  ratably:  Morrice  v.  Bank  of  England, 
Cases  Temp.  Talbot,  220. 

One  of  the  leading  principles  in  the  administration  of  the 
English  bankrupt  law  is,  that  a  joint  creditor  of  the  partner- 
ship shall  not  be  permitted  to  prove  his  debt  against  the  estate 
of  an  individual  partner  until  all  the  separate  creditors  of  that 
partner  have  been  paid  out  of  his  estate.  On  the  other  hand, 
the  creditors  of  the  several  partners  can  not  claim  a  dividend 
out  of  the  joint  estate  until  all  the  partnership  creditors  are 
paid,  and  then  they  are  permitted  to  come  in  upon  the  surplus: 
Ex  parte  Crowder,  2  Vern.  706;  Ex  paiie  Clay,  3  Ves.  238;  JSr 
parte  Barnard,  1  Glyn.  &  Jam.  309. 

This  is  precisely  the  legal  rule  which  would  control  the  dis- 
tribution of  the  funds  belonging  to  the  respective  estates 
upon  the  death  of  an  individual,  as  in  this  case.  It  is  well 
settled  that  the  representatives  of  the  deceased  partner  can  not 
be  sued  at  law  for  the  partnership  debts,  but  that  the  suit  most 
be  brought  against  the  survivors  into  whose  hands  the  partner- 
ship effects  pass  by  survivorship,  for  the  payment  of  those 
debts.  The  representatives  of  the  deceased  partner  are  only 
entitled  to  their  share  of  the  surplus,  and  that  share  alone  can 
be  reached  by  his  separate  creditors,  either  at  law  or  in  equity. 
On  the  other  hand,  the  separate  estate  of  the  deceased  partner 
in  the  hands  of  the  personal  representatives,  and  the  real  estate 
descended  to  the  heirs  at  law,  are  legal  assets,  which  the  sepa- 
rate creditors  ouly  can  reacbby  a  suit  at  law  against  the  admin- 
istrators or  the  heirs.  It  is  true  the  joint  creditors,  upon  an  al- 
legation of  the  insolvency  of  the  surviving  partners,  have  an 
equitable  right  to  come  into  this  court  to  compel  a  satisfaction 
of  their  debt  out  of  the  estate  of  the  deceased  partner.     This* 
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however,  is  an  equity  existiug  only  against  the  heirs  and  repre« 
sentatives  of  the  decedent,  but  not  again&t  Lis  separate  credit- 
ors. If  in  the  present  case  there  in  no  possibility  of  getting 
anything  from  the  surviving  partners,  and  the  joint  creditors 
have  received  nothing  on  account  of  their  debts  since  the  death 
of  Lush,  then,  indeed,  the  equities  of  the  joint  and  separate 
creditors  may  be  equal.  But  even  in  such  a  case  this  court  has 
no  power  to  deprive  the  separate  creditors  of  their  prior  right 
to  these  legal  assets  at  law,  for,  where  the  equities  are  equal, 
the  legal  right  must  prevail.  This  point  is  not  without  author- 
ity, although  I  have  been  surprised  that  so  little  is  to  be 
found  in  the  books  in  relation  to  a  question  which  must  have 
arisen  so  frequently. 

In  Ex  parte  Ellon,  3.  Yes.  240,  Lord  Rosslyn,  in  discussing 
the  right  of  a  separate  creditor  to  come  in  upon  the  joint  estate, 
Bays  he  has  always  uuderstood  it  as  settled  by  a  great  variety  of 
cases,  not  only  in  bankruptcy,  but  upon  general  equity,  that 
the  joint  estate  is  applicable  to  partnership  debts,  and  the  sep- 
arate estate  to  separate  debts.     In  Oray  v.  Chiswell,  9  Yes.  118, 
under  a  decree  for  administering  the  estate  of  a  deceased  part- 
ner. Lord  Eldon  followed  the  rule  in  bankruptcy,  and  held  that 
the  creditors  of  the  joint  estate,  which  was  insolvent,  could  not 
come  in  for  a  share  of  the  separate  estate  of  the  decedent  until 
the  separate  creditors  had  been  paid.    It  is  true  that  in  the  recent 
case  of  Cowed  v.  Sikes,  2  Buss.  19,  Lord  Eldon,  by  consent  of 
parties,  after  he  had  resigned  the  seals,  and  in  opposition  to  the 
decision  of  the  late  Lord  Qifford,  master  of  the  rolls,  permitted 
a  joint  creditor  to  prove  his  debt  against  the  separate  estate  of 
one  of  the  joint  debtors  who  had  died  after  interlocutory  judg- 
ment obtained  against  him  at  law.     Even  in  that  case,  however, 
the  deliberate  judicial  opinion  of  Lord  Gifford  is  entitled  to 
as    much  weight  as  the   extrajudicial    authority  of   the   late 
lord  chancellor.     It  is  indeed  a  little  singular  that  Lord  Eldon 
should  have  arrived  at   such  a   conclusion,   even  under  the 
peculiar  circumstances  of  that  case,  after  the  surprise  he  had 
expressed  a  few  years  before,  that  courts  of  equity  ever  should 
have  given  a  remedy  against  the  estate  of  a  deceased  debtor, 
where  the  creditor  had  neglected  to  secure  a  legal  right  by  a 
several  as  well  as  a  joint  contract;  See  Ex  parte  Kendall,  17 
Yes.  519.     I  can  not,  however,  concur  with  his  lordship  in  the 
expression  of  surprise  at  the  adoption  by  the  court  of  chan- 
cery of  such  a  plain  and  obvious  principle  of  equity,  so  far  as 
regards  the  joint  creditor  and  the  representatives  of  the  de- 
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cedent.  I  have  only  been  Bnrprieed  tbat  the  principle  had  not 
been  adopted  by  some  of  the  learned  and  distinguished  judges 
who  adorned  the  English  court  of  chancery  at  a  much  earlier 
period. 

But  the  case  of  CoweU  y.  Sikes^  even  if  regarded  as  good 
authority  against  the  opinion  of  Lord  Gifford,  does  not  in 
reality  conflict  with  the  decision  of  Lord  Eldon,  in  Oray  v. 
Chiswell,  made  twenty-four  years  previous.  In  the  one  case 
there  was  originally  not  only  a  joint  debt,  but  also  a  joint  fund 
for  the  payment  thereof.  In  the  other  there  was  only  a  joint 
indebtedness;  but  the  debtors  were  not  partners^  and  there 
never  was  a  joint  fund  out  of  which  the  debt  could  have  been 
collected.  It  must  therefore  have  been  the  original  under- 
standing of  tbe  creditors,  at  the  time  that  debt  was  contracted, 
that  in  case  of  default  of  payment,  they  were  to  look  to  the 
separate  property  of  the  debtors  respectively  for  the  payment  of 
their  demand.  In  such  a  case,  if  the  fund  to  be  distributed 
was  equitable  assets,  and  the  survivor  was  insolvent,  so  that 
nothing  could  be  obtained  from  him,  it  would  be  a  matter  of 
course  to  permit  the  creditors  to  come  in  upon  the  fund  with 
the  separate  creditors  of  the  decedent,  upon  the  footing  of 
equality,  at  least,  as  to  one  half  of  the  debt.  But  if  the  fund 
was  legal  assets.  Lord  Gifford  was  right  in  refusing  to  permit 
the  petitioners  to  deprive  the  separate  creditors  of  the  prefer- 
ence which  had  been  given  them  by  law.  In  the  case  now 
under  consideration  there  was,  at  the  death  of  G.  F.  Lush,  a 
large  joint  fund  belonging  to  the  partnership,  out  of  which  the 
joint  creditors  were  entitled  to  a  priority  of  payment,  and  out 
of  which  several  of  the  joint  creditors  who  have  come  in  under 
this  decree,  have  actually  secured  a  portion  of  their  debta. 
Nothing  but  an  unbending  rule  of  law  should,  under  such  cir- 
cumstances, induce  the  court  to  permit  them  to  come  in  for 
the  residue  of  their  debts,  ratably,  with  the  separate  creditois. 

The  amount  of  the  fund  which  will  remain  after  paying  the 
separate  creditors,  being  a  fund  which  could  not  be  reached  at 
law  by  the  joint  creditors  whose  remedy  burvived  against  the 
surviving  partners  alone,  must  be  considered  in  the  nature  of 
equitable  assets,  and  must  be  distributed  among  the  joint  cred- 
itors upon  the  principle  of  this  court  that  equality  is  equity. 
In  the  application  of  this  principle,  reference  must  be  had  to 
the  situation  of  the  parties  at  the  death  of  G.  F.  Lush.  Any 
security  which  these  creditors  then  held  belonging  to  the  part- 
nership or  principal  debtors  must  be  first  applied  to  the  pay« 
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ment  of  their  respeotive  debts,  as  far  as  it  will  go,  and  bacb 
creditors  will  then  be  permitted  to  come  in  for  the  residue  ol 
those  debts,  upon  terms  of  equality  with  the  oCr>er  joint  cred- 
itors upon  this  equitable  fund:  Ex  parte  Biockbum,  10  Yes. 
204;  Ex  parU  Beid,  Buck's  Cas.  239;  Expartv  BcUhbone,  3  Madd. 
134. 

The  creditors  are,  howeyer,  entitled  to  /rc^ve  for  their  whok 
debts,  notwithstanding  any  securities  thej  may  have  from  third 
persons  who  stand  in  the  situation  of  mere  sureties  for  the 
partnership:  Ex  parte  Ooodman,  3  Madd.  373;  Ex  parte  Parr ^  1 
Bose,  76.  The  sureties  in  such  a  case  have  an  equity  that  the 
creditor  should  prove  his  demand  against  the  estate  of  the 
principal  debtors  and  against  the  separate  estate  of  each,  as  fax 
as  it  can  be  done  for  their  indemnity.  It  is  therefore  the  duty 
of  the  bank,  in  this  case,  to  obtain  what  it  can  from  the  estate 
of  O.  F.  Lush,  as  one  of  the  partners,  notwithstanding  it  has 
the  collateral  security  or  subsequent  indorsements  of  third 
persons  standing  iu  the  situation  of  sureties  for  the  firm  and 
for  the  several  partners.  But  those  creditors  of  the  joint  estate 
who  have  obtained  security  or  satisfaction  for  any  part  of  their 
debts  out  of  the  joint  estate  since  the  death  of  Lush,  will  not 
be  permitted  to  come  in  ratably  upon  these  equitable  assets^ 
with  the  other  joint  creditors  who  have  obtained  nothing;  nor 
until  the  last-mentioned  creditors  have  received  sufficient  out 
of  the  estate  to  put  them  all  upon  the  terms  of  equality. 

Applying  these  principles  to  the  claim  of  B.  Osborn  h  Co.  ^ 
it  follows  that  that  company  is  not  entitled  to  come  in  upon 
terms  of  equality  with  those  creditors  of  the  partnership  who 
have  received  nothing  from  the  company  funds  since  the  death 
of  Lush.  It  is  true,  B.  Osborn  &  Co.  have  received  nothing 
on  account  of  the  particular  debt  which  they  proved  before  the 
master.  But  in  equity  it  can  make  no  difference  whether  the 
claim  of  a  creditor  against  the  estate  consisted  of  several  dis- 
tinct items  of  debt,  or  was  all  embraced  in  one  note  or  account. 
If  these  creditors  have  received  the  whole  or  the  greater  part 
of  one  of  their  demands  out  of  the  funds  which  were  primarily 
liable  for  the  payment  of  the  partnership  debts,  their  other 
demands  should  be  postponed  until  the  other  creditors  have 
received  an  equal  proportion  of  the  whole  of  their  demands 
also.  If  these  creditors  wish  to  come  in  upon  the  residue  of 
the  fund  which  may  remain  after  payment  of  the  separate  cred* 
itors  of  Lush,  it  must  be  referred  back  to  the  master  to  ascer* 
tain  the  whole  amount  of  all  their  demands,  including  interest 
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thereon  up  to  the  date  to  which  interest  is  cast  in  the  present 
report,  and  also  to  report  the  amount  which  has  been  paid  or 
secured  on  account  of  those  demands,  out  of  the  partnership 
funds,  since  the  death  of  Lush;  the  amount  of  such  secoritj 
to  be  ascertained  by  a  sale  thereof,  as  hereafter  mentioned. 

As  it  appears,  however,  that  the  fund  assigned  to  D.  &  B. 
Wood,  for  the  payment  of  certain  preferred  creditors  of  the 
company,  is  in  litigation  between  them  and  the  present  com- 
plainants and  other  creditors  who  have  come  in  under  this  de- 
cree, nothing  can  be  paid  to  any  of  those  creditors  until  it  ia 
ascertained  by  the  result  of  that  litigation  which  party  is  enti- 
tled to  that  fund.    The  shares  of  the  creditors  who  haye 


nothing,  and  who  can  not  in  any  event  receive  anything  from 
the  partnership  funds,  can  in  the  mean  time  be  apportioned 
and  paid  over  to  them  at  the  same  time  when  the  amounts  due 
to  the  separate  creditors  of  Lush  are  distributed  and  paid;  re- 
serving to  them  a  right  to  a  further  distribution,  if  the  result  of 
that  litigation  makes  it  proper. 

The  claim  on  the  part  of  the  bank  presents  a  different  ques- 
tion. It  appears  by  the  report  of  the  master,  that  upon  a  part 
of  the  notes  held  by  that  institution  at  the  death  of  G.  F.  Lush, 
be  was  not  only  holden  jointly  as  a  partner,  but  that  he  was 
also  separately  and  individually  liable  as  the  indorser.  As  his 
heirs  and  personal  representatives  could  be  sued  at  law  upon 
these  indorsements,  it  follows,  from  what  has  been  previously 
said,  that  as  to  those  particular  notes  the  separate  estate  of 
Lush  is  to  be  considered  as  legal  assets.  The  joint  estate,  how- 
ever, was  primarily  liable,  and  whatever  has  been  paid  or  se* 
cured  to  the  bank  out  of  that  fund  must  be  first  applied  towards 
the  payment  of  all  the  notes  held  by  the  bank,  ratably.  The 
balance  remaining  due  on  the  particular  notes  indorsed  by 
6.  F.  Lush  will  then  form  a  legal  debt,  and  will  be  entitled  to 
priority  of  payment  as  against  the  joint  debts  due  to  the  other 
creditors  of  the  firm.  A  creditor  of  the  joint  estate  is  always 
entitled  to  whatever  he  can  obtain  out  of  that  fund  in  the  hands 
of  the  surviving  partner,  without  relinquishing  his  security 
against  the  separate  estate  of  the  deceased  partner:  Ux parte 
Peacock,  2  Qlyn.  &  Jam.  27;  Ex  parte  Ladbroke,  2  Id.  81;  Ex 
parte  Wildman,  1  Atk.  109.  In  this  case,  however,  the  balance 
due  on  the  notes  not  indorsed  by  Q.  F.  Lush  can  only  come  in 
as  an  equitable  claim  upon  the  fund  which  may  remain  after 
the  payment  of  the  separate  creditors.  If,  therefore,  the  bank 
obtains  a  legal  preference  against  the  estate  of  6.  F .  Lush,  by 
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means  of  his  separate  indorsement  on  some  of  these  notes,  tbnt 
institution  will  have  no  claim  on  account  of  the  notes  not  so  in- 
dorsed, until  the  other  joint  creditors  have  received  enough  to 
place  them  upon  a  footing  of  perfect  equality.  It  must  therefore 
be  referred  back  to  the  master,  to  ascertain  the  amount  due  on 
the  notes  thus  indorsed,  after  deducting  the  amount  already 
received  or  secured,  as  aforesaid,  out  of  the  joint  estate. 

There  can  be  no  division  or  distribution  of  the  fund  until  the 
value  of  that  portion  of  the  securities  which  remains  in  the 
hands  of  D.  &  B.  Wood  is  ascertained;  and  if  the  parties  caa 
not  agree  upon  that  amount,  the  interest  of  the  bank  in  those 
securities  must  be  sold,  uuder  the  direction  of  the  master,  and 
the  produce  of  that  sale  credited  on  the  demands.  This  course 
was  pursued  in  the  case  of  Beid  Ex  parte.  Buck  B.  C.  239,  and 
Ex  parte  Richardson,  14  Yes.  188,  where  the  balances  which  the 
creditors  were  entitled  to  prove  could  not  be  ascertained  in  auy 
other  way. 

As  I  can  see  very  little  benefit  which  will  result  to  any  of  these 
creditors  by  further  litigation,  in  relation  to  the  fund  assigned 
to  D.  &  B.  Wood,  I  would  suggest  to  the  parties  the  propriety 
of  dismissing  the  bill  filed  against  them,  so  far  as  respects  the 
assigned  fund,  and  to  pay  the  costs  of  both  parties  in  that  suit 
out  of  the  fuuds  of  the  joint  estate  in  the  hands  of  a  receiver,  if 
there  is  sufficient  for  that  purpose;  and  to  have  the  residue  of 
the  joint  estate  in  his  hands  distributed  among  the  creditors  of 
the  partnership  who  have  come  in  under  this  decree.  The  par- 
ties can  then  ascertain  their  several  rights,  in  this  suit,  upon 
the  principles  above  declared;  and  by  that  means  this  estate 
may  be  distributed,  without  further  delay,  among  the  several 
parties  entitled  thereto.  In  that  case  the  costs  of  all  the  par- 
ties in  this  suit  will  be  paid  out  of  the  fund  which  is  under  the 
control  of  the  court  in  this  cause,  before  distribution. 


PABTirBBSHnp  CBBDrroRS,  When  may  Resort  to  separate  estate  of  part* 
nera:  Morgan  v.  HU  CredUors,  and  note,  20  Am.  Dec.  262.  A  joint  creditor 
can  not  reach  the  individual  estate  of  the  deceased  partner  until  all  the  sepa- 
rate creditors  are  satisfied:  North  River  Bank  v.  Stewart^  4Bradf.  257;  S.  G.» 
4  Abb.  409. 

Sepabats  Creditors  of  Partners,  vhen  may  resort  to  firm  funds:  Mor-^ 
gan  v.  Hut  Creditors,  and  note,  supra. 

Partnership  Estate  must  First  be  Applied  to  partnership  debts,  and 
separate  estates  of  the  partners  to  individual  debts:  Morgan  v.  His  Cred* 
Hots,  and  note,  supra,  where  reference  to  other  examinations  of  the  subject 
oocarring  in  this  series  will  be  found;  Hewitt  v.  NorUirup,  75  N.  Y.  509;  S.  C, 
9  Hon,  645;  Barlow  v.  Mytrs,  3  Id.  723;  S.  C.  0  N.  Y.  S.  C.  (T.  &  C.)  186t 
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2f organ  ▼.  Shidmore,  3  Abb.  N.  G.  94,  in  note,  111;  PcL^fne  ▼.  Matthews^  6 
Paige,  20;  Kirby  v.  Sehoomaker,  3  Barb.  Ch.  49,  where  the  principle  la  said 
to  be  confined  to  cases  where  the  fnnda  are  in  the  hands  of  assignees  for  dis- 
tribution: Greefitpood  v.  Brodhead,  8  Barb.  597;  Fassett  v.  Tallmadge,  18 
Abb.  53;  SeoU  v.  Guthrie,  10  Bosw.  425;  Much  v.  AlUn,  17  N.  T.  302,  when 
the  mle  is  stated  to  apply  to  the  distribution  of  equitable  assets  only. 

Deceased  Pabtner's  BEPRBSENTATiyBS,  When  mat  be  Sued:  BurgwiM 
▼.  Ho9tler*s  Adm*rs,  I  Am.  Dec.  682,  and  note;  AUop  v.  MatJier,  21  Id.  703; 
•nd  note.  Where  the  suit  is  upon  the  original  indebtedness,  equity  will  not 
interfere  unless  the  survivor  is  insolvent:  MoreJtotue  v.  Ballou,  16  Barb.  29L 

In  Morgan  v.  Skidmore,  3  Abb.  N.  0.  Ill,  one  principle  asserted  in  Wiider 
▼.  KeeUr  is  adopted  as  follows:  **  A  creditor  holding  the  joint  obligation  of 
m  firm,  and  also  the  separate  obligation  of  one  of  the  copartners,  as  surety 
for  the  same  debts,  is  entitled  to  payment  out  of  the  partnership  assets,  in 
preference  to  the  individual  creditors  of  the  partners;  and  if  he  fails  to  ob- 
tain payment  out  of  those  assets,  he  is  entitled  to  preference  over  the  other 
partnership  creditors  in  the  distribution  of  the  separate  estate  of  the  iiidi- 
▼idual  partner." 


Tabbell  v.  Gbioos. 

[3  Pazox  Gh.  907.] 

Upon  Execution  under  a  Judgment  op  a  Federal  Court  retained  nn- 
satisfied,  the  judgment  creditor  can  not  seek  the  aid  of  a  state  court  of 
chancery  to  reach  the  equitable  assets  of  the  debtor. 

Judgments  of  a  Court  op  the  United  States  do  not  stand  upon  hig^ei 
ground  in  this  respect  than  the  judgments  of  the  courts  of  a  sister  state. 

Bill  to  reach  the  equitable  assets  of  the  defendaot,  the  com- 
plainant having  obtained  a  judgment'in  the  circuit  coart  of  the 
United  States  for  the  southern  district  of  New  York,  upon 
which  an  execution  had  been  returned  unsatisfied.  The  cause 
iB^as  heard  on  demurrer  to  the  bill. 

D.  D,  Fidd^  for  the  complainant. 

<?.  C  Goddard,  contra. 

The  Chakoellor.  This  court  is  called  upon  to  aid  the  com* 
plainant  in  the  collection  of  a  judgment  obtained  in  one  of  the 
federal  courts,  and  no  equitable  ground  for  the  interference  of 
this  court  is  alleged  in  his  bill,  except  the  mere  fact  that  a  judg- 
ment has  been  recovered  in  that  court,  and  that  an  execution 
issued  thereon  has  been  returned  unsatisfied.  The  thirty-eighth 
section  of  the  title  of  the  revised  statutes  relative  to  the  court 
of  chancery,  2  Bev.  Stat. ,  173,  authorizes  such  a  bill  by  a  party  in 
whose  favor  an  execution  at  law  has  been  returned  unsatisfied. 
Although  the  language  of  the  statute  is  general,  it  never  could 
liave  been  the  intention  of  the  legislature  to  authorize  the  par* 
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ties  to  foreign  jadgments  to  come  into  this  court  in  the  first  in- 
stance merely  upon  the  return  of  an  execution.  It  has  been 
repeatedly  decided  that  this  section  of  the  revised  statutes  is 
not  introductory  of  a  new  principle,  but  is  only  in  affirmance 
of  what  was  considered  by  the  court  of  dernier  resort  the  Int- 
imate jurisdiction  of  the  court  of  chancery  previous  to  the 
adoption  of  the  revised  statutes.  This  court,  upon  the  prin- 
ciple of  comity,  has  gone  so  far  as  to  compel  a  discovery  from 
persons  residing  within  its  jurisdiction,  in  aid  of  the  prosecu- 
tion or  defense  of  a  suit  pending  in  the  court  of  a  sister  state. 
And  I  am  not  prepared  to  say  it  might  not,  upon  the  same 
principle  of  comity,  interfere  to  aid  the«parties  in  the  collection 
of  a  judgment  of  a  court  of  the  United  States,  or  of  a  sister 
state,  upon  any  sufficient  grounds  of  equity  appearing  upon  the 
face  of  the  bill  to  show  that  the  exercise  of  such  a  jurisdiction 
was  necessary  to  prevent  a  failure  of  justice.  Without  intend- 
ing to  express  a  definite  opinion,  however,  on  that  subject,  I 
am  satisfied  there  is  not  a  sufficient  foundation  laid  in  this  case 
for  the  exercise  of  the  jurisdiction  of  this  court. 

There  is  nothing  in  a  judgment  of  a  court  of  the  United 
States  to  place  it,  in  this  respect,  upon  any  higher  ground  than 
the  judgments  of  the  courts  of  a  sister  state.  And  the  fact  that 
the  court  in  which  this  judgment  was  rendered  was  sitting 
within  the  limits  of  our  own  state,  can  not  give  the  plaintiff  any 
better  claim  to  this  particular  remedy  than  he  would  have  had 
if  the  judgment  had  been  rendered  in  any  other  state  or  terri- 
tory of  the  United  States. 

It  is  not  stated  or  even  suggested  by  this  complainant  that 
he  has  not  an  adequate  remedy,  precisely  of  the  same  nature  as 
he  is  now  seeking  here,  by  an  application  to  the  equity  side  of 
the  circuit  court.  But  whether  he  has  or  not,  he  voluntarily 
sought  his  remedy  in  a  court  of  special  and  limited  jurisdiction, 
and  he  must  now  be  satisfied  with  such  measure  of  justice  as 
the  courts  of  the  United  States  think  proper  to  mete  out  to  him. 
If  the  complainant  had  thought  proper  to  trust  his  rights  to  the 
decision  of  the  state  court  in  the  first  instance,  he  might  have 
filed  his  bill  here  upon  the  return  of  his  execution  unsatisfied, 
for  the  purpose  of  obtaining  an  equitable  execution  of  the  judg- 
ment. He  may  now  have  the  same  relief  by  commencing  an 
action  of  debt  on  his  judgment  in  the  state  court,  and  exhaust- 
ing his  remedy  at  law  by  execution  against  the  property  of  the 
defendant,  according  to  the  laws  of  the  state. 

Upon  this  first  ground  of  objection  I  am  satisfied  that  the 
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oourt  onght  not  to  take  jarisdiotioii  of  this  case,  and  it  is  there- 
fore unnecessary  to  examine  any  of  the  other  causes  of  demurrer 
assigned  by  the  defendant. 
The  complainant's  bill  must  be  dismissed  with  costs. 

Cbxditobs'  Bill  on  Judgment  of  Fxdeiial  Coubt. — ^The  deciaioii  of  the 
principal  case  is  adopted  in  Tompkins  v.  Purcell,  12  Han,  662,  664»  Jadg» 
IsgallB  Baying:  "We  do  not  diBCOver  that  this  decision  has  been  oveiraled  or 
its  soimdness  even  questioned.  And  the  court  in  that  case  held  that  the  seo- 
tion  in  the  revised  statutes,  relied  upon  as  working  a  change  in  the  role,  did 
nothing  more  than  provide  for  the  docketing  of  federal  judgment^  without 
making  them  judgments  of  the  state  court.  The  section  referred  to,  2  Bev. 
Stat  645,  p.  470,  sec  89,  provides:  'Transcripts  of  judgments  rendered  in 
this  state,  in  any  court  of  th^  United  States,  duly  certified  by  the  clerk  of 
such  court,  may  be  filed  and  docketed  by  the  clerk  of  any  county  in  this 
state,  in  the  same  manner  as  judgments  rendered  in  the  supreme  oomrt  of  this 
state.' "    The  same  doctrine  is  laid  down  in  Sleere  v.  ffoagUind^  39  HL  264. 

But  in  BuUiU  v.  Taylor,  34  Miss.  708,  743,  and  in  Brown  v.  Bates,  10  Ala. 
432;  440,  a  contrary  rule  prevailed.    In  the  former  case,  Judge  fisher  aaid* 
on  behalf  of  his  brethren:  "While  a  judgment  of  the  United  States  may,  in 
some  respects,  be  regarded  as  a  foreign  judgment,  it  is  not  so  in  the  full  aansa 
of  the  term.     Such  judgments  may  be  enforced  by  execution  against  the 
property  of  the  debtor,  like  state  judgments,  and  indeed  they  are  in  the  main 
regulated  by  state  laws.    It  is  only  necessary  to  maintain  the  bill  to  make 
the  same  allegations  in  regard  to  these  judgments,  which  would  be  made  in 
regard  to  judgments  of  the  state  court,  that,  in  consequence  of  the  fraod, 
the  remedy  had  become  ineffectual  by  execution  at  law."    And  in  the  second 
of  the  above  cited  decisions,  Collier,  0.  J.,  answers  to  one  of  the  points 
raised  sgainst  the  bill:  '*But  what  objection  can  there  be  to  the  interpositioii 
of  a  state  court  in  such  a  case,  where  it  has  jurisdiction  over  the  defendant 
and  the  subject-matter?    It  can  not  possibly  lead  to  a  conflict  between  the 
tribunals.    The  proceedings  in  equity  are  consequential  and  auxiliary.    They 
by  no  means  affect  the  judgment.    After  the  filing  of  a  creditor's  bill,  the 
complainant  may  take  out  a  new  execution,  and  levy  upon  the  defendant's 
property,  and  if  it  is  insufficient  to  satisfy  the  judgment^  he  will  not  be  com- 
pelled to  elect  either  to  dismiss  his  bill  or  abandon  his  execution.    But  he 
may  proceed  in  chancery  to  collect  the  residue  of  the  debt,  which  can  not  be 
made  by  a  sale  of  the  property  on  the  new  execution:  8  Paige,  130.    So  it 
has  been  held  that  after  the  return  of  an  execution  unsatisfied,  the  plaintiff 
may  file  a  creditor's  bill,  although  he  has  subsequently  issued  another  exeea- 
tion  in  another  county,  which  has  not  been  returned,  unless  such  exeeatioQ 
has  been  levied  upon  property  sufficient  to  satisfy  the  amount  due:  6  Paiges 
273.    The  bill  then,  in  the  present  case,  does  not  in  any  manner  interfere 
with  the  control  of  the  federal  court  over  its  judgments,  or  the  process  that 
may  be  issued  thereon;  but  it  is  intended  rather  to  aid  in  obtaining  aatisfae- 
tion  of  them.    We  can  discover  no  want  of  equity  having  referenoe  to  the 
tribunal  in  which  the  judgments  were  obtained."    See  Freeman  on  Ezemi- 
tions,  sec  427t 
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Acknowledgment,  to  revive  debt,  588. 
Actios,  by  heir  for  personalty,  201,  202. 

by  heir  for  realty,  200. 

by  state  treasurer  for  funds  payable  to  him,  342. 
AoEKT,  consideration  for  services,  when  prerequisite  to  liability  for  negleoti 
325. 

gratuitous,  liability  of,  325,  326. 

skill,  liability  for  want  of,  326. 

without  reward,  325. 
Alluvion,  lands  formed  by,  how  to  be  divided,  536. 
Arm  op  the  Sea,  ownership  of  soil  under,  682. 
A&<<iON&iENT  FOR  Creditoi:s,  moral  or  legal  fraud  aroido,  70. 

reservation  in,  for  debtor's  family,  71. 

Bankruptcy,  eflect  on  state  laws  of  passage  of  act  of,  by  congress,  351 

power  of  congress  over,  not  exclusive,  347,  348. 

power  of  state  legislature  over,  347,  349. 

See  Insolvency. 
Bona  Fide  Purchaser,  from  fraudulent  vendee,  613. 
Bonds,  corporation  may  execute,  741. 

when  pass  by  donatio  murlis  causa,  600. 

Choses  in  Action,  delivery  essential  to  gift  of,  605. 

when  pass  by  donatio  martin  cauna^  603. 

when  pass  by  gift  inter  vivo.%  004. 
CJonditional  Sale,  vendee's  right  to  resell,  685. 
Consideration,  parol  evidence  to  prove  want  of,  626. 

meritorious,  what  is,  427. 

requisite  to  sustain  suit  for  specific  performance,  424. 
Constitutionality  of  laws  requiring  registration  of  voters,  642-651. 

of  state  insolvent  laws,  347-358. 
Contracts,  discharge  of  by  state  insolvent  laws,  347-358. 
Contributory  Negligence  in  using  highway,  669. 

precludes' recovery  of  damages,  669. 
Corporations,  conveyance  by,  authority  to  make,  how  given,  741, 

conveyance  by,  form  of  signing,  746. 

conveyance  by,  general  agent  has  no  power  to  make,  744, 

conveyance  by,  limitation  of  right  of,  741. 

conveyance  by,  must  be  in  prescribed  form,  742. 
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CoBFORATioir8»  ooQveyaiice  by,  power  to  ezecate,  740. 

conveyance  by,  power  to  make  may  be  del^pated  to  a  oommitfeea,  7^ 

conveyance  by,  who  may  authorize,  742. 

conveyance  by,  who  may  make,  742. 

conveyance  need  not  contain  recital  of  the  anthority  to  makea  74ft 

conveyance,  itockholden  can  not  anthoriae,  745. 

mortgage  by,  741. 

note  of,  741. 

■ale  by,  of  all  its  property,  741. 

■eal  of,  prima/acie  proof  of  anthority,  745b 

■eal  of,  proof  of  moat  be  made,  747. 
Co/rsNANT's  Remedy,  when  one  receives  all  the  renta,  lOiL 
Chsditok's  Bdll  on  judgment  in  federal  coorti  792. 

Dedication  of  land  to  public  use,  233. 
Deed  by  corporation,  740. 

by  corporation,  how  and  by  whom  to  be  made,  740  74ft 

limitation  on  power  of  corporation  to  make,  741. 
Detikition  of,  constructive  notice,  47,  49. 

of  local  statute,  543. 
Division  of  water  flats  and  lots,  how  made,  63ft 
Donatio  Mortis  Causa,  by  destruction  of  note^  OOft 

delivery,  essential  to,  605. 

doctrine  of,  originally  confined  to  things  tnmafenble  by  deiivsty,  00ft 

doctrine  of,  whence  bonowed,  000. 

donor's  estate  not  liable  for  his  indonemeni,  00ft 

donor's  note  to  donee,  606. 

of  bonds,  000. 

of  certificate  of  deposit,  003. 

of  certificate  of  stock,  00ft 

of  choses  in  action,  003. 

of  coupons,  60ft 

of  deposit  note,  603. 

of  life  insurance  policy,  603 

of  note  payable  to  order,  600,  001. 

of  savings-bank  book,  003. 
Donee,  aid  of,  in  equity,  429. 
DowEB,  conveyance,  what  sufficient  to  bar,  087. 

jointure  no  bar  to,  182. 
Dbunkenness,  effect  on  contract,  379. 

Egunr,  mistake  of  law  as  ground  for  relief,  164. 

requires  provision  for  benefit  of  wife,  565. 

statute  of  limitations  in,  755. 
Estoppel  of  surety  to  deny  that  his  principal  is  an  officer,  521. 
Executor  and  Administrator,  personalty  vests  in  at  common  laW|  SOI 

personalty,  statute  requiring  distribution  of,  201. 

Federal  Courts,  creditor's  bill  in  aid  of  judgment  of,  792. 

judgments  of,  are  not  foreign,  792. 
Flats,  how  divided  between  adjoining  proprietors,  53ft 
Fraudulent  Purchase,  other  purchases  as  evidence  of,  61ft 
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Peauduuknt  Traksfxr,  judgment  aad  execution  essential  to  atiavk  itu.  :i()*2 

Oirr,  aid  of,  in  equity,  426,  429. 

aid  of,  in  equity,  where  possession  is  taken  and  improvements  uukIo.  4.^ 

of  those  in  action,  604. 
OuABDiAN,  foreign,  572. 

See  Donatio  Moktis  Causa. 

Hbirs,  action  by,  for  realty,  200. 

action  by,  for  realty,  in  California,  201. 

action  by,  right  of,  when  suspended,  201. 

personal  estate  did  not  vest  in,  at  common  law,  201. 

real  estate  vests  in,  on  death  of  ancestor,  200. 
BiOHWAT,  contributory  negligence  in  use  of,  669. 

establishment  of,  by  long  use,  669. 

reclaiming  lands  used  as,  669. 

title  to  soil  under,  202L 
HcT8BAin>,  equity  will  exact  terms  of,  before  aiding  to  reaching  wife's  estatei, 
665. 

liability  for  support  of  wife's  parents,  139. 

LfDORSBMSNT  by  way  of  gift,  does  not  make  indorser  liable,  605. 
Ikfakt,  contract  for  services  of,  659. 

express  contract,  excludes  implied  contract  for  services,  659. 
Innocsnt  Purchaser,  from  fraudulent  vendee,  613. 
iKSOLysNT  Laws  o?  State,  antecedent  debts  not  released  by,  353. 

contract  to  be  governed  by  place  of  performance,  353. 

discharge  under,  does  not  affect  contracts  made  out  of  the  state,  350 

discharge  under,  does  not  afifect  non  -residents,  348-350. 

discharge  under,  effect  on  party  who  has  removed,  351. 

power  of  state  to  enact,  347,  350,  356. 

repeal  of,  by  passage  of  act  by  congress,  357. 

suspension  of,  by  passage  of  act  by  congress,  353. 

suspension  of,  by  passage  of  act  by  congress,  does  not  affect  pending  pr» 
ceedings,  354. 

territorial  effect  of,  348. 

JoiVTURS,  not  a  bar  to  dower,  182. 

JuDOMSiiT,  must  be  offered  in  support  of  execution,  302. 

of  federal  courts,  aid  of,  in  state  courts,  792. 
JUBOB,  challenge  of,  how  tried,  129. 

challenge  to  favor,  what  is,  129. 

examination  of,  on  his  voir  dire,  128. 

right  to  question  concerning  opinion  and  bias,  128. 

triors  to  ascertain  impartiality  of,  129. 

triors,  who  may  testify  before,  129. 
jDSTifiGATiON  OF  Lbvy,  judgment  must  be  shown,  302. 

Landlord  and  Tenant,  letting  on  shares  does  not  create  relation  of,  631. 
Limitations,  acknowledgment  to  remove  bar  of,  5S8. 

in  equity,  755. 
Loa4L  Statute,  what  is  a.  543. 
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Mistake  op  Law,  recovery  of  money  paid  under,  164. 

whether  differs  from  ignorance  of,  164. 
MoBTOAOK,  corporation  may  make,  742. 

oorporation  quorum  must  authorixo,  744. 

Naveoable  Rivers,  ownership  of  soil  under,  682. 
NEaoTiABLB  N0TE8,  donatio  mortis  causa  of,  600-606. 

donatio  tnortia  causa  of,  delivery  essential  to.  606. 
NoncE,  actual,  what  is,  47. 

by  information  from  other  persons,  51.  ^ 

constructive,  defined,  47-49. 

constitution,  effect  of,  47. 

difference  between  actual  and  constructive,  48. 

from  knowledge  of  facts  sufficient  to  excite  inquiry,  47. 

from  title  deeds  to  personalty,  61. 

from  what  imputed,  48. 

from  whom  may  come,  51. 

inadequacy  of  price  as,  62. 

inquiry  when  purchaser  must  prosecute,  50. 

of  entry  in  land-office  books,  49. 

of  fraudulent  deed,  51. 

of  trust  in  personalty,  51. 

of  vendor's  lien,  50. 

purchaser  charged  with  notice  of  what,  48. 

recitals  in  title  papers,  48-50. 

rumors  not  sufficient  as,  52. 

suspicious  circumstances  as  evidence  of,  52. 
Nuisance,  action  for  public,  233. 

Officer,  process  regular  on  its  face  protects,  336. 

Partners,  action  between,  to  recover  balance  due  after  dissolution,  61&. 
Payment,  presumption  of,  from  lapse  of  time,  755. 
Personal  Property,  heir's  right  of  action  for,  201. 

in  whom  vests  on  death  of  owner,  201. 

legatee's  right  of  action  for,  202. 
Pre-emption,  nature  and  extent  of  right  of,  492. 
Presumption,  of  advancement,  755. 

of  payment  from  lapse  of  time,  755. 
Promissory  Notes,  when  transferred  by  donatio  morti§  cauaa^  600^  60L 
Public  Lands,  entry  on,  to  pre-empt,  493. 

pre-emptor's  rights  as  against  the  government^  492. 
PuBUO  Use,  water  power  as  a,  632. 
Purchaser,  deemed  to  have  notice  of  what,  48. 

notice  to,  by  recitals  in  title  papers,  48-53. 

notice  to,  of  vendor's  lien,  50. 

Receipt  in  Full,  effect  of,  368. 

Record,  of  defectively  acknowledged  deed,  220. 

Registration  of  Voters,  constitutional  proviaioDs  regarding,  643L 

defective  registers,  648. 

law  for,  constitutionality  of,  642. 

law  for,  increasing  period  of  residence,  642. 
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Bmibtbatiov  or  Votsbs,  law  for,  must  give  full  opportimity  to  comply 
therewith,  645. 

Uw  for,  mast  not  destroy  elector's  rights,  642. 

law  for,  mnst  not  be  against  a  class,  644. 

Uw  for,  must  promote  and  not  impair  the  elective  franchise,  644,  646. 

Uw  for,  prohibited  in  Texas,  642. 

Uw  for,  should  be  uniform,  644. 

non-performance  of  duty  by  officers  of  registration,  647. 
Rkplxvin,  in  Connecticut,  336. 

Sales,  by  sample,  101,  112. 

rescission  of,  101. 

warranty  on,  of  chattels,  101. 
SATiarAcnoN  by  payment  of  sum  less  than  the  whole,  569. 
8kal  op  Cobpobation,  agreement  to  convey,  does  not  require,  74S. 

does  not  prove  itself,  747. 

presumed  to  be  affixed  by  authority,  746. 
BnasFio  Pbrvormakcb,  consideration  required,  424. 

discretion  regarding,  423. 

jurisdiction  of  equity  over,  423. 

meritorious  consideration  as  a  ground  for,  425. 

requisites  for,  423. 

of  voluntary  agreements,  423-431. 
Statute,  distinction  between  general  and  local,  544. 

giving  damages  to  party  injured  is  remedial,  669. 

local,  what  is,  543. 
8tocs:boldebs,  can  not  authorize  a  conveyance,  745. 

Tttlb  Papers,  recitals  in,  as  notice,  48-51. 
Tbbasubeb  of  State,  action  by  for  state  funds,  342. 

Use  and  Occupation,  assumpsit  for,  against  tenant  holding  over,  407i 

^''BaTED  Right,  pre-emptioner  has  none  until  payment,  492. 
VoiB  DiBE,  examination  of  juror  on,  12S-131. 

false  swearing  on,  is  perjury,  131. 

questions  to  juror,  what  allowable,  129. 
Voluntary  Aobeements,  based  on  meritorious  consideration,  425. 

possession  taken  under,  entitles  donee  to  specific  performance,  429L 

specific  performance  of,  when  decreed,  423-431. 

trusts  arising  under,  428. 

under  seal,  424. 
VoTSBS,  constitutionality  of  Uws  requiring  registration  of,  642-651 

qualifications  can  not  be  added  by  legisUture,  646. 

Wab&antob,  after  acquired  title  of,  673. 

against  himself,  not  estopped  from  acquiring  and  asserting  title,  67Si 

special,  673. 
Wateb  Lots,  mnning  the  side  lines  of,  536. 
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AOCESSABIES. 
See  CRiMDrAL  Law,  4;  Evidbnge,  1,  2;  iNDioniBraSi  3. 

ACCORD  AND  SATISFACTION. 

!•  Patmxht  ov  Lbs  than  is  Owiko,  without  a  release,  ia  no  eatiafaotioa 

of  a  debt.    Otiaer  ▼.  Kerahner,  666. 
I»  AoKKHiiHT  TO  AiOOBFT  Lsss  than  is  owing  ie  wudumpaehun,    ItL 

ACCOUNT. 
See  Judgments,  6. 

ACKNOWLEDGMENTS. 

FlilCB  ov  AcKvowLiDOKKNT  ov  Deed  need  not  fuUy  appear  from  the  oer- 
tifioate  itielf,  proTided  it  can  be  ascertained  with  sofficient  certainty 
from  an  inspection  of  the  whole  instrument.    Brooks  ▼.  0%a2>2>fi,  209. 

See  Statute  of  Ldcttations,  6,  7,  8. 

•  ADULTERY. 
See  DivoBCE,  1,  4,  6,  11. 

ADVANCEMENTS. 

L  Wheu  a  Tbstatob  had  Advanced  a  certain  sum  to  each  of  his  dangh- 
ten  on  her  marriage^  taking  an  obligation  for  its  repayment,  without  in* 
terest^  with  the  understanding  that  it  should  be  collected  for  the  benefit 
of  the  children  if  the  husband  should  survive,  but  should  remain  uncol- 
lected if  the  wife  should  survive,  this  was  regarded  strictly  as  an 
advancement,  to  be  accounted  for  as  part  of  such  (laughter's  share,  to 
nfyntaiin  equality  in  distributing  the  estate.  Wanmaker  v.  Van  Buskirkf 
748. 

2.  Obuoation  Taken  fob  such  Advancement  is  not  a  Debt  for  collec- 
tion, where  there  are  no  claims  against  the  estate,  though  it  must  be  in- 
eluded  in  the  estate  by  the  executors,  to  preserve  equality  in  distribution. 
Id. 

ADVERSE  POSSESSION. 

L  PoflSESSiON  OP  Land  Obtained  by  buying  the  claim  of  a  vendee,  who  is 
in  possession  under  an  executory  contract  to  purchase,  is  not  adverse  to 
the  vendor,  but  is  a  continuation  of  his  possession,  and  the  time  which 
•ooh  purchaser  is  in  possession  will  be  added  to  the  prior  possession  of 
the  vendor,  so  as  to  give  him  a  title  to  the  land  by  adverse  possession, 
even  as  against  such  purchaser.     Beal  v.  Brook^  40L 
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2.  TThiebs  a.,  hayino  bsen  in  Possession  of  a  large  tract  of  land  for  fiftoa 
yean,  sold  an  unimproved  portion  of  it  to  B.,  who  improved  it  and  ra> 
mained  in  posBesaion  five  yeara,  it  waa  held  that  the  pooaeflsion  of  A.  and 
K  woold  be  added  together,  ao  aa  to  give  K  a  title  by  adverae  poaioaaiott 
to  the  portion  porchaaed  by  him.    Id, 

See  Prxscbiftion. 

AGENCY. 

1.  The  Prbsomftion  is  that  Comfensation  ia  not  an  ingredient  of  an 
agency  undertaken  without  the  ordinary  acope  of  a  peraon'a  bnainnaa. 
Morriaon  v.  Orr,  310. 

Si  Thb  Non-kbasangi  or  a  Gratuitdus  Unbkbtakino  createa  no  liabiliij. 
Id. 

Sb  Thb  Apfugation  of  Skill  to  Exonsratb  an  agent  intruated  with  mat- 
tera  demanding  profeaaional  akill,  with  knowledge  of  hia  want  thereof 
ia  leaa  than  that  required  of  one  poaaeaaed  of  auch  akill.    Id, 

4.  An  Agent  oan  not  Set  up  as  a  Defense,  in  action  brought  for  dam- 
agea  ariaing  from  diaobedience  of  the  ordera  of  the  principal,  that  hia 
agency  waa  gratnitoua.    Pas&ano  v.  Acosia,  470. 

ft.  The  Pbingipal  when  Disooyered  is  Bound,  though  the  agent  boys  in 
hia  own  name,  unleaa  the  vendor  electa  to  treat  the  agent  aa  hia  debtor, 
or  unleaa  the  principal  haa  settled  with  the  agent,  owing  to  reoeipta  or 
other  documenta  fumiahed  by  the  vendor.    Hj^e  v.  Wo(f,  484. 

tf.  Agent's  Authoritt  is  Revoked  by  the  death  of  the  principal  if  not 
coupled  with  an  intereat.     Staples  v.  Bradbury,  494. 

7.  Authoritt  Ck)UPL£D  with  an  Interest  ceaaea  at  the  principal'a  death, 

if  expreaaly  conditioned  to  be  executed  in  the  principal'a  life-time.  Id, 
&  Parol  Declarations  of  a  general  agent,  disclaiming  title  in  hia  principal 
to  land,  are  inadmiaaible  to  prejudice  the  principal  in  au  action  brou^i 
by  him  to  recover  the  land,  where  the  defendant  reliea  on  a  diaaaiain  and 
adverae  poaaeaaion.     Pejepacot  Proprietors  v.  Nieholst  521. 

See  Corporations,  19,  25;  Factors. 

ALTERATION  OP  WRITINGS. 

1.  Alteration  of  a  Written  Agreement  in  a  material  part  by  one  of  the 
parties  thereto^  precludea  him  from  claiming  any  advantage  thereunder, 
and  he  will  nol  be  permitted  to  establish  the  contract  by  other  evidence, 
nor  even  avail  himself  of  it  aa  it  existed  before  the  alteration.  Bonda 
and  other  written  agreementa  come  within  thia  rule.  Newell  v.  liaf^ 
berry,  261. 

Si  If  the  Note  has  Become  Void  by  an  alteration  made  by  the  holder, 
he  ia  not  thereby  remitted  to  a  right  of  action  on  the  original  promiaa. 
Wheelock  v.  Freeman,  674. 

8.  Material  Alteration  in  a  note  by  the  holder  without  the  maker'a  coft« 

aent,  avoids  it.     Id. 

4.  Memorandum  on  a  written  contract,  qualifying  or  restraining  ita  opera- 
tion, forms  part  of  it.     Id. 

6.  Cutttng  off  a  Memorandum  written  on  a  note  before  it  waa  aigned, 
whereby  it  waa  provided  that  the  note  should  be  payable  in  stock  in  one 
year,  if  the  holder  would  accept  it,  otherwise  in  cash  at  the  end  of  two 
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jmn,  whereM  th«  note  wm  in  the  body  of  it  nuide  payable  on  demand, 
ii  a  material  alter  ition,  and  ayoids  the  note»  if  done  without  the  maker*! 
oonaent.    Id, 

APPEAL. 
See  Ooszs;  Plbadino  and  PRAonGi»  1, 19,  20,  23. 

ABBITRATION  AND  AWABB. 
^WiBS  ov  BxrxBns  ia  to  be  aet  aside  only  for  plain  and  palpable  enoc  fai 
matter  of  fact  or  of  law,  and  not  for  suspicion  of  error.    McOalmoni  t. 
WhUaher^  102. 

AKEE8T. 
See  CoNBTiTunoNAL  Law,  Z, 

ASSIGNMENT. 

L  BlSBBTAnov  IN  AasiONifXNT  BT  Debtor,  at  the  eocpenae  of  his  oeditora, 
of  any  portion  of  his  property,  either  for  his  own  benefit  or  that  of  his 
family,  renders  such  assignment  void.     McClurg  v.  Leeky,  64. 

Si  Such  Rbssrvation  Avoids  thb  Whole  Assignment,  and  not  merely  that 
part  of  it  which  relates  to  the  property  reserved  to  the  debtor.     Id, 

Sb  Absionuent  Tainted  by  moral  or  legal  fraud  does  not  divest  the  debtor 
of  the  property;  but  it  still  remains  in  him  liable  to  the  exeoutica  of 
those  creditors  who  have  not  assented  thereto.    Id, 

ATTACHMENT. 

!•  A  BxoBiFroK  is  not  Estopped  by  his  written  promise  to  hold  the  attached 
property  as  property  of  another,  and  to  deliver  the  same  to  the  sheriff  cm 
demand,  nor  by  the  redelivery,  to  show  that  the  chattels  are  his  own 
property.    Johns  v.  Church,  651. 

Si  Attachment  Constitutes  a  Lien,  subject  to  which  the  general  property 
remains  in  the  owner,  and  if  he  can,  without  a  trespass,  make  actual 
delivery  of  the  property,  a  sale  with  such  delivery  passes  the  property 
subject  to  the  lien,  and  takes  precedence  over  a  subsequent  attachment. 
FeUyplaee  v.  Dutch,  688. 

Sb  DiBTOB  HAS  A  QuALiTiED  POSSESSION  of  attached  property,  kept  on  his 
premises  by  the  officer,  under  a  license  from  him,  and,  with  the  officer's 
acquiescence,  may  make  actual  delivery  thereof  to  an  assignee,  subject 
to  the  lien.    Id, 

4.  Kekpeb  or  Attached  Pbopebtt  lying  on  a  wharf  occupied  by  the  debtor, 

is  not  guilty  of  such  neglect  as  will  vacate  the  attachment,  where,  with 
the  attaching  officer's  permission,  he  leaves  the  wharf  and  goes  home  on 
Sunday,  after  fastening  the  gates  and  securing  the  property  in  the  usual 
manner,  and  returns  in  the  afternoon.     Id, 

5.  KxEPER  Pebmitting  thb  Debtob  to  Make  Delivebt  of  such  attached 

property  to  an  assignee,  subject  to  the  attachment,  does  not  vacate  the 
attachment.    Id, 

See  Liens,  2;  Pleading  and  Practice,  6,  6,  7,  14. 

ATTORNEY  AND  CLIENT. 

Compensation  of  an  Attobney  in  case  of  his  death  before  the  determina- 
tion of  the  suits,  may  be  apportioned  in  such  proportion  as  the  services 
Am.  Dbo.  1  Mm  zzni— 61 
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Mtulfy  nodond  bear  to  those  contracted  for.     Clmdlmm  ▼•  Bkuk, 

14a 

8ee  JuDGUKTBy  2,  3;  Nonoi^  & 

BAILMENXa 
See  AoKKOT,  2;  Tbovbl 

BANKEUPTOY. 
See  iNSOLYBNor. 

BANKS. 
flMOmMBAxnura,  9,  10,  12,  14,  18»  20^  21, 22;  SB^  91 

BBQUBSTa 
See  LiOAOiKi  Ain>  LiOAinik 

BILL  OF  LADING. 
See  Shippiko,  1,  2,  & 

BONA  FIDE  PnHCHASEB& 

Puu  OF  ▲  BojTA  FiDx  PuBCHASER  FOB  Valus  Without  notioe^  moat  ahcfv 
that  the  penon  has  completed  his  purchaae  by  paying  the  cmiaideratioB 
and  noeiying  his  conveyance.    DotweU  ▼.  BwehcoMon^  280l 

See  Plbadino  and  Pbactigb,  16. 

BONDS. 

BoiBD  ExiouTBD  BT  A  SoN  to  his  father  fov  the  maintenance  of  the  litter, 
in  consideration  of  a  conveyance  of  the  father's  farm  to  the  eon,  ooodl- 
tioned  to  aoconnt  for  and  deliver  to  the  father  on  denumd  the  cattle  oo 
the  fann,  or  other  cattle  as  good,  imports  no  power  to  sell  the  cattle  and 
anhstitate  others,  or  if  it  does  so,  the  power  must  be  executed  in  tfaa 
father's  life-time,  and  ceases  at  his  death.    Staples  v.  Bradlmrp,  4QL 

Bm  Altbratiov  ov  Wbitinos,  1;  Goksibbbation,  2,  3,  4»  6,  6;  EQUirr,  4| 

EviDJENCX,  10;  Gms,  9;  Bkplkvik,  2. 

BOUNDAHIES. 

L  To  BuK  thb  Linxs  or  Water  Lots  from  the  upland  to  low-water  mail^ 
under  the  colonial  ordinance  of  1641,  draw  a  base  line  between  the  two 
oomers  of  each  lot  where  they  strike  the  shore,  and  from  these  oomsBi 
extend  parallel  lines  perpendicular  to  the  base  line  to  low-water  maik, 
and  if  the  shore  line  is  straight,  the  lines  thus  extended  willbetiM 
boundaries  of  each  lot.     Emerson  v.  Taylor,  631. 

2.  Where  the  Shore  Line  I3  Curved,  either  regularly  or  irre^pilarly,  b» 
that  the  lines  of  adjoining  lots  thus  extended  diverge  from,  or  interfere 
with  each  other,  the  triangular  parcels  thrown  out  or  included  thersbf 
must  be  equally  divided  between  the  adjoining  proprietors.    Id, 

m 

CHILDREN. 
See  LioacmM  and  Lbqatebs,  2,  3,  4;  Parent  and  Ghiliiu 
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COMMON  CARRIERS. 

1.  BuBDKX  or  Pboov  to  Exonerate  Carrieb. — Damage  done  to  goods  in* 
tnisted  to  a  common  carrier,  while  in  his  possession,  being  proved,  the 
burden  is  upon  him  to  snow  such  cause  as  will  exempt  him  from  liability 
therefor.     Ewart  v.  Street^  131. 

5  ElZEKpnoN  or  a  Common  Carrier  extendi  only  to  loss  arising  directly 

from  the  act  of  God,  as  by  inevitable  accident  resulting  from  natural 
causes,  without  intervention  of  human  agency.     Id, 

6  The  Liability  or  a  Common  Carrier  ertends^  to  all  losses  other  than  those 

arising  from  the  act  of  God  or  from  public  enemies,  and  when  a  loss  arises, 
the  oniia  is  on  the  carrier  to  show  such  cause  as  will  exempt  him.  Smyrl 
▼.  Niolon,  146. 

4.  A  Loss  Arisino  moM  a  Boat  Running  into  an  Unknown  Snag,  while 
following  the  usual  course  of  navigation,  is  one  to  be  attributed  to  the  act 
of  God     JcL 

ft.  A  Charge  to  the  Jubt  that  the  Responsibilitt  of  a  common  carrier 
depends  upon  the  question  of  his  n^ligence  or  non-negligence  is  errone- 
ous.   Id, 

tf.  The  Deliyebt  Rbquibed  or  a  Carbier  is  one  at  the  usual  place  of  dis- 
charge, and  not  at  the  residence  of  the  consignee.    Kohn  v.  Packard,  454. 

7.  A  Landing  at  the  Place  or  Dischabgb  is  no  delivery,  if  unaccompanied 

with  notice  to  the  consignee.     Id, 

8.  A  Custom  will  not  be  Sanctioned  by  the  court,  if  by  it  publication  in 

the  newspapers  of  the  time  of  landing,  makes  the  landing  equivalent  to 
deliveiy.     Id, 

9.  Goods  may  be  Stored  at  the  cost  of  the  consignee,  where  personal  notice 

of  the  time  of  landing  can  not  be  served  on  him.     Id, 

CONPESSIONS. 
See  Cbiminal  Law,  S. 

CONFLICT  OP  LAWS. 

ilmxDiESABxBBOULATEDby  the  lex  fori,  and  not  by  the  lex  lod  eoniraehu, 

CMkk  ▼.  Loder,  71L 

See  ALkBRiAGE,  2. 

CONSIDERATION. 

1.  Consideration  or  Love  and  ArrEcnoN  is  not  sufficient  to  support  a 
promise.     PrUstery,  Priester,  18fi. 

Si  Action  upon  a  Bond  can  not  be  Deteated  by  showing  that  the  consid- 
eration thereof  was  a  promise  to  deliver  a  quantity  of  com,  which  the 
obligee  has  failed  to  do.     Christian  v.  MiUer,  251. 

8b  Pabol  Evidence  is  Inadmissible  to  Show  that  the  consideration  of  a 
bond  has  failed  in  part.    Id, 

4.  In  AN  Action  upon  a  Bond,  a  part  of  the  consideration  of  which  was 
an  agreement  to  deliver  a  quantity  of  com  at  a  future  day,  a  failure  to 
comply  with  such  af;;reement  can  not  be  pleaded  as  a  set-off.  Sucli  fail- 
ure is  a  breach  of  contract  for  which  the  obligor  has  his  remedy  in  a 
separate  action.     Id, 

Ik  Bond  Given  by  a  Father  to  his  Son,  who  subsequently  marries,  the 
assent  to  such  marriage  being  induced  by  the  fact  that  the  bond  had  bees 
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given  to  the  son,  and  which  bond  is^  eabBequently  to  such  maxnMgd, 
tnuiafeired  to  a  vendee  for  valae,  is  f oonded  npon  a  valuable  considera- 
tion, so  that  it  can  not  be  avoided  by  a  sabeequent  porchaeer  of  the  land 
from  the  father,  with  notice  of  the  bond.  Anderton  v.  Oreen^  417. 
6  BoHD  AND  MoBTOAOs  IxPORT  A  VALUABLE  Conszdebahok  prima  /aekt 
being  nnder  seal,  and  theoitM  rests  upon  thoee  claiming  them  to  be  with« 
oat  oonnderation.     Wanmaie*'  v.  Van  Btukirh^  748. 

See  Evidence,  14^  15. 

CONSTITUTIONAL  LAW. 

L  A  Betrospectiyb  Act  is  CoNsnTnnoNAL  if  it  neither  take  away  m 
i^ested  right  of  property,  nor  dissolve  the  obligation  of  a  contract.  AU 
dridge  v.  Twteundria  R,  li,  Co.,  307. 

8.  Fbopertt  is  not  Taken  **  without  Dub  Coubse  or  Law,"  if  appro- 
priated to  a  railroad  after  payment  by  it  to  the  owners  of  the  amount  of 
damages  assessed  by  jury  in  the  manner  required  by  law.     Id, 

8.  Elector  is  not  Privileged  from  Arrest  while  preparing  to  attend  ao 
election,  but  before  he  has  actually  started,  nnder  the  constitution  nf 
Maine.     Ilobbs  v.  OetchtU,  495. 

4.  Statute  Providing  pob  the  Survey  or  Lumber  in  a  particular  county, 

in  a  certain  manner,  by  surveyors  appointed  in  a  prescribed  way,  and 
prohibiting  under  penalty  the  sale  or  purchase  of  lumber  in  that  county 
not  so  surveyed,  or  the  survey  of  it  by  persons  not  so  appointed,  la  pub- 
lic, and  therefore  constitutionaL    Pierce  v.  Kimball,  537. 

5.  Such  Statute  is  not  in  Restraint  of  Trade  so  as  to  render  it  oncon- 

stitutionaL  Id. 

0.  Town  has  no  Vested  Kight  in  a  Modett  or  Penalties  prescribed  by 

the  act  of  1821,  regulating  the  survey  of  lumber,  until  the  recovery  of 
judgment  therefor,  and  the  act  of  1832,  giving  such  moiety  to  theconn^, 
in  Penobscot  county,  is  not  unconstitutional  as  impairing  vested  rightk 
Id. 

7*  Resolves  Granting  Personal  Privileges  or  exemptions  to  particular 
individuals  are  to  be  distinguished  from  local  statutes  of  the  oli^inyt^t 
above  mentioned,  and  are  unconstitutional.    Id. 

8b  Conclusions  of  the  Supreme  Court  of  the  United  States  upon  the  eon- 
struction  of  the  federal  constitution,  if  clearly  ascertained,  will  be  fol- 
lowed by  the  state  courts.     Frey  v.  Kirk,  581. 

See  Eminent  Domain,  9,  11,  12;  Insolvent  Laws,  1,  7,  8,  10,  II. 

CONTINUANCE. 
See  Pleading  and  Practice,  2. 

CONTRACTS, 

L  A  Promise  to  Pat  the  Debt  of  Another  from  the  proceeds  of  the 
debtor's  property  in  one's  possession,  if  an  execution  l^;ally  levied 
thereupon  be  released,  is  an  original  promise  not  required  by  the  statute 
of  frauds  to  be  in  writing.     Rogers  v.  ColUer,  158. 

%  A  Promise  will  not  be  Supported  when  made  under  mutual 
Id. 

1.  Where  Two  In8trume.;ts  are  Executed  at  the  Same  Time  betwi 

the  same  parties,  relative  to  the  same  subject-matter,  to  effectuate  ooa 
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object,  they  are  to  be  taken  in  connection  as  fonning  parts  of  the  same 
agreement.    laham  v.  Morgan,  381. 

4.  Thb  Intention  of  a  Contaactino  Pa&tt,  arising  perhaps  from  igno- 
rance, can  never  be  available  against  an  established  role  of  law,  and  the 
legal  operation  of  his  deed.    Id. 

0.  Joint  Debtor,  upon  the  Death  of  One,  the  survivor  may  be  sued  for 
the  debt;  and  if  he  is  insolvent,  the  estate  of  the  deceased  is  chargeable 
in  equity.    Brown  y.  Benight,  373. 

6>  DocTBiNB  that  A  Orantob  shall  not  be  permitted  to  stultify  himself,  in 
order  to  avoid  his  deed,  is  not  recognized  in  modem  times,  and  this  rule 
never  did  prevent  the  heirs  of  the  grantor  from  showing  his  incapacity 
to  contract.    Harrison  v.  Lemon,  376. 

7*  CoNTBACT  Made  with  a  Widow  immediately  after  the  death  of  her  hus- 
band, while  his  body  remained  unburied,  under  circumstances  calculated 
to  intimidate  her  into  executing  it,  and  by  which,  for  a  nominal  consid- 
eration, she  relinquished  a  legacy  left  her  by  her  husband,  was  held  un- 
reasonable, and  canceled  by  the  chancellor.    Stewart  v.  Stewart,  396. 

8.  Contract  not  to  Carry  on  a  Trade  in  a  particular  town  or  county,  is 
valid.     Orundy  v.  Edioarda,  409. 

0.  No  Promise  will  be  Implied  where  there  is  an  express  contract  covering 

the  whole  subject-matter.     Phelpa  v.  Sheldon,  659. 

10.  Party  Failino  to  Perform  an  Entire  Work,  which  he  has  undertaken 
at  a  stipulated  price,  so  that  he  can  not  claim  the  whole  price  under  the 
contract,  is  entitled  to  a  proportionable  part  of  the  price  for  what  he  has 
performed,  if  it  is  beneficial  to  the  other  party.     Id, 

11.  Party  who  has  Reoetved  the  Entire  Contract  Price,  though  he  has 
not  performed  the  entire  work,  can  not^  under  this  rule,  recoYer  further 
on  the  quantum  meruit,  on  the  ground  that  the  other  party  was  benefited 
by  the  part  performance.     Id, 

12.  Contract  is  Entire,  and  not  Von>  for  Uncertainty,  whereby  a  party 
undertakes  to  construct  a  feeder  for  a  canal  for  a  certain  sum,  without 
any  stipulation  as  to  time  for  performance  or  payment,  the  contract  stat- 
ing that  "what  is  meant  by  the  feeder  is  the  dam,  guard  gate,  culverts," 
etc.,  "  in  fact,  every  kind  of  work  connected  with  fetching  the  water  inta 
the  canal. "    Id. 

18b  Promise  will  not  be  Implied  where  an  express  contract  has  been  made. 
Wheeloek  v.  Freeman^  674. 

14.  Different  Parts  of  a  Bargain  for  the  sale  of  land  take  effect  simul- 
taneously, or  in  such  order  as  may  best  effectuate  the  intention  of  the 
parties,  whatever  may  be  the  order  in  which  the  documents  are  executed. 
Id, 

15.  Parol  Promise  Merged  in  Note,  When. — A  parol  promise  by  a  pur- 
chaser of  land  to  pay  for  the  same,  made  during  the  negotiation  fur  its 
purchase,  is  merged  in  the  note  given  for  the  consideration  at  the  time  of 
the  agreement,  and  the  holder  of  the  note  can  not  waive  it,  and  sue  on 
the  original  promise.     Id. 

See  Alteration  of  Writinos,  4;  Covenants;  Infancy;  Intozicatiok; 

Statute  of  Frauds. 

CORPORATIONS. 

1.  Subscriptions  to  a  Corpoiution  for  the  location  of  a  public  road  ara 

subject  to  the  power  of  the  legislature  to  change  the  location  of  a  road 
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al  an  intermediate  point,  nnless  the  contrary  be  oTprnaiied.     /fvmit. 

Turnpike  Oo.^  53. 
t.  BuiLDTNO  CoMMriTEs  of  a  mere  volnntaiy  association  are  not  penonallj 

liable  for  services  rendered  to  such  association,  where  they  have  no 

funds  of  the  association  in  their  hands  to  pay  for  such  serviosa.    Cfkeatif 

V.  Clark,  219. 
S   Ovi  OF  Sevebal  Pebsons  jointly  concerned  in  a  common  purpose  can 

not  maintain  an  action  against  any  or  all  of  the  others  for  work  done  for 

their  joint  benefit.     I<L 
4  An  Act  of  Ikoorporation  can  not  Ck)NSTiTunoNALLr  Confkb  on  a  nm* 

nicipality  the  power  to  pass  ordinances  anthoriang  the  sale,  without 

notice  to  the  owner,  of  property  left  on  the  levee  beyond  a  certain  tinMi 

Lar^ear  v.  Mayor,  477. 

5.  Ths  Municipal  Ck>BPOBATioN  can  Authobizb  the  removal  of  sach  prop 

erty  at  the  expense  of.  the  owner.     Id, 

6.  CORPORATION'S  PowiRS  ARE  Two-FOLD. — 1.  Thoso  ezprcssly  granted.  2L 

Those  incident  and  necessarily  appertaining  to  it,  whether  ezpreased  or 
not.     Ltggett  v.  N,  J,  M,  As  B.  Co.,  728. 

7.  Incidental  Powers  include  the  power  to  make  by-laws,  the  power  to 

make  and  nse  a  common  seal,  and  the  right  to  sne.    ItL 
fll  Incidental  Powers  in  Modern  TmES,  are  usoally  expressed  in  the  aet 
of  incorporation,  so  that  the  general  rale  is,  that  the  powers  of  the  oo^ 
poration  are  regulated  and  defined  by  that  act.    Id, 

9.  Power  of  Bankino  Corporation  to  Contet  Land. — ^Wheie  a  bankiiig 

corporation  is  anthorixed  by  its  charter  to  purchase,  hold,  and  oonvey 
any  real  estate  for  its  use,  subject  to  the  limitation  that  it  shall  hold  no 
more  than  is  necessary  for  its  immediate  accommodation  in  transacting 
business,  or  such  as  it  may  have  acquired  by  sale  or  otherwise  for  the 
purpose  of  securing  debts  due  it,  all  real  estate  so  held  may  be  ooaiveyed 
for  its  use.    Id. 

10.  Banking  House  and  Lot  may  be  conveyed  for  the  use  of  suoh  ooiporai 
tion.    Id, 

11.  MoRTQAOS  is  a  Convktangb  or  alienation  of  the  estate^  and  therefors 
such  corporation  may  mortgage  its  banking  house  and  lot  for  the  pay- 
ment or  security  of  a  debt.    Id, 

12.  Bank  shoxtld  not  be  Allowed  to  speculate  in  realty,  but  transaotioni 
of  the  nature  above  mentioned  are  not  within  this  rule.    Id, 

13.  Corporation  can  Exert  only  Powers  specifically  conferred  on  it»  and 
can  not  extend  the  exercise  of  its  franchise  beyond  the  letter  and  spirit 
of  its  act  of  incorporation.     Id, 

14.  Mortoaob  Signed  bt  the  President  and  cashier  of  a  bank,  and  sealsd 
with  its  corporate  seal,  is  prima  facie  valid.     Id, 

16.  Appearance  of  a  Corporate  Seal  to  a  writing,  is  evidence  that  it  was 
affixed  by  proper  authority.     Id. 

16.  Appeauance  of  Such  Seal  is  not  conclusive  evidence  of  the  assent  and 
act  of  the  corporation,  and  it  may  be  shown  to  have  been  affixed  without 
proper  authority.     Id. 

17.  Burden  of  Proof  is  on  the  objecting  party  in  such  cases. 

18.  Mortgage  Executed  under  the  Authoritt  of  the  board  of  directon 
of  a  bank  is  valid  where  such  board  is  vested,  by  the  charter,  with  gen- 
eral  power  over  the  afiairs  of  the  corporation.     Id, 
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19.  CoBPOBATiOM  IS  BoTTND  by  its  agents*  acts  and  contracts  only  when 
done  and  made  within  the  scope  of  their  anthority,  as  in  the  case  oi  a 
natural  person.    Id, 

20.  To  Avoid  a  Mostoaob  Exbotttsd  bt  thb  Pbbsidsnt  and  cashier  of  a 
bank,  the  corporation  must  show  that  they  acted  beyond  their  authority. 
Id. 

21.  Duties  of  the  Pbesident  and  cashier  of  a  bank  discussed.     Id. 

22.  President  and  Cashieb  can  not,  as  such.  Execute  a  mortgage  or 
conveyance  of  realty  on  behalf  of  the  bank.     Id. 

28.  Special  Authority  to  Execute  such  mortgage  can  emanate  only  from 
the  board  of  directors.     Id. 

24.  Finance  Committeb  Appointed  by  the  Board  ov  Direotobs,  with  m 
general  authority  as  to  collecting,  providing  ways  and  means,  and  dia* 
counting,  and  in  regulating  financial  operations  of  the  bank,  has  no 
power  to  mortgage  its  realty.     Id. 

25.  C!oRPORATioN  HAY  APPROVE  UNAUTHORIZED  AoTS  of  its  agButs  and  make 
them  its  own,  which  approval  may  be  either  manifested  by  express  a(v 
knowledgment  or  act,  or  inferred  from  circumstances.    Id. 

2Ai  Knowledge  by  some  of  the  Directors  of  a  bank  that  a  mortgage  of  its 
realty  has  been  executed  by  its  president  and  cashier,  and  its  approval 
by  them,  if  not  disclosed  to  the  board,  do  not  constitute  an  implied 
ratification  of  the  act  by  the  board.     Id. 

27.  That  the  Proceeds  of  a  Mortqaoe  have  been  applied  to  the  use  of  the 
corporatian  in  paying  its  debts  or  otherwise,  is  not  sufficient  to  render 
the  mortgage  binding,  if  its  execution  was  not  properly  authorifled.    Id* 

See  Injunctions,  4,  6,  7. 

COSTS. 

Cdsra  UPON  Affsal  will  Only  be  Given  to  those  who  prosecute  the  appeal, 
and  not  to  those  who  compromise  during  its  pendency,  notwithstanding 
the  Judgment  is  reversed  as  to  all.     Nelson  v.  Clay,  387. 

CO-TENANCY. 

1.  A  Tenancy  in  CoincoN  of  the  Boxtndary  Fence  exists  between  ownen 

of  adjoining  estates  who  have  erected  it  at  joint  expense.     Oibaony, 
Vaughn^  143. 

2.  Trespass  will  not  Lie  for  one  tenant  in  common  of  a  chattel  or  fixture 

against  his  co-tenant  for  its  appropriation  or  removal.     Id. 

2.  Proprietors  of  Towns  Holding  Lands  under  grants  from  Vermont  are 
tenants  in  common,  and  where  they  differ  from  ordinary  tenants  in  com- 
mon, such  differences  have  been  created  cither  by  statute  or  by  a  course 
of  decisions  in  our  courts  of  law.      Univn^ity  v.  Reynolds^  234. 

4.  AcnoN  OF  Ejectment  may  be  maintained  after  demand  to  be  let  into  pos- 
session  of  his  share,  by  one  proprietor  against  hia  co-proprietors  who  will 
not  consent  to  a  division  of  the  lands  among  them.     Id. 

6.  At  Common  Law,  one  Tenant  in  Common  was  not  liable  to  his  co-tenant 
for  waste,  nor  for  the  profits  of  the  common  estate,  although  he  may 
have  imbezzled  such  profits  and  appropriated  them  to  his  own  use.  This 
rule  has  been  changed,  by  statute,  both  in  England  and  this  state.  Nel^ 
mm  V.  Clay,  387. 
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6.  Whebb  onb  Tenant  in  Common  ITntebs  apon  the  oommon  etUte»  which 

yields  no  profit,  and  8o  improves  it  as  to  make  it  productiTe,  he  ia  enti- 
tled to  all  the  profits  produced  by  reason  of  such  improvements,  to  the 
exclnsion  of  his  co-tenant.     Id. 

7.  Tenant  in  Common  may  Maintain  Trespass  on  the  case  against  a  co- 

tenant  for  diverting,  for  individnal  use,  the  water  of  a  stream  nmo«ng 
to  their  common  milL     BlancJuird  v.  Baker,  50i. 

See  PABTinoN, 

COVENANTS. 

1.  Covenants  are  to  be  Considered  as  either  joint  or  several,  aoooiding 

to  the  rights  and  interests  of  the  parties;  and  although  a  oovcDant  be 
joint  and  several  in  its  terms,  yet  if  the  legal  interest  and  cause  of  ac- 
tion be  joint,  the  action  must  be  brought  by  all;  but  if  the  interert  and 
cause  of  action  be  several,  the  action  must  be  brought  by  one  only, 
though  the  covenant  be  joint  in  its  terms.  Carihrae  v.  Brown,  25S. 
L  C.  Covenanted  with  K  and  J.  that  he  would  pay  them  "three  hundred 
dollars,  to  wit,  to  each  of  them  one  moiety  thereof,  and  also  the  snm  of 
four  hundred  dollars,"  upon  certain  condition;  hM,  that  this  was  a  cove- 
nant to  B.  and  J.  severally,  to  pay  each  a  moiety  of  each  sum;  and  that 
J.  being  dead,  B.  could  not  maintain  an  action  to  recover  the  whole  of 
both  sums.   /i. 

COVENANTS  IN  DEEDS, 

L  CoNVETANOB  WITH  GENERAL  WARRANTY  estops  the  grantor  from  setting 
up  against  the  grantee  or  those  claiming  under  him,  any  after-acquirsd 
title.     Comatock  v.  Smilh,  670. 

2.  Covenant  of  Warranty  against  all  Claimino  under  the  Gbantor 

does  not  estop  him  from  setting  up  an  after-acquired  title.    Id. 

t.  Conveyance  Estops  thb  Grantor  from  denying  that  he  bad  any  titio  of 

the  time  thereof  but  not  from  averring  that  there  was  another  paia* 

monnt  title.     Id,  

COVERTURE. 

See  Married  Women. 

CREDITOR'S  BILL. 
See  Judgments,  12,  13. 

CRIMINAL  LAW. 

L  Upon  General  Verdict  of  Guilty,  Judgment  may  be  given  upon  any 
one  or  all  of  several  felonies  of  the  same  degree,  included  in  the  indict- 
ment as  they  may  have  been  supported  by  proof.   State  v.  Crank,' 117. 

2.  The  State  has  the  Right  to  Elect  which  of  two  prisoners,  jointly  in- 
dicted, severing  in  their  defense,  shall  be  first  tried.    Id, 

8.  Concessions  are  not  Extorted  by  Hope  or  Fear,  unlawfully  created, 

when  made  upon  advice  so  to  do  to  avoid  odium,  or  when  made  after 
having  obtained  advice  as  to  the  legal  consequences  of  the  crime.     Id, 

4.  An  Abettor  in  a  Crime  may  be  Guilty  of  Murdeb,  though  his  prin- 
cipal be  guilty  of  manslaughter.     Id. 

Bw  Punishment  must  be  Infucted  aooobdino  to  thb  Law  of  the  judg- 
ment, when  subsequent  to  the  judgment  a  law  is  enacted  mitigating  tbt 
punishment  for  the  crime.    JS^ate  v.  Addi9ifftonf  IfiOl 
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QL  JuDOidNT  AS  VOB  MiSDEMXANOB  Can  not  be  rendered  upon  an  informa- 
tion in  which  the  matter  is  charged  as  a  felony.    StaU  y.  Wheeler,  215. 

7.  Mebx  Trespass  on  Private  Propebtt,  without  disturbance  of  the 

peace,  is  not  an  indictable  offense.     Id, 

8.  Words  '*  Willfully,  MALicionsLY,**  etc,  nsed  in  an  indictment  to  do- 

scribe  the  manner  in  which  an  act  was  done,  can  not  have  the  efibot  d 
making  each  act  a  public  offense.    Id, 

See  IsDiamxsTS;  Jury;  Pabdoh. 

CROPS. 
See  OROwnro  Crops. 

CUSTODIA  LEGia 
See  Plxadino  and  Practiox»  6,  7,  lit  14. 

DEDICATION. 

L  Undivided  Lands  Set  Apart  by  the  Proprietors  of  a  town  for  a  pab- 
lio  common,  and  so  used  by  the  public  for  nearly  forty  years,  has  become 
a  pommon  highway;  and  such  town  can  not  afterwards  convey  to  any 
person  an  exclusive  right  of  possession  to  any  part  thereof.  Pomeroy  v. 
MiOa,  207. 

t.  The  Public  Acquire  by  such  Dedication  and  use  merely  an  easement 
in  the  land,  and  not  a  right  to  the  soil  itself;  hence,  any  proprietor  of  an 
undivided  share  of  lands  in  the  town  may  maintain  ejectment  against 
any  one  in  the  exclusive  possession  of  any  part  of  it,  and  recover  sub- 
ject to  the  easement.    Id, 

t,  DdEDicATioN  OP  Lands  to  Public  Use.  What  Necessary  to  Show. — ^It 
is  not  necessary,  in  order  to  show  a  dedication  of  land  to  the  use  of  the 
public,  to  prove  that  it  has  been  appropriated  to  such  use  for  so  long  a 
time  that  a  grant  may  be  presumed;  it  is  sufficient  if  the  owner  thereof, 
by  some  unequivocal  act,  manifested  his  intention  of  dedicating  it  to  a 
public  use,  and  in  consequence  of  such  intention,  so  manifested,  indi- 
viduals have  purchased  from  him  property  which  will  be  materially 
affected  if  such  intention  be  changed.    AbhoU  v.  MUh,  222. 

4.  Proprietors  of  a  Town,  after  setting  apart  lands  as  a  public  square  or 
common,  can  not  resume  the  lands  so  dedicated,  or  appropriate  them  to 
any  other  use,  when  individuals  have  been  induced,  by  reason  of  the 
dedication,  to  purchase  of  them  lands  bordering  on  such  square  or  com- 
mon, in  the  expectation  that  it  will  so  remain.    Id. 

A,  Enjoyment  op  a  Public  Highway,  square,  or  common,  or  of  any  other 
common  privilege  or  immunity,  for  a  period  less  than  fifteen  years,  may 
afford  conclusive  evidence  of  a  right  to  continue  such  enjoyment.    Id, 

C  Vote  ov  Proprietors  of  a  Town  Dedicating  Lands  to  public  use, 
though  not  originally  binding  upon  them,  owing  to  informalities  in  the 
calling  of  the  meeting  at  which  it  was  passed,  may  afterwards  become 
■o,  if  acquiesced  in  by  them  until  they  derive  a  benefit  from  it,  and 
others  purchase  from  them  in  consequence  of  the  appearance  held  out  by 
such  vote.    Id. 

T.  AoQUiBSOKNCE  OF  A  TowN  IN  A  DEDICATION  of  lands  to  a  public  use  will 
be  inferred  from  the  fact  of  the  proprietors  remaining  dlent  while  perw 


810  Index. 

Bons  are  porchasing;  from  each  town,  property  whoee  valae^  in  a 
depends  upon  the  continnanoe  of  snch  dedication.    Id. 

&  Land  mat  bb  Dbdicated  to  Pubuo  Use  by  the  owner  withont  deed, 
and  need  not,  when  so  dedicated,  be  used  for  any  particular  peiiod  d 
time  to  establish  the  right  of  the  public  or  of  individuals  to  have  it  so 
oontinned.    State  v,  Cailin^  230. 

9.  Obioikal  Owner  can  not  Rbcoveb  Lands  oncb  Dedigatxd  by  him  fur 
a  public  common  or  square,  when  individuals  have  been  induced  by  him 
to  purchase  lands  bordering  thereon,  in  the  belief  and  with  the  tiApouia 
tion  that  it  was  so  to  remain.    Id. 

See  EviDENGEy  0. 

DEEDS. 

1.  Deed  or  Baboain  and  Sale,  like  a  release,  passes  no  title  which  ite 
bargainor  did  not  have  at  the  time  it  was  ezecnted«  but  if  a  wanwnty  is 
annexed  it  will  work  an  estoppel.    Do9wtU  v.  Buchanan^  280. 

8.  Deed  mat  be  Avoided  bt  the  Gbantob,  either  at  law  or  in  equity;  If 
at  the  time  of  its  execution  he  was  so  destitute  of  understanding  aa  nok 
to  have  a  contracting  mind,  whether  the  incapaciiy  was  oooaaioped  bj 
idiocy,  lunacy,  or  drunkenness.     Harrimm  ▼.  Lemon,  370. 

See  Aqknowledgmentb;  Marrted  Women,  11,  12;  13|  14;  BaooaDmo. 

DISMISSAL. 
See  Plbadino  and  Pbactig^  27»  40L 

DIVOEOB. 

L  Suit  vob  Divobob  iob  Adultebt  Triable,  Where.— A  suit  for  divoroe 
for  adultery  may  be  tried  in  Maine  in  the  county  where  the  injiusd 
party  lived  when  the  offense  was  committed.    Hardmg  ▼.  AUoit  Md. 

f.  WiTE*s  Domicile  is  the  same  generally  as  that  of  the  husband,  which 
suits  from  his  marital  rights  and  her  duties  as  a  wife.    Id. 

S.  Husband  and  Wife  mat  bayb  Divfebent  Domiciles  under  the  la^ 
regulating  divorces,  where  the  husband  has  forfeited  his  rights  by 
behavior  and  by  desertion  of  his  wife.    Id. 

A.  WiTB  MAT  Obtain  a  Divobce  in  Maine  for  adultery  in  another  state  ia 
which  the  husband  has  fixed  his  domicile  after  deserting  his  wife.    Id, 

6w  Wife  Remoyino  into  the  State  of  Maine,  after  desertion  by  her  has 
band,  is  entitled  to  the  benefit  of  its  laws,  and  to  recognition  of  her 
rights  as  a  married  woman.    Id. 

OL  That  the  Adultebt  was  Commitiisd  within  the  JuRiBDionoN  of  tho 
court  granting  a  divorce  therefor,  has  never  been  held  necessary.     Id, 

7.  Decree  of  Divorcb  Bendered  in  Another  State  at  the  suit  of  the 
wife,  who  removed  thither  after  being  deserted  in  Maine,  for  an  act  of 
adultery  committed  by  the  husband  in  a  third  state,  of  which  he  had 
become  an  inhabitant,  such  decree  reciting  that  the  citation  was  per- 
sonally served  on  the  defendant,  will  be  valid  in  this  state,  and  wiO 
entitle  the  wife  to  dower  in  the  husband's  lands  here  in  which  she  had 
an  inchoate  right  of  dower  before  the  divorce.    Id. 

fll  English  Marriage  can  not  be  Dissolved  by  a  foreign  tribunal,  it  ia 
held,  because,  by  the  law  of  England,  a  marriage  is  indissoluble  exospl 
by  act  of  parliament,  and  because  the  kx  loci  contraetmB  govena.    JUL 
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H  JuDOMXiiT  nr  one  State  against  a  Partt  not  within,  or  amenable  to» 
its  jorisdiction,  is  held  entitled  to  no  credit  in  any  other  state,  by  the 
Masaachusetts  coorts  and  some  others.    Id, 

Id  Dbcrsb  of  Diyobcb  is  kot  within  this  Rttle,  where  the  injured  party 
was  a  resident  of  the  state  where  the  decree  was  pronounced,  inasmuoh 
as  such  decree  operates,  not  upon  the  absent  defendant,  personally,  but 
upon  his  claims,  under  the  marriage  contract,  upon  the  complainant,  who 
was  subject  to  the  jurisdiction  of  the  court  at  ^e  time.    Id, 

11.  DivofiCE  roB  Adultebt  does  not  Impaib  or  violate  the  contract  of 
marriage.     Id, 

12.  Feaod  and  Collusion  Vacate  all  Judgments  and  decree^  when  prop- 
erly pleaded  and  proved;  as  in  the  case  of  a  decree  of  divorce  rendered  in 
fraud  of  the  law  of  the  domicile  of  the  parties.     Id, 

18.  Dbcbeb  of  Divorce  against  a  Non-besident  Defendant,  who  ap- 
pears to  have  been  served  with  process,  where  the  complainant  wan 
within  the  jurisdiction,  though  effective  in  a  sister  state,  so  far  as  a  dia^ 
solution  of  the  marriage  is  concerned,  may  not  be  so,  perhaps,  with  ra- 
spect  to  any  allowance  therein  directed  to  be  paid  by  the  defendants    lit 

See  Pabent  and  Child. 

DOMICILB. 
See  DivoBCE,  %  8. 

DONATIO  MOETIS  CAUSA. 
See  OoTS. 

DOWER. 

L  JozMTDBi  TO  Opsbatb  a8  A  Bab  TO  DowBB,  undoT  the  statute  of  27 
Hen.  VLLL,  0.  10,  sec  6,  which  is  in  force  in  South  Carolina,  must  oon- 
stst  of  nothing  less  than  a  freehold  estate,  to  commence  in  possesdon 
on  the  husband's  death.     Other  y,  Oelzer,  180. 

2.  AOBBEMENT  NOT  TO  Claim  Doweb  or  any  interest  in  the  husband's 
realty,  entered  into  in  lieu  thereof,  by  a  woman  before  her  marriage, 
and  in  consideration  thereof,  and  of  the  fact  that  she  has  an  ample  estate 
in  her  own  right  secured  to  her,  of  which  her  husband  can  have  no  ben- 
efit, can  not  opeiate  as  a  bar  to  dower  under  the  statute.     Id, 

8.  Such  Agbekment  can  not  Opebatb  as  an  Estoppel  at  common  law.  Id, 

4.  Such  Aobeement  may,  however,  be  Enfobced  jj^  Equitt,  if  fairly 
made  by  a  woman  under  no  legal  disability,  by  excluding  her  from  dower 
as  well  as  from  any  share  in  her  husband's  realty  where  he  dies  intestate. 
Id. 

6w  Whebb  a  Widow  having  a  Paramount  Kiout  of  Dower  has  recov- 
ered judgment  therefor,  and,  without  having  it  set  off,  has  released  it  to 
the  tenant,  the  widow  of  a  subsequent  grantor  of  the  same  land  is  enti- 
tled to  dower  only  in  the  remaining  two  thirds  thereof.  Leavitt  v.  Lam- 
pny,  686.  . 

0.  Wife's  Dower  is  not  Released  by  her  joining  in  her  husband's  deed  to 
correct  a  former  conveywice  by  him  alone,  the  only  words  denoting  her 
assent  being:  '*In  witness  whereof  I,"  the  husband,  "with  S.,  my  wife, 
in  token  of  her  assent  thereto,  have  hereunto  set  our  hands  and  seals." 
Id. 
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7.  BiOHT  OF  DowxR  IB  HOT  TO  BX  BARMti)  hj  a  goppoaod  inteotua  nol 

manifested  by  the  wordfl  of  the  deed.    Id. 
9k  Damages  fob  Dxtehtiok  of  Dowxb,  under  a  x  statnte,  an  to  be  aanHed 

from  the  time  of  the  demand  on  the  tenant  who  ia  aeiaed  of  the  freehold 

when  the  demand  ia  made.    Id, 
9»  Dblat  fob  a  Ybab  ob  Two,  to  inatitate  a  aoit  for  the  reooTeiy  of  doww« 

oan  not  bar  the  widow's  right  either  at  law  or  in  eqidigr.    Samdford  t. 

JfeLeam,  779L 

See  Plbadinq  and  Pbaotig%  46. 

DEUNKENKBSa 
See  Ihtoxicatiok. 

DUE  CX)URSE  OF  LAW. 
See  GoHsnTunoNAL  Law,  2. 

EJECTMENT. 

L  Hkibs  OAir  HOT  Maintain  Ejectment  or  trespass  qiuart  cUuumm/rtgUL  b»> 
til  after  division,  or  what  is  of  eqnal  effect.     Hvhbard  ▼.  Ricari,  198L 

2.  Ejectment  may  be  Maintained  before  location  or  allotment  of  their  ahars 
in  lands,  by  trostees  of  a  state  university,  authorized  by  statnte  to  take 
charge  of,  lease,  rent,  and  improve  lands  previously  granted  by  charter 
for  the  use  and  benefit  of  such  university.     UnivenUy  ▼.  Rej/noUB^  23^ 

t.  Ejectment  CAN  NOT  BE  Maintained  against  a  person  who  enters  npon  land 
legally,  and  has  done  no  act  by  which  his  possession  has  beoomo  wimg- 
foL    HarU  v.  McCoy,  407. 

See  Co-tenangt,  4;  EvidencBi  la 
ELECTION& 

1.  A  SXUBOTMAN  WHO  DENIES  TO  A  CmZEN  HIS  BlOHT  OF  VOTIHQ^  IS  aaiWW- 

able  in  an  action  for  damages.    Capen  v.  Foster^  632. 
2.  The  Law  Frovidino  fob  the  Eeoistration  of  voters  does  not  add  a  new 

qualification  to  those  prescribed  by  the  constitation,  but  ia  a  hi^y  re^ 

sonable  and  useful  regulation,  calculated  to  promote  peaces  order,  and 

purity  in  election,  and  is  valid.     Id, 
t.  Idem. — Still,  if  the  provision  of  this  law  is  such  as  to  afford  the  voter  no 

opportunity  to  know  seasonably  whether  his  name  is  on  the  list  fxt  not^ 

and  to  have  it  inserted  if  previously  omitted,  it  would  conatitnte  a  Mrioua 

objection  to  its  validity.    Id. 

See  Constitutional  Law,  3. 

EMINENT  DOMAIN. 

1.  Public  Use  and  Pubuo  Benefit  are  convertible  tenns,  the  power  in  tba 

legislature  to  appropriate  private  property  to  public  use  bcnng  power  to 
appropriate  it  to  works  of  public  benefit.  Aldridgt  v.  TWeumMo  S.  A 
Co.,  307. 

2.  The  Question  of  the  Ezfedienct  and  usefulness  of  the  applioatwn  d 

private  property  to  public  use  is  to  be  determined  solely  by  the  legid»> 
tnre.    Id. 
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IL  h,  Ubx  mat  bx  Publzo  th:agh  it  benefit  but  a  lixnited  portion  of  the  com- 
mmdty.    Id, 

4  Thx  Conbtrugtion  of  Dams  for  the  purpose  of  obtaining  a  head  and  fall 
of  the  waters  of  a  navigable  arm  of  the  sea,  whereby  to  work  grist-mills, 
iron  manufactories,  and  other  mills  for  other  useful  purposes,  and  also  to 
make  a  highway  over  the  dams  for  the  accommodation  of  all  persons, 
horses,  and  cattle,  for  a  fixed  rate  of  toll,  is  a  public  enterprise  for  which 
private  property  may  be  taken.     Boston  d:  R,  M,  Corp,  v.  Nevrman,  622. 

A,  Iv  PuBiJO  ExiOKNCT  REQUIRES  the  appropriation  of  an  individual's  prop- 
erty for  the  purposes  of  a  grant  to  a  corporation,  he  can  not  lawfully  do 
any  act  or  thing  which  shall  counteract  the  grant.    Id, 

QL  A  Statute  Pboyides  tor  the  Payment  of  Comfeksation  to  a  private 
individual  injured  by  the  exercise  of  corporate  powers,  when  it  directs 
that  such  individual  may  have  hi%  injury  ascertained  by  a  committee  ap- 
pointed by  the  court,  or  tried  by  a  jury  and  the  damages  to  be  awarded 
settled.    Id, 

7.  DxPRiviKQ  One  of  the  Beneficial  Use  of  his  lands  is,  in  the  sense  of 
the  law,  a  taking  of  his  lands.     Id, 

%,  Bight  of  the  State  to  Take  Private  Property  for  publio  use,  upon 
making  compensation,  is  one  appertaining  to  its  sovereignty,  and  may  be 
freely  exercised  on  proper  occasions,  and  a  jury  can  not  control  it.  8cud» 
der  V.  Trenton  Delaware  Falls  Co.,  756. 

9.  Bight  of  Trial  by  Jury  must  be  preserved  inviolate,  as  it  was  in  use 

when  the  constitution  of  the  state  was  adopted;  but  this  rehites  only  to 
trials  in  criminal  cases  and  suits  at  common  law.     Id. 

10.  Writ  of  Ad  Quod  Damnum  was  not  in  universal  use  before  the  consti* 
tntion  was  adopted,  in  ascertaining  the  damages  arising  from  taking 
private  property  for  public  use,  but  such  damages  were  sometimes  ascer^ 
tained  by  arbitrators  or  commissioners.     Id, 

11.  Act  Proyidino  for  the  Assessment  of  damages  by  commissioners, 
where  private  property  is  taken  for  publio  use,  is  not  on  that  ground  un- 
constitutional.   Id, 

18.  Private  Property  can  not  be  Taken  for  private  use,  even  thou^ 

compensation  be  madcw    Id, 
18.  Bight  of  Eminent  Domain  was  originally  founded  on  state  neceasily, 

but  publio  use  has  been  substituted.    Id, 
14.  What  is  a  Public  Use  is  an  unsettled  question.    Id, 
1ft.  Such  Use  is  not  Limited  to  Actual  Use  and  occupation  by  the  states 

or  by  a  public  political  corporation,  or  by  a  private  corporation  whose 

sole  or  even  primary  object  is  the  public  good.    Id, 

16.  BiOHT  TO  Take  Private  Property  for  the  construction  of  canals,  turn- 
pikes, railroads,  etc.,  is  undisputed.    Id, 

17.  Legislature  is  not  Exclusive  Judge  of  what  is  a  publio  use  in  such 
cases,  but  its  determination  in  that  respect  is  subject  to  the  control  of 
the  judiciary.    Id, 

18.  Use  being  Pubuc,  the  Legislature  may  Dbtermenb  whether  it  re- 
quires the  assumption  of  private  property.    Id, 

19.  What  is  a  Public  Use  depends  on  the  varying  condition  and  wants  of 
society  in  many  cases.    Id, 

90.  Creation  of  a  Water  Power  to  be  used  by  a  corporation,  or  leased  by 
it  to  individuals,  for  the  purpose  of  establishing  extensive  manufactories 
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in  a  floKmhing  and  popdioas  distrifct^  is  a  pob  ie  bfairfit»  and 
pablic  nse,  for  which  priTsfte  property  may  b)  antiMtned  to  ba 
though  the  pablio  are  not  to  participate  in  tlje  immediate  prafito  of  iba 
vndertaking.    Id, 

EQUITY. 

L  Fabit  18  Emtitled  to  Bsukt  nr  Equitt  iHm  haa  aciear  legal  i^gjht  i» 
•pecting  property,  and  no  remedy  throogfa  aaj  other  jniiedictioB,  if 
party  against  whom  relief  is  prayed  is  amenable  to  the  jnriadirtacat  of 
court,  and  it  can  afford  effectaal  relief  according  to  its  oHinary 
of  proceeding.     Bowden  y.  SchaixeUy  170l 

8.  CouBT  OF  Equttt  cam  not  CoirTBOL  the  dispoaitioo  of  a  fond  paid  into 
coort»  for  which  the  creditor  has  given  a  bond,  or  compel  the 
cancellatioD,  or  payment  of  the  bond,  or  the  bringing  of  anifc 
and  if  it  should  order  the  attacfaingxreditor  to  pay  the  amoani  owr  to  ^bm 
partoership  creditor,  it  ooold  not  protect  him  by  injnnctioQ  from  lialalitty 
OD  the  bond  to  the  comt  to  which  it  was  given.    Id, 

Si  Court  of  Equity  is  Aitcillast  to  the  court  of  law  in  such  a  caae^  and 
may,  by  directing  an  issoe  at  law,  or  by  taking  proper  proo&i^  adjndiflala 
and  establish  the  partoership  creditor's  demand,  so  as  to  enaUa  him  to 
apply  to  the  court  of  law  for  an  assignment  of  the  bond  or  traoafsr  of  tba 
fund.     Id, 

4.  Bond  Substituted  fob  Monet,  When. — ^Where  an  order  is  made  for  tba 
payment  of  the  claim  of  an  attaching  creditor,  ont  of  a  fund  paid  into 
court  by  a  garnishee,  upon  the  creditor's  giving  a  hood  with  aoffieienft 
sureties  to  refund  the  amount^  if  he  should  be  found  not  entitled  to  it» 
the  bond  so  given  is  substituted  for  the  fund.    Id, 

0.  Equttt  will  not  Exebgise  Jubisdigtion  to  decree  damages  for  the  losa 
of  a  good  bargain.      WaU8  v.  Kinney,  266. 

C  In  the  Adhinistbation  of  Legal  Assets,  chanceiy  adopto  equitable  nile^ 
except  so  far  as  the  law  has  given  an  aheoloto  preference  to  one  class  of 
creditors  over  another.     Wilder  v.  Keeler,  781. 

7.  Whebe  thebb  ABE  BOTH  LsoAL  AND  Equitablb  Assecs  to  be  adminja" 
tered,  chancery  can  not  deprive  a  creditor  of  his  legal  preferanoeaa  to  the 
legal  assets  over  creditors  of  a  different  class;  but  if  he  has  been  partially 
paid,  it  will  not  permit  him  to  share  in  the  equitoUe  asseto  until  other 
creditors  have  received  sufficient  to  put  them  on  an  equality  with  him. 
Id. 

See  Injunotionb;  Mabbixd  Women,  1,  2,  3,  4,  6;  Masteb  nr  Chabobbti 
Miotakb,  1;  Pleading  and  Pbactioe;  Sfbgifio  Pxbiobmabcb;  Br^mm 
OF  Limitations,  16,  16. 

EBJEtOB. 
See  Wbttb  of  Ebbob. 

ESTATES  OF  DECEDENTa. 

FkBaoNAL  Pbopebtt  of  a  Deceased  Pebscn  vesto  in  hia  administrator,  oa 
his  appointment,  by  relation  to  the  time  of  the  death.  IToiison  t.  ifisy- 
ward,  691. 

Baa  ADTANCBMEirrs;  OoNTBAora,  5;  EjEonoonv  1;.  PABnrBB8HiP»  8|  fl^  IQ^ 

11,  16. 
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estoppel. 

A  FSBflON  WHO  Emtbiis  upon  Land  under  the  title  of  another,  ia  estopped 
to  deny  that  title.     HarU  v.  McCoy ^  407. 

8m  Gotknants  nr  Dszbs,  1,  2,  3;  Deeds,  1;  Dowxb,  8;  Mabezaob,  1| 

WABRAimr. 

EVIDENCE. 

1.  Pabol  Evidsngb  IB  Admissible  on  trial  of  one  chained  with  "aiding 
and  abetting"  a  crime  to  prove  the  guilt  of  the  principal  State  v. 
Crank,  117. 

t.  The  Record  of  Ck>NVionoK  is  the  only  admissible  evidence  to  prove  the 
conviction  of  the  principal  on  the  trial  of  the  aooeesary  before  the  fact. 
Id. 

t.  Parol  Evideztcb  mat  be  Giyem  as  to  the  contents  of  a  written  instra- 
ment,  without  notice  to  the  other  side  to  produce  the  original,  if  the  in- 
strument relate  to  a  collateral  circumstance,  and  the  existence  of  the 
writing;  not  its  contents,  create  an  inference  favorable  to  the  party  offer- 
ing the  evidence.     Lowry  v.  Pinwn,  140. 

A  Extrinsic  Evidence  to  show  who  are  the  legitimate,  and  who  the  illegiti- 
mate, children,  is  admissible.     Shearman  v.  Angel,  166. 

ft.  Eztrinsio  Evidence  is  Inadmissible  in  such  a  case  to  show  that  a  testa- 
tor meant  to  include  illegitimate  children.    Id, 

A  Declarations  of  Owner  of  Land  are  admissible  to  prove  a  dedication 
thereof  by  him  to  the  public  use.    State  v.  CatUn,  230. 

7*  A  Writ  of  Execution  may  be  given  in  evidence  as  justification  without 
proof  of  the  judgment,  in  a  suit  brought  against  the  execution  creditor, 
by  a  Btrai.ger«to  the  writ  claiming  title  to  the  property  levied  on.  CarU 
ion  V.  King,  295. 

K  The  Objection  that  the  Genitinensss  of  writings  was  not  sufficiently 
proved  to  admit  their  being  offered  in  evidence,  can  not  be  raised  aftcnr 
the  close  of  the  evidence  in  the  case.     Id, 

••  Opinion  of  a  Single  Witness  that  a  grantor  was  too  much  intoxicated 
to  transact  business  when  he  executed  the  deed,  is  not  sufficient,  of  itself, 
to  avoid  tho  deed.     Harhimm  v.  Lemon,  37A 

]€l  Bond  for  Titlb  is  competent  evidence  in  an  action  of  ejectment  by  a 
vendor  against  a  vendee,  to  show  the  nature  of  the  vendee's  possession. 
HarU  V.  McCoy,  407. 

IL  A  Verdict  and  Judgment  are  Conclusive  Evidbncb  against  the  parties 
of  the  truch  of  the  facts  at  issue.    Montesquieu  v.  HeU,  471. 

ISL  Parol  Evidence  of  a  Contract  for  the  alienation  of  land  is  inadmissi- 
ble, in  an  action  brought  for  damages  for  the  breach  of  the  contract. 
PaUertan  v.  Blaes,  486. 

lA  Parol  Eyidencb  is  Inadmissible,  as  proof  of  a  contract  required  by  law 
to  be  in  writing,  though  a  beginning  of  proof  in  writing  be  offered.    Id* 

lA  Parol  Eyidencb  Ebsfectino  the  Consideration  of  a  written  contract 
is  admissible  in  all  cases  between  the  original  parties.  Folsom  v.  if iis- 
My,  522. 

IA  Partial  Failure  of  Oonsidsration  of  Note  Provable  bt  Parol.— In 
an  action  on  a  note  given  by  a  factor  to  his  principal  for  the  estimated 
amount  of  goods  and  purchasers'  notes  on  hukd,  on  a  nominal  sale  mads 
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to  preserve  the  principal's  property  from  being  sacrificed  by  hia  cred- 
itors, it  may  be  shown  that  there  was  a  verbal  agreement  at  the  time^ 
that  the  factor  was  to  be  liable  only  to  the  extent  of  the  actoal  sales  and 
collections  made,  the  same  as  if  no  note  had  been  given,  and  that  there  is 
a  partial  failure  of  consideration  to  the  extent  of  the  difference  between 
the  face  of  the  note  and  the  amount  realised  from  such  sales  and  ooUeo- 
tions.  Id, 
16L  MoBTaAOss's  Dbclabatioks,  atteb  Dxuvert  of  the  mortgage  to  him» 
and  after  his  failure  to  record  it  in  due  time,  that  he  was  willing  to 
aUow  the  mortgagor's  wife  a  certain  sum  out  of  the  property,  and  had 
sent  his  lawyer  to  explain  to  her  the  propriety  of  accepting  it^  is  not  evi- 
dence, in  a  suit  brought  to  have  the  mortgage  recorded,  to  prove  thai 
there  was  an  agreement  for  such  an  allowance  when  the  mortgage  was 
executed,  which  was  a  part  of  the  consideration,  dwrnbara  v.  C!^^nlma% 
572. 

17.  In  Tbovbb  against  a  Pubohasxb  from  a  Vbnbxb,  the  testimony  of  othen 
who  sold  goods  to  the  vendee  about  the  same  time,  is  admissible  to  show 
that  the  vendee  was  then  insolvent,  and  that  he  had  no  expectation  of 
paying  for  the  articles  he  purchased.    Rowley  v.  BigeltHg,  607. 

18.  Whbre  the  Note  Described  in  a  Mortqaob  Differs  in  amount  from 
that  produced  in  evidence,  the  mortgagee  may  show  by  parol,  in  an  ac- 
tion of  replevin  against  an  officer  attaching  the  chattels  as  property  of  the 
mortgagor,  that  the  note  produced  was  the  note  referred  to,  and  that  the 
mortgage  had  not  been  discharged.    Johns  v.  Church,  651. 

19.  Witness  to  a  Note  may  be  asked  at  the  trial  of  an  action  thereon, 

"  whether  the  said  defendant  was  not  in  a  state  of  complete  intoxication 
at  the  time  the  note  wis  signed  by  him,  and  whether  he  was  not»  at  that 
time,  wholly  unfit  for  the  transaction  of  any  kind  of  business  in  coos^ 
quence  of  such  intoxication  ?"    Burroughs  v.  Riehman,  717. 

See  Agenot,  8;  Consideration,  3,  6;  Malicious  Prosbcdtion,  1,  2,  3,  6; 
Negligence;  New  Trials,  1;  Parent  and  Child,  7;  Presumftions; 
Statute  of  Frauds,  2;  Statute  of  Luotations,  14;  Trbbpass,  1;  Wnv 

NESSES. 

EXECUTIONS. 

1.  Defendant  in  Bxboution  Sale  may  retain  the  possession  of  the  chattels 
sold  under  a  contract  with  the  purchaser,  without  rendering  the  same 
liable  to  levy  at  the  suit  of  another  of  the  defendant's  crediton.  Myen 
V.  Harvey,  60. 

8.  Return  of  Officer  Levtino  Execution  on  real  estate  is  oondniivn 
upon  the  parties,  and  all  persons  claiming  under  theoL  Stevens  v. 
Broton,  215. 

dL  Execution  Issued  to  a  County  in  which  the  defendant  does  not  reside 
is  irregular  under  the  act  of  1827,  but  not  void,  and  an  officer  is  com- 
pelled to  obey  its  mandate,  notwithstanding  the  defendant  in  execution 
may  have  the  writ  quashed  on  motion.    CommonweaUh  v.  O'CuU,  383. 

4b  Plaintiff  in  Execution  is  responsible  to  the  defendant  for  enforcing  an 
irregular  execution.     Id. 

fi.  Person  not  a  Party  to  a  Judgment,  in  an  action  of  ejectment,  is  not 
concluded  by  the  sheriff's  retom  of  a  habere  /ados  issned  thereon*  iter- 
eheval  v.  Ambler,  446. 
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Si  JvDanEVT  IN  Ejxotmemt  gives  the  plaintiff  no  right  of  entry  <m  land  in 
the  poMeasion  of  a  person  who  is  neither  a  party  nor  privy  to  the  judg- 
ment.   Id, 

7*  Wherb  two  PSB80V8  are  in  possession  of  a  tract  of  land,  whether  there 
is  SQch  privity  between  them  as  will  authorize  the  dispossession  of  both 
of  them  under  a  habere  fa^aa^  issued  on  a  judgment  in  ejectment  against 
one,  is  a  question  of  fact  for  the  jury.    ld» 

ib  Whxbb,  in  the  Assbncb  of  a  person  who  is  in  the  actual  possession  of  a 
tract  of  land,  another  is  placed  in  possession  under  a  writ  of  habere  fadoM 
issued  on  a  judgment  in  ejectment,  to  which  the  first  person  is  not  a 
party  or  privy,  the  return  of  the  latter  to  the  actual  possession  of  the 
land,  upon  it  being  vacated  by  the  person  placed  in  under  the  writ,  does 
not  make  him  guilty  of  a  forcible  entry  or  detainer.    Id, 

9L  Svch  Pbooxsdinos  are  not  an  eviction  of  the  party  who  is  in  the  actual 
possession.     Id, 

IQL  BxsounoN,  fob  the  Debt  of  a  Tenant  at  Will  of  a  farm,  may  bo 
levied  on  hay  in  the  bam,  which  has  not  been  aotually  delivered  to  the 
lessor,  notwithstanding  an  agreement  by  such  tenant  that  the  lessor 
may  hold  all  the  hay  cut  on  the  farm  as  security  for  the  rent.  Bailey  v* 
FUlebrown,  529. 

IL  RzEcunoN  IssiTED  BBFOBB  THE  Dat  allowed  by  law,  if  not  acted  upon 
until  after  that  day,  is  not  void,  but  may  be  amended;  and  parties  who 
act  under  it  are  not  liable  as  trespassers.    Senbner  v.  WhUeher,  708. 

See  Evidence,  7;  Judgments,  11,  12,  13. 

EXEOUTOBS  AND  ADMINISTBATOBS. 

1.  LiABiLiTr  OF  Administrator  to  Aoooxtnt  is  co-extensive  only  with  the 
jurisdiction  of  the  court  from  which  he  received  his  authority.  Moth- 
land  V.  Wireman,  71. 

8.  Adkinutrator  is  not  Chabobable  with  assets  of  his  intestate  in  an- 
other state,  even  though  such  assets  may  have  come  to  his  hands  here. 
Id. 

Si  Administbatob's  Lien  is  presumed  to  have  been  satisfied  where  two 
years  have  elapsed  without  any  interference  from  him,  and  all  the  heirs 
have  joined  in  a  conveyance  to  the  plaintiff;  and  the  latter  has,  under 
such  circumstances,  a  good  prima  facie  title  against  a  defendant  who 
shows  no  interest  whatever  in  the  land.    Hubbard  v.  Bieart,  198. 

4  Executrix  of  a  Deceased  Debtob  is  not  liable  to  the  creditors  of  her 
husband,  as  an  executrix  de  son  tort^  when  it  appears  that  her  husband 
had  departed  from  the  state  upon  a  trading  voyage  and  died  abroad, 
leaving  her  with  a  family  to  support,  and  that  before  hearing  of  his 
death  she  used  the  property  left  by  him  in  the  support  of  the  family  and 
payment  of  his  debts.    Brovm  v.  Benight^  373. 

See  Estates  of  Decedents;  EXbgutobs  and  Administbatobs,  4;   Pabt- 

nebship,  8,  9. 


EXTORTION. 
See  Indicfments,  4. 
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FACIOBa 
L  Facxob  Cauidw  a  ham  10  ms  PsisaFAi.  by  waa^tidSBgaatm 
to  inks  it  good.     Fblmfmw,  Musaqf,  SBZ 

%  PUVC3KAI.  n  SOT  BOUXD  TO  GiTX  SVKIAI.  DiBKIHm  tO  llS 

to  tfaa  ooUaetioQ  of  a  note  tdkcn  bj  the  latter  for  goods  nid  iar  Ui 

prindpsL    /dL 
&  Fbivcikai.  d  Obugkd  to  BmiBUSSB  liio  factor  for  f  1  %iwtmm  incurred  im 

bk  bonicM,  and  io  not  boond  to  nnkoaiiyci^nBi  pramin  tothat  offHt 

before  tbo  factor  is  called  on  to  act.    Id, 
i.  Faoiok  d  vot  Liablb  lOK  A  Faiujsb  to  eoOeet  ikm  amoont  of  a  pnw 

rheanr'e  note  on  Land  in  socfa  a  caee,  nnleae  he  hae 

d  it^  or  hae  been  guilty  of  neig^igenoe.    LL 

FEDERAL  COUBTS. 
See  Juwaaam,  12;  13;  Ji 


See  Mamctto  W( 


FENCES. 
See  Go^BVAjRjT.  L 

FINES. 

A  Statb  Tbmmbummm  has  vo  Lboal  iHTKBnr  in  fines  dae  to  the  stats 
imtil  they  sre  reoeiyed  by  him;  therefore  sn  setkm  in  his  nsme  will  not 
lie  to  recorer  fines  imposed  by  a  judgment  of  ooort  which  in  tenns 
makes  them  payable  to  the  treasorer  for  the  use  of  the  stats.  BimeH  t. 
Spmcer,  398. 

FIXTURES. 

L  Oabdinq  MAOHzms  vor  Attached  to  thb  Botldiho,  bat  espable  of 
bemg  removed  therefrom  by  being  taken  apart,  are  penooal  property^ 
and  liable,  as  anch,  to  be  taken  on  ezecation;  and  where  each  marhlnw 
are  aold,  and,  at  the  same  time,  by  the  vendee  who  retains  poseesaion  of 
them,  mortgaged  to  secora  the  payment  of  the  pnrchaae  money,  they  are 
still  liable  to  attachment  at  the  suit  of  his  creditore,  notwithstanding 
the  mortgaga.    Tobias  ▼.  Francis^  217. 

%  FzxrujUBS.— The  aame  rule  appllee  in  the  determination  of  what  ***»nttftlff 
are  to  be  considered  as  fixtures  between  debtor  and  creditor  as  between 
landlord  and  tenant.     Tafe  ▼.  Wamiek^  383w 

H  Cardino  MAOHnn  Situatkd  in  a  Boildino  erected  for  the  porpoee  of 
oarrying  on  carding,  and  ready  to  be  put  in  operation,  hot  not  fnitimtrd 
to  the  building  in  any  way,  is  personal  property,  and  may  be  levied  ob 
as  such  upon  an  exeontion  issued  from  a  justioe's  court    Id 

FORCIBLE  ENTRY  AND  DETADnSR. 

L  At  Comkok  Law,  a  Psbson  Holdino  the  title  to  land,  and  having  the 
right  to  the  possession,  might  use  actual  force  to  effect  an  entry  thereon. 
TribbU  v.  Frame,  439. 

IL  Statutes  of  Fobcibls  Eiitrt  and  Dbtaivsr  adopted  in  Bngiand  have 
nevur  been  oonstmod  to  destroy  the  common  law  right  of  justifying  a 
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fordblo  entry  in  an  action  of  trespass  quare  elausum  /regit  by  pleading 
and  proving  a  right  of  entry.    Id. 

t.  PsBSON  Haying  the  Legal  Titt.k  to  land,  and  being  in  the  actual  pos- 
session thereof,  has  a  right  to  repel  by  force  any  attempt  to  molest  him 
in  the  enjoyment  thereof,  or  in  the  free  use  of  anything  appertaining 
thereto,     fd. 

4b  Statutes  of  Fobciblb  Entat  and  Detainer  enacted  in  Kentncky  do 
not  take  away  the  common  law  right  of  entry.     Id. 

6w  Person  Who  TTa«i  a  Right  of  Entry,  and  who  makes  an  actnal  entry 
in  consummation  of  that  right,  can  only  be  removed  in  the  manner 
pointed  ont  by  the  statutes  of  forcible  entry  and  detainer,  and  any  forci- 
ble intrusion  upon  a  person  so  in  the  actual  possession  is  actionable.    Id, 

0.  A  Person  so  in  the  Actual  Possession  may  repel  by  force  any  forci- 

ble attempt  to  remove  him.  He  can  only  be  renoved  teevndum  kgtwu 
Id. 

FRAUD. 

Am  iRsoLTSirT  Laws,  b^  6;  Judgments,  8;  Neootiablb  Inbteumentb,  1,  5{ 
KoncB,  4;  Pleading  and  PRAoncB,  43,  44;  Possession,  2;  Sales,  6, 7. 

FRAUDULENT  CONVEYANCFA 

1.  A  COKVETANOB  TaKEN  WITH  InTENT  TO  AlLOW  THE  GrANTOR  'tO  eaCapO 

just  claims,  is  fraudulent  and  void,  as  to  one  holding  such  claims,  even 

though  full  value  bo  paid.     I^ovarij  v.  Pifison,  140. 
%  A  Conveyance  Taken  with  a  Fraudulent  Intent  is  not  rendered  valid 

by  the  fact  that  the  consideration  be  the  discharge  of  just  debts  of  thd 

grantor,  and  some  of  the  debts  thus  discharged  be  liens  upon  the  land 

covered  by  the  deed.     Id. 
8L  The  Stat.  13  Eliz.,  a  5,  Extends  to  all  who  have  a  right  of  action  against 

the  grantor.     Id. 
4  A  CoirvETANCE  WITH  Intent  to  Defraud  Creditors  is  Void,  though 

upon  good  consideration,  as  to  subsequent  creditors  contracting  with 

knowledge  thereol     Carlton  v.  King,  295. 
ft.  YoLUNTART  CoNVETAKCE  is  invalid,  as  against  a  subsequent  purchaser  for 

value,  without  notice  thereof.     Per  Nicholas,  J.    Andermm  v.  Orten^  417. 

FRAUDULENT  REPRESENTATIONa 
See  Mortgages,  25. 

GIFTa 

• 

1.  pRoiossoRT  Notes  bt  a  Father  to  his  Sons,  to  be  delivered  to  them 

after  his  death  for  the  ptirpose  of  equalizing  advancements  made  to  them, 
are  void  for  want  of  consideration.     Pr tester  v.  Priester,  191. 
t.  Notes  are  not  Good  as  Donationes  Mortis  Causa  in  such  a  case.    Id, 
Si  To  CoNSTiTUTB  A  Vaud  Donatio  Mortis  Causa,  it  must  appear:    I. 
That  the  gift  was  made  in  the  donor's  last  illness,  and  in  apprehension  of 
the  approach  of  death;  2.  That  it  was  of  a  thing  capable  of,  and  passing 
by,  delivery;  3.  That  there  was  such  a  delivery  as  to  transfer  the  poa« 
session.     Id. 
4to  Donatio  Mortis  Causa  Reverts  to  the  donor  if  he  survives.    Id, 
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S.  DoxATio  MoBns  Causa  can  not  bk  bt  Mxbb  Pabol»  baia  dfllivaiy  nf 
the  thing  intended  to  be  given  is  essentiaL    Bradley  ▼.  Huttt,  697. 

6L  Such  Qm  Kusr  bk  Full  and  complete  at  the  time,  passing  £rom  tha 
donor  his  legal  power  and  dominion  over  the  thing,  and  leaving  noUiing 
for  him  or  his  executor  to  do  to  perfect  it.     Id, 

7*  Bajul  Notes  and  Notbs  Patablx  to  Bkaker  pass  bj  delivery  merely, 
and  are  valid  subjects  of  such  gifts.     Id, 

IL  PRomssoBT  KoTB  Payablb  to  thb  Obdsr  of  the  donor  can  not  be  made 
a  donatio  tnoriu  cauaa  by  delivery,  because  the  property  in  it  doea  noft 
paas  by  such  delivery,  but  being  a  mere  diose  in  action  it  must  be  sued  in 
the  name  of  the  donor's  executor,  notwithstanding  the  delivery.     LL 

iL  Bom)  IS,  IV  Enolamd,  a  Subject  for  such  a  gift,  but^  as  the  reasons  as- 
signed for  it  there  do  not  exist  here,  query,  whether  the  doctnne  would 
be  adopted  here.    Id, 

GRANTS. 

L  **  Vacant  Lands  "  do  not  indude  lands  belonging  to  the  state  by  piuchaaa» 
Stale  v.  ArUdge,  145. 

f,  A  Bight  of  Pre-ehftion  Oivibs  no  Title  to  the  land  prior  to  the  ex- 
hibition of  the  necessary  proofs  and  the  adjudication  of  the  land  by  tiis 
register  and  receiver  to  the  person  claiming  the  right.  Henry  r,  Wekk^ 
490. 

IL  The  Decision  or  the  Rboisteb  and  Bbokivbb  can  not  be  ^nn«ii^  or 
reversed  by  the  courts  of  the  state.    LL 

GROWING  CROPS. 

Waobb  Give  no  Right  or  interest  in  a  crop,  though  to  be  paid  by  ddifvy 
of  a  share  thereof  prior  to  the  delivery.    Rogere  ▼.  CoOier^  168. 
See  Landlobd  and  Tenant,  1,  2,  3,  4 

GUARANTY. 
See  Contracts,  1. 

GUARDIAN  AND  WARD. 

1.  Qhs  AflBuimro  to  be  a  Guasdian  of  an  infant  whose  property  has  beea 
sold  on  an  application  by  order  of  the  court,  and  receiving  and  raoeiptiQg 
for  the  proceeds  of  the  sale  as  such,  though  he  is  not  a  guardian  in  fael» 
becomes  a  voluntary  trustee,  and  must  account  for  the  funds  so  reoeived. 
Houaeal  v.  0'M€9,  186. 

%  GuABDiAN  OF  AN  Intbstate*s  CHILDREN  may  be  appointed  by  the  or- 
phans' court  of  the  county  in  which  administration  on  hia  estate  Is 
granted,  although  a  guardian  may  have  been  previously  appointed  in  an* 
other  state.     Kraft  v.  Wichcy,  569. 

iL  ^ppoiNTM£2n*  or  A  Guardian  bt  the  Court  of  another  state  has  no  ex* 
traterritorial  force  to  oust  the  courts  of  this  state  of  their  juriadiotion 
over  the  property  of  infants.     Id, 

4i  Foreign  Guardian,  Executor,  or  administrator,  can  not  sue  as  suoh  in 
the  courts  of  this  state.     Id, 

&  Where  an  Infant  Resides  in  Another  State,  but  has  property  here, 
and  has  guardians  appointed  in  both  jurisdictions,  the  foreign  guardian 
has  the  custody  of  his  person,  and  the  domestic  guardian  has  oontrol  of 
his  property,  and  neither  can  interfere  with  the  other.     Id, 
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6L  DoxBSTio  GuiADiAK  IS  Liable  for  the  mAinteoanoe  and  edacation  of  the 
ward,  in  such  a  case,  and  the  foreign  goardian  may  enforce  that  liabUil^ 
bj  application  to  the  proper  tribunal     Id,' 

7*  Patmintb  Madb  to  ait  Infant's  Guabdian,  without  an  order  of  the 
oonrt  of  chancery,  on  a  balance  due  from  a  purchaser  under  a  decree  for 
the  sale  of  the  land  of  the  anoeetor  of  snch  infant  for  the  payment  of 
debts,  will  be  credited  to  such  purchaser  as  if  made  under  an  order,  where 
an  order  therefor  would  have  been  passed  on  application,  even  thoogb 
the  gpardian  has  wasted  the  money  and  beoome  insolvent    Lee  v.  Stotu^ 

fisa 

See  AIastxb  in  Changbbt,  6,  7»  8. 

HABERE  FACIAa 
See  BxBounoNB,  5,  6^  7,  8»  9l 

HETR8. 
See  Ejeciubztt,  1. 

HIGHWAYa 

1.  HioHWAT  MAT  BB  Ebtablished  bt  Unintebbupted  Use,  and  sapport  of 

it  as  such,  by  the  town  for  forty  years.    Beed  v.  NwihfiM^  602. 
SL  SvcH  Use  AnoBDS  a  CoNOLUsiyE  Legal  Pabsumption  that  such  hi^« 

way  was  at  some  anterior  period  laid  out  and  established  by  oompeteni 

authority.    Id, 
Z,    NoncB  OF  A  Defect  in  a  Highway  may  be  inferred  against  the  tows 

from  its  notoriety  and  continuance  for  such  a  period  that  it  may  be  pre* 

Bomed  that  the  officers  of  such  town  knew,  or  mighty  with  proper  vigil* 

anoe,  have  known  of  it.    Id, 

See  DsDiOAXioir. 

HOUSR 
See  License;  Pabtition;  Real  Esxatb,  SL 

HUSBAOT)  AND  WIPE. 

!•  A  Husband  is  not  Liable  for  the  maintenance  of  his  wife's  psrents. 
CofRmtMioii«r«  V.  Oansett,  139. 

2.  A  Right  to  Coicmtjnitt  of  Acquets  and  gains,  existing  by  the  law  of  the 

place  and  time  of  marriage,  is  a  right  springing  from  contract^  and  can 

not,  therefore,  be  taken  away  by  subsequent  legislation.     Dixon  v. 

Dixm^  47S. 

SL  The  Wife  has  a  Present  Right  to  her  share  of  the  acquets  and  gains, 

which  may  be  enforced  whenever  the  marriage  relation  is  from  any  cause 

dissolved.    Id,  ' 

SeeDrvoBOE;  Parent  and  Child. 

IGNORANCE. 

lOBOBANCE  OF  THE  Law  Will  not  excuse,  in  a  civil  case,  a  wrong  done  or  a 
right  withheld.     Lawrence  v.  Beaubie/if  155. 

See  Contracts.  4;  Mistake,  2. 
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ILLEOmMATE  CHILDREN, 
flee  BrxDnrci.  4,  6;  Lbgacies  and  Leoatkbs,  2,  3,  4;  Pabxht  a»  Onu^ 

1,  2.  3.  4,  5.  6,  7. 

mCEEASE  OF  PERSONALTY. 
See  RxvKBSXOHB  anb  RmfATWDiBa. 

INDICTMENTS. 

L  Av  IvpiOTMXirr  CEBTAiir  to  a  Common  Intkit  in  the  deseription  cf 

third  persona  ib  Bufficient,  if  the  objection  of  onoertunty  be  finfc  niwd 

after  verdict    State  ▼.  Crank,  US. 
ti  SuFyiCiUTT  Descbiption  of  the  injury  from  which  deeth  eroee  is  effoidad 

by  the  phrase  "one  mortal  bmise;**  nor  is  it  Decenary,  if  the  injury  be 

on  the  head,  that  the  partionlar  portion  of  the  head  be  mentioned  in  the 

indictment.    Id, 
9k  An  Indictment  need  not  Allege,  when  the  prisoner  is  charged  as  ao- 

cessory,  the  conviction  of  the  principal.     Id. 
C  Indictment  for  Extobtion  where  nothing  was  dae,  mnst  aver  that  fao^ 

and  if  the  indictment  be  for  taking  more  than  was  dne^  it  should  ahov 

how  mnch  was  dae.    State  v.  CoggsweU,  379. 

INFANCY. 

L  It  IS  not  a  Rathioation  of  an  infant's  note,  that  on  oommg  of  age  he 
effsred  to  snbmit  to  arbitrament  the  qnestion  of  his  liability.  Beakam 
V.  Bitftop,  858. 

5.  MsBBLT  AoKNOWLEDQiNO  that  he  made  a  note,  or  that  it  is  dne,  is  not  a 

sufficient  ratification  of  an  infant's  promissory  note.    Id, 
8.  Babs  Retention  of  Conbidxbation  of  an  ezentory  cootrsct  is  not  a 

sufficient  ratification.    Id, 
4.  Contbaots  of  an  infant,  which  the  court  can  pronomioe  to  be  to  his  pve- 
Jndioe,  are  void;  snch  as  are  of  an  uncertain  nature  as  to  benefit  or  pre- 
judice are  voidable;  and  such  as  are  for  bis  benefit^  as  lor  neeesssrie^ 
etc,  are  valid.    Laweon  v.  Lov^oy,  612^, 

6.  Ratdtioation  of  an  Infant's  Voidablx  Contbagt  must  be  somethiog 

more  than  a  mere  acknowledgment  of  the  debt,  but  it  need  not  be  a 
direct  promise  to  pay  or  perform.    IcL 
Q.  Ratifigaxion  mat  bb  Infebbed,  after  an  infsnt  has  been  of  age  a  zea 
sonable  time,  from  bis  positive  acts  in  favor  of  the  contraot,  or  firam  bii 
tacit  assent  under  circumstances  not  excusing  silence.     /<2. 

7.  CoNVEBSioN,  afteb  Comino  OF  Age,  OF  Chattelb  purchased  during  in* 

fancy,  to  one's  own  use,  and  receiving  the  avails,  is  a  sufficient  confirma- 
tion of  the  purchase  to  uphold  a  negotiable  note  given  therefor  by  the 
infant,  in  the  hands  of  an  indorsee.    Id. 

8.  CoNTBACTS  wrm  an  Infant  Chabteb^  of  a  vessel  do  not  make  the 

general  owners  liable,  where  the  infant  has  not  elected  to  avoid  the  coo* 
tract  of  fairing.  Whether,  if  the  infant's  contract  of  hiring  were  a 
nullity,  the  general  owners  would  be  liable  for  losses  to  shipping,  ^tmn» 
Thompnon  v.  ffamiUotif  G19. 

9.  Infant's  Contbact  fob  Nbcessabies  is  binding  if  equal  and  reasonablsb 

and  if  the  form  of  it  does  not  exclude  inquiry  into  the 
StoTie  V.  Dennison,  654. 
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10.  OoMTRACT  VOR  SiTBSiSTENCE,  clothing,  and  education,  is  a  contract  for 
neoessanes.     Id, 

1L  Contract  bt  an  Infant  of  Foubtsbn  to  work  for  his  board,  clothings 
and  education  until  hia  majority,  if  reasonable  and  fair,  and  sanctioned 
by  his  goardian,  and  if  fully  performed  on  both  sides,  is  binding,  and  he 
can  not  recover  on  a  quantum  meruit  by  showing  that  the  value  of  his 
services  exceeded  the  agreed  compensation.     Id, 

8m  Guardian  and  Ward;  Married  Women,  12,  13,  14,  15;  Master  nr 

Chancert,  5,  6,  7,  8. 

INJUNCTIONS. 

L  JoRiBDicnoN  OF  Equitt  to  Grant  Injunctions  against  waste  and  privsto 
nuisance,  and  in  cases  of  great  and  irreparable  injury  to  the  inheritance, 
is  well  established.    Scudder  v.  Trenton  Delatoare  FcUls  Co,,  756. 

5.  Trespasses  of  a  Continuous  or  Extraordinary  Character  may  be  en- 

joined,  where  the  property  is  of  peculiar  value,  so  that  the  injury  to  it 
can  not  be  recompensed  in  damages.     Id, 

t,  CurriNO  Down  Trees  along  a  River  Bank,  fronting  one's  premises,  bj 
which  hiq  property  is  protected  from  the  encroachments  of  the  water, 
for  the  purpose  of  constructing  a  raceway  along  the  bank  to  create 
water  power  for  the  use  of  a  corporation,  without  the  owner's  consent^ 
or  any  lawful  authority,  is  waste,  destructive  of  the  inheritance,  and 
will  be  enjoined.    Id, 

C  Permanent  Apfropriation  of  a  Part  of  One's  Land,  as  a  raceway  for 
the  use  of  a  corporation,  is  a  complete  severance  of  it  from  the  rest  of 
his  estate,  and  a  destruction  of  it  in  the  character  in  which  he  has  en- 
joyed it,  and,  considered  as  a  trespass,  is  of  such  a  nature  as  to  be  sub- 
ject  to  an  injunction.    Id, 

fik  Complainant  HAvnra  Slept  on  his  Rights,  in  such  a  case,  by  permitting 
the  defendants  to  expend  large  sums  in  the  work,  without  endeavoring 
to  stop  them,  will  be  denied  relief,  for  it  is  a  rule  of  equity  that  one  de* 
siring  extraordinary  aid  must  apply  promptly.    Id. 

6.  Complainant  does  not  Forfeit  his  Rights  by  Delay  where  he  refuses 

to  part  with  his  land  for  such  a  purpose,  or  to  accept  the  damages  ap- 
praiaed  to  him,  but  notifies  the  corporation  that  unless  they  pay  what 
be  is  willing  to  receive,  he  will  contest  their  proceedings,  and  he  need 
take  no  further  steps  until  his  rights  are  invaded.  Id, 
7*  ESquity  will  Interfere' where  a  corporation  exceeds,  abuses,  ormisap* 
plies  its  powers,  but  not  where  powers  granted  are  exercised  in  good 
faith,  or  are  discretionary,  or  the  right  is  doubtfuL     Id: 

See  Mortgages,  22. 

INSOLVENT  LAWS. 
1.  A  State  Insolvent  Act  discharging  a  debtor,  upon  his  surrendering  his 

property  for  the  benefit  of  his  creditors,  from  all  previous  debts,  impairs 

the  obligation  of  contracts,  and  is  unconstitutionad.  Norton  v.  Cool;  342. 
8.  A  Discharge  under  a  State  Insolvent  Law  is  a  good  defense  to  an 

action  for  the  recovery  of  a  debt  contracted  in  and  between  citizens  of 

that  state.     Id, 
8.  A  Discharge  under  a  State  Insolvent  Law  is  invalid  against  citizens 

of  other  states.     Id. 
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4  A  Citizen  of  Anotkkb  Stats  does  not  waive  hia  eztnterritotial  hu- 
manity by  appearing  and  oppoeing  the  petition  on  the  older  to  show 
cause  why  an  assignment  should  not  be  made.     I<L 

6.  A  Fraud  will  Deprive  of  the  Benefit  of  the  insolvent  act»  if  it  ooBom 

within  the  language  of  the  preamble,  though  it  is  not  enumerated  in  the 
spedfioation  of  frauds  in  the  enacting  clause.     Montesgrneu  v.  HeU^  4tl\. 

0.  Allegation  of  Fraud  against  an  insolvent  is  supported  by  proof  tliat » 

debt  was  fraudulently  contracted  by  him.     Id, 

7.  The  States  have  Power  to  pass  bankrupt  laws  which  are  constitatiooal 

as  to  subsequent  contracts  of  their  own  citizens.     Frey  v.  Ktrk^  M\* 
8b  Such  Laws,  so  far  as  they  affect  rights  of  citizens  of  other  sb*tes,  are  mi* 

oonstitutionaL     Id. 
Ol  Discharge  under  the  Insolvent  Law  of  Maryland,  of  a  citiaen  of  that 

state,  does  not  release  him  from  liability  on  a  note  made  to  a  eitiaen  of 

Pennsylvania,  and  payable  in  the  latter  state,  whether  the  law  was 

passed  before  or  after  the  note  was  made.     Id, 
lOs  Sahe  Constitutional  Rule  Operates  in  the  courts  of  the  state  where 

the  insolvent  resides,  as  in  the  United  States  court,  with  respect  to 

such  cases.    Id, 

11.  Ultimate  Opinion  of  Johnson,  J.,  in  Ogden  v.  Saunden^  12  Wheat  213; 
is  considered  the  final  and  conclusive  law  respecting  the  validity  of  state 
insolvent  acts.     Id. 

12.  Insolvent  Laws  of  Maryland  profess  to  operate  upon  all  claims,  wiier- 

ever  arising,  of  both  resident  and  non-resident  creditors;  but  with  rsspeet 

to  non-resident  creditors  their  effect  is  controlled  by  the  oonstitntioa  of 

the  United  States.    Id. 

See  Assignment. 

INSURANCE— FIRR 

L  An  Express  Agreement  must  Prevail  ever  a  printed  conditioii,  in  a 
policy  of  insurance,  where  the  risk  assumed  by  the  agreement  is  ineoon* 
cilable  with  the  terms  of  the  condition.    NieoUi  v.  Insurance  Co,,  458w 

8.  Upon  the  Destruction  of  Part  of  the  Property  Insured  agaifist  loea 

by  fire,  the  insurer  is  liable  for  the  full  value  of  the  part  so  destroyed, 
provided  it  does  not  exceed  the  agj^gate  amount  of  the  insnnmee.  He 
can  not  exonerate  himself  by  paying  an  amount  which  bean  the  propor- 
tion to  such  aggregate  amount,  which  the  value  of  the  property  destroyed 
bears  to  the  whole  property  insured.     Id,. 

INSURANCE-MARINR 

1.  An  Error,  in  Reducing  a  Contract  of  Insurance  to  WRiTiNa,  may  be 

corrected  by  the  court.     LippincoU  v.  Ins,  Co.^  467. 
2L  To  Correct  Error  in  a  Policy  of  insurance,  recourse  may  be  had  to  the 
original  memorandum  of  application  for  insurance,  and  its  indossements^ 
showing  its  acceptance  by  the  company.     Id 

.  INTEREST. 
See  Master  in  Chancery,  2,  6. 

INTOXICATION. 

Drunkenness  can  Ke  Set  up  as  a  Defense  against  a  contract^  only  where  it 
was  brought  about  by  the  other  party,  or  is  so  total  as  to  be  palpable 
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evidence  of  fraud  in  the  person  entering  into  a  contract  with  one  lo  in- 
tozicated.    Burrougha  ▼.  Riehmanf  717. 

See  EviDENCB,  9,  19. 
JOINT  OBLiaATlONS 

See  OONTRAOTB,  6. 

JUDGMENTa 

1,  JoDOMEiiTa  Emtxbbd  at  Diffebxnt  Houbs  of  the  same  day  have  no 

priority  over  one  another  as  liens  npon  the  property  of  the  jadgment 
debtor,  and  must  be  paid  pro  rata,  when  the  proceeds  of  the  sale  of  sncb 
property  are  insufficient  to  discharge  all  of  them.    Metzler  v.  KHgore,  76. 

2.  Unauthorized  Appsabakgb  of  Attornet,  Effect  of  Judgment  in  Casb 

OF. — ^A  plaintiff  is  bound  by  a  judgment  for  costs  rendered  agunst  him 
in  an  action  brought  in  his  name,  by  an  attorney,  without  his  knowledge 
or  consent    Tovm  qf  St  Albans  v.  Bvsh,  246. 

8.  Nil  Debet  is  not  a  good  plea  to  a  judgment  of  a  circuit  court  of  the 

United  States,  in  such  a  case.    Id, 

4.  Judgment  is  Regarded  as  a  Lien  on  the  debtor's  equitable  estate  in 
realty,  so  far  as  equity  and  good  conscience  will  allow,  in  adjusting  con* 
flicting  claims  of  creditors  in  courts  of  chancery,  following  the  analogies 
of  the  law.    Lee  v.  Stone,  589. 

0.  Judgment  Final  though  Amount  not  Fixed.— A  judgment  in  the 
usual  form  for  the  damages  laid  in  the  declaration  and  costs  of  suit,  with 
a  memorandum  annexed  that  it  is  "  to  be  released  on  payment  of  such 
sum  as  M.  shall  say  is  due,  and  costs,"  is  final,  requiring  no  further  ac- 
tion of  the  court,  but  merely  the  filing  of  M.'s  certificate,  to  fix  the 
amount.    Turner  v.  Phwden,  596. 

0.  Account  is  Extinguished  by  a  judgment  thereon,  and  is  not  afterwardi 
available  as  a  set-off  or  cause  of  action.    Id, 

7*  Judgment  of  Court  of  Record  of  sister  state  is  not  technically  a  foreign 
judgment;  but  is  entitled  to  the  same  faith  and  credit  as  in  the  state 
where  it  was  rendered.    Gulick  v.  Loder,  711. 

8)>  Judgment  Obtained  bt  Fraud  or  surprise  will  be  set  aside.  Bmsae  v. 
Barker,  720. 

9,  The  Lien  of  a  Judgment  Attaches  itself  at  law  to  the  whole  legal  es- 

tate which  the  debtor  had  in  the  land  at  the  time  of  the  docketing  of 
the  judgment.    Sand/ord  v.  McLean,  773. 
IOl  The  Lien  of  a  Judgment  rendered  before  the  debtor's  marriage  is  para- 
mount to  his  wife*s  right  of  dower.    Id, 

11.  A  Purchaser  under  a  Judgment  in  Equitt  takes  the  land  subject  to 
equitable  claims  prior  to  the  judgment  of  which  he  had  notice  at  or  be- 
fore the  sheriff's  sale  of  the  property.    Id. 

12.  Upon  Execution  under  a  Judgment  cf  a  Federal  Court  returned 
unsatisfied,  the  judgment  creditor  can  not  seek  the  aid  of  a  state  court 
of  chance^  to  reach  the  equitable  assets  of  the  debtor.  TarheU  v.  Origgs, 
790. 

13i  Judgments  of  a  Court  of  the  United  States  do  not  stand  upon  highef 

ground  in  this  respect  than  the  judgments  of  the  courts  of  a  sister  bUte. 

Id, 

See  Divorce,  9,  10.  12.  13;  Evidence,  11. 
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JUDICIAL  LI  ABILITY. 

JxJVncR  OF  THB  Pbage  who,  in  the  discharge  of  his  ministeiial  or  fndicial 
datiee,  acts  cormptly,  is  liable  npon  his  official  bond  to  the  party  in* 
fnred  by  snoh  acts.    SUUe  ▼.  Flinn,  380. 

JUEISDICnON. 

Oniourr  Coubt  of  the  United  States,  JuBifia>icTioir  of. — ^A  drcoit  comrl 
of  the  United  States  is  neither  a  foreign  coort  nor  a  coorb  of  inferior 
joriadiction;  it  is  entitled  to  at  least  as  mnch  respect  as  a  oonrt  of  a  siafcsr 
state,  and,  within  the  limits  prescribed  to  it,  has  a  jurisdiction  as  ioioqii 
trolled  as  that  of  any  court  whatever,  both  at  law  and  in  chaaosiy. 
Town  of  St.  Albatu  y.  ^im/i,  246. 

See  DivoBGE. 

JUKY. 

!•  Ok  a.  Tales  de  CntcuHSTANTiBrs,  only  those  actnally  present  in  court  mm 

be  taken.    SmotCs  Et^rs  v.  Chratz,  3k 
2.  JuBOBS  Need  not  be  Called  in  the  order  of  their  names  on  the 

S^cUe  V.  Crank,  IIG. 
8.  The  PBisoznEB  is  not  Allowed  to  Ezaminb  the  jnrors  as  to 

they  have  made  np^heir  minds  as  to  his  gnilt  or  innocence.    Id, 

See  Obfhans'  Coubt,  2;  Questions  of  Law  and  of  Fact. 

JUSTICE  OF  THE  PEACE. 
See  Judicial  Liabxlitt. 

LANDLORD  AND  TENANT. 

1.  PBOFEBanr  in  Hay  in  which  rent  is  made  payable  onder  a  parol  lease  for 

a  year,  does  not  pass  to  the  landlord  imtil  severed  and  set  apart  lor  him 
or  delivered  to  him  by  the  tenant.    Dockham  v.  Parker^  547. 

2.  Whebe  the  Tenant  Dies  before  such  delivery,  and  there  is  no  newacree- 

ment  between  his  widow  and  administratrix  and  the  landlord,  the  hmj 
cut  afterwards  is  the  property  of  the  estate.    Id, 

SL  Watveb  bt  Landlord  of  his  Lien  for  Rent. — ^Where,  by  the  contnwl 
between  the  landlord  and  tenant;  in  such  a  case,  the  former  is  to  have  m 
lien  npon  the  whole  produce  of  the  farm  until  the  rent  is  psid  or  seemed, 
a  waiver  of  such  lien  may  be  inferred  from  a  statement  of  the  landloid 
to  one  proposing  to  purchase  such  produce  from  the  tenant's  widow  thsl 
he  may  safely  do  so.    Id. 

4.  Where  the  Widow  of  the  Tenant  Remains  on  the  land  in  such  a 
case,  with  the  landlord's  consent,  as  his  tenant  at  will,  after  her  hii»> 
band's  death,  she  is  the  legal  owner  of  all  the  produce  gathered  by  lisr 
on  the  farm,  and  is  not  bound  by  any  contract  of  her  husband  as  to  psj- 
ing  the  rent  in  produce.     Id, 

LEGACIES  AND  LEGATEES. 
\.  Bequest  to  Married  Daughter  of  testator  with  a  limitation  to  the  beifs 
of  her  body  in  case  of  her  death,  does  not  indicate  an  intention  to  limit 
the  bequest  to  her  separate  use;    and  the  property  bequeathed  will  be 
I  subject  to  the  marital  rights  of  her  husband.     Krawe  v.  Beitel,  113. 
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ti  WoBD  "Childbbn  "  Imports'  Lbuitimate  Children  in  a  devise,  and 
can  be  explained  or  enlarged  bo  as  to  include  illegitimate  children  only 
by  clear  expression  or  necessary  implication  on  the  face  of  the  will  itselL 
Shearman  y.  Angel,  166. 

8.  XJndbr  a  Devise  to  "Children,**  without  any  other  designation,  ille- 
gitimate children  can  not  take  along  with  legitimate.    Id, 

4.  Undeb  a  Devise  by  an   Illegitimate  Son  to  his  ''mother**  for  lifo 

and  to  **  her  children,*'  an  illegitimate  sister  of  the  testator  can  not  take 
where  the  mother  has  also  legitimate  children,  although  the  testator 
gives  a  bequest  to  his  sister  in  another  part  of  the  will  describing  her  as 
his ''dear sister.**  Id, 
Ku  Beq  jest  to  One  roR  Live  and  *'  to  her  children  forever,'*  gives  an  ab- 
soHte  estate  in  personalty.    Id, 

LICENSE. 

1.  House  Built  bt  a  Person  on  Land  of  Another,  with  the  latter^a 

oonient^  is  the  property  of  the  former,  and  the  permission  to  erect  it 
amounts  to  a  license  to  occupy  the  house  during  the  pleasure  of  the 
owner  of  the  land.     Harris  v.  GUUngliam,  700. 

2.  Original  Owner  of  such  House,  after  selling  the  same,  has  no  right 

in  it,  except  a  right  to  occupy  it  by  permission  of  his  vendee,  and  of  tha 
owner  of  the  land.     Id, 
Z.  Oonveyance  of  the  Land  to  Another  is  a  revocation  of  the  license  to 
occupy  the  house,  and  the  grantee,  after  requesting  the  occupier  to  leava 
it^  has  a  right  to  enter  and  turn  him  out.    Id, 

LIENS. 
L  No  Lien  is  Implied  bt  Law  where  the  business  is  done  under  a  per- 
sonal contract,  and,  therefore,  where  a  person  enters  into  a  written  con- 
tract to  keep  sheep  for  a  certain  period,  at  an  agreed  sum  per  head,  ha 
has  not  a  lieu  upon  them  for  his  payment.    Cummings  v.  HarrtB,  206. 

5.  Creditor's  Claim  upon  the  Debtor's  Property,  obtained  by  operation 

of  law,  as  by  an  attachment,  is  subject  to  all  equities  to  which  the  land 
was  liable  in  the  debtor's  hands,  although  the  legal  title  to  the  land  ia 
vested  in  the  creditor  by  such  proceeding.     Watts  v.  Kirtney,  266. 
8aa  Attachment,  2,  3;  Ezeoutors  and  Administrators,  3;  Jxtdombntb,  I, 

4,  9,  10;  Landlord  and  Tenant,  3. 

LIS  PENDENS. 

1.  Lis  Pendens  does  not  Arise,  so  as  to  imply  notice  to  purchasers,  until 

the  bill  has  been  filed  aud  the  subpoana  served.     MiUer  v.  Kershaw,  183. 

2.  Acceptance  of  Service  as  of  a  former  date  does  not  constitute  a  lis 

pendens  so  as  to  bind  one  purchasing  before  the  actual  acceptance.  Id» 
8k  Suit  may  be  Remanded  by  the  appellate  court  for  the  purpose  of  mak- 
ing one  a  party  who  claims  to  have  purchased  before  the  commencement 
of  such  suit,  but  whoso  application  to  be  made  a  party  was  refused  by 
the  court  below  on  the  mistaken  ground  that  he  was  a  purchaser  pendente 

lite.     Id. 

]\L\LICIOUS  PROSECUTION. 

I.  Evidence  upon  the  Part  of  the  Defendant  in  an  action  for  malicious 
prosecution,  as  to  what  he  testified  upon  the  trial  of  plaintiff,  is  propel 
for  the  purpose  of  showing  probable  cause.    MeMalion  v.  Armstrong,  30ii 
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2.  Oral  UJvidbncb  of  this  testimony  will  not  be  refused  becanae  of  Uakare  to 
show  that  it  was  not  rednoed  to  writing.    Id, 

3b  In  AN  A.cnoN  tor  MAUcnotis  PBoeBCunoN,  evidence  is  admiaBible  ol 
what  was  testified  to  upon  the  criminal  trial,  though  snch  testimony  was 
there  incompetent  for  the  purpose  of  showing  probable  cause  and  wmnt 
of  malice.    Id, 

4.  Application  pob  a  Seabch  Wabrant,  on  the  groond  that  goods  haye 
been  stolen,  and  are  concealed  within  a  person's  indoeare,  if  made 
malice  and  without  probable  cause,  is  sufiBcient  ground  to  sustain  an 
tion  against  the  person  making  such  application.    Milier  ▼.  Brown,  093. 

&  FitOBABLB  Causb,  What  IS,  HOW  TO  BE  Dbtbrjoned. — ^Tho  facts  whidi 
go  to  show  whether  or  not  the  cause  was  or  was  not  probable,  should  be 
left  to  the  jury,  but  the  court  must  determine  whether  or  not  the  £acto 
found  establish  probable  cause,  and,  therefore,  the  court  should  not  in* 
struct  the  jury  that  probable  cause  is  proved,  unless  the  facts  are  agreed 
by  the  pleadings,  or  submitted  to  the  court  by  the  parties.    Id, 

IL  BviDXNCB  or  Notoriously  Bad  Character  of  plaintiff  may  be  given  for 
the  purpose  of  establishing  a  defense  of  probable  cause;  but  evidanoa  ol 
g/BDonl  character  only  can  be  given  for  such  a  purpose.    Id, 

MALPRACTICE. 

A  Physician  is  Liable  for  injuries  resulting  from  his  careleasDeeB,  or  from 
a  want  of  ordinary  diligence,  care,  and  skilL  Principle  applied  to  cai^ 
less  vaccinating.     London  v.  Humphrey,  333. 

MARRL^GE. 

1.  Estoppel  to  Deny  Mabbiaoe. — A  woman  living  with  a  man  as  his  wile^ 
having  been  deceived  by  a  fraudulent  and  void  marriage,  is  not,  upon 
discovery  of  the  fraud,  estopped  from  denying  the  marriago.  I*roeiorY. 
MeCaU,  136. 

ti  Contract  or  Mabbiaoe  is  of  universal  obligation,  and  a  mamage  valid 

by  the  law  of  the  place  where  it  is  entered  into,  is  binding  evetywhonu 

Harding  v.  Alden,  649. 

See  Divorce. 

MARRIAGE  ARTICLES. 

Mabbiaoe  Articles  entered  into  by  a  husband  and  wife  prior  to  their  mar- 
riage, providing  that  neither  should  have  any  interest  in  the  otber^ 
property,  but  no  trustee  being  appointed  to  hold  the  wife's  property  dor* 
ing  coverture,  the  legal  title  to  chattels  purchased  by  the  husband  with 
^oney  belonging  to  the  wife,  vests  in  him,  and  his  executors  may  main- 
tain detinue  therefor  against  the  widow.     Faulkner  v.  Faulkner^  264 

MARRIAGE  SETTLEMENTS. 

Mabbiaoe  Settleicent  not  Recorded  is  void  in  law.    MiUer  v.  Kerwkaw^ 

183. 

See  NoncE,  4. 

MARRIED  WOMEN. 

1.  Wife's  Equity. — ^Where  a  husband  is  compelled  to  resort  to  a  court  OA 
equity  to  obtain  possession  of  his  wife's  personalty,  he  must  do  equly 
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by  proyiding  a  snffioient  maintenance  for  her  and  her  children  out  of  it. 
Duvall  V.  Farmers*  Bank  qf  Maryland,  658. 

&  Wife  is  not  Dkfbived  or  this  Eqititt  by  a  statute  securing  to  her  one 
thinU  of  her  husband's  personal  estate  after  his  death.    Id.  . 

8.  This  Equity  is  not  Based  on  the  husband's  power  to  bequeath  all  his 
property  to  others,  leaving  his  wife  unprovided  for,  but  upon  the  prin- 
ciple that  where  he  comes  into  equity  to  get  possession  of  her  estate  ha 
must  do  equity.    Id» 

4.  JIusband's  Assionsb  Takes  subject  to  this  equity,  and  will  be  compelled 

to  make  the  provision  whei  he  seeks  to  get  possession  of  the  property. 
Id. 

5,  The  Equity  Attaghes  Itself  to  the  fund,  and  follows  it  into  the  hands 
.  of  the  assignee,  whether  the  assignment  be  by  act  of  the  party  or  by  op- 
eration of  law,  and  whether  it  be  voluntary  or  for  value.    Id. 

IL  Wife  hay  Afply  by  Petition  for  this  provision  ^ere  the  fund  is  in 
oourt,  after  an  order  made  for  its  distribution,  but  before  it  has  been  dis- 
tributed, although  there  may  be  matter  in  the  petition  which  would 
properly  form  the  subject  of  an  original  bilL    Id. 

7.  Subpoena  Need  not  be  Prayed  against  the  parties  interested  in  the  fund 
in  such  a  case.     Id. 

g,  OsDEs  Nisi  that  the  Pboyision  be  Assioned  out  of  the  fund,  made  at 
the  same  term  at  which  the  order  for  distribution  was  passed,  is  suffi- 
cient to  bring  the  whole  matter  before  the  chancellor.     Jd. 

Ol  Indobsebs  of  the  Husband's  Notes,  to  secure  which  an  assignment  of 
such  a  fund  is  made  by  him,  are  not  necessary  parties  where  the  wife  ap- 
plies for  a  provision  out  of  such  fund  before  it  is  withdrawn  by  the  as- 
signee.   Id. 

10.  Ohabacteb  and  Extent  of  the  Pbotision  Depend  upon  the  peculiar 
circumstances,  the  amount  of  the  wife's  fortune,  and  the  amount  already 
received  by  the  husband.    Id. 

11.  Makkted  Woman  is  not  Bound  by  a  covenant  of  warranty  in  a  deed  by 
which  she,  jointly  with  her  husband,  conveys  land  of  which  they  were 
seised  in  her  right.     WadUigh  v.  OUnes,  705. 

12.  The  Deed  of  an  Infant  Feme-ooyebt,  executed  in  the  absence  of  her 
husband,  without  a  knowledge  of  her  ri^ts,  she  being  told  by  one  of  the 
grantees  that  it  would  not  prejudice  her  interests,  can  not  be  set  up 
against  her  as  a  bar.     Sai\ford  v.  McLean^  773. 

18.  A  CoNTEYANCS  BY  AN  Infant  Feme-govxbt,  not  being  for  her  benefit,  is 
void,  notwithstanding  it  was  acknowledged  by  her  apart  from  her  hus- 
band, in  the  form  prescribed  by  the  statute.     Id. 

14.  Ajteb  Masriage  an  iNFAirr  Femb-oovsbt  can  not  bind  herself  by  any 
deed  or  contract,  either  at  law  or  in  equity,  except  under  the  sanction  of 
the  oourt  of  chancery,  or  in  the  cases  provided  by  the  statute.    Id. 

lA.  The  Dibtinotion  between  the  Disability  of  CoysBTUBB  and  that  of  in- 
fancy is,  that  the  former  arises  from  a  supposed  want  of  wSif  and  tha 
latter  from  a  supposed  want  of  capacity.    Id. 

MABSHAUNQ  ASSETS. 
See  Equity,  G.  7;  Partnebship. 
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MASTER  IN  CHANCERY. 

> 

1.  Mabteb  IK  Chanoebt  Analogous  to  Shebiff. — ^The  office  of  master  of 

the  cot  rt  of  equity  is,  in  eome  rebpects,  perfectly  analogous  to  that  of 
sheriff  of  a  court  of  law,  both  being  receiving  officers  of  their  respectiFe 
ooorts,  and  neither  being  compellable  by  suit  to  pay  over  money  until 
demand  has  been  made,  nor  being  generally  liable  for  interest  ontil  pay* 
ment  has  been  required  and  neglected  or  refused.  Houaeal  ▼.  OMetf 
186. 

2.  Master  is  Liable  for  Interest  when  it  is  his  duty  to  make  interefltl» 

and  he  fails  to  do  so,  or  actually  receives  such  interest.    IcL 

3.  Statute  of  LiiOTATtONS  will  not  protect  a  master  for  faOnre  to  perfonn 

a  duty  which  he  owes  to  a  party,  for  the  performanoa  of  which  no  apecifio 
time  is  fixed.    Id, 

4.  Statute  does  not  Bboin  to  Run  in  favor  of  a  master  against  an  ac- 

count for  money  made  on  a  sale  onder  the  order  of  the  court  nntfl  a  de- 
mand, or  nntil  he  has  given  notice  that  he  claims  the  money  aa  hia  own. 
Id. 

&  Master  Constituted  a  Truster  for  an  infant  whose  property  haa  been 
sold  by  order  of  the  court,  by  being  directed  to  apply  part  of  the  pro- 
ceeds to  his  maintenance  and  to  invest  the  surplus,  can  not  plead  the 
statute  to  a  bill  for  an  account  imtil  he  has  divested  bimaelf  of  the 
trust,  by  discharging  it,  or  denying  his  liability  to  discharge  it  futlM& 
Id. 

8.  Master  Aoreeino  to  Suspend  the  Interest  on  bonds  of  pnichaaera  of 
the  realty  of  an  infant  sold  by  him,  until  they  can  be  put  into 
of  the  whole  land,  and  thus  violating  his  duty,  is  liable  for  any  loss 
sioned  thereby,  although  he  acted  by  the  advice  of  one  who  assomed  to 
be,  but  was  not,  guardian  of  such  infant,  and  as  such  applied  for  the  or- 
der of  sale.     Id. 

7.  Master  Turning  over  the  Proceeds  to  such  supposed  guardian  ia  llaUe 
in  the  character  of  a  guarantor  of  his  ability  to  account.    Id. 

ft.  Master  and  Quardian  are  to  be  Credited^  in  such  a  oase^  with  rea- 
sonable advances  made  for  the  maintenance  and  education  of  the  infuitk 
Td. 

MILLS. 

See  Eminent  Domain,  4;  Water  Riobisi  7»  12. 

MISTAKK 

1.  Relief  will  be  Granted  aoainst  a  Mistake  of  Law,  and  a  eontraol 
made  under  such  mistake,  though  with  full  knowledge  of  the  fausts,  be 
set  aside,  in  cases  where  neither  party  has  acquired  a  right  or  rndSend  a 
loss  by  the  contract.     Latorenee  v.  Beaubien^  165. 

%  Mistake  of  Law  Differs  from  ignorance  of  the  law  in  that  the  former 

is  capable  of  proof,  the  latter  not.    The  f onner  acta  after  reasooing,  the 

latter  without.    Id. 

See  Contracts,  2. 

MORTGAGES. 

!•  Debts  Secured  bt  a  Mortgage  on  Record  should  be  desoribed  witii 

Bofficient  certainty  to  enable  subsequent  pnrchasars  and  creditoffi  te 
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Moertain,  oither  by  the  condition  of  the  deed  or  by  inqniry  cUtunde^  th« 
extent  of  the  incumbrance.     Boot?i  v.  Bamum^  339. 

S,  Absolute  Deed  and  a  Bond  to  Rec^nvet  upon  the  repayment  of  the 
purchase  money  conatitate  a  mortgage.    Harbison  v.  Lemon,  376. 

S  CoNYETANCB  OF  Land  AS  Indemnitt  against  liabilities  to  be  subse* 
qnently  incurred,  is  valid,  and  creates  a  lien  upon  the  land.  NtUmi  v. 
Boyce,  411. 

4.  Intention  of  the  parties  should  govern  in  the  construction  of  their  agree- 
ments, and  where  a  party  mortgaged  his  land  to  indemnify  certain 
persons  against  aU  suretyships,  which  they  might  enter  into  for  him  on 
certain  bonds,  naming  replevin  and  injunction  bonds,  the  indemnity  was 
held  to  include  supersedeas  bonds,  such  appearing  to  have  been  the  in* 
tention  of  the  parties.    Id. 

ft.  MoBTOAOEB  in  a  mortgage  given  to  secure  future  advances,  can  not,  after 
notice  of  the  execution  of  a  subsequent  mortgage,  make  new  advances 
and  acquire  a  lien  on  the  land  to  the  prejudice  of  the  subsequent  mort* 
gagee.     Id, 

t»  Where  the  Equity  of  Redemption  is  sold  and  purchased  bona  fide,  a 
mortgagee  in  a  mortgage  to  secure  future  advances  with  notice  of  such 
sale,  can  not  make  new  advances  and  acquire  a  lien  therefor  on  the  land 
to  tho  prejudice  of  the  purchaser.    Id. 

?•  Mobtgaoee  in  a  Mortgage  to  secure  future  advances  is  not  bound  to 
know  the  subsequent  transactions  between  the  mortgagor  and  third  par- 
ties, and  advances  made  on  the  faith  of  his  mortgage  subsequent  to  tho 
execution  of  a  second  mortgage,  but  without  actual  notice  thereof,  will 
create  a  lien  upon  the  land  superior  to  such  second  mortgage.     Id, 

8.  Constructive  Notice  of  such  second  mortgage  by  the  recordation  there- 
of, will  not  be  sufficient  to  charge  the  first  mortgagee  with  notice.     Id, 

8.  Puisne  Mortgagee,  who  gets  the  legal  title  from  the  first  mortgagee,  may 
avail  himself  of  its  advantage,  and  thereby  protect  himself  against  an 
intermediate  mortgagee.    Id. 

10.  Purchaser  of  Part  of  a  mortgaged  tract  of  land  will  be  protected,  if  th« 
residue  is  sufficient  to  satisfy  the  mortgage.    Id, 

11.  The  Mortgagee  of  a  Joint  Owner  is  entitled  to  pursue  his  remedy 
against  the  moH^gaged  property,  during  the  pendency  of  a  suit  for  ite 
partition.    GUises  v.  Maignan,  466. 

12.  Mortgagor  (tOING  into  Equitt  to  redeem,  will  be  required  to  pay  not 
only  tho  mortgage  debt,  but  all  other  debts  due  from  him  to  the  mort- 
gagee.   Lee  V.  SU>tte,  589. 

18.  Where  the  Mortgagee  Seeks  to  Foreclose,  the  mortgagor  may  re- 
deem on  paying  the  mortgage  debt  alone,  though  indebted  to  the  mort- 
gagee on  other  accounts.     Id, 

14.  Subsequent  Mortgagee  or  Creditor  Seeking  to  Redesbc,  may  do  so 
on  payment  of  the  mortgage  debt  alone.     Id. 

15.  Doctrine  of  Tacking  not  Applied,  When.— The  heirs  of  one  whoso 
land  has  been  sold  under  a  decree  in  chancery  for  the  i>ayment  of  debts, 
seeking  to  enforce  against  the  purchaser  their  lien  for  an  unpaid  balance 
of  the  purchase  money,  by  a  resale  of  the  premises,  can  not  tack  to  it  a 
olaim  against  the  purchaser  as  surety  on  the  bond  of  their  guardian  for 
sums  previously  paid  to  and  squandered  by  him,  to  the  exclusion  of  lien 
creditors  of  such  purchaser.    Id, 
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16.  Absolute  Convetangb  coupled  with  an  agreement  that  it  ahall  be  Toid 
if  a  certain  debt  due  the  grantee  is  paid  within  a  year,  is,  in  eqnitjr*  a 
mortgage,  and  the  grantee  may  redeem  on  paying  the  debL  TouU  ▼• 
JRichardSt  722. 

17.  Rbstsiction  of  thb  Rioht  of  Bbdsmption  to  one  year  in  aoch  a  eaa* 
is  void.    Id, 

18.  Whenever  it  Cleablt  Afpe^bs  to  be  the  iNTBNnoif  of  the  parties 
that  land  conveyed  shall  be  subject  to  redemption,  snch  conveyance  is  a 
mere  security,  and  the  right  of  redemption  can  not  be  limited  in  time,  or 
to  particular  persons.    Id. 

19.  "Once  a  Mobtoagk  always  a  Mortoaoe,"  is  an  ancient  and  approved 
nuudm  in  equity,  the  effect  of  which  is  to  protect  borrowers  from  being 
forced  by  their  necessities  into  unequal  and  cruel  bargains.    Id, 

20.  Agbeemsnts  Tending  to  Alter  the  original  nature  of  the  mortgage,  in 
any  subsequent  event,  so  as  to  cut  off  the  equity  of  redemptiaii,  are  in- 
valid.   Id. 

21.  Mortgagee  in  Possession  is  not  authorised  to  out  timber  and  oommit 
waste  upon  the  premises,  even  though  the  proceeds  be  applied  to  pay  th* 
debt.     Id, 

22.  Mortgagee  in  Possession  may  be  enjoined  from  committing  waste.   Id, 

23.  Mortgagor  mat  Surrender  his  right  of  redemption,  for  good  caoae^ 
thus  rendering  the  mortgage  absolute.     Id, 

24.  Surrender  and  Cancellation  of  the  instrument  of  defeasance  ezeoated 
by  the  grantee  in  deed,  if  honajide^  ara  binding  on  the  parties.    Id, 

26.  If  such  Surrender  be  Procured  bt  Fraudulent  RspRESSNTATiom 
made  to  the  mortgagor's  agent,  the  mortgagor's  equity  is  not  impaired 
theroby,  and  he  may  nevertheleis  have  the  aid  of  the  court  to  enfbroe 
it    Id, 
See  Corporations^  14,  18,  20,  22,  23,  24,  26^  27;  Evidxngi,  16^  1& 

MUNICIPAL  CORPORATIONS. 
See  CoBPOSAnoNB,  4,  (;  Quantum  Meruit;  Townsl 

MURDER. 
Bee  Criminal  Law,  4 

NAMES. 
See  pREsuMFnoNS. 

NECESSARIES. 
See  Infancy,  9,  10. 

NEGLXGENCK 

L  Ekowledob  of  Defect  in  a  Highway  by  a  party  injured  theroby  is  not 
conclusive  evidence  of  n^ligence  contributing  to  the  injury.  Reed  v. 
^ore^feM,  662. 

%  Evidence  that  One  Injured  by  such  defect  knew  of  its  existence,  and 
was  an  inhabitant  of  the  town,  is  material  only  to  the  point  whether  he 
used  due  diligenoe  in  avoiding  the  injury,  in  an  action  against  the  town. 
Id, 
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t,  PLAuniFv's  Knowledob  of  such  defect  is  not  conclasive  evidence  of  neg- 
ligence on  his  pari     Id, 

NEGOTIABLE  INSTEUMENTS. 

1.  Possession  of  Note  Acquired  by  Fraud  gives  no  title,  though  the  note 

be  payable  to  bearer.  Nor  can  any  title  be  acquired  from  the  fraudu- 
lent holder,  by  a  purchaser  for  value,  but  with  notice  of  the  facts.  ProO' 
tor  V.  MeCall,  135. 

2.  Payment  of  a  Note,  Payable  to  Bearer  or  indorsed  in  blank,  will  not 

discharge  the  maker,  if,  at  the  time  of  payment,  he  knew  of  the  holder's 
want  of  title.    /(/. 

8.  The  Purchase  of  a  Note  already  Due  does  not  per  st  charge  a  pur- 

chaser with  notice  of  the  vendor's  want  of  title.     Id, 
4.  Payment  of  a  Note,  though  not  presented  till  after  it  is  due,  will  dis* 
charge  the  maker  if  ignorant  of  any  want  of  title  in  the  holder.     Id, 

6.  One  Getting  Possession  of  Notes,  from  a  woman,  by  means  of  a  void 

marriage,  has  obtained  them  by  Jraud  and  has  no  title  to  them.     Id. 

9.  Promissory  Note,  Action  at  Law  upon. — Where  joint  owners  of  goods 

agree  to  sell  them  and  to  take  therefor  notes  to  be  made  payable  to  a 
person  agreed  upon  as  bearer,  who  is  to  collect  for  their  common  benefit 
and  to  pay  over  on  their  joint  order,  such  bearer  may  maintain  an  ac- 
tion at  law  against  one  of  said  joint  owners,  on  a  note  made  by  him  in 
payment  of  a  part  of  said  goods  purchased  by  him.  Smith  v.  Burton^ 
203. 

7.  Indorsement  on  a  Promissory  Note,  Written  with  a  Pencil,  is  m 

valid  indorsement,     doston  v.  Steams^  245. 

8.  Indorser  of  an  Accommodation  Note  is  liable  over  to  subsequent  in- 

dorsers,  unless  he  has  regulated  that  matter  otherwise  by  particular 

agreement  with  them.     K.%ox  v.  Dixon,  488. 
f.  Payeb  of  a  Neootiablb  Note  Indorsing  it  in  Blank  is  liable  as  an 

indorser  only,  and  can  not  be  made  liable  as  a  guarantor  by  paroL   FuUer 

V.  McDonald,  499. 
IOl  Parol  Eyidencb  of  a  Waiver  of  Demand  and  Notiob  by  an  indorser 

is  admissible.    Id, 

11.  Waiver  of  Demand  and  Notice  need  not  be  direct  and  positive,  bat 
may  be  implied  from  usage  or  from  any  understanding  between  the  par- 
ties showing  satisfactorily  that  a  waiver  was  intended.    Id, 

12.  Indorsement  by  One  Joint  Promisee  of  a  negotiable  bill  for  himself  and 
his  co-promisee,  without  special  authority,  transfers  no  title  to  the  note. 
Lowell  V.  Reding,  545. 

18.  Authority  for  such  Indorsement  is  not  conferred  where  the  sale  was 
made  at  the  co-promisee's  request  and  for  the  common  benefit,  but  after 
the  sale  such  co-promisee,  being  personally  applied  to,  refuses  to  indorse 
the  note,  such  refusal  being  tantamount  to  a  revocation.     Id, 

14.  Waiver  of  Notice  of  Non-acceptance  of  Order. — An  agreement  be- 
tween the  drawer  of  an  order  and  the  payee,  that  it  is  to  be  received  in 
payment  of  a  note  due  from  the  former  to  the  latter,  provided  it  is  ac- 
cepted by  the  drawee,  but  if  not  accepted  that  it  is  to  be  returned  to  tha 
drawer's  brother,  is  a  waiver  of  notice  of  non-acceptance  and  non-pay- 
ment. Oeiaer  v.  Kershner,  566. 
Am.  Deo.  Vol.  ZXni— 68 
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IS.  Such  Orokb  it  Unaccepted  is  no  Patxemt,  and  wmnt  of  notice  of  tha 
non-acceptance  or  non-payment  will  not  defeat  a  recovery  <m  the  not«b 
thoagh  the  order  was  not  returned  to  the  brother  for  two  montba  after 
its  non-acceptance.     Id. 

10.  Purohaseb  of  an  Overdue  Joint  and  Several  Note  is  not  bonnd  to 
inquire  whether  any  of  the  makers  are  sureties;  and  if  he,  withoat  no- 
tice that  there  are  any  sureties,  gives  day  of  payment  to  the  maker,  the 
sureties  are  not  thereby  discharged.     Nichols  v.  Parsons,  706. 

17.  Right  to  Recover  against  the  Surety  in  such  case  is  not  affected  by 
the  fact  that  the  suit  is  brought  in  the  name  of  the  original  payees  who 
knew  that  there  were  sureties.     Id, 

See  Alteration  ot  Writings,  2,  3,  5;  Guts,  1,  2,  7,  8;  PuuDDro  ahd 

Practice,  22. 

NEW  TRIALS. 

L  The  Reception  of  Unneoessart  Evidence  will  not  warxant  the  grant- 
ing a  new  trial,  where  the  verdict  is  supported  by  other  evidenoa. 
Landon  v.  Humphrey,  333. 

2.  If  A  General  Verdict  can  be  Afplied  to  one  of  the  counts,  it  wiO 
not  be  set  aside  and  a  new  trial  granted  on  the  gioond  of  a  variaooe  ba> 
tween  the  evidence  and  other  counts.    Id, 

NOTICE. 

L  Whatever  Puts  a  Party  upon  Inquiry,  amounts  in  judgment  of  lair 
to  notice,  provided  the  inquiry  becomes  a  duty,  and  would  lead  to  tha 
knowledge  of  the  requisite  fact  by  the  ezermse  of  ordinaiy  diliicsnoa 
and.  understanding.     Lodge  v.  Stmonion,  26, 

2l  Notice  to  Purchaser  at  Sheriff's  Sale^  calculated  to  put  him  on  in- 
quiry which  would  lead  to  the  whole  truth,  is  sufficient;  and  aoch  notioa 
need  not  contain  complete  information  of  every  fact  material  for  him  to 
know.    Id, 

Z,  Notice  to  Counsel  in  the  same  transaction,  is  presumptive  notice  to  his 
client.     Barnes  v.  McCUnton,  62. 

4.  Actual  Notice  of  a  Marriage  Settlement  makes  out  a  case  of  fraud 
against  a  subsequent  purchaser,  and  may  be  made  the  foundation  of  a 
bill  in  equity  against  him  by  one  claiming  under  the  settlement.  MiOer 
V.  KeraJiaw,  183. 

0.  What  is  Sufficient  to  Put  a  Person  on  Inquiry  is  considered  as 
conveying  notice;  for  the  law  imputes  to  a  person  knowledge  of  a  fad 
of  which  the  exercise  of  common  prudence  and  ordinary  diligence  most 
have  apprised  him.    BooUi  v.  Bamum,  339. 

See  Highways,  3;  Lis  Pendens;  Mortgages,  8;  Rbooroino. 

NUDUM  PACTUM. 
See  Accord  and  Satisfaction,  2. 

NUISANCE. 

AonoN  ON  THE  Case  may  be  maintained  for  special  injury  sustained  by  the 
plaintiff  by  the  maintenance  of  a  public  nuisance.    AhboU  v.  Mitts,  222;. 
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nunoupativb  wills. 

See  Wills. 

OFFICERS. 
See  CoBPOBATioNS;  Sherots;  Tax  Ck>LLioroB8. 

■ 

ORPHANS'  COURT. 

L  OBrHAXTB*  CouBT,  JuBiSDiOTiON  or. — ^The  orphans*  coart  has  power  to 
direct  an  issue  to  the  common  pleas  to  ascertain  speoifio  facts,  in  the 
Qanal  shape  of  a  wager;  but  it  can  not  delegate  its  jurisdiction  in  matten 
of  account  depending  on  both  fact  and  law.     Mothland  v.  Wirrman^  71. 

SL  Jvrt,  on  an  Issub  Dibected  by  orphans'  court  to  the  common  pleas,  to 
try  and  determine  the  amount  chargeable  to  an  administrator,  must  de- 
tennine  the  aggregate  amount  of  debts  so  chargeable,  and  not  the 
Talidity  of  particular  items.    Id, 

See  GuABDiAN  and  Wabd,  2. 

PARDON. 

A  Conditional  Pabdon  is  Vacated  upon  failure  of  the  convict  to  perform 
the  whole  of  the  condition.    State  v.  Addmgton,  160, 

PARENT  AND  CHILD. 

1.  In  A  Husband's  AcmoN  tob  Divorce,  on  the  ground  of  his  wife's  adul* 

tery,  chancery  has  power  to  decide  upon  the  legitimacy  of  the  ohildren 
bom  and  begotten  after  the  commission  of  the  offense  charged  in  the  bill. 
Cross  V.  CrosSf  778. 

2.  Tee  Leoitiicact  or  all  Childben  begotten  before  the  commencement  of 

the  suit  for  a  divorce  shall  be  presumed,  unless  the  contrary  be  shown. 
To  rebut  the  presumption  the  most  satisfactory  and  convincing  proof 
that  the  husband  could  not  be  the  father  must  be  given.  Id, 
8,  An  Ancient  Rule  that  the  Husband  must  be  presumed  to  be  the  father, 
if  he  was  within  the  four  seas  during  any  part  of  the  usual  period  of  ges- 
tation, has  been  long  since  exploded.     Id, 

4.  To  Bastardize  the  Issue  of  a  Mabried  Woman  it  must  be  shown  beyond 

all  reasonable  doubt  that  there  was  no  such  access  as  could  have  enabled 
the  husband  to  be  the  father  of  the  child.    Id, 

5.  Sexual  Intercourse  is  to  be  presumed  when  personal  access  ia  not  dis- 

proved, unless  such  presumption  is  rebutted  by  satisfactory  evidence  to 
the  contrary;  and  where  sexual  intercourse  is  presumed,  or  proved,  the 
husband  must  be  taken  to  be  the  father  of  the  child,  unless  there  was  a 
physical  or  natural  impossibility  that  such  intercourse  should  have  pro* 
duced  such  child.     Id, 

8.  Altbouoh  Actual  Adulter?  with  other  persons  is  established,  at  or 
about  the  commencement  of  the  usual  period  of  gestation,  yet  if  aooesa 
by  the  husband  has  taken  place,  so  that  by  the  laws  of  nature  he  may 
be  the  father  of  the  child,  it  must  be  presumed  to  be  his,  and  not  the 
child  of  the  adulterer.     Id, 

7.  The  Wife's  Declabations  are  Admissible  in  connection  with  othei 
satisfactory  proof,  to  establish  the  fact  of  adultery,  but  are  not  admii 
Ue  to  bastardize  her  issue.    Id. 
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partition. 

L  Pa&tition  Dsed  in  which  all  thb  Hsibs  Joik,  oonttitatM  as  valid  a 
division  as  one  made  by  the  order  of  the  probate  jndge,  provided  all  the 
grantors  are  of  age,  and  the  estate  is  in  a  condition  to  be  legally  divided. 
Hubbard  v.  Hicart,  IdS. 

SL  Heirs  abb  not  Entitled  to  Fartitiok  among  themselves  while  the  lien 
of  the  administrator,  for  the  payment  of  the  intestate's  debts,  remains 
upon  the  land;  nor  can  they,  until  the  lien  is  satisfied,  convey  the  land 
so  as  to  entitle  their  grantee  to  immediate  possession.    Id, 

JL  Upon  the  Fabtition  of  a  Tbactof  Land,  improvements  shonld,  toother 
with  the  lands  on  which  they  are  erected,  be  set  aside  to  the  co-tenant 
who  erected  them,  and  without  making  any  allowance  against  1dm  for 
the  increase  in  value  occasioned  by  his  improvements.  NtUon  ▼•  CZoy, 
387. 

4.  Upon  such  Partition,  nr  a  Pobtion  of  the  improved  land  is  allotted  to 
the  party  not  making  the  improvements,  he  is  not  liable  to  his  oo-tea« 
ant  for  the  value  of  such  improvement^  nor  is  the  latter  liable  to  the  for- 
mer for  rent  of  the  improved  land  allotted  to  the  former.    Id, 

PARTNEESHIP. 

1.  Pabtnebship  Cbeditob  has  a  Right  to  Payment  out  of  the  assets  of  ilia 
firm  in  preference  to  separate  creditors  of  the  partners.  Bowdm  ▼• 
Sehatssell,  170. 

%  One  Pabtneb  mat  Sub  the  Otheb  for  his  share  of  the  profits,  dnzix^  the 
oontinuance  of  the  partnership,  if  the  articles  thereof  provide  for  a  divis- 
ion  of  profits  before  ita  determination.    Rondeau  v.  Pedeadaux,  463w 

3.  That  th|Bb  are  Outstanding  Debts  does  not  necessarily  defeat  an  as- 
tion  of  assumpsit  by  one  partner  against  another,  as  the  plaintiff  msiy 
show  that  these  debts  are  incapable  of  collection.  WiUiama  v.  Bentham^ 
614. 

4i  Idem. — But  where  a  new  trial  is  granted  for  the  purpose  of  AnrnMI?^  tlia 
plaintiff  to  prove  that  the  outstanding  debts  axe  not  collectible^  he  can 
not  assume  that  all  the  debts  had  been  paid,  and  on  this  theory  zecovsr 
the  balance  stated.    Id, 

A.  Afiek  Dissolution  of  the  partnership,  where  there  has  been  no  settiemsnl^ 
and  no  agreement  with  or  notice  to  his  partner,  a  copartner  can  not^  by 
assuming  all  the  outstanding  debts,  maintiain  assumpsit  for  any  ^^■^f"^** 
which  may  be  due.    Id, 

8.  A  Joint  Cbeditob  of  a  partnership  shall  not  be  permitted  to  prove  his  debt 
sgainst  the  estate  of  an  individual  partner,  until  all  the  aeparate  ereditois 
of  that  partner  have  been  paid  out  of  his  estate.     Wilder  v.  JTeefer,  78L 

7.  Cbeditobs  op  the  Sevebal  Pabtnebs  can  not  claim  a  dividend  oat  of  the 
joint  estate  until  all  the  partnership  creditors  are  paid,  and  then  they  an 
permitted  to  come  in  upon  the  surplus.    Id, 

t.  Representatives  of  a  Deceased  Pabtneb  can  not  be  sued  at  law  for  the 
partnership  debts;  the  suit  must  be  brought  against  the  survivors*  into 
whose  hand  the  partnership  effects  pass  by  survivorship,  for  the  payment 
of  these  debts.     Id, 

f.  Sepabate  Estate  of  Deceased  Pabtneb  is  liable  at  law,  only  to  the 
claims  of  separate  creditors;  in  equity,  creditors  of  the  partneiship,  by 
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allegiiig  the  inBolvency  of  the  surriving  partners,  may  resort  to  a  de« 
ceased  partner's  estate.    Id, 

10.  Whxrb  Joint  Creditors  were  to  Look  to  the  separate  property  of 
the  debtors  respectively,  for  payment,  and  where  the  suryiving  debtor 
■was  insolvent,  and  the  fond  to  be  distributed  was  equitable  assets,  it 
would  be  a  matter  of  course  to  permit  the  creditors  to  come  in  upon  the 
fond  with  the  separate  creditors  of  the  decedent  on  an  equality,  at  least 
as  to  one  half  the  debt;  otherwise  as  to  legal  assets.     Id, 

IL  SsouRinES  Held  by  Partnership  Orsditors  should  be  first  applied 
toward  the  discharge  of  their  respective  claims,  before  they  can  resort 
to  equitable  assets  of  a  deceased  partner.    Id, 

12.  Partnxrshif  Oreditobs  are  Entitlbd  1*0  Prove  their  whole  debts» 
notwithstanding  any  securities  they  may  have  from  third  persons  who 
stand  in  the  situation  of  mere  sureties  for  the  partnership.    Id, 

>S.  Idem. — The  sureties  in  such  a  case  have  an  equity  that  the  creditor  should 
prove  his  demand  against  the  estate  of  the  principal  debtors,  and  against 
the  separate  estate  of  each,  as  far  as  it  can  be  done  for  their  indenmity. 
Id. 

14i  Joint  Creditors  who  have  been  Partially  Paid  out  of  the  joint 
estate,  can  not  share  equitable  assets  with  joint  creditors  who  have  re- 
ceived nothing,  until  the  latter  have  been  paid  sufficient  to  put  them  on 
an  equality  with  the  former.     Id, 

15.  Where  a  Partner  is  Liable  not  only  as  Such,  but  also  as  indorser 
for  the  firm,  his  separate  estate  is  considered  legal  assets  for  the  payment 
of  the  demand;  but  the  partnership  estate  being  primarily  liable,  must 
first  be  resorted  to  for  payment.     Id, 

16.  A  Creditor  of  the  Partnership  is  always  entitled  to  whatever  he 
can  obtain  out  of  that  fund  in  the  hands  of  the  surviving  partner,  with- 
out relinquishing  his  security  against  the  separate  estate  of  the  deceased 

partner.    Id, 

See  Pleadino  and  Practicb^  5,  14. 

PATENTS  FOR  LAND. 
See  Grants. 

PAYMENT  INTO  COURT. 
See  Pleadino  and  Practicb,  5,  7, 11 

PERSONAL  PROPERTY. 
See  Estates  or  Decedents;  Increase  of  Personalty. 

PLEADING  AND  PRACTICE. 

I.  As  Appeal  from  an  Order  of  the  CiRcxnT  Court,  refusing  to  set 
aside  a  nonsuit,  lies  to  the  supremo  court.    Simon*a  Ex*r8  v.  Oraiz,  S3, 

8.  Cohtintjance  for  Conscience's  Sake  will  not  be  granted  because  a  Jew 
has  scruples  in  regard  to  appearing  in  court  as  a  witness  on  Saturday. 
Id, 

8.  Jt7D0MSNT  OF  RESPONDEAT  OusTER  is  the  proper  one  to  be  rendered 
against  a  defendant,  in  cases  of  misdemeanor  as  well  as  felony,  where 
his  special  plea  in  bar  has  been  determined  against  him  on  matter  of  law. 
Barge  v.  Commonwealth,  81. 
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4.  AoBXKMXHT  HOT  TO  Takx  A  Wbit  OF  Ebbos  18  fainding  Qpoii  the  partiea 
thereto,  and  a  writ  taken  in  yiolation  of  each  agreement  will  be  qoaalied. 
Cwncle  y.  Dr^p$,  84. 

&  Pabthkbship  Crsoitos  can  not  Clahc  a  fond  paid  into  court  by  a 
gamiahee  under  an  attachment  by  craditora  of  individoal  partners,  ex* 
oept  npon  establiahing  hia  demand  in  a  suit  at  law,  to  which  the  part- 
ners or  the  sorvivor  of  them  are  made  parties,  even  though  such  demand 
is  in  the  form  of  a  judgment  reooyered  in  another  state.  Bowdem  t. 
SdUxigell,  170. 

6L  Dkbtob  without  thb  8tatb  can  be  made  a  party  to  a  suit  at  law  only 
by  the  process  of  attachment.    Id. 

7.  Monet  in  thx  CuarroDT  of  thi  Law  is  not  subject  to  attachment,    /d 

8.  0ns  Unnbcbssabilt  Madb  a  Pabtt  to  a  suit  in  equity  may  demur,  if 

that  fact  appears  on  the  face  of  the  bill.    Id. 

0.  No  Okb  Need  be  Made  a  Pabtt  to  a  suit  in  equity  against  whom  no 

decree  can  be  made.     Id. 
10.  Individual  Holding  Funds  fob  an  Absent  Pabtt  may  be  made  a 

party  to  the  suit,  because  he  is  oompellable  to  perform  the  deoree  with 

respect  to  those  funds.    Id. 

IL  Clebk  of  a  Court  nr  Possession  of  a  Fund  belonging  to  an  absent 
party,  which  has  been  paid  into  courts  does  not  hold  it  as  an  individoal, 
but  as  an  organ  of  the  courts  and  can  not  be  made  a  party  to  a  suit  in 
equity  in  respect  of  that  fond,  because  neither  he  nor  the  court  of  which 
he  is  clerk  can  be  controlled  by  the  decree  as  to  the  disposition  of  the 
fund.     Id. 

12l  Coubt  of  Equttt  can  not  Dispose  of  the  Interests  of  an  absent 
party,  according  to  the  English  practice,  unless  some  of  the  parties  and 
the  property  are  within  its  jurisdiction.    Id.' 

IS.  Absent  Pebson  who  has  Pbopertt  within  the  State  may  be  made 
a  party  to  a  suit  in  equity  in  respect  of  that  property,  under  our  statute^ 
though  there  bo  no  other  party  in  the  state.     Id. 

14  Absent  AxTAcniNa  Cbeditors  of  indiyidual  partners  who  have  reoeired 
payment  out  of  a  fund  paid  into  court  by  a  garnishee,  upon  giving  a  bond 
to  refund  if  found  not  entitled  thereto,  may  be  made  parties  in  respect  of 
their  interest  in  that  fund,  to  a  suit  in  equity  brought  by  a  partnership 
creditor  to  establish  his  demand  for  the  purpose  of  obtaining  paymei^ 
out  of  that  fund,  where  the  only  surviving  partner  is  also  without  the 
state.     Id. 

1ft.  Incumbrancers  must  be  made  parties  to  a  suit  where  their  claims  arow 
before  the  commencement  thereof,  but  not  where  they  arose  pendente  fifo. 
Miller  v.  Kershaw,  183. 

16L  Purchaser  Need  not  Plead  Want  of  Notice  and  a  purchase  for  valua 
in  case  of  unrecorded  marriage  settlement,  but  the  complainant  must 
prove  notice  to  make  out  his  case.     Id. 

17,  Bill  Taken  Pro  Confesso  may  be  regarded  as  an  admission  of  notioe, 
in  such  a  case,  but  the  chancellor  may  still  require  proof  satisfactiNry  to 
himself  and  the  sufficiency  of  the  admission  should  be  decided  apart  from 
the  rule  requiring  the  purchaser  to  defend  himself  by  pleading.     Id. 

18.  Omission  of  Judge  to  Charge  Jurt  on  a  particular  point  must  bs 
bcought  to  his  attention  before  they  have  returned  their  verdict;  and  if 
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he  is  not  reminded  of  the  omission  nntil  after  the  verdict^  it  is  not  error 
for  him  then  to  refuse  to  charge  on  each  point.    State  v.  OaiUn,  230. 

19.  Affellatb  CotTBT  HAS  NO  PowKB  to  inspect  the  minntes  of  the  prooeed- 
ings  taken  by  the  clerk  of  the  court  from  which  the  appeal  is  taken,  for 
the  purpose  of  correcting  an  alleged  mistake  in  the  entry  of  the  judg- 
ment in  the  order  book.    Christian  v.  MiUer,  251. 

90.  Deglabation  in  an  Action  of  CSoyxnant  can  only  be  resorted  to  in  the 
appellate  court,  for  the  purpose  of  determining  whether  a  caose  of  action 
has  been  stated,  the  covenant  itself  not  having  been  set  out  in  the  plead- 
ings upon  oyer.     CarUirae  v.  Broum,  258. 

SI.  If  thi  Declaration  Omits  to  notice  a  note  subjoined  to  the  agreement 
and  limiting  its  continuance  to  a  day  certain,  the  agreement  can  not  be 
introduced  in  evidence  under  such  declaration,  unless  it  appears  that  such 
note  was  subjoined  without  plaintiff's  knowledge  or  consent^  and  that  it 
was  not  a  part  of  the  agreement.    Newell  v.  Mayberry,  261. 

88.  A  Gensral  Avebment  in  a  declaration  of  presentment  of  a  bond  for  pay- 
ment, will  let  in  proof  that  the  bond  was  presented  at  the  last  known 
residence  of  the  payor.     Taylor  v.  Branch,  293. 

88.  FniNCiPLES  Settled  bt  an  Appellate  Court  in  reversing  a  judgment 
of  an  inferior  court  are  conduaive  upon  the  parties.  Nelson  v.  Clapf 
387. 

24.  No  Person  can  Bbino  a  Writ  of  Error  to  reverse  a  judgment  who  is 

not  a  party  or  privy  to  the  record,  or  prejudiced  by  the  judgment.    Marr 

V.  Hanma,  449. 
8S.  Frivibs  in  Blood  and  in  Beprbsentation  may  prosecute  a  writ  of 

error  to  reverse  a  judgment  against  their  ancestor,  testator,  or  intestatik 

Id. 

80.  Privies  in  Intbbbst  mat  also  prosecute  a  writ  of  error  to  reverM  a 
judgment  prejudicial  to  them.    Id. 

87.  A  Nominal  Plaintiff  who  has  assigned  away  the  benefit  of  an  action 
has  no  right  to  dismiss  it;  and  a  receipt  given  by  him  to  the  defendant, 
after  such  assignment,  acknowledging  the  payment  of  the  debt  sued  for, 
is  no  evidence  of  that  fact  against  the  assignee.    Id, 

2&  Plaintiff  Proving  only  a  Part  of  his  declaration  may  recover,  if  the 
part  proved  presents  a  cause  of  action.     Blandtard  v.  Baker,  504. 

89.  Objection  that  a  Party  is  not  Entitled  to  Equitablb  Belief,  on  the 
case  made  by  his  bill,  may  be  made  by  the  defendant  at  the  hearings  af- 
ter answer  and  issue  joined  thereon,  and  if  sustained,  the  bill  will  be  dis- 
missed.    Chambers  v.  Chalmers,  bl% 

80l  This  Rule  does  not  Apply  to  some  statutoiy  defenses,  such  as  that 
of  limitations  which  must  be  pleaded,  both  at  law  and  in  equity,  and  can 
not  otherwise  be  taken  advantage  of  at  the  hearing,  although  the  claim 
may  be  apparently  barred.    Id. 

81.  Defensb  of  Usury  must  be  pleaded  or  relied  on  in  the  answer  to  a  bill 
for  specific  performance,  where  the  contract,  upon  which  the  plaintiff's 
claim  is  founded,  may  or  may  not  be  usurious,  according  to  the  facts 
really  existing  in  the  case.    Id. 

I2.  Where  a  Case  Stated  in  a  Bill  is  Clearly  Usurious,  and  such  as 
no  inference  or  intendment  can  help,  it  may  fall  within  the  general  rule 
anthorizing  the  objection  to  be  taken  at  the  hearing,  though  not  relied 
on  in  the  answer.     Id. 
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83.  Objection  of  Usuby  in  a  Mortoaob  to  aecore  a  diviaible  oontncl^ 
containing  distinct  and  independent  stipnlationB,  can  not  be  made  at  the 
hearing  of  a  bill  to  enforce  the  mortgage,  if  not  directly  pleaded,  where 
there  is  nothing  in  the  bill  to  debar  the  plaintiff  from  ahowing  that  the 
mortgage  debt  arose  from  Btipulationa  in  the  contract  which  were  clearly 
opt  usoriona.    IdL 

84>  Want  ov  Legal  Precision  in  stating  the  defense  of  nsnry  in  an  answer 
can  not  be  objected  to  after  issue  joined  on  each  answer.    Id, 

85w  Pleadings  in  Changebt  shoold  consist  of  averments  of  fact,  and  not  d 
'  inference  or  argument.    IiL 

86.  Devensb  ov  Usubt  in  a  Mortgage  is  not  sufficiently  averred  whev» 
the  answer  alleges  that  it  was  given  porsoant  to  a  divisible  oomtraok 
charged  to  be  nsurioos  in  some  of  its  stipulations,  but  denies  the  mort- 
gage debt,  and  puts  the  defense  against  such  mortgage  distinctly  on  tlM 
ground  of  fraud  in  obtaining  it.     Id, 

17.  AvEBMBNT  OF  UsuBT  in  the  contract  under  which  the  mortgage  was 
given  in  such  a  case  will  not  availi  without  a  further  averment  that  th« 
mortgage  was  made  pursuant  to  the  contract  to  secure  the  usurious  inteiw 
est  thereby  stipulated  to  be  paid.    Id, 

88b  Gbangebt  Beoabds  Aots  Done  honafide^  without  an  order,  for  wiiieh 
an  order  would  have  been  made  of  course,  if  applied  for,  as  if  done  pur* 
suant  to  an  order.    Lee  v.  Stont,  589. 

89.  Deglabation  in  Case  ttndeb  the  Statute  against  a  town  to  recover 
double  damages  for  an  injury  from  a  defect  in  the  highway,  need  not 
aver  the  defendant's  ne^ect  to  have  been  against  the  form  of  the  statntaw 
Reed  v.  Northfitld,  662. 

40.  Public  Statute  Need  not  be  Recited  or  referred  to  in  pleading  for 
the  information  of  the  court,  but  will  be  judicially  noticed.     Id, 

41.  DiFFEBENT  RuLE  PREVAILS  as  to  indictments,  informations,  and  aotaana 
for  penalties  under  a  statute,  and  an  averment  that  the  act  was  done 
against  the  statute  is  necessary  in  such  cases,  because  it  is  of  the  sub- 
stance of  the  offense.    Id. 

48l  In  Remedial  Actions  under  a  statute  no  offense  need  be  set  out^  and 
an  action  against  a  town  for  damages  firom  a  defect  in  the  highway  is  of 
that  nature.     Id, 

48.  Answer  to  a  Charge  of  Fraud  in  obtaining  the  surrender  of  an  in- 
strument of  defeasance,  setting  forth  that  such  surrender  was  made  by 
the  mortgagor's  agent,  under  an  agreement  between  the  parties  that  tlM 
mortgagee  was  to  keep  the  land  and  pay  the  mortgagor  a  certain  sum  in 
full  of  his  interest  and  right  of  redemption,  which  sum  was  paid  aococd- 
ingly  on  the  mortgagor's  order  to  his  agent,  is  sufficient.  ToMie  t. 
Biehards,  722. 

44.  Answeb  Stating  such  Facts  is  directly  responsive  to  the  ohaige  of 
fraud  in  the  bill.     Id. 

46.  Defendant  Denting  a  Ghaboe  in  the  bill  has  a  right  to  state  tiis 
whole  transaction.    Id. 

46.  On  DiSMissn^G  a  Bill  to  Enjoin  an  action  at  law  for  dower,  it  is  not 
the  practice  for  the  court  of  chancery  to  assign  the  dower,  but  to  leaw 
the  parties  to  their  legal  proceedings.     Saruiford  v.  McLean^  773. 

See  Bona  Fide  Purchaseb;  Tbespass,  2,  3. 
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POSSESSION. 

1.  fiov's  P0BSE88ION  AND  Appabsnt  OWNERSHIP  of  oattle  by  the  father's  oon- 

sentk  will  not  prevent  the  father's  representatives  from  showing,  as 
against  a  purchaser  from  the  son,  that  there  was  no  authority  to  sell 
Staples  V.  Bradbury,  494. 
t.  P068BS8ION  OF  Chattels  bt  One  not  Owner,  may  always  be  explained  in 
this  state  to  repel  the  charges  of  fraud,  and  to  protect  the  true  owner^s 
rights.    Id, 

PEB-EMPTION. 

See  Grants. 

PRESCKIPnON. 

AvTKBSi^  PXACKABLE,  AND  CoNTiNXTED  POSSESSION  of  land  for  a  period  of 
thirty-eight  years  is  sufficient  to  establish  the  presumption  that  such 
possession  commenced  under  a  lawful  title.    Wnhermty  v.  Beynolds,  234. 

PRESUMPTIONS. 

L  Tee  Ezibtencb  of  a  Person  once  proved,  the  presumption  is  that  he  or 
she  continued  to  live  for  seven  years.     Proctor  v.  McCall,  13d. 

2.  Father  and  Son  being  both  named  A.  B.,  when  that  name  is  used  with- 

out explanation,  the  father  is  prima  facie  intended.    Brown  v.  Benif^ 

873. 

See  Trespass,  4;  Verdict. 

PRINCIPAL  AND  AGENT. 
See  Aqenct. 

PRINCIPAL  AND  SURETY. 

See  SURETTSHIP. 

PRIVIES. 

PkiTiBB  ARE  THOSE  who  are  partakers,  or  have  an  interest  in  any  Mtian  or 
things  or  any  relation  to  another.    Marr  v.  Hanna,  440. 

See  Pleadinq  and  Practice,  24,  25,  28. 

QUANTUM  MERUIT. 

Chn  WHO  Fails  to  do  Work  for  a  Town  according  to  the  contract  under 

which  it  was  to  be  done,  can  not  maintain  an  action  on  such  contract, 

even  though  the  work  was  accepted  by  agents  of  the  town,  unless  it  was 

so  accepted  with  full  knowledge  of  its  defects;  but  he  may  recover  on 

a  quantum  meruit  whatever  his  labor  is  worth  to  the  town.     Wadleigh  v. 

Atftofi,701 

See  Contracts,  11. 

QUESTIONS  OP  LAW  AND  OF  FACT. 
Juxr  mJBT  Determine  whether  the  defendant  had  notice  of  the  assignment 
of  the  cause  of  action  before  he  paid  the  debt  sued  for  to  the  nominal 
plaintiffi    Marr  v.  Hanna,  449. 
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REAL  ESTATK 

!•  Whsn  both  Pastixb  Debivs  Title  from  the  same  penoiiy  mch  penon'a 
title  need  not  be  shown,  but  he  shall  prevail  who  has  the  better  ri^^ 
from  sach  common  source;  and  the  mere  naked  possession  of  one  of  the 
parties  for  a  short  time  before  taking  his  deed,  is  not  snffident  to  pt«> 
Tent  the  application  of  this  role.     Brooks  v,  Chaplin^  209. 

SL  a  Gonystakcb  of  land  by  necessary  legal  consequence  carries  the  build- 
ings thereon.     Ltliam  v.  Morgan^  361. 

S.  B.,  UKDXK  DiRScnoN  OF  A.,  PuBCHASKD  for  him  a  tract  of  land,  taking 
the  title  thereto  in  A.'8  name,  and  pennitted  A.'s  son  to  ooeopy  it,  he 
haying  paid  a  part  of  the  purchase  price;  it  was  held  that  the  titie  both 
l^gal  and  equitable  was  vested  in  A.,  and  that  the  land  was  not  liaUe 
for  the  son's  debts,  it  appearing  that  the  purchase  was  made  on  A.*a 
account  alone.    Brown  v.  Benight^  373^ 

RECEIPT. 

L  To  DnsTBOT  thb  Efiict  of  a  receipt,  such  cirgnmstances  may  be  thowii 
at  law  as  would  lead  a  court  of  equity  to  set  aside  a  oontraet^  such  as 
fraud,  mistake,  or  surprise.     Fuller  v.  CritUnden^  364. 

S.  A  RacxiFT  Exscxttxd  with  a  Kkowlbdob  of  all  the  circomstances,  and 
without  mistake  or  surprise  on  one  part,  or  fraud  or  imposition  on  the 
other,  is  a  good  defense  to  a  claim.    Id, 

REFEiREbjS. 
See  AsBmuTioK  and  Awabd;  Master  ur  Ohaboiet. 

REGISTER  AND  RECEIVERa 
See  Grants. 

REGISTRATION  LAWS. 
See  Elections. 

RECORDING. 

L  CoTT  OF  Deed  is  not  entitled  to  be  recorded,  even  though  it  have  indoned 
thereon  a  receipt  signed  by  the  grantor  acknowledging  that  he  had  re* 
oeived  a  deed,  of  which  it  was  a  true  copy,  for  the  purpose  of  procuring 
it  to  be  recorded;  and  if  such  copy  is  admitted  to  record  it  can  not 
operate  as  a  notice.     Stevens  v.  Broum,  215. 

SL  Unbeoobded  Deed  is  Void  as  against  a  subsequent  purchaser  or  creditor 
claiming  under  a  right  derived  from  the  grantor,  unless  such  purchaser 
or  creditor  had  notice  of  such  prior  deed.    Id. 

JL  Effect  of  the  Registry  of  Deeds  and  other  instruments  depends  upon 
the  statute  authorizing  such  instruments  to  be  recorded.  DotweU  v. 
Buchanan,  28a 

4.  Reqistrt  of  a  Deed  of  Trust  executed  by  a  person  holding  the  equita- 
ble title  to  a  tract  of  land  imparts  no  notice  to  a  subsequent  purchaser 
of  the  legal  title.     Id, 

§.  A  Deed  Lodoed  for  Record  with  the  town  clerk  is  constructive  nolioa 
to  all  the  world.     BooUi  v.  Bamum,  339. 

See  Marriaob  Sbttlbmsnt;  Mortoaqbs,  1.  8 
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RELATION. 
See  Estates  of  Dbcsdents. 

BEMAINDERS  AND  REVERSIONS. 

IsoBMASM  OF  LivB  Stook  belongs  to  owner  of  the  particular  astat^  and  nol 
to  the  remainder-man.    Leuns  ▼.  Dafris,  608. 

RENT. 
See  Landlord  and  Txnant,  1,  3,  4. 

REPLEVIN. 

I.  Rbplsvin  Lues  in  Gonnxotigut  only  in  oaaes  where  cattle  or  gocds  hava 
been  impoonded  and  distrained.     WcU&m  r,  WaUoUf  324. 

%  To  THX  Rboulabttt  of  the  writ  of  replevin  it  is  not  essential  that  tha 
bond  should  be  fally  certified  thereon;  or  that  it  should  disclose  an  im« 
pounding  and  distraining.    Id, 

RES  JUDICATA. 
See  EviDENGE,  11. 

RESTRAINT  OF  TRADE. 

See  CONBTITUTIONAL  LaW,  5;  CONTBACTS,  8» 

RETURN. 
See  EXBOUTIONS,  2. 

RIPARIAN  OWNERa 
See  Water  Rights. 

■ 
i 

-SALEa 

1.  TmWiTID  Wabkantt  in  Sale  of  Chattels.— In  all  sales  of  goods  there  it 
an  implied  warranty  that  the  article  corresponds  in  specie  with  the  com- 
modity sold,  unless  there  are  facts  and  circumstances  showing  that  the 
buyer  took  upon  himself  the  risk  of  determining  both  the  quality  and 
the  kind  of  the  goods  purchased  by  him.     Borrekiiu  y.  Bevan,  85. 

t.  Descbiftion  in  Bill  of  Parcels  of  an  article  sold  as  blue  paint,  amounts 
to  a  warranty  that  it  shall  be  blue  paint     Id, 

K  Aonov  ON  Implied  Warranty  may  be  maintained  without  returning  or 
offering  to  return  the  property  to  the  defendant.     Id, 

4.  Implied  W arbantt  in  Sale  of  Goods— When  Seller  not  Liable  fob. — 
,  A  seller  is  not  answerable  for  the  quality  of  an  article  that  has  been  in- 
spected and  received  by  the  buyer,  provided  it  be  m  epede  the  thing  for 
which  it  has  been  sold.     Jennings  v.  QrcUz^  111. 

fi.  Practical  Test  for  determining  whether  an  article  is  in  specU,  what  it 
was  sold  for,  is  that  it  be  merchantable  under  the  denomination  affixed 
to  it  by  the  seller.     Id, 

8.  A  Sals  of  Goods,  Tainted  with  Fraud  on  the  part  of  the  vendee,  is 
voidable  by  the  vendor  as  to  the  vendee,  and  as  to  those  claiming  under 
him  with  notice.     Rowley  v.  Biyelow,  507. 
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7.  A  Sale  Voidable  et  the  Vendob  tor  Fraud,  can  not  be  aet  aside  bjr  tiie 

vendor  as  to  a  hcnafide  purchaser  from  the  vendee,  without  notice  of  the 
fraud.     Id, 

8.  Ck)in>inoNAL  Vendee  in  Possession  or  Cattle,  nnder  an  a^^reement  thai 

he  is  to  keep,  feed,  and  work  them  until  a  specified  time,  and  then  r^ 
store  them  to  the  vendor,  or  that  if  he  pays  a  certain  sum  by  that  time, 
the  vendor  is  to  release  his  right  to  them,  may  sell  the  same  within  the 
time,  with  such  right  as  he  has.     Vinceni  v.  Cornell,  683. 

9.  Vendor  can  not  Maintain  Trover  for  such  cattle  against  such  pqrchaasr 

from  the  vendee,  he  having  no  knowledge  of  the  agreement.    Id, 

10.  Purchaser  would  be  Liable  in  Trover  after  demand  made  after  tfa» 
expiration  of  the  time,  and  non-payment  of  the  sum  speoifiedv  if  the  cat* 
tie  were  in  his  possession.    Id, 

SEAL. 
See  Ck>RFORATioNs,  14  l^k  18»  17. 

SELF-DEFENSK 

1.  Bight  ov  Defense  in  the  Protection  of  one's  person  or  property  is  d*> 
rived  from  the  law  of  nature,  and  should  not  be  nnneoessarily  restrained 
by  municipal  regulations.     Oray  v.  Combs,  431. 

8.  Right  of  Self-defense  is  not  derived  from  society,  but  is  a  right  thsA 
every  man  possesses  by  the  laws  of  nature,  and  it  can  not  be  superseded 
by  the  laws  of  society.     Id, 

Z,  Right  of  Punishing  Crime  and  the  infraction  of  individual  rights  is  pre- 
sumed to  be  surrendered  by  every  man  to  the  whole  community  upon 
his  entering  civil  society.    Id. 

4.  Person  who  has  Valuable  Profertt  in  a  warehouse  may,  for  the  pur- 
pose of  protecting  it  at  night,  erect  a  spring-gun  that  will  explode  upon 
an  attempt  being  made  to  break  into  the  building;  and  if  in  such  an  at- 
tempt a  person  is  killed,  the  owner  of  the  property  is  not  liable,  civilly 
or  criminally.    Id, 

SET-OFFS. 

1,  Trustee  of  Insolvent  Debtor  stands,  in  regard  to  cross-demands,  in  tb» 

same  position  as  the  debtor  himself;  and,  therefore,  in  a  suit  by  such 
trustee  to  recover  from  administrators  with  the  wifl  annexed,  a  legacy 
given  to  the  insolvent's  wife,  payments  made  by  the  defendants  for  thsr 
insolvent  are  available  as  an  equitable  defense.     Krauu  v.  BeUei,  113. 

2.  Demand  for  Unliquidated  Damages  can  not  be  set  off  against  an  ascer- 

tained demand,  nor  can  cross-demands  for  unliquidated  damages  be  set 
off  against  each  other.     ClirisUan  v.  Miller,  151. 

See  Consideration,  4;  Judgments,  8. 

SHERIFFS. 

1.  It  is  the  Dutt  of  an  Officer  to  serve  writs  committed  to  him^ 
promptly  and  unhesitatingly,  without  regard  to  any  knowledge^  or 
supposed  knowledge,  of  his  own  that  there  existed  no  cause  of  actioo. 
WaUon  V.  Watwn,  324. 

S>  An  Officer  is  Justified  for  every  action  within  the  scope  of  the  eoni* 
mand  of  a  process  appearing  on  its  face  to  have  issued  to  him  from 
pcytent  authority  and  with  legal  regularity.    Id, 
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JL  OincBS  IS  NOT  BouKD  to  obey  a  void  process,  nor  will  it  be  any  justifi- 
cation to  him  for  any  act  done  in  pnrsiiance  of  it;  bat  where  it  is  merely 
irregular  ic  is  a  sufficient  justification,  and  he  must  execute  it.  Com- 
monweaWi  v.  O'Cull,  39a 

4i  Ck>N8TABLK  IS  A  MINISTERIAL  Offigxb,  and  it  is  not  his  duty  to  decide 
on  the  regularity  or  mere  erroneousness  of  a  judgment  or  of  any  process 
directed  to  him  for  enforcing  it.     Id, 

&  OmcEB  IS  NOT  Bound  to  Examine  into  the  Talidity  of  process  under 
which  he  acts;  it  is  sufficient  for  his  justification  that  the  court  from 
which  it  issues  has  jurisdiction  of  the  subject-matter*    AfiUer  y.  Brown^ 

093. 

See  Executions. 

SHIPPING. 

1.  A  Bill  of  Lading  is  a  Contract  of  carriage  for  hire,  by  which  the 

master  engages  to  deliver  the  goods  to  the  shipper  or  his  order,  and  so  is 
qtuui  negotiable.     Rowley  v.  Bigelow,  607. 

2.  Goods  ought  to  be  on  Board  before  the  bill  of  lading  is  signed.    But 

the  bill  of  lading  will  operate  upon  goods  described  therein  and  deliv- 
ered on  board  at  any  time  while  the  vessel  is  taking  in  her  cai^go  for  that 
voyage,  before  she  sails  upon  it.     fd, 

Z,  A  Bona  Fide  Title  for  Value  obtained  by  a  negotiation  of  a  bill  of 
*  lading,  gives  as  valid  and  effective  title  to  the  goods  as  could  be  obtained 
by  the  actual  delivery  of  the  goods  themselves.     Id. 

4.  A  Vessel  hat  be  Chartered  by  Parol  in  Massachusetts,  and  the  parol 
charterer,  not  the  general  owner,  is  answerable  to  the  shipper  of  goods. 
Thompson  v.  HamUton,  619. 

Ai  The  Shipper  bhoxtld  Look  to  the  Charterer  in  case  of  loss,  and  thii 
rule  ia  the  same,  whether  the  geoeral  owner  is  to  receive  of  the  charterer 
a  proportion  of  the  profits  for  the  use  of  the  vessel,  or  is  to  receive  a  de- 
terminate sum.    Id. 

See  iNFANCTy  8;  Usaob,  1,  2. 

3H0BK 
See  Water  Biohts. 

SLANDER. 

Worm  Charoino  One  with  Stsauno  Bootb  from  a  dead  body  oast  athort 
from  a  wreck,  impute  a  felony,  and  are  actionable  per  m.  YTomoji  t. 
Saffward^  69L 

SPECIFIC  PERFORMANCE. 

1.  Jurisdiction  of  Courts  of  Equitt  to  specifically  enforce  a  contract  en- 

tered into  by  a  husband  to  sell  bis  wife's  land,  in  a  suit  by  the  husband 
and  wife  against  the  purchaser,  is  doubtful  because  there  is  no  mutuality 
in  the  contract,  inasmuch  as  it  could  not  be  enforced  against  the  wife  at 
the  suit  of  tlie  purchaser.      WatU  v.  Kinney^  266. 

2.  Decree  Rendered  ix  such  a  Suit,  specifically  enforcing  the  contract, 

but  suspending  its  operation  until  the  husband  and  wife  shall  execute  a 
deed  for  the  land  to  the  purchaser,  is  erroneous;  if  jurisdiction  is  enter- 


846  Index. 

tained  at  ail,  it  should  be  only  apon  oondition  tbat  a  deed  execated  to  m 
to  conyey  the  wife's  title  to  the  land,  is  offered  befora^the  decree  k  en- 
tered.   Id, 

ti  Suit  nr  Equttt  vob  thb  Sfigdto  Pxbvobmaiicx  of  an  agreemeni  for 
the  sale  of  a  tract  of  land,  which  provided  that  payment  should  be  made 
in  installnients,  by  the  giving  of  bonds,  the  decree  should  not  direct  a 
sale  of  the  entire  tract  of  land,  and  the  proceeds  applied  to  the  payment 
of  the  deferred  installments  as  well  as  those  then  dne;'  but  the  porchaser 
should  be  directed  to  ezecnte  the  bonds  as  agreed,  and  a  vendor's  lien 
retained  on  the  land  for  their  payment.    Id, 

A.  Sraoifio  PxBVOSKAircB  of  Contracts  is  always  addressed  to  the  discfe- 
tion  of  courts  of  equity,  and  they  seldom,  if  ever,  extend  relief  to  ona 
who  has  willfully  violated  his  part  of  the  contract.  Qrvrndy  v.  Bdwardt^ 
409. 

S.  BXVSB8AL  OF  A  JuDOiCENT  AT  Law  against  the  complainant^  who  seeks 
in  equity  to  have  the  contract  upon  which  the  judgment  has  been  ob> 
tained  specifically  enforced,  removes  the  barrier  to  granting  the  reliel 
sought,    /d 

C  Bquity'  will  NOT  Enfobcb  a  mere  voluntary  agreement;  but  a  volnntaij 
bond  from  a  father  to  his  son,  for  the  conveyance  of  land,  will,  in 
instances,  be  specifically  enforced.     Anderwm  t,  Orem^  AVI, 

See  DowxE,  4. 

STATE  TBBASUBEE. 
See  Fines. 

STATUTES. 

L  €k>N8Tfti7Cfii0N  GivxN  TO  AN  ENGLISH  STATim  by  the  courts  of  that 

try  will  be  considered,  when  such  statute  is  re-enacted  by  the  I^gial*- 

ture  of  thii  state,  as  adopted  along  with  the  statute.    DogwtU  v.  Ai- 

ehanatiy  280. 
S>  Effect  mttst  bb  Givxn  to  thb  Pbsamble  in  construing  a  statute^  pro* 

vided  it  does  not  contain  expressions  contradictory  to  or  irzeconcilaUa 

with  the  enacting  clause.    Montetqvieu  v.  HeU^  471. 
ti  Effect  must  bb  Given  to  Evbbt  Pabt  of  a  statute,  if  it  can  be  dons 

without  manifestly  violating  the  intention  of  the  legislature.    Id, 
4i  Laws  in  Pari  Materia  should  be  construed  together.    Id. 
ft.  Bights  arb  not  Dbstboted  by  the  repeal  of  the  law  under  which  they 

were  acquired.    Dixon  v.  Dixon,  478. 
6u  PxTBUO  Statutes  are  usually  General  in  their  character  and  operatkn, 

and  equally  applicable  in  all  parts  of  the  state.    Pierce  v.  Kimbatty  537. 

7.  Statutes  which  arb  Local  with  respect  to  the  violation  of  them  are 

nevertheless  public,  if  they  are  binding  upon  all  persons  coming  or  being 
within  the  particular  locality.    Id. 

8.  Of  this  Character  are:  Statutes  regulating  the  taking  of  fish  in  pari 

ticular  localities,  statutes  establishing  local  tribunals,  eta     Id., 
See  Ck)N8TiTunoNAL  Law,  4,  5,  6, 7;  Pleading  and  PBAcncB^  89, 40^  41, 42L 

STATUTE  OP  FRAUDS. 
L  Statute  of  Frauds  does  not  Apply  to  a  contract  fully  performed  on 
both  sides.    Stone  v.  Denniaon,  654. 
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t»  That  Statdtb  Mebilt  PRBSCRnBXS  the  endenoe  neoeoury  to  enforoe  ooo- 
tracts  within  its  purview,  and  does  not  make  oontiracts  not  80  eridenoed 
abeolntely  void.    Id, 

See  CoNTBACia,  1;  Evibbnci,  13. 

STATUTE  OP  LIMITATIONS. 

1*  Tm  Statute  of  Limitatioi^s  applies  to  bar  an  action  npon  a  oontraot^ 
entered  into  without  the  state,  though  by  the  law  of  the  place  of  oontraot 
the  action  was  not  barred.    Levy  v.  Boas,  134. 

%  Ths  Statute  of  Limitations  doss  kot  Run  against  the  state  so  as  to 
give  title  to  one  holding  lands  belonging  to  it.     State  v.  ArMge,  146. 

8i  Pboyisions  in  statute  of  limitations  exempting  from  their  operation  all 
lands  granted,  sequestered,  or  appropriated  to  public,  pious,  and  charita* 
ble  uses,  extend  to  lands,  or  rights  to  lands,  held  by  trustees  of  a  state 
university  in  trust  for  its  use  and  benefit.     University  v.  Beynolds,  234. 

4.  Statute  Repealino  an  Exception  in  the  statute  of  limitations  in  favor 
of  persons  beyond  seas  is  not  unconstitutional  as  applied  to  causes  of 
action  previously  existing.     Frey  v.  Kirk,  581. 

(k  After  such  Repeal  persons  beyond  seas  have  the  same  time  to  bring 
their  actions  as  if  they  resided  in  the  state  and  their  causes  of  action 
accrued  on  the  day  the  repealing  act  was  passed.    Id, 

d.  iteoKNOWLEDOMENT  TO  TAKE  A  Casb  out  of  the  Statute  most  be  snch  that 
an  implied  promise  may  arise  therefrom.    Id, 

7.  Admission  of  a  Present  Subsistino  Debt  is  necessary  in  such  cases. 

Id, 

8.  Admission  that  the  Debt  is  Unpaid  is  insufficient,  if  coupled  with  a 

refusal  to  pay  on  the  ground  that  the  debtor  has  been  discharged  under 
the  insolvent  laws;  even  though  the  discharge  was  unconstitutional  and 
void  as  respecting  that  particular  debt.     Id, 

9l  Forbearance  for  Twenty  Years  Unexplained,  unaccounted  for,  and 
unrebutted,  will,  independent  of  written  law,  extinguish  a  right  of  ac- 
tion on  a  judgment  as  well  as  on  all  other  pecuniary  demands.  Oulkk  v. 
Loder,  711. 

IOl  Lapse  of  Tims  is  merely  a  presumptive  bar  to  an  action,  except  where 
it  is  made  a  legal  bar  by  a  statute  of  limitations;  hence  the  fact  which 
it  conduces  to  prove  must  be  pleaded,  and  not  the  mere  lapse  itself. 
Id. 

11.  No  Statute  of  New  Jersey  Prescribes  a  Period  within  which  an 
action  must  be  commenced  on  a  judgment  of  a  sister  state.     Id, 

12.  Payment  may  be  Pleaded  in  Bar  of  a  judgment,  according  to  the 
statute  of  this  state.     Id, 

15.  Stronger  Case  is  Required  to  establish  the  non-existence  of  a  debt 
from  lapse  of  time,  than  to  raise  the  presumption  of  its  payment.  Wanm 
maker  v.   Van  Buskirk,  748. 

14.  Testimony  of  a  Member  of  the  Family  as  to  declarations  of  a  de- 
ceased party  concerning  family  arrangements  and  transactions,  is  more 
satisfactory  than  that  of  a  stranger.    Id. 

16.  Courts  of  Equity  are  not  within  the  statute  of  limitations  in  terms, 
but  have  always  felt  bound  to  conform  to  its  principles,  e:ccept  in  mat* 
ters  of  strict  trust  or  of  a  purely  equitable  nature.     Id, 
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16.  As  TO  DxBTS  ON  Simple  Goktract,  enforceable  in  equity  as  well  as  aft 
law,  the  statute  of  limitations  is  the  law  of  both  conrte.    /d. 

17.  Pr£S17MPTion  of  Payment  of  a  mortgage  may  arise  from  lapse  of  tiww^ 
without  payment  of  interest  or  demand,  but  the  length  of  time  has  ool 
been  settled.     Id, 

18.  Twenty  Yeabs  would  seem  to  be  sufficient  for  that  purpose  in  analogy 
to  the  law  relating  to  bonds.     Id. 

19.  Pbbsumption  of  Payment  thus  Aririno  may  be  repelled  by  a  yariety 
of  circumstances,  as  where  it  appears  that  the  parties  are  near  relations, 
and  that  the  mortgagor  was  not  in  a  situation  to  pay  either  principal  or 
interest.    Id, 

20.  Insolvency  or  neab  Relationship  has  been  held  sufficient  to  repel  the 
presumption.     Id, 

21.  Lapse  of  Time  may  be  set  up  to  show  that  no  debt  existed,  as  well  as  to 
raise  a  presumption  of  payment.     Id, 

22.  Non-claim  fob  Twenty  Years  is  strong  evidence  of  the  non-ezistaioe 
of  a  debt,  where  the  parties  have  every  opportunity  of  knowing  and  as* 
sorting  the  claim,  and  there  are  no  explanatory  circumstances.    Id, 

23.  Relationship  between  the  Parties  will  repel  the  presumption  arisiiig 
from  lapse  of  time  that  there  is  no  debt,  where  to  exact  payment  mi^t 
have  occasioned  distress.     Id, 

See  Master  in  Chancery,  3,  4. 

STOPPAGE  IN  TRANSITU. 

Right  of  Stoppaob  in  Transitu  is  at  an  end  where  the  goods  are  delivered 
<m  board  a  vessel  appointed  by  the  vendee  to  receive  them,  not  to  be 
transported  to  him,  but  to  be  shipped  in  his  name  from  his  own  plaoe  of 
business  to  a  third  person.    Rowley  v.  Biffelow,  607. 

SUBROGATION. 

I.  Subrogation  ab  a  Matter  of  Course,  without  any  agreement  to  that 
effect,  arises  only  in  cases  where  the  one  advancing  money  to  pay  the 
debt  of  a  third  party,  stands  in  the  situation  of  a  surety,  or  is  oovpelled 
to  pay  it  to  protect  his  own  rights.    San^ord  v.  McLean^  773. 

8.  Same. — In  other  cases  the  demand  of  a  creditor  which  is  paid  with  the 
money  of  a  third  person,  and  without  any  agreement  that  the  seoori^ 
shall  be  assigned  or  kept  on  foot  for  the  benefit  of  such  third  pecwm,  ia 
absolutely  extinguished.    Id. 

See  Suretyship,  4. 

SUCCESSION. 
See  Ejectment,  1. 

SUPREME  COURT  OF  THE  UNITED  STATES. 

See  Constitutional  Law,  8. 

SURETYSHIP. 

L  Surety  is  not  Discharged  by  Delay  or  negligence  in  proceeding  against 
the  principal,  unless  there  be  a  binding  contract  for  such  delay.  CcuUm 
V.  Dunlap,  194> 
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S.  SvBETT  PosiTiYELT  fijEQUESTiNO  THB  Obsditob  TO  Pbocasd  against  the 
principal  is  not  released  by  his  neglect  to  do  so.     Id, 

t.  AuTHOBiTT  TO  Gka5T  Indulobncs  NOT  Prbsumxd,  Whsn. — ^The  fact 
that  a  creditor  has  received  money  collected  by  her  brother  on  a  note 
does  not  warrant  a  presumption  of  her  recognition  of  his  authority  to 
bind  her  by  an  indulgence  granted  to  the  debtor  where  no  direct  au- 
thority is  proved.    Id, 

i.  Subbths  hayb  thb  Right  in  Equity  to  be  subrogated  to  the  lien  that 
the  judgment  creditor  has  on  the  debtor's  land,  upon  the  payment  by 
them  of  the  debt  for  which  they  are  security,  though  such  payment  be 
voluntary,  and  they  are  preferred  to  a  creditor  who  acquires  a  lien  upon 
the  land  by  a  foreign  attachment,  sued  out  in  chancery  after  the  entry 
of  such  Judgment,  although  no  elegit  or  execution  was  issued  thereon. 
WoUb  v.  Kinney,  266. 

See  Nbootiablx  Instbuments,  16,  17. 

TACKING. 
See  MoRTGAOES,  15. 

TAXATION. 

1«  In  AN  Action  against  a  Tax  Ck>LLBCT0R  and  his  sureties  on  his  official 
bond,  for  not  paying  over  moneys  received  for  taxes,  it  is  no  defense  that 
the  meeting  at  which  he  was  chosen  was  not  legal,  or  that  the  bills  of 
assessment  were  defective  and  irregular,  or  that  there  was  any  neglect  or 
omission  of  duty  on  the  part  of  the  assessors  or  other  officers  of  the  town 
concerning  the  assessment.     Ford  v.  Ctough,  513. 

SL  Tax  Ck>LLB0T0B  is  not  Liable  for  any  irregularities  antecedent  to  the  com- 
mitment of  the  assessment  to  him  for  collection,  his  warrant  being  his 
protection  against  all  illegality  but  his  own.     Id, 

t.  Tax  Collector  and  his  Sitrbtibs  are  estopped  by  a  recital  in  his  bond 
that  he  was  "duly  chosen  "  at  a  particular  meeting,  to  deny  the  legality 
of  the  meeting,  in  an  action  against  them  on  such  bond.    Id. 

TAX  COLLECTOR. 
See  Taxation. 

TOWNS. 

1.  Manner  or  Warning  a  Town  Mebtino  is  not  prescribed  by  any  statata 

Ford  V.  Clough,  513. 

2,  Meeting  will  be  Presumed  to  have  bbbn  Legally  Called  if  the  inhab- 

itants assemble  at  the  time  and  place  appointed  and  proceed  to  act  under 
the  warrant.     Id, 
8.  That  a  Constable's  Return  on  a  Warrant  for  a  town  meeting  is  dated 
on  the  day  of  the  meeting  is  no  objection  to  the  legality  of  such  meeting. 
Id. 

4.  Town  Meeting  mat  Vote  Monet  for  parochial  purposes,  notwithstand- 

ing the  parish  act  of  1821.     Id. 

5.  Town  Meeting  mat  Raise  Monst  to  build  a  bridge  under  an  article  in 

the  warrant  calling  the  meeting,  authorizing  it  "to  see  what  measures 

the  town  will  take  to  build  "  such  bridge.     Id. 
Am.  D«o.  Vot.  YTTiT^-«u 
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6.  Town  may  Rbndkb  its  Treasubeb  a  Competent  Witiobs  in  an  action 

against  a  tax  collector  and  his  sureties,  where  the  question  is  whether 
the  collector  has  paid  to  the  treasurer  certain  moneys  collected,  b;  re- 
leasing such  treasurer  by  vote  from  personal  liability.     IcL 

7.  Town  mat,  bt  Vote,  Release  a  Debt  as  well  as  contract  one.    Id. 

8.  RBCx)Nsn>ERATiON  OF  A  VoTB  Relkahtnq  THE  TREASURER  of  a  town  from 

liability,  to  render  him  competent  as  a  witness  against  a  tax  collector 
and  his  sureties  for  not  paying  over  money  collected,  can  not  affsot  the 
Tested  rights  of  the  treasurer  under  such  vote,  and  is  wholly  unavailing. 
Id. 
Bl  Warrant  Callino  two  Town  Meetings  on  the  same  day  at  the  same 
place,  is  not  illegal,  if  the  objects  of  the  meetings  respectively  and  the 
qualifications  of  voters  thereat  are  distinctly  specified.    Id, 

See  Dedication;  Quantum  Meruit. 

TRESPASS. 

1.  No  BSvidbncb  can  be  Offered,  under  the  general  iBsue,  in  an  action  of 
trespass  quart  datuum  fregii  to  show  that  an  act  prima  /ode  a  traspaai. 
was  authorized  by  the  plaintiff.     Fineh  v.  Alston,  299. 

8.  The  Averment  of  Possession  in  trespass  quart  clausum  Jrtgil  is  suffi- 
ciently contained  in  the  charge  that  "defendant  broke  and  entered  into 
the  dose  of  plaintiff."    Id. 

8b  It  IS  NO  Defense  to  trespass  quart  elausum  /rtgU  that  the  title  to  the 
premises  on  which  the  trespass  is  charged  is  in  one  other  than  the  plaint- 
i£^  unless  the  defendant  justify  under  authority  from  such  other  penoo. 
Id. 

4.  A  PcBSUMPTiON  OF  GuiLT  arises  in  an  action  of  trespass  if  it  is  proved 
that  two  houses,  the  removal  whereof  was  the  cause  of  action,  were,  after 
such  removal,  in  the  possession  of  the  defendant.     Id. 

ft.  LiBERUM  Tenementum  is  a  good  plea  in  bar  in  trespass,  TribUe  v.  Franu^ 
439. 

6.  Trespass  Quare  Domum  Freoit  can  not  be  maintained  without  showing 
an  unlawful  entry  into  the  house.     Harris  v.  OilUngham^  701. 

See  Oo-TBKANCT,  2, 7;  Criminal  Law,  7;  EzBOunoNS,  11;  Fobciblb  Bntrt 

AND  Detainer,  2;  Injunctions,  2,  4. 

TROVER 

Sale  of  Property  by  the  Hirer  of  it  is  a  Conversion  thereof,  and  puts 
an  end  to  the  contract  between  the  hirer  and  the  latter,  and  the  latter 
may  maintain  trover  therefor  against  the  purchaser,  before  the  ezpin^ 
tion  of  the  time  for  which  it  was  let    Sanborn  v.  Co^fnaa,  703^ 

See  Evidence,  17;  Sales,  8,  9,  lOi 

UNINCORPORATED  ASSOCIATIONa 
See  Corporations,  2. 

USAGE. 

1.  Usage  may  be  Resorted  to  in  order  to  ascertain  the  intention  of  tha 
general  owners  and  charterer  of  a  vessel  under  li  parol  chartering. 
Thompson  v.  HamiUon,  619. 
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t.  Ik  Dktebminiko  whethsb  Parties  Contbacted  with  Refebengi 
TO  Usage,  its  antiquity  is  immaterial;  but  the  fact  of  its  being  well 
established,  so  as  to  be  generally  known  to  persons  engaged  in  the  busi- 
ness to  which  it  relates,  is  important.     Id, 

See  Ck)ioiON  Cabrixbs,  8. 

USE  AND  OCCUPATION. 

1.  AssuifFSiT  FOR  Use  and  Occupation  of  leased  property  may  be  maintained 
by  a  landlord  against  his  tenant.     Crouch  v.  BrUes,  404. 

8.  AonoN  FOB  Use  and  Occupation  is  of  common  law  and  not  of  statatoxy 
origin.    Id, 

USURY. 

See  Plkadino  and  Practice,  31,  32,  33»  34,  36,  37. 

VARIANCE. 

Vabiakcx,  What  not  Material.  —Where  a  declaration  sets  oat  a  wanant 
which  charges  that  property  had  been  stolen  from  a  person's  premisei» 
and  the  warrant  produced  in  evidence  charges  that  it  was  stolen  from 
his  pnssosm'nn,  the  variance  is  not  material     Miller  v.  Broum,  693. 

See  EviDENCB,  18;  Pleading  and  Pbaotigb,  21. 

VENDOR  AND  VENDEE. 

On  WHO  Bntsbs  upok  Land  under  an  executory  contract  to  purchase^  oan 
not  be  evicted  by  the  vendor,  unless  by  some  act  he  makes  his  possea- 
sion  tortious,  as  by  denying  his  vendor's  title,  or  by  refusing  to  snrren* 
der  possession  upon  sufficient  demand  and  notice;  and  a  mere  failure  ta 
pay  the  purchase  price  will  not  be  sufficient.    Harle  v.  MeCay^  iXfl, 

8ee  Adverse  Possession;  Etidrnob,  10. 

VERDICT. 

FaciB  not  Ikoluded  within  a  special  verdict  will  not  be  presumed  to  OEM 
Lawrtmee  v.  BeaMen,  155. 

8ee  Criminal  Law,  1;  New  Triau,  2. 

VOLUNTARY  ASSOCIATIONS. 
See  Corporations,  2,  3. 

VOLUNTARY  CONVEYANCES. 
See  Fraudulent  Conyetancbs,  5. 

WARRANTY. 

Trx  Linbal  Warranty  of  a  tenant  in  tail  in  possession,  descending  with 
assets  of  equal  value  to  the  heir  in  tail,  bars  and  estops  such  heir  ima 
claiming  the  lands  so  warranted  by  his  ancestor.     Ford  v.  Hay9,  369. 
See  CovBN ANTS  IN  Deeds:  Married  Women,  U;  Salbs. 

WASTK 
See  Injunctions,  1,  3;  Mortoaoes,  21,  22 
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WATER  RIGHTS. 

1.  Water  Power  Right  ov  Riparian  Owner. — The  water  power  to  which 

a  ripariam  owner  is  entitled  consists  of  the  difference  between  the  sorfaoe 
of  the  water  in  its  natoral  state,  where  it  first  touches  his  land,  and  the 
surface  where  it  leaves  it.     MeCalmon  v.  WJiUaker,  102. 

2.  Right  by  Prior  Appropriation  has  regard  to  the  quantum  of  water 

withdrawn  from  a  stream  common  to  both  parties,  and  not  to  the  ^uojiteiii 
of  fall.     Id, 

8b  Right  lo  the  Use  of  a  Stream  is  incident  or  appurtenant  to  the  land 
through  which  it  passes,  but  such  stream  can  not  lawfully  be  diverted, 
unless  it  be  returned  to  its  accustomed  channel  before  it  passes  the  land 
of  a  proprietor  below,  nor  can  it  be  unreasonably  detained.  Vlanehard 
V.  Baker,  504. 

i.  Purposes  for  which  Stream  may  be  Used. — The  proprietor  of  land 
through  which  a  stream  flows  may  employ  its  momentum  as  a  power  for 
beneficial  purposes,  and  may  use  the  water  for  domestic  purposes,  to 
water  stock,  and  for  irrigation,  provided  there  be  no  unreasonable  deten- 
tion or  essential  diminution  of  it.     Id. 

5.  Right  of  Irrigation  can  be  exercised  only  by  restoring  the  water  not 

wanted  for  that  purpose  to  its  accustomed  channeL     Id.  - 

6.  Existence  of  an  Ancient  Channel  by  which  water  is  diverted  from  a 

main  stream,  does  not  justify  the  deepening  of  the  channel  so  as  to  cause 
a  greater  diversion  to  the  injury  of  proprietors  along  the  main  stream.  Id. 

7.  Mill  Owner  Extending  his  Dam  across  a  stream  by  permission  of  the 

owner  of  the  opposite  bank,  and  using  the  same  for  twenty-eight  years, 
without  revocation  of  the  permission,  acquires  a  right  to  the  head  of 
water  thus  appropriated,  which  can  not  afterwards  be  disturbed  by  the 
opposite  owner.     Id. 

8.  Right  of  this  Kind  once  lawfully  vested  may  be  asserted  and  maintained 

until  abandoned.     Id. 

9.  Mill  Privilege  not  yet  Occupied  is  a  valuable  property  which  no  one 

can  legally  impair  or  destroy  by  diverting  from  it  the  natural  flow  of  the 
stream,  although  it  may  be  impaired  by  the  exercise  of  certain  lawful 
rights  origiuating  in  prior  occupancy.    Id. 

10.  Unlawful  Diversion  suffered  for  twenty  years  ripens  into  a  right  which 
can  not  be  controverted.    Id. 

11.  Recovery  for  Unl-\wful  Diversion  without  Actual  Damage. — A  mill- 
owner  may  recover  upon  x^roof  of  an  unlawful  diversion  of  a  stream, 
without  proof  of  actual  damage,  in  an  action  on  the  case.    Id, 

12.  Mill-owner  may  Change  the  Characier  and  use  of  his  mill  at  pleas 
ure,  if  his  neighbor's  mill  is  not  injured  thereby  and  the  water  is  restoreu 
to  its  accustomed  channel.    Id. 

13.  Owner  of  one  Bank  ad  Medium  Filum  Aqu^e  has  no  such  ownership  of 
half  the  stream  as  to  justify  him  in  diverting  the  water  therein  to  that 
extent.    Id. 

14.  Sea-shore  between  High  and  Low-water  Mare  belongs,  by  the  com- 
mon law  of  England,  to  the  sovereign,  in  trust  for  his  subjects,  and  oaa 
not  be  granted  to  an  individual    Darker  v.  DatWy  678. 

16.  King's  Right  in  the  Sea-shore  wc^  transferred  to  the  seYeral  oolonies 
by  their  grante  and  charters.    Id. 


I  • 


Index  853 

16.  MAflSAonnsxTTS  Ck>XiOinr  OBDnrANCi^  of  1641,  deckring  the  proprietor  of 
land  on  the  sea-ahore  to  be  the  owner  to  low-water  mark,  etc,  though 
never  in  foroe  in  Plymouth  colony  as  a  poaitiTo  law,  ia  a  Mttled  rule  of 
property  thronghoat  the  state.    Id. 

17.  BiPABiAN  Pbofbiietob  HAvnro  Shobb  or  flat  adjoining^  may  convey  hia 
upland  without  his  flats,  or  his  flats  without  hia  upland.    JUL 

18.  Whxthxr  Fiats  Pass  ab  Appubtsnant,  by  a  conveyance  of  upland,  de- 
pends upon  the  intent  as  ascertained  by  the  terms  efnployed.    Id, 

19.  Wkiok  Cast  on  thx  Ssa-shobs  belongs  to  the  owner  of  the  shore,  as 
against  a  mere  stranger,  if  not  reclaimed,  and  he  may  bring  trespass 
against  such  stranger  for  taking  the  same.    Id, 

20.  Valub  OF  THX  Wbxok  may  be  recovered  as  damages  in  such  action.  Id, 

See  BouKDABixs. 

WILLS. 

L  NuNCUPATTVB  WiLL. — ^Words  spoken,  to  constitute  a  nuncupative  will, 
must  have  been  uttered  by  a  person  wi  extremis^  who  had  at  the  time  of 
uttering  such  words  a  present  intent  to  make  them  his  will,  which  intent 
should  be  distinctiy  indicated  by  calling  upon  some  person  present  to 
take  notice  that  he  intended  them  as  his  will,  or  by  doing  some  act  from 
which  it  will  clearly  appear  that  the  words  were  intended  to  be  testa- 
mentaiy.     Wmn  v.  Bob,  258. 

2.  Slates  Claimiko  to  have  bxen  Emakchpatkd  by  will,  whether  they 
can  be  allowed  to  prosecute,  in  forma  pauperis,  a  suit  to  have  the  will 
proved  and  recorded  in  a  court  of  probate,  under  the  provisions  of  the 
Bev.  Code,  c  124,  sees.  4,  5,  p.  481,  qitcere.    Id, 

8b  Whxtexb  Slavxs  can  be  emancipated  by  a  nuncupative  will  under  the 
provision  of  the  Bev.  Code,  c  111,  sea  53,  qucere,    IcL 

See  LsoAOZBB  Aia>  Lxoatkib. 

WITNESSES. 

h  Pabtt  Dxfbndamt  is  not  Oomfetknt  as  a  witness  for  his  eo-defendant, 
where  he  is  properly  joined,  and  is  clearly  liable  for  costs;  as  in  the  case 
of  a  trustee  for  a  married  woman  joined  with  her  as  defendant  in  a  suit 
to  enforce  a  mortgage  of  her  separate  estate  executed  by  him  conjointly 
with  her  and  her  deceased  husband.     Chambers  v.  Chalmers,  572. 

2.  Flaintut  does  not  Waive  his  Objection  to  the  competency  of  such 
witness  by  agreeing  that  he  may  be  examined  before  a  justice,  with  the 
same  effect  as  if  his  deposition  were  taken  regularly  under  a  commission 
on  the  chancellor's  order.    Id, 

t.  Witness*  Interest  in  the  subject-matter,  and  not  in  the  event,  of  a  suit, 
goes  to  his  credibility,  not  to  his  competency.    Rowley  v.  Bigelow,  607. 

See  Towns,  6,  8. 

WBITS  OF  ERBOB. 
Sea  PlBADDra  and  PsAonoE,  4,  24^  26^  26, 87. 
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tained  at  all,  it  should  be  only  npon  condition  that  a  deed  executed  ao  M 
to  convey  the  wife's  title  to  the  land,  is  offered  before.the  decree  is  en-^ 
tered.    Id, 

Si  Suit  ik  Equttt  fob  thb  Spscxno  Pbsvobmancb  of  an  agreement  lor 
the  sale  of  a  tract  of  land,  which  provided  that  payment  should  be  made 
in  installments,  by  the  giving  of  bonds,  the  decree  should  not  direct  a 
sale  of  the  entire  tract  of  land,  and  the  proceeds  applied  to  the  payment 
of  the  deferred  installments  as  well  as  those  then  dne;'  but  the  porchaeer 
should  be  directed  to  execute  the  bonds  as  agreed,  and  a  vendor's  Uen 
retained  on  the  land  for  their  payment.    Id. 

L  fiPEGino  PxBVOBMANCB  OF  CONTRACTS  is  always  addressed  to  the  discie- 
tion  of  courts  of  equity,  and  they  seldom,  if  ever,  extend  relief  to  one 
who  has  willfully  violated  his  part  of  the  contract  Orundy  v.  Sdwardi^ 
409. 

S.  Bjevxbsal  of  a  Judgwent  at  Law  against  the  complainant^  who  aeelci 
in  equity  to  have  the  contract  upon  which  the  judgment  has  been  ob- 
tained specifically  enforced,  removes  the  barrier  to  granting  the  ralirf 
sought    Id, 

6w  Equitt  will  not  Enfobcb  a  mere  voluntary  agreement;  but  a  vobmtazy 
bond  from  a  father  to  his  son,  for  the  conveyance  of  land,  will,  in  sobm 
instanoes,  be  specificaUy  enforced.     Andenxm  v.  O^reen,  417' 

See  DowzB,  4. 

STATE  TREASURER. 
See  FiNBS. 

STATUTES. 

L  OoNSTBUonoir  Givxn  to  an  English  STATtrra  by  the  courts  of  that  conn* 
try  will  be  considered,  when  such  statute  is  re-enacted  l^  the  Isgidft* 
ture  of  this  state,  as  adopted  along  with  the  statute.  DomoeU  v.  Bu- 
ehanarif  280. 

%  Effect  must  bb  Given  to  thb  Pbbavblb  in  construing  a  statute^  pro- 
vided it  does  not  contain  expressions  contradictory  to  or  irxeooocilafala 
with  the  enacting  clause.    Montesquieu  v.  ffeUt  471. 

Si  Effect  must  bb  Given  to  Evert  Pabt  of  a  statute,  if  it  can  be  dona 
without  manifestly  violating  the  intention  of  the  legislature.    Id, 

4.  Laws  in  Pari  Materia  should  be  construed  together.    Id, 

ft.  Rights  abb  not  Dbstboted  by  the  repeal  of  the  law  under  which  they 
were  acquired.    Dixon  v.  DixoTi,  478. 

8.  Public  Statutes  are  usually  Gbnebal  in  their  character  and  operation, 
and  equally  applicable  in  all  parts  of  the  state.    Pierce  v.  KmbtUl^  537. 

7.  Statutes  which  abb  Local  with  respect  to  the  violation  of  them  art 

nevertheless  public,  if  they  are  binding  upon  all  persons  coming  or  being 
within  the  particular  locality.    Id, 

8.  Of  this  Character  are:  Statutes  regulating  the  taking  of  fish  in  paiw 

ticulor  localities,  statutes  establishing  local  tribunals,  etc.     Id, 
See  Constitutional  Law,  4,  5,  6, 7;  Pleading  and  Practice  39, 40^  41, 42L 

STATUTE  OF  FRAUDa 
1.  Statute  of  Frauds  does  not  Apply  to  a  contract  fully  performed  on 
both  sides.    Stone  v.  Dennison,  654. 
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tL  Tbat  Statutk  Mxrelt  Pbwscrtbbs  the  evideDce  necessary  to  enforce  con- 
tracts within  its  purview,  and  does  not  make  contracts  not  so  evidenced 
absolutely  void.    Id, 

See  Com&Acm,  1;  Evidbnge,  IS. 

STATUTE  OP  LIMITATIONS. 

I.  Tra  Statuts  op  LnoTATioiirs  applies  to  bar  an  action  upon  »  contract^ 

entered  into  without  the  state,  though  by  the  law  of  the  place  of  contract 
the  action  was  not  barred.    Levy  v.  Boas,  134. 

%  Ths  Statute  of  Limitations  does  kot  Bun  against  the  state  so  as  to 
give  title  to  one  holding  lands  belonging  to  it.     State  v.  Arkdge,  145. 

lb  Pbovisioms  in  statute  of  limitations  exempting  from  their  operation  all 
lands  granted,  sequestered,  or  appropriated  to  public,  pious,  and  charita- 
ble uses,  extend  to  lauds,  or  rights  to  lands,  held  by  trustees  of  a  state 
university  in  trust  for  its  use  and  benefit.     University  v.  Heyrtolda,  234. 

4.  Statute  Repealino  an  Exception  in  the  statute  of  limitations  in  favor 
of  persons  beyond  seas  is  not  unconstitutional  as  applied  to  causes  of 
action  previously  existing.     Frey  v.  Kirk,  581. 

fib  Ajter  such  Repeal  persons  beyond  seas  have  the  same  time  to  bring 
their  actions  as  if  they  resided  in  the  state  and  their  causes  of  action 
accrued  on  the  day  the  repealing  act  was  passed.    Id, 

6.  icoKNOWLEDOMENT  TO  TAKE  A  Cass  out  of  the  Statute  must  be  snch  that 

an  implied  promise  may  arise  therefrom.    Id, 

7.  Admission  of  a  Pbesent  Subsisting  Debt  is  necessary  in  such  cases. 

Id. 

&  Admission  that  the  Debt  is  Unpaid  is  insufficient,  if  coupled  with  a 
refusal  to  pay  on  the  ground  that  the  debtor  has  been  discharged  under 
the  insolvent  laws;  even  though  the  discharge  was  unconstitutional  and 
void  as  respecting  that  particular  debt.     Jd, 

9L  Fobbeabance  fob  Twenty  Ybabs  Unexplained,  unaccounted  for,  and 
nnrebutted,  will,  independent  of  written  law,  extinguish  a  right  of  ac- 
tion on  a  judgment  as  well  as  on  all  other  pecuniaiy  demands.  OuUek  v. 
Loder,  711. 

IOl  Lapse  of  Time  is  merely  a  presumptive  bar  to  an  action,  except  where 
it  ia  made  a  legal  bar  by  a  statute  of  limitations;  hence  the  fact  which 
it  conduces  to  prove  must  be  pleaded,  and  not  the  mere  lapse  itself. 
Id, 

II.  No  Statute  of  New  Jebset  Prescribes  a  Period  within  which  an 
action  must  be  commenced  on  a  judgment  of  a  sister  state.     Id, 

12.  Payment  may  be  Pleaded  in  Bab  of  a  judgment,  according  to  the 
statute  of  this  state.     Id, 

18.  Stronger  Case  is  Required  to  establish  the  non-existence  of  a  debt 
from  lapse  of  time,  than  to  raise  the  presumption  of  its  payment.  Wan^ 
maker  v.   Van  Buskirk,  748. 

14.  Testimony  of  a  Member  of  the  Family  as  to  declarations  of  a  de- 
ceased party  concerning  family  arrangements  and  transactions,  is  more 
satisfactory  than  that  of  a  stranger.    Id. 

16.  Courts  of  Equity  are  not  within  the  statute  of  limitations  in  terms, 
but  have  always  felt  bound  to  conform  to  its  principles,  except  in  mat- 
ters of  strict  trust  or  of  a  purely  equitable  nature.     Id, 
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